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MALIK C. J. AND V. BHARGAVA J. 

Pandey Parshotam Prasad, Appellant v. 
Balram Prasad Misra, Respondent. 

Second Appeal from Order No. 3 of 1943, D/- 
17-7-1953, against order of Addl. Dist. Judge 
Basti, D/- 21-4-1942. 

Debt Laws — U. P. Encumbered Estates Act 
<25 of 1934), S. 9 (3) (as amended in 1939) — 
Retrospective effect. 

The amendment must be deemed to have 
been intended to apply to all claims by 
creditors whether they had already been 
put in before the date of the amendment or 
thereafter. The legislature had intended 
that the Amendment would apply to all 
debts whether within time or not. 

Held that it could not be said that the 
order passed by the appellate Court affirm¬ 
ed the order passed by the trial Court and 
had deprived the trial Court of jurisdiction 
to review its order dismissing the applica¬ 
tion under S. 9 which was clearly wrong in 
the light of the amendment of the section. 
AIR 1940 All 344; AIR 1939 All 542 and 
AIR 1949 All 225 (FB), Referred 

(Paras 5, 6, 9) 

Shambhu Prasad, for Appellant; S. G. 
Asthana, for Respondent. 

CASES REFERRED TO: 

(A) (’40) AIR 1940 Ail 344: ILR (1940) All 391 
<B) (’39) AIR 1939 All 542: 1939 All LJ 447 

(C) (’49) AIR 1949 All 225: ILR (1949) All 
703 (FB) 

(D) (’49) AIR 1949 Pat 137: 27 Pat 695 
MALIK C. J.: This appeal has been filed on 

behalf of a creditor whose claim under S. 9, 
U. P. Encumbered Estates Act (No. 35 of 1934) 
was rejected on the ground that it was time- 
barred. The landlord-applicants filed an applica¬ 
tion under S. 4, U. P. Encumbered Estates Act, 
before the Collector which, in due course, was 
sent to the learned Special Judge, second grade, 
Basti. The landlord applicants then filed an ap¬ 
plication under S. 8. U. P. Encumbered Estates 
Act, before the learned Special Judge and on 
12-6-1937, notices were published in the U. P. 
Gazette in accordance with the provisions of 
the Act and the creditors were required to put 
in their claims within three months from the 
^ate of the notification. According to S. 9. 
before its amendment in 1939, the Special Judge 
, could on sufficient cause being shown grant only 
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two months extension and no more. The last 
date for the creditors putting in their claims 
could not thus be extended beyond 12-11-1937. 

The claim was, however, filed on 18-1-1938, 
after the period of limitation had expired and 
the reason given for the delay in filing the claim 
was that the creditor’s father had been murdered 
on 2U-11-193G, and he was involved in the pro¬ 
secution of the culprits following the murder 
who were convicted on 22-9-1937, and the cre¬ 
ditor did not know of the Encumbered Estates 
proceedings and was not able to put in his 
claim b'fore 18-1-1938. The law, as it stood then, 
did not give any option in the matter if the 
l>eriod fixed under S. 9 had expired and this 
application was rejected on the 17-11-1938. 
Against the order dismissing the application 
under S. 9 an appeal was filed in the court of 
the District Judge on 20-12-1938. 

This appeal was admitted and numbered as 
Encumbered Estates Appeal No. 50 of 1938 
and notices were issued to the respondents. 
While the notices weve being served on the 
respondents, the Chief Inspector of Stamps 
made a report on 11-9-1939, that the memoran¬ 
dum of appeal was not sufficiently stamped. 
This report was brought to the notice of the 
learned counsel for the appellant and on 25-9- 
1939, he filed an objection to the report and 
contested it. The learned Judge on 25-1-1940, 
directed that a copy of this objection may be 
sent to the revenue authorities concerned and 
they may be asked to file a reply by 24-2-1940. 

(2) It may be mentioned that by reason of the 
great hardship that had been caused by thn 
restriction put on the power of the Special 
Judge to extend the period only for a maximum 
limit of two months and no more and no option 
being given to the court to extend that period 
even for good cause, the legislature amended 
S. 9 by'the Amendment Act No. 11 of 1939, 
which came into force on 30-9-1939. After the 
amendment the creditor made an application 
on 28-11-1939. that his claim be reconsidered. 
On 24-2-1940, on the date fixed when the appeal 
was put up again before tlie learned District 
Judge, the learned counsel for the appellant 
stated that he did not wish to proceed with the 
appeal and the learned Judge noted that the 
deficiency in the court-fee had not been paid and 
the appellant did not wish to proceed with the 
appeal and “the appeal be struck off.** 
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The application Hied on 28-11-1939, was to the 
effect that by reason ot tne amendment to S. 
9, U. P. Encumbered Estates Act the claim filed 
on 18-1-1938. may be considered as witnin lime 
and it may be admitted and the case decided 
on the merits. This application was dismissed 
on the 22nd of January, 1942, and the learned 
Special Judge relied on a decision of a learned 
single Judge of this Court in — ‘Mt. Kishni v. 
Murli Singh’, AIR 1940 All 344 (A). There was 
an appeal filed against that order and that 
appeal was dismissed by the learned District 
Judge on 21-4-1942. This second appeal is against 
that order. 

(3) Learned counsel for the appellant has 
urged that the amendment must be deemed to 
apply to all debts due from landlord-applicants, 
whether they had already become lime-barred 
or not, and after the amendment he was entitled 
to have his application dated 18-1-1938, recon¬ 
sidered. 

(4) Section 9(3) of the Encumbered Estates 
Act before its amendment read as follows; 

“The written statement must be presented 
within the period specified in the notice, un¬ 
less the claimant satisfies the. Special Judge 
that he had sufficient cause for not presenting 
it within such period, in which case the Special 
Judge may receive the statement if presented 
within a further period of two months.” 

The original section, therefore, made it clear 
that beyond a period of two montlis the Special 
Judge had no jurisdiction to extend the period 
of limitation for filing a claim by a creditor. 
This worked great hardship on the creditors as in 
a large number of. cases the creditors never 
came to know of the fact that the debtor land¬ 
lord had applied under the Encumbered Estates 
Act and that notification had been issued fixing 
a period within which the creditors were to put 
in their claims. 

To take away the rigour of this provision, 
this Court held in — ‘Chunni Lai v. Chandan 
Gopar, AIR 1939 All 542 (B) that, if the land¬ 
lord applicant had not mentioned in the list of 
creditors given by him the name of a particular 
creditor, the creditor could claim the benefit of 
S, 18. Limitation Act, and put in his claim even 
beyond the period of two months given under 
S. 9, U. P. Encumbered Estates Act. That deci¬ 
sion also could apply only to cases where the 
landlord applicant had not included in the list 
of debts the debt due and the creditor had not 
put in his claim within time. It could not help 
a creditor whose name was given in the list 
even if he could make out sufficient cause for 
his not having been able to file his claim within 
the period fixed. 

The legislature, therefore, stepped in and bv 
theU. P. Encumbered Estates Act (No. 11 of 1939) 
amended S. 9 by deleting the words “receive 
the statement if presented within a further 
period of two months” and substituting therefor 
the words 

“subject to such orders as to cost as he may 
deem fit, receive such statement if presented 
flt anv time before the date on which he sends 
the decrees to the Collector under the provi¬ 
sions of S. 19 or before 30-11-1939, whichever 
is later.*' • 

(5) There is no section in the Amending Act 
making this provision retrospective and the ques- 
tfon, therefore that arises is whether this amend¬ 


ment can be deemed to apply even to claims 
which had become time-barred. In considering 
this question, we must bear in mind that the 
U. P. Encumbered Estates Act provided that all 
applications under S. 4 of the Act had to be 
filed within one year after the date when Chap¬ 
ter 3 of the Act came into force. This chapter 
came into force on 30-4-1935. All applications 
by landlords who were indebted had, therefore, 
to be filed by 30-4-1936, which was the last 
date for such applications. The landlord-appli¬ 
cants who wanted to apply under S. 4 had, there¬ 
fore, all filed their applications by 30-4-1936- 
Section 6 of the Act required the Collector to 
forward these applications. 


The Collectors forwarded these applications 
without delay and in most cases on the same 
date on which they were received. After the 
application was received by the Special Judge 
the landlord applicant had to file his written 
statement under S. 8 and notice of the applica¬ 
tion along wilh list of properties and debts men¬ 
tioned by the landlord applicant was published 
in the gazette giving the creditors 3 months’ time 
to file their claims under S. 9. In the large 
majority of cases, therefore, the period for putt¬ 
ing in claims by the creditors under S. 9 of the 
Encumbered Estates Act had elapsed before the 
Amending Act was passed. So far as we know, 
there were hardly any cases in which on 30-9- 
1939. when the Amendment Act came into force, 
the period for putting in claims by the credi¬ 
tors under S. 9 of the Encumbered Estates Act 
had not already expired. 

If, therefore, the Amendment Act is to be 
made applicable only to claims that were still 
within time the amendment would become un¬ 
necessary and practically useless, as it would 
not be of any help to the large number of 
creditors whose claims had become time-barred 
and for whose benefit alone this statement was 
made. In such circumstances, we think that it 
may be. understood by necessary implication that, 
the legislature had intended that the Amend¬ 
ment would apply to all debts whether within! 
time or not. 

(6) Learned counsel has relied on the decision 
in —‘Dila Ram v. Atma Ram’, AIR 1949 All 225 
(FB) (C) to which one of us was a party. It 
was held in that case that unless the statute 
so provides, either expressly or by necessary 
implication, the section will not be deemed to 
have retrospective effect. Here, there can be no 
doubt that the amendment was intended to ap¬ 
ply to all debts and not only to debts which 
were within time as otherwise the amendment 
would be useless and it will be of no help to 
the creditors for whose benefit it was intended. 
The same view was taken by a bench of the 
Patna High Court in — ‘Sm. Sant Kuer v. 
Ganesh Choudhary’, AIR 1949 Pat 137 (D). The 
learned Judges held that no statute 
should ^ be construed to have a re¬ 
trospective operation unless such a con¬ 
struction appears very clearly in the terms 
of the Act, or arises by necessary and distinct 
implication. In our view, this amendment must 
be deemed to have been intended to apply to 
all claims by creditors w^hether they had already 
been put in before the date of the amendment 
or thereafter. 

(7) It is urged by learned counsel for the 
respondent that the last date for putting in the 
claim being 12-11-1937 and the claim not having 
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been put in on that date the debt was discharg¬ 
ed under S. 13, U. P. Encumbered Estates Act, 
and, on the date when the section was amend¬ 
ed, there was no claim outstanding. Section 
13 of the Act reads as follows: 

“Every claim decreed or undecreed against the 
landlord in respect of a private debt, other 
than a debt due to a co-operative society 
registered under the Co-operative Societies 
Act, 1912, by its members shall, unless made 
within the time and in the manner required 
by this Act, be deemed for alt purposes and 
on all occasions to have been duly discharged." 

If, however, the amendment is interpreted 
to apply not only to claims which were still with¬ 
in time but also to claims that had become 
time-barred S. 13 will present no difficulty inas¬ 
much as it would have to be held that the 
claim was presented within time and in the 
manner required by S. 9. 

(8) The next question that has been raised is 
the effect of the previous proceedings pending 
at the time when the amendment was made. 
The claim was rejected on 17-11-1938, by the 
learned Special Judge, second grade. An appeal 
was filed against that order in the court of the 
District Judge which was numbered and regis¬ 
tered as Encumbered Estates Appeal No. 50 
of 1938. While that appeal was still pending the 
amendment came into force and. if the decis'on 
given by the learned single Judge in — ‘Mt. 
Kishni’s case (A)’, cited above, i.s followed, the 
amendment would apply and the claim would 
have to be considered in accordance 
with the amendment. On 28-11-1939. 
while the appeal was pending, the 
creditor filed an application that his application 
dated 18-1-1938, be reconsidered and admitted 
as having been filed within time. In view of 
that application, the appeal was not pressed 
and on 24-2-1940, the learned District Judge 
passed an order striking it off. 


(9) The point urged by learned counsel for 
the respondent is that appeal having been dis¬ 
missed the order of Special Judge dated 17-11- 
1938, was merged in the order of the learned 
District Judge dated 24-2-1940. and the matter 
^uld not be reconsidered by the Special Judge. 
When an appeal filed in a court against an order 
Jessed by the lower court is dismissed so that 
the decree of the trial court is merged in the 
decree of the court of anpeal the trial court has 
do jurisdiction to review its previous order and 
to reconsider the matter. In this case, however, 

I® one important circumstance that th? 
Lnmi Inspector of Stamps had reported that the 
on the memorandum of appeal was 
The matter was still pending, and 
oth oot been decided either one way or the 


On 24-2-1940, when that report was put up 
oeTore the learned Additional District Judge 
add learned counsel stated that he did not wish 
0 proceed with the appeal, presumably as he 
ad already applied to the Special Judge for a 
reconsideration of the matter, the learned Judge 
Passed the following order. 

The Vakil for the appellant has stated that 

de does not want to prosecute the appeal and 

das not naid the deficiency. The appeal is 
struck off.” 

"frtM Judge must have used the words 

ruck off” as he did not wish his order to 


be considered as an order dismissing a regular 
appeal and intended that it should be taKen as 
a mere rejection of the memoranaurn of appeal. 
The learned Judge has in his order said ‘‘has 
not paid the dericiency”. He must have, there¬ 
fore, held that the report of the Chief Inspector 
of Stamps that the memorandum of appeal was 
insufficiently stamped was correct, though learn¬ 
ed counsel could not trace out any order to that 
effect. 

In such circumstances, it cannot be said that 
the leamed Judge intended to pass a decree 
affirming the decree passed by the 
trial court _ and thus deprive the trial 
court of jurisdiction to review its previous 
order in the light of the amendment. The fact 
that the appellant had made an application, 
lor review of the previous order and re-con¬ 
sideration of his claim filed on 18-M938, must 
have been brought to the notice of the learned 
Judge and it may be that it was for that reason 
that he passed the order that the. appeal be 
“struck off". We cannot therefore, say that, the 
order passed by the learned District Judge affinn- 
ed the order passed by the trial court and had; 
deprived the trial court of jurisdiction to review! 
the order which was clearly wrong in the light 
of the amendment of the section. 

(10) The result, therefore, is that this appeal 
must be allowed and the order of the lower 
court be set aside. The Special Judge is directed 
to proceed with the claim filed on 18-1-1938. and 
pass orders in accordance with law on the basis 
that it was filed within time. As the case has 
now become very old the lower court will act 
expeditiousIy._ In view of the special circum¬ 
stances of this case, we do not propose to pass 
any order as to costs. 

B/D.H.Z. Appeal allowed. 
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ASTHANA J. 

Rafiq Khan and another, Applicants v State 
of Uttar Pradesh and another. Opposite Parties. 


iviisc. writ NO. 74 of 1953, D/- 8-7-53. 

U. P. Panchayat Raj Act (26 of 1947). S 85 
- Scope — (Constitution of India, Art. 226). 

Under S. 85 a Sub-Divisional Magistrate 
ha.s no jurisdiction to modify the order of 
conviction and sentence passed by a Pan- 
chayati Adalat. He can either quash the 
entire order or cancel the jurisdiction of 
the Panchayati Adalat. 


Where the Sub-divisional Magistrate 
maintains the conviction of the accused in 
respect of one offence only and quashes 
their convictions in respect of other offences 
the order is against the provisions of S 85 
and will be quashed by a writ of certiorari. 

(Paras 2. 4) 

Applicants; Aqiq Hasan, for 

the State. 


CASE REFERRED TO: 

(A) (’52) AIR 1952 All 668 : 1952 Cri LJ Ilf 

ORDER: The applicants, Rafiq and Shafi 
along with one Abdul Hafiz Khan, were tried h 
the Panchavati Adalat of Raghu»^athDur iindf 
Ss. 352, 447 and 426. 1. P. C. They all wei 
convicted under each of these sections and we 
sentenced to fine. Against this order a revisio 
was filed before the Sub-Divisional Magistral 
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of Puranpur under Section 85, Panchayat Raj 
Act. The learned Sub-Divisional Magistrate 
quashed the conviction of one of them, namely, 
Abdul Hafiz Khan and in respect of the other 
two accused, namely, Rafiq Khari and Shafiq 
Khan he maintained their conviction under 
S. 447, 1. P. C, but quashed their conviction and 
sentence under the other two sections. The 
present application has been made by Rafiq ard 
Shafiq for a writ of certiorari quashing the 
order of the Sub-Divisional Magistrate on the 
ground that it was against the provisions of 
S. 85, Panchayat Raj Act. This section provides 
that a Sub-Divisional Magistrate may for rea¬ 
sons to be recorded in writing either cancel the 
jurisdiction of the Panchayati Adalat with 
regard to any .suit, case or proceeding, cr 
quash any decree or order passed by the Pan¬ 
chayati Adalat at any stage. 

(2) It has been argued on behalf of the 
applicants that the learned Sub-Divisional 
Magistrate had no jurisdiction to modify the 
order passed by the Panchayati Adalat. He 
could either quash the entire order or he could 
cancel the jurisdiction of the Panchayati Adalat. 
In support of his contention he has relied on 
— 'Raghunandan Singh v. The State’. AIR 
1952 All G68 (A). It was held in this case that 
the order passed by a Panchayati, Adalat could 
not be interfered \vith in any other manner 
except as provided in S. 85. 

(2d In this case the Panchayati Adalat had 
convicted the applicants and two other persons 
for ofi'ences under S. 24, Cattle Trespass Act 
and S. 323. Penal Code and had fined each of 
diem Rs. 20/- fer both the otTences. A revision 
was filed before the Sub-Divisio’^aJ Magistrate, 
and he acouitted two of the convicted person- 
and reduced the fine of the other three who had 
niade the application. The order passed by the 
Sub-Divisional Magistrate modifying the deci¬ 
sion of the Panchayati Adalat was held to be 
in contravention of S. 35 and was quashed in 
the aforesaid decision. 

(4) I am. therefore, of the opinion that the 
order of the learned Sub-Divisional Magistrate 
dated 20-12-1952 should bo quashed, as it is 
against the provisions of S. 85, Panchayat Rai 
Act. It is accordingly quashed and the lear^'ed 
Magistrate is directed to decide the case accord¬ 
ing to law. 

A/K.S.B. Case remanded. 
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(LUCKNOW BENCH) 

KIDWAI AND CHATURVEDI JJ. 

Mohammad Abdul Rahman Khan, Applicant 
V. The Govt, of the State of Uttar Pradesh and 
another, Opposite Party. 

C. M. Appln. (0. J.) No. 852 of I951. D/- 
3-8-1953. 

Constitutioa of India (1950), Art. 226 — Cer¬ 
tiorari — (U. P Land Revenue Act (3 of 1901), 
S. 145). 

Remission of land revenue allowed by 
mistake over a number of years — Govern¬ 
ment is entitled to recover the same in one 
iumo sum — Failure to obtain certificate 
under S. 145, U. P. Land Revenue Act, 
though a defect in procedure which affected 
jurisdiction of the Government to recover 
the same. High Court refused to issue a 
writ of certiorari because the defect did not 


affect the equities and justice of the claim 
of the Government and did not interfere 
with the fundamental rights of the peti¬ 
tioner — The hardship which might result 
to petitioner as a result of recovering 
amount in a lump sum held was not a 
matter which the High Court could con¬ 
sider in the writ petition. (Paras 4, 5, 6) 

Anno: Civil P. C., App. Ill; Constitution of 
India, Art. 226 N. 13. 

Shafiqur Rahman, for Applicant; B. K. Dhaon, 
for State. 

KIDWAI, J.: This is an application under 
Article 226 of the Constitution, though the nature 
of the writ claimed is not mentioned. The peti¬ 
tioner, v;ho was a considerable landholder and 
a man of influence before the abolition of zamin- 
dari, claimed that in reward for loyal services, 
he had been allowed two remissions of revenue, one 
for Rs. 150.'- & the other for Rs. 75,/- granted to 
him in 1922 and 1923 and these remissions be 
allowed up to 1950, when the Government stopp¬ 
ed them. He further claimed that he was en¬ 
titled to continue to enjoy these remissions 
and any demand by the Government for re¬ 
fund of either of them wzs illegal and infringed the 
petitioner’s fundamental rights. He, therefore, 
prayed for a direction or a writ to the Govern¬ 
ment prohibiting them from “interfering in any 
maimer in the enjoyment of the two life grants 
in the nature of remissions of Rs. 150/- and Rs. 
75 /- in the land revenue of the petitioner” and 
from realising a sum of Rs. 4,200/- which was 
the amount allowed as remission at the rate of 
Rs. 150/- per year for 28 years. The Government 
had also stopped the remission of Rs. 75/- per 
annum, which was valid remission, till the ar¬ 
rears amounting to Rs. 4,200/- had been realised. 
It was prayed that the Government be directed 
not to suspend this grant. 

(2) This application was supported by an affi¬ 
davit, but the verification of this affidavit shows 
that Saiyid Ishaq Ali, the deponent, does not 
state which of the facts mentioned in it were 
within his personal knowledge and to which facts 
he deposed on the basis of the information re¬ 
ceived. According to the affidavit, his age was 
only 50 in 1951 and there is nothing to indicate 
that he was in the service of the petitioner at 
the relevant time, viz., 1922 to 1924. His know¬ 
ledge as to what happened in those years can. 
therefore, not be his personal knowledge but can 
only be based on information. 

(3) Subsequently an affidavit was filed by one 
Nasiruddin, who swore that he had been the 
general agent of the petitioner at the relevant 
dates and he also swore that, to the best of his 
memorv’. two saneds were granted. The correspond¬ 
ence which has been filed in this case clearly 
negatives the issue of the two sanads. This affi¬ 
davit too, therefore, cannot be relied upon to sup¬ 
port the case of the petitioner. 

(4) A counter affidavit has been filed by on® 
Balak Ram, Chief Revenue Accountant, Deputy 
Commissioner’s office, Kheri, in rebuttal of the al“ 
legations contained in the application of the peti¬ 
tioner. From a perusal of this affidavit, it ^ 
Pears that originally a sum of Rs. 40,000/- 
annum was to be given as remission of land ly* 
venue or as an assignment of land revenue to 
certain individuals who had supported the Gov- 
emment loyally during the Civil Disobedience 
Movement of 1920-21: that subsequently this 
had to be revised at the instance of the 
Commit^e ana the total amount allowed was 
duced to Rs. 15,000/- for the whole province, 
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that in view of this reduction that remission 
granted to the petitioner was reduced from Rs. 
150/- to Rs. 75/- per annum but by mistake the 
entries made in the revenue papers had not been 
corrected till 1950 and the sum of Rs. 150/- per 
annum as well as Rs. 75/- per annum were shown 
as two separate and dist-mtt remissions oi the 
land revenue, which was not in accordance with 
the Government orders. It is pleaded on behalf 
of the Government that the petitioner had taken 
advantage of this wrong entry in the revenue 
papers and that it was only the revenue which 
had not been paid year by year which was being 
realised now by the Government. 

The affidavit filed by Balak Ram is supported 
by the documents which have been produced by 
the learned Additional Senior Standing Counsel, 

I particularly by opposite party's Ex. 4. There can 
'.thus be no doubt that between 1922 and 1960 the 
petitioner received an unsanctioned remission of Rs. 
150/-peraimum & since there is no limitation to the 
recovery of the arrears, the Government is en¬ 
titled to recover the same. 

(5) It has been contended on behalf of the peti¬ 
tioner that the procedure which has been follow¬ 
ed is not in accordance with the Land Revenue 
Act. On a reference to the Land Revenue Act 
we find that, as a matter of fact, there should 
have been a certificate issued by the Talisildar 
under S. 145 of the Act giving a statement of 
the account and certifying that there is an ar- 
rear. In the present case, this certiiicate is miss¬ 
ing; since the mistake was discovered by the Chief 
Revenue Accountant of the Deputy Commis¬ 
sioner’s office. Thei-eatter, ail proceedings took 
place in accordance with the Lw. There can be 
no doubt however that there has been a proce¬ 
dural defect which affects the question of juris¬ 
diction. The proper course which should have 
been adopted was for the Deputy Commissioner 
to proceed first of all to obtain a certificate from 
the Tahsildar in respect of the arrears and then 
to proceed as the Land Revenue Act directs. 

We do not. however, feel that this is a case 
in which we should exercise our powers of ‘certi¬ 
orari’ because, in fact the Government is entitl¬ 
ed to recover the sum of Rs. 4200;'- and under 
the Land Revenue Act it can recover it in a lump 
sum. Therefore, although a defective procedure 
has been adopted, that defect does not affect tho 
equities & the justice of the claim.uor does it inter¬ 
fere in any way with the fundamental rights of the 
petitioner. 

(6) We may, however, point out that the sum 
which was remitted to the petitioner was spread 
over a period of 28 years and it was not entirely 
the petitioner’s fault that this realisation was not 
made at the time when the rest of the revenue was 
collected. The remission was contained in the reve¬ 
nue paper & the revenue authorities did not correct 
those papers and did not realise the money from 
tiim. It is undoubtedly a matter of hardship for 
him to be called upon to make good the defici¬ 
ency in a lump sum, but this is not a matter in 
which we can go in the course of a writ peti¬ 
tion, such as the present. It is a matter for the 
consideration of the Government should the peti¬ 
tioner approach the Government on this point. 

(7) Accordingly we reject this application but 
in view of the fact that there has been a serious 
nefect in the procedure, we do not allow the Gov¬ 
ernment costs. 

A / M.K.S. Application rejected. 
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MALIK C. J. AND V. BHARGAVA J. 

M. R. Bakshi, Applicant v. K. N. Saksena, 
P. C. S., Regional Food Controller, Lucknow and 
others, Opposite Party. 

Misc. (Writ) Petn. of 1953, D/- 4-8-1953. 

Constitution of India, Art, 226 — No invasion 
of legal right — No action under Art. 226 — 
(Master and Servant), 

Under Art. 226 an applicant can move a 
writ petition only if a legal right of his 
has been invaded for which he has no other 
adequate remedy. But, if the applicant was 
appointed as a temporary servant, the con¬ 
tract of service providing that the service 
was terminable on one month’s notice and 
that contract of service has been terminated 
in accordance with its term's, the action of 
the authority being in accordance with the 
terms of the contract, it cannot be said that 
the authority had done anything illegal or 
that the rights of the applicant under the 
contract of service had, in any way, been 
affected. (Para 4) 

S. B. Johari, for Applicant. 

MALIK C. J.: This is an application on 
behalf of M. R. Bakshi who was a Supply 
Inspector in Budaun. His services were tempo¬ 
rary as were those of most other persons in the 
Supply Department—the services being termin¬ 
able after one month’s notice. On 18-5-1953, 
the Regional Food Controller, Lucknow, .served 
a notice on the applicant in these terms: 

“The services of Sri M. R. Bakshi, Foodgrains 
Inspector, Kashipur, are no longer required. 
He is hereby served with one month’s notice 
of termination of services with immediate 
effect.” 

(2) Learned counsel has urged that though 
the notice purported to be a notice terminating 
the applicant’s services on the ground that the 
.services were no longer required, the real reason 
for the termination of the service was that there 
were certain complaints of misconduct against 
the applicant. Our attention was drawn to 
appendix 4 of the affidavit and it was said that 
the termination oi service by notice was a 
device adopted to avoid the necessity of proving 
misconduct to entitle the opposite party to 
dismiss the applicant and the termination of 
service by notice, therefore, really amounted to 
an order of dismissal. 

(3) There are two objections to the accept¬ 
ance of this argument. Firstly, the appendices 
relied on are not parts of the affidavit. Learned 
counsel has stated that he could not include 
them in the affidavit as he was not sure about 
the correctness of the contents in those appen¬ 
dices. The other objection is that even if there 
was some suspicion against the applicant that 
his conduct had not been above-board, it was 
open to the Regional Food Controller, Lucknow, 
to overlook it and the mere fact that the 
applicant’s conduct was suspected did not mean 
that the Regional Food Controller, Lucknow^ 
was bound to have the charges established and 
then dismiss him and could not terminate his 
services which were no longer required. 

(4) Under Art. 226 of the Constitution the 
applicant can move a writ petition only if' a 
legal right of his has been invaded for which 
he has no other adequate remedy. If the appli¬ 
cant was appointed as a temporary servant, the 
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contract of service providing that the service 
was terminable on one month’s notice and that 
contract of service has been terminated in 
accordance with its terms, the action of the 
opposite party being in accordance with the 
terms of the contract, it cannot be said that 
the opposite party had done anything illegal 
or that the rights of the applicant under the 
contract of service had, in any way, been 
affected. 

(5) In the circumstances, we do not think 
that there is any force in this application and 
it is, therefore, dismissed. 

A'V.S.B. Application dismissed. 


A. I. R. 1954 ALL. 6 (Vol. 41, C. N. 5) 

MOOTHAM AND GURTU JJ. 

Chandra Bhan, Applicant v. The Rent Con¬ 
trol and Eviftion uihcer, Agra and others, 
Opposite Parties. 

Writ Petn. No. 7809 of 1951, D/- 23-7-1953. 

(a) Houses and Rents — U. P. Temporary 
Control of Rent and Eviction Act (3 of 1947), 

S. 7 — Order granting permission to let vacant 
premises, form of. 

The order contemplated by S. 7 (1) (a) 
of the Act must be an order addressed to 
the landlord requiring him to let or not to 
let vacant accommodation. This view is 
supported by the terms of Rule 4 of the 
rules made under the Act which makes the 
absence of notice to the landlord the pre¬ 
requisite to the operation of the rule. 

(Para 14) 

Where on an application by the landlord 
for allotment of the vacant premises to C, 
the Rent Controller made the following 
endorsement Allotted to C, issue allotment 
Order, it was held that the order was not 
one as contemplated by S. 7 ( 1 ) (a) as it 
was not an otder addressed to the landlord 
at all but was in the nature of an admini¬ 
strative order directed to a subordinate 
official in the Magistrate’s office instructing 
mm to prepare an allotment order directing 
the landlord to let accommodation. 

(Para 14) 

(b) Houses and Rents — U, P. Temporary 
Control of Rent and Eviction Act (3 of 1947), 
b. 7 — Order of allotment, validity. 

An order of allotment cannot be made 
until after the accommodation has fallen 
vacant and if is made prior to it it is 
invalid. AIR 1952 All 832, Rel. on. 

(Para 15) 

(c) Houses and Rents — U. P. Temporary 
ContiH^l of Rent and Eviction Act (3 of 1947) 

S, 7 — Order of allotment, validity _ (U p’ 

^mnorary Consol of Rent and Eviction Riilesj 
R. 4) — (Constitution of India, Art. 226). 

When the Rent Control and Eviction 
Officer decides a question of fact the result 
of which determines the right of a person 
to the benefit of R. 4, he acts in a quasi- 
judicial capacity. Although the act of issu¬ 
ing an allotment order may be administra¬ 
tive act, the consideration which must 
precede the doing of that act in a case in 
which the rights of one party depend upon 
the existence of a particular state of facts 
is of the nature of a quasi-judicial consi¬ 
deration. He cannot make that decision in 
his discretion but must reach his conclu¬ 


sion after hearing the persons whose rights 
are likely to be affected and after giving 
them a full opportunity of placing their 
case before him. If this has not been done 
the order cannot be sustained. (Para 17) 

V. D. Bhargava and R. S. Pathak, for Appli¬ 
cant: G. Mehrotra, lor S. C.; S. B. L. Gaur, 
for Opposite Parties. 

CASE REFERRED TO: 

(A) (’52) AIR 1952 All 832: 1952 All LJ 213 

MOOTHAM J.: This is a petition under Art. 
226 of the Constitution. 

(2) The essential facts in an involved chain of 
circumstances are the following: 

One Suraj Bhan Jain, who is the father of the 
petitioner, was the owner of certain premises in 
Agra. On 23-2-1950, he informed the Rent Con¬ 
trol and Eviction Officer, Agra, that the portion 
of the premises which was occupied by Sri Genda 
Lai Jain was about to be vacated, and he asked 
that that portion of the house be allotted to the 
petitioner. 

(3) On 15th April Suraj Bhan Jain moved an 
application before the same Officer in which he 
stated that as more than thirty days had passed 
from the date upon which he had informed that 
officer of the existence of the vacancy, and as no 
allotment had been made, he nominated the peti¬ 
tioner as his tenant in respect of the vacant por¬ 
tion of the premises. No action having been taken 
on either of these applications, Suraj Bhan Jain 
made a further application on 2nd May, and on 
3rd June the Rent Control and Eviction Officer 
made the following endorsement on the applica¬ 
tion: 

“Allotted to Chandra Bhan Jain. Issue allot¬ 
ment order”. 

No allotment order was in fact issued. 

(4) On 6th June, the Rent Control and Eviction i 

Officer cancelled his order of the 3rd June and ! 
issued an allotment order in respect of the same ! 
accommodation in favour of respondent No. 4, ’ 

B. L. Kapoor. I 

(5) On 19th September the Additional Commis- ! 
sioner Agra, quashed the allotment order of 6th 
June and directed the District Magistrate to make I 
a further enquiry. 

(6) On 14-12-1950, the District Magistrate di¬ 
rected that the accommodation be allotted to the 
petitioner, and on the 22nd December an allot¬ 
ment order was issued. 

(7) On 22nd January 1951, the Additional Com¬ 
missioner cancelled the District Magistrate's order 
of 14th December and the allotment order of 22 nd 
December and again refeired the case back to the 
District Magistrate. 

(8) On 5th April the District Magistrate decid¬ 
ed that the accommodation should be allotted to 
the petitioner, but no allotment order was made. 

(9) Finally on 21st May the Additional Commis¬ 
sioner set aside the District Magistrate's order of 
5th April. 

(10) In these circumstances the petitioner has 
come to this Court, and he asks for the follow¬ 
ing reliefs: first, for the issue of a writ in the 
nature of certiorari to quash the order made by * 
the Additional Commissioner on 21-5-1951; and, : 
secondly, for the issue of a writ in the nature 

of mandamus to compel the Rent Control and 
Eviction Officer, Agra, and the Commissioner of . 
the Agra Division, to put into effect “the allot¬ 
ment made in favour of the applicant". 
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(11) It was argued on behalf of the petitioner 
that there was a valid allotment of the accom¬ 
modation made in his favour on 3-6-1950; that 
that allotment, once made, could not subsequent¬ 
ly be revoked; and the allotment order of 6th 
June in favour of Kapoor w£s consequently in¬ 
valid; that alternatively the allotment order of 
22-12-1950, is a good and subsisting order; and. 
m the further alternative, that on the basis of 
The order of the District Magistrate of 5-4-1951, 
he is entitled to have an allotment order pre¬ 
pared in his favour. 

(12) In our opinion the authorities concernea 
failed to observe the provisions of the Rent Con¬ 
trol and Eviction Act and have misdirected them- 
selvcs as to their pov^ers thereunder, with the 
result that these long drawn out proceedings, 
which must have been the cause of much anxiety 
and hardship to the parties concerned, are vitiat¬ 
ed throughout. 

i\3) The first and principal question is v/hether 
the endorsement made on 3-6-1950. on the applica¬ 
tion of the petitioner’s father on the preceding 
2nd May is an order such as is contemplated by 
S. 7 of the Control of Rent and Eviction Act. 

(14) The relevant part of S. 7 (as then in force) 
was as follows: 

“1(a). The District Magistrate may, by general or 
special order, require a landlord to give infor¬ 
mation that any accommodation of which he is 
the landlord is or has fallen vacant and to let 
or not to let such accommodation to any per¬ 
son.” 

We are of opinion that, the order for which 
provision is made in this sub-section must be nn 
order addressed to the landlord requiring him to 
;let or not to let vacant accommodation. This view 
;is supports by the terms of Rule 4 of the rules 
jmade under the Act which makes the absence of 
notice to the landlord the prerequisite to the opts 
ration of the rule. We do not think that the 
order made by the Rent Control and Eviction 
'Officer on the 3rd June was such an order. 

The terms of the order, namely “Allotted to 
Chandra Bhan Jain. Issue allotment order”, make it 
clear, we think, that it was not an order address¬ 
ed to the landlord at all but was in the nature of 
an administrative order directed to a Subordinate 
official in the Magistrate’s office instructing him 
to prepare an allotment order directing the land¬ 
lord to let accommodation. The petitioner says 
that he was informed of the order at the time 
it was made, but we are unable to sec that this 
makes any difference. We think it to be im¬ 
portant for the due administration of the Con¬ 
trol of vacant accommodation that the provisions 
of this sub-section should be strictly complied 
with, otherwise much confusion and uncertainty 
ffiay arise. 

n5) In the view we take as to the nature of 
the order made on the 3rd June, it was not neces¬ 
sary to consider the date upon v/hich the acco¬ 
mmodation was vacated by the previous tenant or 
tenants; but this question is one which becomes 
vital when we turn to a consideration of the vali- 
mty of the order made on Cth June. There are 
,two statutory requirements which must be borne 
in mind, first, under S. 7(1) of the Act an order 
of allotment cannot be made until after the ac- 
^mmodation has fallen vacant — 'Bcdri Pra.sad 
Tnpathi v. District Magistrate', AIR 1952 All 632 
[A), secondly. Rule 4 provides that if the District 
Magistrate does not allot the accommodation with- 
m thirty days of the receipt by him of an intima¬ 
tion given by the landlord under S. 7(1) that the 
accommodation is vacant, the landlord himself 


may nominate a tenant and the District Magis¬ 
trate must allot the accommodation to that nomi¬ 
nee unless, for reasons to be recorded in writing, 
he forthwith allots the accommodation to some 
ocher person. 

Now, unfortunately, there is the widest conflict 
of evidence as to the date upon v/hich the accom¬ 
modation in this case became vacant. The peti¬ 
tioner swears that the premises were vacated by 
the previous tenant by the end of Febru¬ 
ary, 1950, and in this, he is supported by 
his father Suraj Bhan, and by Suraj Mai 
and Panna Lai who are occupants of other por¬ 
tions of the premises in which is situated the ac¬ 
commodation in dispute. Kapoor on the other hand 
swears that the accommodation was not vacat¬ 
ed until 7th June. If this is true, it is of course 
manifest that the allotment order made on the 
previous day in his favour is invalid. If on the 
other hand the accommodation was vacated by 
the end of February’ then under Rule 4 the peti¬ 
tioner was prima facie entitled to have the accom¬ 
modation allotted to him. 

(16) The order made by the Rent Control and 
Eviction Officer on 6-6-1950, was as follows: 

“Appeared and heard. The house has not been 
vacated till today. The landlord had no bu.si- 
ness to inform that the house has fallen vacant. 
He should be asked to report why he should not 
be prosecuted by giving lalse information. In 
supersession of all previous orders the house is 
allotted to Sri B. L. Kapoor.” 

This order it appears was made ‘ex parte’ (para¬ 
graph 11 of the petitioner's affidavit and paragraph 
10 of the counter-affidavit sworn on the 22nd Octo¬ 
ber, 1951) and in making it the Rent Control and 
Eviction Officer appears wholly to have overlooked 
the importance, in view of the petitioner’s father's 
applications of 15Lh April and 2nd May. 1950, of 
determining with some care the date upon which 
in fact the accommodation fell vacant. 

(17) We think that when the Rent Control and 
Eviction Officer decides a question of fact the re¬ 
sult of which determines the right of a person to 
the benefit of Rule 4, he acts in a quasi-judicial 
capacity. Although the act of issuing an allot¬ 
ment order may be administrative act, the consi¬ 
deration which must precede the doing of that 
act in a case (such as the present) in which the 
rights of one party depend upon the existence of a 
particular state of facts is of the nature of a quasi¬ 
judicial consideration. He cannot make that de¬ 
cision in his discretion but must reach his conclu¬ 
sion after hearing the persons whose rights are 
likely to be affected and after giving them a full 
opportunity of placing their case before him. This 
has not been done in the present instance and 
the order of the 6th June cannot therefore, in our 
opinion, be sustained. 

(18) We turn now to the allotment order made 
in favour of petitioner on 22-12-1950. That order 
also, in our opinion, cannot stand, for it is we think 
clear that it was passed only upon a consideration 
of the claims of the petitioner and not upon a 
determination of the merits of the respective claims 
of the petitioner and Kapoor. We have ali'eady 
said that by an order ot the 19-9-1950. the Addi¬ 
tional Commissioner, Agra, purported to quash the 
allotment order of 6th June and remanded the 
esse to the District Magistrate for further consi¬ 
deration. 

In his order the Additional Commissioner ex¬ 
pressed the view that Kapoor had been unjustly 
installed in the premises; this expression of opi¬ 
nion was understood by the District Magistrate to 
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imply that his inquiry was to be limited to a con¬ 
sideration ol the question whether or not the peti¬ 
tioner was a lit person to whom the accommoda¬ 
tion should be allotted. This is clear, we think, 
Irom the lollowing extract from the order of Mie 
District Magistrate made on the I4th December 
which was the foundation of the allotment order 
issued on 22nd December: 

‘Tt (that IS, the order of the Additional Commis¬ 
sioner of the 19th September) further says tha: 
'the allottee Sri B. L. Kapoor has been unjustly 
installed there by the Rent Control and Eviction 
Officer With police help’. it seems to me quite 
clear, in view of this, that Sri B. L. Kapoor can¬ 
not be allowed to retain that house. TThe only 
question is v/heLher Sri Chandra Bhan was a 
suitable person to be allotted this house, or whe¬ 
ther the house should be realiotted to a third 
party.” 


(19) Finally, there remains to be considered the 
cfiect of the District Magistrate’s subsequent ordei 
of 5-4-19ol. in which he again decided that the ec 
commodation should be allotted to the petitioner 
Tne District Magistrate concluded h s fairiv ioiD 
order with the following words: 

"I hold that the house choulci be aliotieci to Sri 
Chandra Bhan. He .should be given possession 
after two weeks from date and Sr: B. L. Kanco: 
should be notified at once.” 


That order was not followed by the issue of anv 
allotment order to the landlord nor indeed docs 
any action appear to have been taken to implemeiii 
it, for Kapoor took the order in revision to the 
Additional Commissioner who. as we have said, pur- 

ported to set it aside by his order of the 21st May, 

1951« ^ 

(20) We are therefore of opi:iion that no valid 
allotment of the accommodation has been made 
either to the petitioner or to Kapoor, and it is con¬ 
sequently unnecessary for lus to express an opinion 
on the question whether a valid allotment order 
can be revoked either by the officer who makes it 
or by a higher executive authority. In our opinion 
the matter must go back to the Rent Control 
and Eviction Officer who must, upon a considera- 

all the circumstances, make a fresh order 
of allotment, bearing in mind the provisions of the 
Act and the rules made thereunder. 

(21) As we have held that the order of the Dis¬ 
trict Magistrate made on 5-4-1951, which the Addi- 
ticml Commissioner purported to quash by h s 
order of the 21st May following does not constituic 
an order of allotment within the meanmer of s V 
of the Act, it Is nob necessary to direct the issue of 

latter: and as we have held 
that there is no subsisting order of allotment in 
lavoui of the petitioner no writ of mandamus can 

i^ue. The petition is therefore dismissed out 
there will be no order as to costs. 


B/K.SB. 


Petition dismissed. 
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(LUCKNOW BENCH) 

R. SINGH J. 

Brij Narain, Accused-Applicant v. Ram Dayal 
Opposite Party. 


Criminal Revn. No. 294 of 1952, DA 30-7-53 
against order of Sub-Divisional Magistrate 
Unao, DA 1-8-1952. 

Constitution of India, Art. 227 — Interference 
with iUegal conviction by Panchayati Adalat — 
<y. P. Panchayat Raj Act (26 of 1947), S. 5^ 
(a>.) 

Panchayati Adalat has no jurisdiction to 
entertain a complaint and try a case where 


the allegations in the complaint clearly 
make out an offence under Penal Code which 
IS not mentioned in S. 52 ( 1 ) (a) of the 
U. P. Panchayat Raj Act. Where in such 
a case it entertains the complaint and 
convicts the accused for a different offence 
under (he Penal Code which is mentioned 
under S. 52 ( 1 ) (a) of the Act, the convic¬ 
tion is illegal and requires to be set aside 
when an application is made by the accused 
under Art. 227 of the Constitution. 

(Para 3) 

Anno: Civil P. C., App. Ill; Constitution of 
India, Art. 227 N. 1 . 

S. Kalbe Mustafa, for Applicant; M. L Tri- 
vedi, lor Opposite Party. 

ORDER: This is an application under Art. 
227 of the Constitution of India invoking the 
powers of this Court for quashing the convic¬ 
tion of the applicant by an Adalati Panchayat. 

( 2 ) A complaint was made by Ram Dayal 
to the Panchayati Adalat of village Raukarna 
alleging that one day Ram Dayal had gone to 
Uie market to .sell his wares when Dulli alias 
Bnj Narain applicant met him. Ram Dayal told 
him Inat nc was not getting suliicicnt sugar for 
.^ale and Dulli told him that he could get a 
permit for sugar if he paid him Rs. 50/- for 
^■igagm.g a lawyer to apply for the permit. Ram 
Dayal paid the money but Dulli did not do 
anylhing to get him the permit. He defmitelv 
alleged m the application that Dulli was in the 
habit of cheating people in ihis manner and 
that the applicant was also cheated by him. 
Thereupon the matter was taken up by the 
Panchayati Adalat and the accused was sum¬ 
moned. The accused denied having taken any 
money from Ram Dayal. The Panchayati Ada¬ 
lat. however, came to the conclusion that the 
complaint made by Ram Dayal was well founded 
and convicted the applicant under Section 403 
of the Indian Penal Code and sentenced him to 
a fine of Rs. 5/-. The applicant then went in 
revision. The Sub-Divisional Magistrate reject¬ 
ed the revision. He has now made an appli¬ 
cation under Article 227 of the Constitution. 

(3) The allegations made in the complaint, 
which should primarily decide the forum, 
clearly show that it w^as a case cf cheating. The 
applicant is said to have wrongly represented 
to Ram Dayal that he could obtain a permit for 
sugar for him when in fact he had no such 
intention. It would thus be a clear case of 
cheating. The allegations made in the com¬ 
plaint would not bring the offence under S. 403 
or under Section 405 of the Indian Penal Code 
as alleged cn behalf of the applicant. If this 
had been only a case of a wrong application 
of a secMon to tho oflFnce no inter¬ 
ference was perhaps necessary, but if the' 
offence made out takes the case out of the 
jurisdiction of the Adalati Panchayat the con-, 
viction of the applicant would be bad. 

Section 52 of the Panchayat Raj Act enu¬ 
merates the various sections of the Indian Penal 
Code, offences under which are, cognizable bv 
the Panchayati Adalat. The list given in S. 5*2 
(a) of such offences does not include an offence 
under Section 420 or under Section 405 of 
Indian Penal Code. If, therefore, the offence 
made out by the complainant Ram Dayal in 
this case was not covered by any of the sections 
mentioned in S. 52 (1) (a) the Panchayat Raj 
Act^s jurisdiction could not be attracted in this 
case and any proceedings taken by the Pan-1 
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chayati Adalat would be bad. It is a matter of 
common knowledge that Sometimes allegations 
are twisted in order to make a certain com¬ 
plaint cognizable by a Panchayati Adalat when 
in fact it is not so, and this also appears to be 
one of those cases. The Panchayati Adalat had 
no jurisdiction to entertain a complaint under 
Section 420 of the Indian Penal Code but had 
'jurisdiction to entertain a complaint under 
^S. 403 of the Indian Penal Code. Although the 
: facts in this case clearly made out an offence 
under S. 420, the Panchayati Adalat treated the 
; offence as one under S. 403 and dealt with. It 
would thus appear that the Panchayati Adalat 
had no jurisdiction to try this case. 

(4) It has been argued on behalf of the 
opposite party that the applicant had a remedy 
open to him inasmuch as he could go up in 
revision under S. 85 of the Panchayat Raj Act 
to the Sub-Divisional Magistrate and he should 
not be heard in this Court if he fails to take 
up the point now pressed before this Court in 
the Court below. The appln. made in revision to 
the Sub-Divisional Magistrate is on the record. 
Although the point that the Panchayati Adalat 
had no jurisdiction to entertain the complaint 
was not specifically taken up by the applicant 
in the Court of the Sub-Divisional Magistrate 
it had been pleaded that the order of the 
Panchayati Adalat was illegal. It could not 
therefore, be said that the point was not taken 
up in the Court of the Sub-Divisional Magis¬ 
trate. No other point arises for determination 
in this case. 

(5) As a result the conviction of the applicant 
and the sentence passed upon him by the 
Panchayati Adalat are set aside. It will be open 
to the complainant Ram Dayal to file a fresh 
complaint in the proper court against the appli¬ 
cant if he so desires. The fine, if paid, shall 
be refunded. 

A/M.K.S. Conviction set aside. 
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B. D. MUKERJI J. 

Debi Das, Applicant v. State. 

Criminal Revn. No. 39 of 1953, D/- 28-7-1953, 
against order of Addl. S. J., Aligarh, D/- 
23-12-1952. 

U. P. First Offenders Probation Act (6 of 
1938), S. 4(1) — Offender convicted of offence 
punishable with fine only — Applicability of 
Act. 

The U. P. First Offenders Probation Act 
does not apply to those cases where the 
offence with which the offender is charged 
and punished is punishable with fine alone. 
Further, a convicted person cannot get re¬ 
lief in respect of a sentence of fine also 
even though he may have been sentenced 
to a term of imnrisonment as well. AIR 
1945 All 206, Rei. on. (Paras 2. 3) 

B. S. Darbari and Satish Chander, for Appli- 
f'ant; T. N. Madan, for the State. 

CASE REFERRED TO: 

(A) ('45) AIR 1945 All 206: 1945 All LJ 82: 

46 Cri LJ 743 

ORDER: This revision has had a chequered 
career in this (2ourt inasmuch as it came up 
for hearing on several dates. On 12-5-1953. it 
came up before me and on that date I heard 
counsel on both sides and came to the conclu¬ 
sion that on the facts and circumstances of the 
case I could not, sitting in revision disturb the 


decision of the Court below. Sri Darbari ap¬ 
pearing on behalf of the applicant prayed that 
instead of sentencing the applicant to any 
punishment I should exercise my powers under 
the U. P. First Otfenders Probation Act. On 
behalf of the Slate it was argued that before 
1 could exercise my powers under that Act it 
was the duty cf the applicant to satisfy me in 
regard to certain matters provided for by S. 4 

(1) of that Act. Sri Darbari thereupon took 
time to file an affidavit disclosing the circum¬ 
stances which would entitle the applicant to 
have the benefit of the First Offenders Proba¬ 
tion Act. Such an affidavit was filed on 5-6-1953, 
and thereafter the case was again listed before 
me for disposal. It was then contended on 
behalf of the State that relief under the First 
Offenders Probation Act could not be given to a 
convicted person in respect of a sentence of fine 
alone. Sri Darbari again tcok time to meet this 
objection on behalf of the Stale. The ca^e was 
adjourned again since learned counsel for the 
Slate had no objection to Sri Darbari having 
an opportunity of meeting the objection raised 
on behalf of the State. 

(2) I have heard arguments on the questioii, 
whether under S. 4 (1) of the First Mender 
Probation Act this Court can commute a sen¬ 
tence of fine and release the offender on proba¬ 
tion of good conduct? The contention on behalt 
of the State is that the scheme cf the Act clearly 
indicates that sentences of imprisonment alone 
fall within the purview of the Act and not sen¬ 
tences of fine. Emphasis was laid on the word 
‘release’ used in S. 4 (1) cf the Art. It was 
contended that a person can only be released, 
strictly speaking, from prison or from under¬ 
going a sentence of imprisonment. On behalf 
cf the applicant, however, it was contended that 
the w'ord ‘release’ may equally apply to a sen¬ 
tence of fine because we do speak of releasing 
a man from the obligation of paying a fine. 

It is undoubtedly true that the word ‘release’ 
can be used and often is used in that sense. 
Certain authorities were cited on behalf of the 
anpKcant, but in my opinion none of the case-- 
cited actually applied to the question that I 
have to determine. There is however authority 
for the proposition and indeed it is also clear oiij 
the language used that the First Offenders 
Probation Act does not apply to those cases 
where the offence with which the offender is 
charged and punished is punishable with fine 
alone. Bonnet J. in — ‘Jawahir v. Emperor’. 
AIR 1945 All 206 (A), held thus: 

“As I understand S. 3 the words ‘any offence 
punishable with not more than two years' 
imprisenment’ mean any 'offence punishable 
with imprisonment of not more than two 
years’, and if this construction is adopted, 
there can be no doubt that it was intended to 
exclude offences punishable by fine only. It 
is, I think, difficult to say that an offence 
punishable with fine only is ‘punishable with 
not more than two years’ imprisenment’. The 
Legislature clearly seems to have been con¬ 
templating only cases where imprisonment is 
provided as a punishment and not cases 
where fine only is provided as punishment. 
Had it been the intention to include offences 
punishable with fine only it would have been 
easy to add the w'ords ‘or with fine only’ after 
the words ‘punishable with not more than tw'o 
years’ imprisonment’.” 

(3) In my judgment if the First Offenders 
Probation Act cannot be invoked in aid by a 
convicted person who is sentenced to a fine only 
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for relief then it follou"^ that a convicted person 
cannot get relief in respect of a sentence of fine 
also even though he may have been sentenced 
to a term of imprisonment as well. I am also 
of the opinion that the scheme of the Act 
clearly’’ indicates that the Legislature contem¬ 
plated action being taken by Courts in the case 
of first oiTenders only when they were being 
sent to jail. The object of the legislation clearly 
was to provide Courts with the power of keeping 
away first oilenders of a certain standard cf 
life or of a certain status from being contami- 
jiated by the atmosphere prevailing in jails. The 
sentence of line passed on an oilender has no such 
dangers about it. If the intention of the First 
Offenders Probation Act wei'e that by taking 
action under it the stigma of conviction was 
also to be wiped out then possibly it could have 
been contended that Courts were given powers 
to take action under the Act in a case where 
the ofl'ender was sentenced only or in addition 
to a sentence of fine; but that is not the scope 
or the object of the Act. I am, therefore, of 
"he view that action under the First Offenders 
Probation Act cannot be taken to relieve an 
ori’ender in respect of a sentence of fine. 

(4) I wish further to say that even if I had 
the power under the First Offenders Probation 
Act to relieve the applicant of the sentence of 
fine which has been imposed on him, I would 
not have given him such relief. In my view 
ail offences which are anti-social in their effect 
must be punished with severity. It is no doubt 
true that in this case the applicant has not 
been found to have been guilty of a flagrant 
breach of a Control Order, but that, in my 
judgment, makes no difference to the penalty 
that he incurred under the Foodgrains Control 
Order. It may further be noted that the appli¬ 
cant never pleaded that the excess stocks found 
in his possession were there because he had 
been misled by an incorrect publication (not 
authoritative however) of the prescribed limits. 
That being so, so far as the applicant was con¬ 
cerned, there was no extenuating circumstance 
which can persuade me to interfere with the 
sentence of fine that has been imposed. I, 
however, am of the opinion that in this parti¬ 
cular case the sentence of imprisonment, namely, 
the sentence of six months’ rigorous imprison¬ 
ment. which has been awarded by the lower 
appellate Court to the applicant may be 
reduced to the period already undergone by the 
applicant. 

\5) In the result I uphold the conviction of 
the applicant and maintain his sentence of fine, 
but reduce the sentence of imprisonment passed 
on him to the sentence already undergone by 
him. The sentence of imprisonment in lieu of 
fine is also reduced from six months to three 
months’ rigorous imprisonment. In other res¬ 
pects this revision fails. 

(6) Mr. Darbari prays that this ca.9e be 
certified as a fit one for appeal to the Supreme 
Court. I do not consiaer that it is such a case 
in which a certificate of fitness for appeal to 
the Supreme Court can be granted. I, therefore, 
reject the prayer made by Mr. Darbari. 
B/V.S,B. Ordered accordingly. 


A. I. R. 1954 ALL. 10 (Vol. 41, C. N. 8) 

BRIJ MOHAN LALL J. 

Tula Ram, Appellant v. Mangaloo and 
Gibers, Respondents. 

38 of 1953, D/- 23-7-1953, from order 
oi Ulsx. i^ge, Meerut, D/- 25-10-1952. 


Civil P. C. (1908), O. 22, Rr. 4, 11; O. 41, R. 
20 — Failure to apply for substitution delibe¬ 
rately or negligently. 

The right of impleading any person as a 
party to the suit has been conferred by R. 
20 , O. 41 on the Judge alone. This rule 
does not give a right to a party to claim 
that a certain person Should be impleaded. 
Ordinarily this power should not be exer¬ 
cised at the instance, or in favour, of a 
party who has deliberately or negligently 
failed to make an application for substitu¬ 
tion of names under O. 22, R. 4 read with 

R. 11. (Para 4) 

Anno: C. P. C., O. 22, R. 4 N. 2, 20; R. 11 
N. 1; O. 41, R. 20 N. 4. 

S. N. Misra, for Appellant. 

JUDGMENT : This is a first appeal from 
an order passed by the learned District Judge 
of Meerut. It appears that a civil appeal was 
pending before the learned District Judge. 
Rupa, one of the respondents in the said ap¬ 
peal, died during the pendency of the appeal. 
The appellant did not make an application to 
bring Rupa’s legal representative on the re¬ 
cord within the time allowed by law. After 
the expiry of the said period he made an ap¬ 
plication praying that Rupa’s son, Yadu, might 
be brought on the record under O. 41, R. 20 
C. P. C. At the same time he contended bev- 
fore the learned District Judge that the ap¬ 
peal had not abated as a result of his failure 
to bring Rupa’s legal representative on the 
record. 

(2) The learned District Judge remarked in 
his order under appeal that the counsel for the 
appellant should make up his mind as to whe¬ 
ther he would make an application under O. 
22, R. 9. C. P. C., to bring the legal represen¬ 
tative of Rupa on the record or he would con¬ 
tend that it was unnecessary to implead Rupa’s 
legal representative. He also added that *‘the 
question of impleading Rupa’s legal represen¬ 
tatives under O. 41 R. 20 C. P. C., does not 
arise”. 

Learned counsel for the appellant con¬ 
tends that the learned Judge has not yet dis¬ 
posed of hi.s application containing a prayer to 
implead Rupa’s legal representative under O. 
41, R. 20. T am unable to agree with this con¬ 
tention. It is true that the language used by 
the learned Judge is not explicit but after 
reading his order as a whole there is no doubt 
left in one’s mind that he meant to reject 
the petition for imple^Wing Rupa’s legal repre¬ 
sentative under O. 41, R. 20. C. P. C. I. there¬ 
fore. take it that the learned Judge has re¬ 
jected the i;>etition presented before him. 

(4) I have next to see wheth'^r that decision 
is incorrect. In this connection it may be 
pointed out that the right of impleading any 
person as a party to the suit has been con¬ 
ferred by R. 20 of O. 41 on the Judge alone. 

If the Judge feels that a certain party should 
be impleaded, he may take action under the 
rule. This rule does not give a right a 
party to claim that a certain person 
should be impleaded. If the Judge does not 
consider it necessary to imolead any person as 
a party, there is an end of the matter. Ordi¬ 
narily this power should not be exercised at 
the instance, or in favour of a party who has 
deliberately or negligently failed to make an 
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application for substitution of names under 
0. 22, R. 4 read with R. 11. 

(5) In the present case, an automatic abater 
ment has taken place and the real object of 
the appellant was to circumvent the provisions 
of O. 22 R. 4(3) read with R. 11. The, learn¬ 
ed Judge was, therefore, perfectly right in not 
acceding to the appellant's request. 

( 6 ) In the circumstances, I find no forcei in 
this appeal. It is dismissed under O. 41, R 11 
C. P. C. 

B/Dil.Z. Appeal dismissed. 


A. L R. 1954 ALL. 11 (Vol. 41, C. N. 9) 

MALIK C. J. AND V. BHARGAVA J, 

Rampur Tannery and Mfg. Co. Ltd., Appli¬ 
cant V. Umar Uddin, Plaintiff-Opposite Party. 

Civil Revn. No. 97 of 1953, D/- 23-7-1953, 
against order of Dist. Judge, Rampur, D/- 
30-4-1952. 

(a) Civil P. C. (1908), O. 30. R. 1 — Suit in 
name of firm through all partners. 

The provisions of O. 30 of the Code are 
enabling provisions and they enable any 
two or more persons to sue or be sued in 
the name of a firm. The provisions of O. 30, 

R. 1 do not make a suit filed in the name of 
a firm through all the partners of the firm 
a defective suit. (Para 1) 

Anno: Civil P. C., O. 30, R. 1 N. 1. 

(b) CivU P. C. (1908), O. 30, R. 1 — Suit 

filed on behalf of firm by one partner — Other 
partners can apply under R. 1. (Para 4) 

Anno: Civil P. C., O. 30, R. 1 N. 12. 

(c) Civil P. C. (1908), S. 151; O. 1, R. 10 and 
0 . 30, R. 1 — Suit filed on behalf of firm by 
one partner — Addition of other partners. 

A Court has inherent jurisdiction to enter¬ 
tain an application of a stranger to be made 
a party and to implead any person as a 
party to a suit where it considers the 
addition to be in the interest of justice. 

(Para 8) 

Thus, where a suit is filed on behalf of a 
partnership by a partner and the other 
partners apply that their names be also 
brought on record and they might be 
allowed to continue the suit on behalf of 
the partnership, the Court can entertain 
the application under S. 151 even if O. 1, 

R. 10 or 0. 30, R. 1 is not applicable. 

(Para 7) 

Anno: Civil P. C., S. 151 N. 2 Pt. 33; O. 1, 
R. 10 N. 15; O. 30, R. 1 N. 12. 

Bageshwari Sahai, for Applicant. 

CASES REFERRED TO: 

(A) (1905) 74 LJKB 14: (1905) 1 KB 46 

(B) (’41) AIR 1941 FC 16: 1940 FCR 110 (FC) 

(C) (’41) AIR 1941 Lah 402: ILR (1942) 23 
Lah 603 

(D) (’13) 18 Ind Cas 207: 40 Cal 955 

MALIK C. J.: This is a revision under Section 
115, Civil P. c. The point raised by learned 
coi^el is that there is no provision of law under 
which when a suit was filed on behalf of a part¬ 
nership by a partner the other partners could apply 
that their names be also brought on the record and 
they might be allowed to continue the suit on be¬ 
half of the partnership. Learned counsel has re- 
hed on the provisions of Order 30, Civil P. C. (Act 
5 Of 1908) and has urged that the order relates only 
^ an application by a party to the suit applying 
for disclosure of names of partners of a firm, in 


the name of which or against which a suit has been 
filed, and the other partners, who were not parties 
to the suit, had no right to apply that their 
names be disclosed and they be allowed to continue 
the suit in the name of the partnership. 

The provisions of Order 30, Civil P. C. are, how¬ 
ever, enabling provisions and they enable any two 
or more persons to sue or be sued m the name of a 
firm. If the provision was not there it may make 
it necessary, where there is no agreement that one 
partner is entitled to represent the firm and to sue 
or be sued in the name of the firm, for all part¬ 
ners to join as parties when a suit has to be filed 
in the name of a partnership firm or against it. 
The provisions of Order 30, Rule 1 do not make a 
suit filed in the name of a firm through all the 
partners of the firm a defective suit. 

( 2.1 The facts of this case are that a suit was 
originally filed by one Umaruddin in his own name 
Tile plaint was. however, subsequently amended by 
an order dated 22-4-1950, and it became a suit on 
behalf of the firm Messrs. Umaruddin and Sons, 
through Umaruddin partner. From the registered 
deed of partnership and other documents on the 
record it appeared that the partners of the firm 
were Umaruddin, Abdul Karim, Mardan Khan and 
Saheb Khan. Umaruddin. according to the de¬ 
fendant, had migrated to Pakistan. Tlie plain¬ 
tiffs probably do not admit this fact. Be that as 
it may, the other partners applied that their 
names be also disclosed in the plaint so that they 
may be able to continue the suit on behalf of 
Me.ssrs. Umaruddin and Sons. This application 
was granted by the learned District Judge on 30-4- 
1952, and this revision has been filed against that 
order. 

(3) The argument advanced by learned counsel 
is that the learned Judge had no right to pass the 
order either under Order 30, Rule 1 or Rule 2, or 
under Order 1, Rule 10, Civil P. C. Order 30, Rr. 

1 and 2 in short pi*ovide that two or more persons 
claiming or being liable as partners may sue or be 
sued in the name of the firm of which they are 
partners, and any party to a suit may in such a 
case apply to the Court for a statement of the 
names and addresses of the persons who were, at 
the time of the accruing of the cause of action, 
partners in such firm. Sub-rule (2) of Rule 1 
allows the pleading etc., t-o be verified or signed 
by one partner on behalf of the partnership. Rule 

2 of Order 30 provides that the plaintiffs will te 
bound to disclose the names of the partners on an 
application being made to that effect by the de¬ 
fendant. 

(4) The submission made by learned counsel is 
that Rule 2 only applies to a disclosure by the 
plaintiff on an application by the defendant and 
Rule 1 applies to a disclosm-e of the names and 
addresses of all the partners on an application by 
any party to a suit. The question, therefore, is 
whether in a case where a suit has been filed on 
behalf of a firm by a partner the other partners 
can apply under Order 30. Rule 1. The suit being 
in the name of and on behalf of the partnership, 
all the partners should be deemed to be parties in 
their capacity as partners and there appears to he 
no reason why they should not be able to apply 
under Order 30, R. 1. 

(5) In ~ ‘Abrahams and Co. v. Dunlop Pneuma¬ 
tic Tyre Co.’, (1905) 1 KB 46 (A) a decision by 
the Court of Appeal in England — an application 
was filed by a person supported by an affidavit that 
though her name had not been disclosed by the 
plaintiff she was a partner of the firm and her 
name should be disclosed. The learned Judges 
held that such a disclosure could be made under 
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the provisions of Order 48. Rule 1, which are very 
similar to the provisions of our Order 30, Rule 1. 
Civil P. C. 

16 ) Learned counsel has pointed out that the 
disclosure could oiny be of the names of persons 
who were partners on the date when the cause of 
action accrued. The pannership deed is of the 
year 1946. Tne suit is on behalf of the partner¬ 
ship for reansation of clues which, it is claimed, 
arc due to the partnership. Tiie point mentioned 
by lea.rncd counsel alter all other points urged by 
him had lailecl appears to be an after-thought 
The point Wi^s not raised in the lower Court and 
it raises a ciuestion of fact. In any case, if the 
amounts claimed are not due to the partnership 
ihe suit will lail on that ground. We need not, 
therefore, go into that question at this stage. 

(7) Learned counsel's further contention is that O. 

L Rule 10, Civil P. C. does not apply as that rule 
applies oniy to a case where a suit has been insti¬ 
tuted in tne name of a wrong person or where it 
is doubtful whether it has been instituted in the 
name of the right plaintiff. It may be that on 
a strict view Rule 10 of Order 1 may not apply to 
this application but even if Order 30, Rule 1 or O. 
1, Rule 10, is not applicable, the Court had ample 
jurisdiction under Section 151 ot the Code to pass 
the order. The suit bein.g on belialf of the tirrn, 
the partners of tiie linn were intcre.stcd in the re¬ 
sult, and as wo have already said, all ol them could 
have from the very beginning joined iu the suit 
and the suit could have been hied through all of 
them. 

If for some reason the other partners thought 
that their interest was not safe in the hands of 
Umaruddin and he might not be able to look afeer 
the interest of the firm properly and they applied 
that their mimes be also disclo.scd and the learned 
Judge passed an order to that effect, it caivnot bo 
said thet he did anything improper or that the 
disclosure of the names oi the other partners in 
any way adversely affected the rights of the defen¬ 
dant. 

(8) The law is well settled that under the in¬ 
herent powers of the Court the Court can implead 
any person where it considers that the addition ot 
that party is in the interest of justice and even 
where a party may not be a necessary party but 
merely a proper party his name can be added. The 
Federal Court in — ‘United Provinces v. Mt. Atiqa 
Begum', A. I. R. 1941 E'C 16 (E) held that the lan¬ 
guage of Order 41. Rule 20, Civil P. C., does not 
show that it is exclusive or exhaustive so as to 
deprive a Court of any inlierent power which it 
maiy possess and can cxeixise in special circums¬ 
tances, and which has been saved by Section 151. 

After the decision of the Federal Court it is 
not necessary to quote other cases but w'e may 
mention only two which have been cited at the 
Bar. ~ ‘Shanti Lai v. Hira Lai Sheo Narain’, AIR 
1941 Lah 402 (Cj; and — ‘Nanda Kishore Singh v. 
Ram Golam Sahu', 40 Cal 955 (D>. Dealing with 
the question of the existence of inlierent power 
and the extent to which it shoold be exercised, 
after having discussed the law on the subject the 
learned Judge (Mookerjee J.) held that amongst 
obvious cases may be mentioned— 

"enquiry as to whether all the proper parties are 
before the Court, entertaining an application of 
a stranger to be made a party, the addition of 
a party”. 

It is tiot necessary for us to examine all the in- 

i stances mentioned by the learned Judge but we 
have no Ooubt that the Court has inherent juris¬ 
diction to entertain an application of a stranger 
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to be made a party and to implead any person as 
a party to a suit where it considers the addition 
to be in the interest of justice. It cannot, there¬ 
fore, be said that the order passed by the lower 
Court was beyond its jurisdiction. 

(9) The revision has no force and is dismissed. 
B/ V.R.B. Revision dismissed. 


A. I. R. 1954 ALL. 12 (Vol. 41. C. N. 10) 

(LUCKNOW BENCH) 

RANDHIR SINGH J. 

Abdul Waqar. Appellant v. State. 

Criminal Reference No. 27 of 1953, D/- 
30-7-1953, reference made by S. J., Lucknow, 
D/- 20-2-1953. 

(a) Railways Act (1890), Ss. 112, 113 — 
Applicability and scope. 

No doubt a person is bound to produce 
a railway ticket or pass when demanded 
and would be liable to pay the fare and 
penalty if he is unable to produce the ticket 
when demanded. It would, however, be 
diflicult to say that in all cases the omis'sion 
to produce the ticket or pass could be refer¬ 
able to an intention to defraud the railway. 

It is possible that a person may lose his 
ticket or may even be unable to purchase 
one on account of rush at the booking office 
or want of 'sufficient time. In all such 
cases S. 112, Railways Act would be in¬ 
applicable and the person in default could 
be held liable under S. 113 of the Act. 

(Para 3) 

Anno: Railways Act, S. 112 N. 1; S. 113 N. 1. 

(b) Railways Act (1890), S. 134 — Oppor¬ 
tunity to produce evidence — (Criminal P. C., 
Ss. 184, 263) — (Criminal trial — Procedure). 

No doubt cases have to be tried by the 
Special Magistrate while he is on the line, 
but this would be no justification for 
refusing a proper trial if the accused wants 
to produce evidence to show that it was not 
his intention to defraud the railway. 

(Para 4) 

Anno; Railways Act, S. 134 N. 1; Criminal 
P. C., S. 263 N. 1, 

Uma Shankar Srivastava, for Addl. Govt. 
Advocate, for the State. 

ORDER : This is a reference by the Sessions 
Judge of Lucknow recommending that the con¬ 
viction of Abdul Waqar under S. 112, Indian 
Railways Act and the sentence of tine of Rs. 
50/- imposed on him be set aside. 

(2) It appears that Abdul Waqar was found 
travelling in a railway special train meant to 
convey railway servants holding passes or token, 
without a proper pass or ticket. He was detect¬ 
ed by the special squad and was then produc¬ 
ed before a Magistrate. A charge under S. 112, 
Railv/ays Act was framed against Abdul Waqar 
and he was convicted as he pleaded guilty to 
the charge. Abdul Waqar went in revision to 
the Sessions Judge. In his application for re¬ 
vision he stated that lie was a railway servant 
and had left his token at his house and could 
not therefore produce it to the railway squad 
when he was asked to produce a pass or a 
ticket. He further stated that he had mention¬ 
ed all these facts to the learned Special Magi¬ 
strate who did not record his statement. He 
denies having pleaded guilty to the charge. 
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(3) The explanation submitted by the rail¬ 
way Magistrate is that Aodul Waqar must 
have pleaded guilty to the charge or else 
there was no reason why he should have re¬ 
corded a plea of guilty in the proceedings. The 
Magistrate further states that when a raid is 
made by the special squad, quite a large num¬ 
ber of persons travelling without ticket are 
detected and proceedings have to be taken 
quickly and summarily and it was for this 
reason that the Magistrate had in his posses¬ 
sion printed forms on which the words 
“pleads guilty and prays for mercy” are 
cyclostyled so that they may be used 
in case where the accused pleads guilty. 
Ordinarily there is no reason to believe that 
the Magistrate recorded a plea of guilty when 
none was made by the accused. The main 
point, however, for consideration in this case 
is whether it was a case in which the accused 
should have been charge-sheeted under S. 112 
or under S. 113 Railways Act. 

If in fact Abdul Waqar held a token which 
he v/as unable to produce when demanded by the 
railway servant and as a railway servant, 
there was no reason why he should have plead¬ 
ed guilty to the charge under S. 112. No doubt 
a person is bound to produce a railway ticlrnt 
or pass when demanded and would be liable 
to pay the fare and penalty if he is unable 
to produce the ticket when demanded. It 
would, however, be difficult to say that in all 
cases the omission to produce the ticket or 
pass could be referable to an intention to de¬ 
fraud the railway. It is possible that a person 
may lose his ticket or may even be unable to 
purchase one on account of rush at the book¬ 
ing office or want of sufficient tim^. In all 
such cases S. 112 Railways Act would bo inap¬ 
plicable and the person in default could be held 
liable under S. 113 of the Act. 

(4) There is nothing on the record of this 
case in support of the allegations made b’'" 
Abdul Waqar that he was a railway .servant 
and that he held a token which he left at his 
home. No doubt cases have to be tried by the 
Special Magistrate while he is on the line, but 
this would be no justification for refusing a 
proper trial if the accused wants to produce 
evidence to show that it was not his intention 
to defraud the railway. The proper course, 
therefore, would be to set aside the conviction 
of Abdul Waqar under S. 112. Railways Act 
and order a retrial. I accordingly accept the 
reference made by the Sessions Judge and set 
aside the conviction and sentence in this case. 
The case shall be sent back to the Railway 
Magistrate who will give an opportunity to 
the accused to put up his defence and then 
decide the case according to law. 

C/H.G.P. Reference accepted. 


A. I. R. 1954 ALL. 13 (Vol. 41, C. N. 11) 

(LUCKNOW BENCH) 

RANDHIR SINGH J. 

Bhaggo Singh, Appellant v. Sanoman Singh 
and others, Respondents. 

Criminal Reference No. 83 of 1952. D/- 13-7- 
1953, reference made by Addl. Dist. Magistrate. 
Bahraich, D/- 22-10-1952. 

Criminal P. C. (1898), S. 145 (5) — Termina¬ 
tion of proce^ings. 

A Magistrate has a right to terminate 
proceedings under S. 145 if he is satisfied 
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that there was no further likelihood of a 
breach of the peace or that there was 
initially no apprehension of a breach of the 
peace. The mere fact that the opposite 
party was absent or did not come forward 
to show cause would be no justification for 
the Magistrate to dismiss the proceedings 
or to come to the conclusion that there was 
no apprehension of a breach of the peace. 

(Para 3) 

Anno: Criminal P. C., S. 145 N. 48 Pt. 4. 

S. S. Chaudhari and R. N. Misra, for Appli¬ 
cant; S. D. Misra, for Opposite Parties (Nos. 
1 to 14). 

CASES REFERRED TO: 

(A) (’03) 6 Cal WN 417: 30 Cal 112 

(B) (’25) AIR 1925 Mad 1252: 49 Mad 232: 27 
Cri LJ 95 

ORDER: This is a reference by the Addi¬ 
tional District Magistrate of Bahraich recom- 
mending that the order passed by the Sub- 
Divisionai Magistrate, Bahraich releasing pro¬ 
perly which had been attached in proceedings 
under S. 145. Cr. P. C. in favour of the oppo¬ 
site-party be set aside and it be ordered that 
the property may continue in attachment. 

(2) It appears That there was some dispute 
relating to some cullivatory land and Bhaggoo 
Singh made an application asking the Court 
to take proceedings under S. 145, Cr. P. C., 
against the opposite-party Sanoman Singh and 
others. On receipt of this application the 
Magistrate called for a report from the police 
and this report was submitted by the police 
on 6-9-1951. The police reported that the 
Opposite-party were influential people and that 
in the year 1939 there had been rioting for 
the possession of this properiy in which two 
persons had been killed. The culprits were 
prosecuted and were sentenced to imprisonment. 
The police also reported that the proi>erly 
should be attached as there was an npprehen 
Sion of a breach of the peace if the pro pert v 
was not attached. On receipt of tins report of 
the nolice the Magistrate ord'^red attachment 
of the properiy and issued notice to the o[>- 
posite party to file a WTitten statement in res¬ 
pect of actual possession of the subject matter 
of the dispute. The case dragged on, it ap¬ 
pears, and finally came up for hearing on 
20-5-1952, when the opposite party did not 
appear. They were also not represented by 
any Counsel and the Magistrate passed the 
following order : 

“Case called out. Ehaggu Singh is present 
but the Opposite-Party is neither present nor 
represented despite due notice for appear¬ 
ance today. 

There does not appear any genuine need 
of proceeding with the case under S. 145, 
Cr. P. C. now. Let the attached property 
be released in favour of the party from 
whose possession it was attached by the 
police.” 

Direction was sent to the police to execute 
the order passed by the Magistrate and the 
police reported on the 12th June, that there 
was no record in the office as to who was in 
possession and that both parties claimed pos¬ 
session. It also reported that there was an ap¬ 
prehension of a breach of the peace. On 18-6- 
1952, Khannan Tewari, one of the opposite- 
parties, made an application asking for deli- 
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very of possession of the property in his favour 
as- he had been in possession of the propen v 
before the same was attached by the Court. 
On the presentation of this application the 
Magistrate asked for a fresh report from the 
police and a report was submitted by the police 
on the 19-6-1952. 

In this report it was mentioned that the 
police found Sanoman Singh and others har¬ 
vesting paddy and they had been asked to 
keep their hands olf pending orders of the 
Court. The police also reported that the land 
belonged to Saraswati Singh and Khannan 
Tewari and others were sub-tenants. The 
Magistrate then passed an order releasing the 
property in favour of the opposite party and 
suggesting to the Station Officer that he might 
move for proceedings under S. 145, Cr. P. C. 
afresh if there was an apprehension of a 
breach of the peace. This order was passed on 
9-7-1952. Bhaggoo Singh then went in revision 
to the Additional District Magistrate who after 
considering the proceedings taken in this case 
has recommended that the order passed bv 
the Magistrate may be set aside as it was 
illegal and the attachment of the property 
may be ordered to continue. 


made by the police on the 6th September, 
IJdI, Itself shows that sometime before there 
had been rioting in respect of this land wnich 
had resulted in two persons being killed and 
the police was also of the view that there was 
an apprehension of a breach of peace. 

Tnere is nothing on the record to show that 
after this report of the police had been re¬ 
ceived the learned Magistrate had received 
any information or had satisfied himself that 
tnis report of the police was wrong or that 
the apprehension of a breach of the peace had 
come to an end. It was the duty of the Magi¬ 
strate to have satisfied himself either by re¬ 
cording evidence or otherwise if he wanted to 
terminate the proceedings under S. 145, but 
he does not seem to have done either and 
seems to have dealt with the case more or 
less as a civil matter where one of the parties 
was absent and case was not proceeded with. 
This order could have been passed only if the 
Magistrate had done something to satisfy 
himself that there was no further apprehen¬ 
sion of a breach of the peace. The order passed 
by the Magistrate was therefore not a proper 

or. valid order and should therefore be set 
aside. 


(3) A number of rulings have been cited in 
support of the contention that the recommen¬ 
dation of the Additional District Magistrate 
asking for a cancellation of the order of re¬ 
lease was not a proper recommendation inas¬ 
much as such an order could not be passed. 
It may not be necessary to refer to all these 
authorities in the view that I propose to 'take 
in this case. It appears to me that the order 
pa.ssed by the Magistrate on 20-5-1952. was 
not a proper order. The mere fact that the 
opposite party was absent or did not come 
forward to show cause would be no justifica¬ 
tion for the Magistrate to dismiss the proceed¬ 
ings or to come to the conclusion that there 
was no apprehension of a breach of the peace. 
Two rulings have been cited on behalf of the 
opposite-party in support of the contention 
that it is always open to a Magistrate who 
has ordered attachment of property under S- 
145, Cr. P. C. to withdraw the attachment or 
cancel the order of attachment if he is satis¬ 
fied that there was no longer any apprehen¬ 
sion of a breach of the peace, Vide — ‘Manin- 
dra Chandra v. Barada Kanfa’, 30 Cal 112 (A) 
and — ‘Narasayya v. Venkiah*, AIR 1925 Mad 
1252 (B). 

A perusal of these rulings shows that a Magi¬ 
strate has a right to terminate proceedings 
under S. 145 if he is satisfied that there was 
no further likelihood of a breach of the peace 
or that there was initially no apprehension of 
a breach of the peace. It should however ap¬ 
pear from the record that the Magistrate had 
satisfied himself on this point. In the present 
case the order of the Magistrate does not 
show that he had received any information 
from any source or had otherwise satisfied 
himself that there was initially no apprehen¬ 
sion of a breach of the peace or that subse- 
tmently the apprehension of a breach of the 
peace had ceased to exist. The only ground 
^hich se^ms to have commended itself to the 
Magistrate was that the opposite party was 
absent. There was sufficient material on the 
record to show that there was an apprehen¬ 
sion of a breach of the peace. The report 


(4) The subsequent proceedings taken in 

furtherance of this order would automatically 

fall through and need not therefore be consi¬ 
dered in detail. 

(5) As a result the recommendation made 
by the learned Additional Magistrate is accept- 
eci to this extent th3t the original order of the 
Magistrate dated 20-5-1952, terminating the 
proceedings under section 145 of the Code of 
Criminal Procedure is set aside. The file will 
go back to the learned Magistrate who will 
pro-e-d from the stage before which the pro¬ 
ceedings were terminated according to law. 

B/V.R.B. Reference accepted. 


A. I. R. 1954 ALL. 14 (Vol. 41, C. N. 12) 

(LUCKNOW BENCH) 

RANDHIR SINGH J. 

Chandrapal and others. Applicants v. State 
through Mahabir and another, Opposite Party. 

Criminal Revn. No. 192 of 1952, D/- 28-7- 

1^7^1952^*’’^^ order of S. J., Lucknow, D/- 

Criminal P. C. (1898), Ss. 138, 133, 135 — 
Time to appoint a jury. 

Under S. 138 a Magistrate would appoint 
a jury after the party, against whom a 
notice under S. 133, Cr. P. C., had been 
issued, appears and asks for a jury. There 
IS no provision that the Magistrate would 
appoint a jury even after he has come to 
the conclusion that there was no reliable 
evidence in support of the contention that 
th^re was no public way, after an inquiry. 
AIR 1933 Cal 318, Not followed. (Para 7) 


Anno: Criminal P. C., S. 138 N. 3; S. 133 N 
24; S. 135 N. 3. 


G.H. Naqvi, for Applicants; S. B. Bajpai. for 
Opposite Party. 


CASE REFERRED TO: 


(A> (’33) AIR 1933 Cal 318: 34 Cri LJ 532 

ORDER: This is an application in revision 
against an order of the Sessions Judge refusing 
^ interfere with an order passed by a Magistrate, 
first class, under S. 133. Cr. P. c.. requiring the ap- 
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plicajit to remove an obstruction from a public 
way. 

(2) Mahabir and Babadin made an application 
to the Sub Divisional Magistrate under S. 133, Or. 
P. C., against Chandrapal and two others praying 
that the applicants should be ordered to remove 
the obstruction which they had placed on a public 
way inasmuch as the applicants had parked their 
bullockcart, had set up some troughs and were 
tying cattle in the way. On receipt of this appli¬ 
cation the Magistrate asked for a report from the 
police and the Tahsildar and on being satisfied 
that there was obstruction, issued a preUminary 
notice to the applicants to show cause why they 
should not be ordered to remove the obstruction. 

(3) The applicants appeared before the Magis¬ 
trate and filed a written statement in which they 
denied the existence of a public way and further 
alleged that they had been in possession of the 
piece of land on which they had been parking 
bullockcart and tying their cattle for quite a long 
time. They also in their statement alleged that 
if necessary a jury may be appointed. 

(4) The parties were then asked to produce evid¬ 
ence and a number of vhtnesses were examined 
on behalf of Mahabir and Babadin. The qanungo 
and the patwari were also produced and a certi¬ 
fied copy of the village Khasra was also filed in 
which the land in dispute was entered as ‘rasta’. 
The applicants produced oral evidence which did 
not appear to be reliable to the learned Magistrate 
and he made his earlier order absolute and order¬ 
ed the applicants to remove the obstruction. Be¬ 
fore passing the final order the Magistrate en¬ 
quired of Chandrapal, who was present, if he want¬ 
ed a jury and he made a statement to the effecl 
that he did not want a jury. Thereafter the final 
order was passed. 

(5) Against the order of the learned Magistrate 
the applicants went in revision to the Sessions 
•Judge, who dismissed the application for revision. 
The applicants have now come up in revision to 
this Court. 

(6; Section 135, Cr. P. C., lays down: 

“The person against whom such order is made 

shall— 

(a) perform, within the time (and in the man¬ 
ner) specified in the order, the act directed 
thereby or 

(b) appear in accordance with such order and 
either show cause against the same, or apply 
to the Magistrate by whom it was made to 
appoint a jury to try whether the same is 
reasonable and proper." 

'Hie provisions of this section, therefore, clearly 
show that it is open to a person to whom a notice 
bad been issued under S. 133, Cr. P. C., either to 
submit to the order or to have recourse to one of 
the two other alternatives, viz., to appear and .show 
cause or to apply for the appointment of a jury, 
fn the present case, it appears that the applicants 
Wanted that an inquiry be made by the Magis¬ 
trate and it was only towards the end of their 
written statement that they mentioned that a jury 
tbay be appointed, if necessary. They did not, 
^^®tefore, ask for a jury straightway. The parties 
adduced evidence and after the evidence had been 
recorded the Magistrate was cautious enough to 
enquire of the applicant, Chanderpal who was 
present, if he wanted a jury and he made a clear 

atement that he did not want a jury. The other 
^PPbeants Prahlad and Shanker were not pre- 
it appears from the order sheet that they 

1^1 not put in appearance after the written state 


ment had been filed. They were not present at any 
of the subsequent hearings and Ihis conduct of 
theirs snows tnat they had entrusted the conduct 
of the defence to Caandi-apal. After Chandrapal 
had given his statement that he did not demand 
a jury, the Magistrate made the order absolute. 

(7) It is not contended on behalf of the appli¬ 
cants in this Court that it was the duty of 'die 
Magistrate to have asked all the three applicants 
if they wanted a jur\’. In support of this con¬ 
tention a ruling of die Calcutta High Court — 
‘Shamji Tricumdas v. Rsm Moye', AIR 1933 Cal 
318 (A), has been cited. It was held m this mling 
that it is open to the persons to whom notices 
have been issued under S. 133, Cr. P. C., to ask 
for a jury, even after the Magistrate has come lo 
the conclusion after enquiry that there was no reli¬ 
able evidence in support of the contention that 
there was no public way in existence. With great 
respect I am unable to agree with the view taken 
by the learned Judges in this case. A plain read¬ 
ing of S. 138, Cr. P. C., also leads to the same infer¬ 
ence. The relevant provision in S. 138 is; 

"On receiving an application under S. 135 to 
appoint jiuy, the Magistrate shall — 

(a) forthwith appoint a jury consisting of an 
imeven number of persons not less than five, 
of whom foreman and one-half of the remain¬ 
ing members shall be nominated by such Magis¬ 
trate, and the other members by the applicant. 

(b) summon such foreman and'members to at¬ 
tend such place and time as the Magistrate thinks 
fit; and 

(c) fix a time within which they are to return 
their verdict." 

It would thus appear that a Magistrate would ap¬ 
point a jury after the party, against whom a 
notice under S. 133, Cr. P. C.. had been issued, 
appears and asks for a jury. There is no provi¬ 
sion that the Magistrate wouid appoint a jury even 
after he has come to the conclusion that' there 
was no reliable evidence in support of the conten¬ 
tion that there was no public way, after an inquiry. 

(8) It is, however, not necessary to discuss the 
merits 01 the ruling cited on behalf of the appli¬ 
cants in this case as on the lacts also there is no 
ground for interference with the order passed by 
the leamed Magistrate. The only party present 
out of the applicants was Chandrapal and he was 
asked if he wanted a jury and he gave a state¬ 
ment that he did not want a jury. No applica¬ 
tion or even a request was made on behalf of [he 
other two applicants, who did not even care to turn 
up after the first hearing. There was no obliga¬ 
tion cast upon the learned Magistrate to make an 
inquiry at that stage if the applicants wanted a 
jury. It was open to them to make a request 
to the Magistrate and if he had refused to appoint 
a jui*y, they could have had a legitiniate grouse 
on this score. There was thus nothing inioroper 
or iiTegular in the proceedings taken by the‘learn¬ 
ed Magistrate. After he had come to the conclu¬ 
sion that there was no reliable evidence in support 
Of the contention of the applicants before him, Tie- 
only order which he could pass was to order the 
applicants in the present case to remove the obs¬ 
truction. 

(9) There is thus no force in this application. 
The application for revision is, therefore, dismissed 
The stay order is discharged. 

C 'H.G.P. Revision dismissed^ 
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A. I. R. 1954 ALL. 16 (Vol. 41, C. N. 13) 

MALIK C. J. AND V. BHARGAVA J. 

Hardei, Plaintiff-Appellant v. Wahid Khan 
and another, Defendants-Respor.dents. 

F. A. F. O. No. 22 of 1950, D/- 4-8-1952, 
against order of Judge, S. C. Court, Allahabad, 
D'- 20-11-1949. 

T. P. Act (1883), Ss. 76(a) and 111(c) — 

Meet of redemption on lease by mortgagee in 
posHession. 

A mortgagee in tDOssession of a shop has 
a right under S. 76(a) to let out the shop 
and the room appertaining thereto on a 
-■nonthly tenancy and on the redemption of 
The mortgage the tenant continues to be a 
tenant and does net become trespasser. 
Section 111(c) does not mean that, if in the 
exercise of his powers of due managemeni 
as a person of ordinary prudence the mort¬ 
gagee has entered into an agreement of 
Tenancy, on the mere redemption of the 
mortgage without the mortgagor exercis- 
mg his option of putting an end to the 
■enancy the tenancy automatically and 
ipso facto' lapses on the date of the re¬ 
demption. AIR 1952 SC 205, Rel. on. 

(Paras 6, 8) 

Anno; T. P. Act, S. 76 N. 6 Pts. 10 to 14; S. 
ill N. 5 Pt. 2. 

G. Kumar, for Appellant; Sy. A. Kazmi, for 
Respondents, 

CASES REFERRED TO: 

(A) (’ll) U Ind Cas 817; 8 All LJ 802 

(B) (’06) 1906 All WN 241; .2 All LJ 517 

(C) (’70) 2 NWP (HCR) 199 

(P) ('21) AIR 1921 Mad 893; 69 Ind Cas 651 
(E) (’29) ATR 1929 Pat 630; 119 Ind Cas 551 
(P) (’31) AIR 19;^ All 743(1): 1931 All LJ 887 

(G) (’37) ATR 1937 Cal 763: ILR (1937) 2 Cal 
181 

(H) (’16) AIR 1916 Mad 911: 31 Ind Cas 630 

(I) (’27) AIR 1927 Bom 145: 100 Ind Cas 1033 

(J) (’52) AIR 1952 SC 205: 1952 SCR 775 (SC) 

MALIK, C. J.; Tliis case raises a very short 
point, that when a mortgage is redeemed, does 
the tenant, to whom the house had beeen let 
out by the mortgagee, become a trespa^sser from 
^he date of redemption and can he be ejected 
ns a trespasser, or must the mortgagor after re¬ 
deeming the property take steps to eject him 
as a tenant? There is conflict of opinion on the 
point. It has been urged that the cases dealing 
with egricuUural tenancies are distinguishable 
and. do not apply to houses which have been 
let out to tenants. Piggott. J. however, in — 
Collector of Basti v. Sarnam Charak’, 8 Ail LJ 
802 at p. 805 (A), held that there was no differ¬ 
ence between an ordinary tenancy and an agri¬ 
cultural tenancy. In view of the conflict of deci¬ 
sions on the point it is desirable that this case 
may be decided by a larger Bench. I, therefore, 
refer it to a Bench for decision. 

The cases which have been quoted and which 
appear to be relevant and in favour of the ap¬ 
pellant are: — ‘Ram Chand v. Raj Hans’. 3 All 
LJ 517 (B); — ‘Adjoodhya Singh v. Ghdharee’, 

3 N. W. P. (H. C. R.) 199 (C): — *;Alag1ris- 

wami Mudali v. Akkulu Naidu’. AIR 1921 Mad 
393 (D); and — ‘Jhagru Mian v. Raghunath 
Singh’, AIR 1929 Pat 630 (E). 

The cases in which the other view seems to 
been taken, besides the case decided by Pig- 
3. which I have already mentioned are: — 
Bhup Singh V. sheo Shanker’. AIR 1931 All 743 


(1) (P); — ‘Pramatha Nath v. Sashi Bhusan*. 
AIR 1937 Cal 763 (G); — ‘Chinnappa Thevan 
V. Pazhaniappa Pillai’, AIR 1916 Mad 911 (H) and 

— ‘Barjorji Shapurji v. Shripatprasadjl’, AIR 
1927 Bom 145 (I). 

MALIK, C. J.: This case has been referred 
to a Division Bench by reason of some difference 
of opinion, but on an examination of the cases cited 
at the Bar, we do not think that the exact point 
raised in this case in fact arose for decision in 
the cases cited. The plaintiff, Srimati Hardei, 
had mortgaged a house and a shop appertaining 
thereto to one Nandlal; the mortgage was with 
possession. During the continuance of the mort¬ 
gage the mortgagee let out the shop and the 
room appertaining thereto to Wahid Khan, de¬ 
fendant 1, as a month to month tenant. De¬ 
fendant 2 is his son. Tlie mortgage was redeem¬ 
ed in 1943, There is some dispute as to the date 
on which the mortgagor took possession of the 
property but the exact date of her having taken 
possession of the mortgaged property is not or 
much importance for the purpose of decision of 
this appeal. The mortgagor, treating defendant 
1 as a trespasser, gave him a notice to quit on 
13-3-1948. As the defendant did not comply with 
the notice she brought the suit No. 422 of 1948 
in the Court of the Munsif. West Allahabad, out 
of which this appeal has arisen, for his ejectment 
n*om “the western shop and the room appertain¬ 
ing thereto in house No. 46 situate in Thatheri 
Lazar, Allahabad," and impleaded his son Shau- 
kat as defendant 2, so that there may be no com¬ 
plication after she had obtained the decree. The 
plaintiff also claimed damages for use and occu¬ 
pation at the rate of Rs. 25/- per month from 
J7-11-194G, the date when she claimed to have got 
back possession of the property. 

(2) The defendants in their written statements 
raised various pleas which gave rise to ten issues 
which were framed by the learned Miinsiff. The 
first issue was 

"Whether the tenancy of defendant 1 has ter¬ 
minated as alleged?” 

The importance of this issue, according to learn¬ 
ed counsel, lies in the fact that, if defendant 1 
became a trespasser on the redemption of the 
mortgage by the plaintiff, the Rent Control and I 
Eviction Act will not apply to him. That if, on I 
the other hand, his position was not that of a I 
trespo^er but of a tenant on the date of the re- I 
demption of the mortgage, he was entitled to the I 
benefit of the Rent Control and Eviction Act I 
(V. P. Act 3 of 1947). I 

(3> The learned Munsif held that the defendant | 
was a tenant and that he did not become a tres- I 
passer on the date of the redemption of the mort- I 
gage and, on that finding, he dismissed the suit I 
without recording any finding on the other is- I 
sues raised in the case. I 

(4) The lower appellate court agreed with the j 

learned Munsif on the decision of the first is- I 
sue but remanded the case under O. 41, R. 33 I 
Civil P. C.. for decision of the other issues raised. I 
It IS against that order that this appeal has been I 
filed under O. 43, Civil P. C. \ 

(5) The short- point in the case is whether the ^ 
mortgagee in possession had a right to let out I 
the shop and the room appertaining thereto on I 
a monthly tenancy and whether on the redemp- I 
tion of the mortgage the tenant ceased to have I 
any tenancy rights and from the date of the re¬ 
demption became a trespasser. 

(6) Under S. 76. T. P. Act, (4 of 1882) 

^en, (mring the continuance of the mortgage, 
the mortgagee takes possession of the mortgag¬ 
ed property (a) he must manage the property 
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as a person of ordinary prudence would manage 
it if it were his own." 

If the property mortgaged is a shop which is let 
out to tenants, the mortgagee is not bound either 
to keep the shop vacant or to occupy it himself. 
He is authorised under the provisions quoted 
above to let it out to a tenant and in the case of 
a house or a shop a month to month tenancy, 
in the absence of a contract to the contrary, would 
be the usual tenure under S. 106, T. P. Act. If the 
mortgagee lets out the premises on a month to month 
tenancy it cannot be said therefore that he was 
doing anything beyond the powers conferred on 
him by S. 76(a) quoted above. 

(7) Reliance is placed on S. 111(C), T. P. Act, 
which provides that 

“A lease of immoveable property determines — (ci 
where the interest of the lessor in Xhe property 
terminates on, or his power to dispose of the 
same extends only to, the happenings of any 
event — by the happening of such event; 

and it is urged that as the mortgagee’s right to 
Crant the lease extended only up to the period 
when the mortgage was in existence the tenant 
became a trespasser on the date the mortgage 
was redeemed. 

(8) No doubt, on the redemption of the mort¬ 
gage, the mortgagor is not bound by the transfers 
made by the mortgagee or by contracts entered 
into by him unless his action can be supported on 
the ground that it was authorised by law or that 
he was empowered to act under some power or 
authority, express or implied, conferred on him by 
the mortgagor. The mortgagor in such a case 
may be entitled to claim back possession of the 
property free from any liability created by the 
mortgagee after the redemption of the mortgage, 
but this does not mean that, if in the exercise 
of his powers of due management as a person of 
ordinary prudence he has entered into an agree¬ 
ment of tenancy, on the mere redemption of the 
mortgage without the mortgagor exercising his 
■option of putting an end to the tenancy the 
tenancy automatically and ‘ipso facto’ lapses on 
the date of the redemption. 

(9) Learned counsel have cited some cases re¬ 
lating to agricultural land and have urged that, 
though in cases of agricultural land by reason 
Of the Tenancy Act those decisions may have 
been justified, the principle laid down in those 
-cases does not apply. A number of rulings has 
also been cited for the proposition that a mort¬ 
gagee has no right to create a title beyond the 
continuance of a mortgage and on the redemp¬ 
tion of the mortgage the title of the transferee 
from the mortgagee ceases. In view of the re¬ 
cent decision of the Supreme Court in — ‘Mahabir 
Gope V. Harbans Narain Singh’, AIR 1952 S. C. 
205 (J), it is no longer necessary for us to discuss the 
cases relied on by learned counsel. Dealing with the 
question of a mortgagee creating a lease for a 
definite period and the lessee claiming that ‘■.he 
mortgagor even after the redemption of the mort¬ 
gage was bound and could not claim back posses¬ 
sion of the property before the expiry of the 
period for which the mortgagee had granted the 
lease, their Lordships held that 

“A mortgagee cannot during the subsistence of 
the mortgage act in a manner detrimental to 
the mortgagor’s interests such as by giving fi 
lease which may enable the tenant to acquire 
I^rmanent or occupancy rights in the land, 
thereby defeating the mortgagor’s right to khas 
^ssession; it would be an act which would fall 
^thin the provisions of S. 76, sub-cl. (e).” 

1964 A11./3(&4 


Their Lordships, however, pointed out that 

“A permissible settlement by a mortgagee in pos¬ 
session with a tenant in the coui'se of prudent 
management and the springing up of rights in 
the tenant conferred or created by statute 
based on the nature of the land and possession 
for the requisite period is a different matter al¬ 
together. It is an exception to the general 
rule:’ 

(10) In the case before us, the mortgagee had 
created merely a tenancy from month to month 
m accordance with the provisions of Ss. 76 (a; 
and 106, T. P. Act. it could not be said that he 
had done anything contrary to law or usage in 
letting out the shop, wliich he could not occuny 
himself and that he had not acted as a “person 
of ordinary prudence”. On the redemption of the 
mortgage, the mortgagor no doubt has the right 
ordinarily to terminate the tenancy by giving 15 
days notice in accordance with the provisions of 
S. 106, T. P. Act. Tlie Control of Rent and Evic- 
tmn Act, 1947, it is urged, however, restricts the 
rights of a landlord to eject a tenant and a suit 
foi ejectment can, therefore, be filed only in ac¬ 
cordance with the provisions of S. 3 of the Act 
The decision of the lower Courts, that the defen- 
aant did not automatically become a trespasser 
on the date of the redemption of the mortgage is 
correct Whether in the circumstances the lower 
appiellate Court should have remanded the case 
to the trial Court for decision of the other issues 
and whether in the circumstances the provisions 
of the Control of Rent and Eviction Act apply are 
not points that have been argued before us All 
that we, therefore, need say is that, while dismiss- 
mg the appeal, we make it clear that the trial 
Court will only decide such issues as may call 
for decision after the finding that defendant 1 did 
not automatically become a trespasser on the date 
of redemption of the mortgage. 

(11) The appeal has no force and is dismissed 
with costs. 

B/V.S.B. Appeal dismissed. 
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(LUCKNOW BENCH) 

R. SINGH J. 

Jhallar; Accused Applicant v. State. 

Criminal Revn. No. 133 of 1952, D/-15-7-1953, 
against order of S. J., Rae Bareli, D/-16-6-1952. 

Penal Code (1860), Sp. 441 and 456 — House 
trespass. 

Where the accused entered the house of 
the complainant at night on the invitation 
of a married woman with intent to commit 
an offence under S. 497, it was held that he 
was guilty under S. 456, Penal Code: AIR 
1938 Lah 514 (FB), Rel. on. (Para 3) 

Anno: Penal Code, S. 441 N. 2; S, 456 N. 1. 

H. K. Ghose, for Applicant; Addl. GJovt. 
Advocate, for the State. 

CASE REFERRED TO : 

(A) ('38) AIR 1938 Lah 514: 39 Cri LJ 734 
(FB) 

ORDER : This is an application in revision 
by one Jhallar who was convicted under S. 456^ 
Penal Code and was sentenced to three months’ 
rigorous imprisonment and a fine of Rs. 50/- 
by a Magistrate and whose appeal against his 
conviction and sentence was dismissed by the 
Sessions Judge of Rae Bareli. 

(2) It appears that Jhallar had entered the 
house of one Ram Nath on the night between 
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17th and 18th January, 1952 when an alarm 
w&s ra sed & Jiiailar was apprehended. He was 

then taken to the police station and a report 
was lodged. The defence of Jhallar was that 
he had gone to the house on the invitation of 
one Srimati Jaggi with whom he had illegiti¬ 
mate intimacy and that Ram Nath, who seems 
to have been lying in wait, caught hold of him 
while he had come out of the liouse. The story 
that the applicant had presumably some inti¬ 
macy with Srimati Jaggi has been accepted by 
the lower Courts but the applicant was con¬ 
victed on the ground that he had entered the 
house of Ram Nath with a view to commit an 
offence. 

(3) It has been argued on behalf of the ap¬ 
plicant that the applicant could not be said to 
have entered the house of Ram Nath with the 
intent of causing annoyance to him inasmuch 
as he had gone to the house either on the in¬ 
vitation of Srimati Jaggi or only to meet her 
of his own accord. In either case it could not 
be the intention of the applicant to annoy the 
owner or the possessor of the house. Section 441 
which defines a criminal trespass indicates that 
a person is said to commit criminal trespass if 
he enters into or upon property in the posses¬ 
sion of another with the intent (1) to commit 
an offence, or (2) to intimidate, insult or an¬ 
noy any person in possession of such property. 
Evidently the applicant had not entered the 
house of Ram Nath with any deliberate inten¬ 
tion of annoying anybody. Srimati Jaggi was, 

however, a married woman and it is in evidence 
that she had her husband living. Consequently 
intercourse with such a lady would evidently 
be an offence under S. 497, Penal Code and on 
the own showing of the applicant he 
ihad entered the house of Ram Nath. It has 
been held in a Full Bench ruling of the Lahore 
High Court reported in — ‘Mohammad Yar v. 
Emperor’, AIR 1038 Lah 514 (A) that in the 
circumstance mentioned above a person who 
entered the house would be held to be guilty 
I of criminal trespass. I agree with the view ex- 
. pressed above. The applicant was. therefore, 
rightly found guilty under S. 456, Penal Code 
by the Courts below. 

(4) The application for revision re dismiss¬ 
ed. 

B/K.S.B. Revi'sion dismissed. 
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(LUCKNOW BENCH) 

KAUL J. 

Inayat Ali and another, Creditor-Applicants v. 
Natthu Khan, Debtor-Opposite Party. 

Appln. No. 133 of 1951, D/- 24-9-1952, to 
revise order of S. D. O., Shahabad of Hardoi, 
D/- 10-5-1951. 

Civil P. C. (1908), O. 23, R. 1 (2) (b), S. 115 
— ‘Other sufficient grounds’ must be analogous 
to preceding grounds — Character of defects not 
determined — Order is without jurisdiction. AIR 
1951 All 845 (FB), Rel. on. (Para 3) 

Anno: Civil P. C., O. 23, R. 1 N. 26 Pt. 10; 
S. 115 N. 10. 

K. N. Tandon, for Applicants; R. N. Shukla, 
for Opposite Party. 

CASE REFERRED TO: 

(A) (»5i) AIR 1951 All 845: 1951 All U 607 
(FB) 

ORDER; This is an application for revision of 
an order passed under Order 23, Rule 1. Civil P. C. 


by the Sub-Divisional Officer, Shahabad (Hardot 
district) in a case under Section 12, Agriculturists’ 
Relief Act. The material facts are as follows; 

(2) On 29-11-1950, an application was made by 
one Natthu Khan for redemption of a mortgage 
alleged to have been executed by his father Yusuf 
Khan in 1920 in favour of the opposite parties, 
Inayat Ali and Basharat Ali. A number of de¬ 
fences were taken to the claim for redemption. One 
of these was a total denial of the alleged mortgage. 
Natthu Khan contended in reply to this defence- 
that the mortgagees had instituted a suit in the 
Court of the Munsif Shahabad for possession of 
the mortgaged property on the basis of that deed 
of mortgage and obtained a decree in that suit in 
1931. He applied for summoning the record of the 
case on which that decree was passed. His contention 
was that the original mortgage deed could be found 
in that record. It appears, however, that he was re¬ 
miss in summoning of his evidence. Accordingly, on 
27-4-1951, Natthu Khan made an application for 
permission to summon and adduce some further 
evidence in support of his averment. This appli¬ 
cation was not disposed of till 10-5-1951, when evi¬ 
dence that was ready and available was recorded. 
The application for permission to summon and 
adduce further evidence was dismissed on that 
date and the case was clo.sed. Thereupon Natthu 
Khan put in an application under Order 23 Rul ■ 
1, Civil P. C. praying for permission to withdraw 
the suit withliberty to bring a fresh suit. It was va¬ 
guely mentioned in his application that there were 
certain formal defects (‘naqais canuni’) on account 
of which the suit was bound to fail. The learned 
Sub-Divisional Officer without considering what 
these defects were, or if they were of a character 
on the basis of which permission to withdraw the 
suit with liberty to bring a fresh suit could be given 
under Order 23 Rule 1, Civil P. C., allowed the ap¬ 
plication and granted permission to withdraw the 
suit with liberty to bring a fresh suit. Dissatis¬ 
fied with this order, the mortgagees have come up 
in revision. 

(3) It was held in — ‘Abdul Ghafoor v. Abdul 
Raham’, A. I. R. 1931 All 845 fFB) (A), following! 
a number of cases of the Oudh Chief Court, thavj 
the words “other sufficient grounds” in Order 231 
Rule 1 (2) (b). Civil P. C. cover grounds analogousi 
to those mentioned in Rule 1 (2) (a). It was uu- 
ther held that if the Court purports to exercise 
discretion under clause (b) but the grounds are no; 
analogous to the defects referred to in clause (at, 
the discretion, even though judicial, can be inter¬ 
fered with under Section 115, Civil P. C. It has 
been held in a number of cases that if a cour: 
disposes of an application under Order 23 Rule 1 
Civil P. C. without applying its mind to the de¬ 
termination of the question whether the defects 
referred to as the basis for the prayer to withdraw 
the suit are of the character mentioned in Order 
23 Rule 1, Civil P. C., its order is without jurisdic¬ 
tion. In the present case the learned Sub-Divi¬ 
sional Officer did not apply his mind to this aspect 
of the matter. No specific reference was made 
in the application of 10-5-1951, to any defect on 
account of v/hich the suit was bound to fail, nor do 
we find any reference to such defects in the order 
passed by the learned Sub-Divisional Officer. In 
these circumstances, the order granting permission 
to withdraw the suit with liberty to bring a fresh 
suit is set aside. 

(4) I am of opinion, however, that in the circum¬ 
stances of the case permission should be granted 
to Natthu Khan to substantiate the averment* 
made by him in his application of 27-4-1951. R 
is true that the order dismissing that application 
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has not been challenged by an application for re- 
\asion. All the same, as 1 am interfering with the 
order passed upon the application for permission 
to withdraw the suit with liberty to bring a fresh 
suit, which was passed very shortly after the order 
for dismissal of the application of 27-4-1951, it will 
not be proper to allow the order disposing of the 
application of 27-4-1951, to stand. I do so because 
I am of opinion that the two applications appear 
to have been disposed of practically simultaneously 
and the learned Sub-Divisional Officer was influenc¬ 
ed in passing each of these orders by what he in¬ 
tended to do with regard to the other application. 

I am satisfied that the order dismissing the appli¬ 
cation of 27-4-1951, was passed by the learned 
Sub-Divisional Officer not wholly uninfluenced by 
the view which he entertained of the authority 
conferred upon him by Order 23 Rule 1. Civil P.C. 

I am of opinion that in the view of the learned 
Sub-Divisional Officer it was not a matter of any 
consequence what the defects were upon which 
permission to withdraw the suit wuth liberty to 
bring a fresh suit was asked for. Had he taken 
the correct view of the provisions of Order 23 R. 
1, Civil P. C., in all probability, he would not have 
dismissed the application of 27-4-1951. 

(5) For the reasons given above I allow this ai> 
plication, set aside the order granting pennission 
to withdraw the suit with liberty to bring a fresh 
suit and direct that the case go back to the Sub- 
Divisional Officer, Shahabad, with the direction 
that he should dispose of it in accordance with 
the law. The applicant Natthu Khan will be 
given an opportunity to summon and adduce evi¬ 
dence in support of the averments made by him 
in his application of 27-4-1951, and such other evi¬ 
dence, if any, which the Sub-Divisional Officer may 
consider proper. Of comse, if any evidence is 
adduced by Natthu Khan, the present petitioner 
shall bo allow’ed an opportunity to rebut the same. 
The applicant shall get his costs from the opposite 
party. The order dated 13-12-1951, is vacated. 

(6) The result of the order pas.'^ed by me today 
is that when the present case goes back to the 
lower Court there will be pending in the Court of 
the Sub-Divisional Officer two applications by 
Natthu Khan made under Section 12 of the Agri¬ 
culturists’ Relief Act for redemption of the same 
mortgage. It will be open to Natthu Khan not lo 
proceed with the second of these applications if he 
is so advised. 

C/D. R. R. Order accordingly. 


A.I.R. 1954 ALL. 19 (Vol. 41, C. N. 16) 

(LUCKNOW BENCH) 

KAUL J. 

Brij Lai, Judgment-debtor-Applicant v. 
Mahadeo, Decree-holder-Opposite Party, 

Appln. No. 2 of 1948. D/- 9-10-1952, to re¬ 
vise order of Munsif, North of Lucknow, D/- 
16-10-1947. 

^(a) Civil P. C. (1908), S. 47 — Appeal — 
Decree in suit under S. 9, Specific Relief Act 
— Execution — Order in — Appeal is incompe¬ 
tent — (Specific Relief Act (1877), S. 9). 

(Pai-a TO) 

Anno: C. P. C., S 47 N. 84 Pt. 7; Specific Re¬ 
lief Act, S. 9 N. 16. 

(b) Limitation Act (1908), Art. 182 — Re¬ 
vival of application — A obtaining decree for 
possession against B — Execution appli^'ation 
med — B obtaining declaratory decree against 
W — Execution application consigned to re¬ 
cords — No reference in B’s decree directly 
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affecting A's decree — A’s decree does not be¬ 
come inoperative — Subsequent application 
filed more than 3 years after previous appli¬ 
cation is barred — AIR 1947 All 256, Distin¬ 
guished. (Paras 12 and 13) 

Anno: Limitation Act, Art. 182 N. 143. 

Jamuna Prasad Srivastava, for Applicant; S. 
B. Bajpaij for Opposite Party. 

CASES REFERRED TO : 

(A) (’44) AIR 1944 All 88: ILR (1944) All 197 

(B) (’47) AIR 1947 All 256: 1947 All WR (HC) 
214 

(C) (’47) AIR 1947 Nag 53: ILR (1946) Nag 
640 

(D) (’32) AIR 1932 Lah 416: 13 Lah 798 

(E) (’18) AIR 1918 Cal 925: 45 Cal 519 
ORDER: As these cases relate to the same order. 

it will be convenient to dispose of them together 
and by one common judgment. 

(2) IMr. S. B. Bajpai who appeared for the res¬ 
pondent in the appeal and the opposite-party in 
the revision application stated that he had no in¬ 
structions. Accordingly the two cases have been 
heard ex parte. 

(3) It is desirable that the facts which have 
given rise to this appeal and the revision applica¬ 
tion should be stated at some length. 

(4) On 3-10-1936, Gur Prasad sold a house in 
Mohalla Dugawan in the city of Lucknow to Brij 
Lai. Brij Lai could not obtain possession. Ac¬ 
cordingly Brij Lai brought a suit for possession. 
His claim was decreed and possession was actually 
delivered to him in the year 1937. Objections 
were preferred against delivery of possession of the 
house lo Brij Lai by one Mahadeo who claimed 
to be a sharer in the house purchased by Brij Lai 
from Gur Prasad. His objections were allowed 
and possession was given back to Mahadeo in 1938. 
In 1939 Brij Lai again managed to get into posses¬ 
sion. Thereupon Mahadeo instituted a suit under 
Section 9, Specific Relief Act. His claim was 
decreed on 15-5-1940. 

(5) He applied for execution of his decree on 
31-5-1940. Before this application for execution 
could be given effect to, Brij Lai Instituted a suit 
for a declaration that he was the owner of the 
house and succeeded in obtaining a temporary in¬ 
junction directing the stay of execution proceed¬ 
ings. The order staying the execution proceedings 
was communicated to the Munsif in whose Court 
the execution of decree application was pending 
on 21-8-1940. 

(6) The claim brought by Brij Lai which was for 
a declaration that he was the owner of the house 
and in the alternative for possession was decreed 
as follows: 

“The plaintiff’s suit for declaration be decreed 
against all the defendants. The plaintiff is de¬ 
clared to be the exclusive owner of the house in 
dispute and defendant 1 has no title or interest 
in it. Costs payable by defendant 1 alone.... 


With the determination of the suit brought by 
Brij Lai, the stay order obtained by him was vacat¬ 
ed. By a ‘rubkar’ dated 12-9-1941. which was com¬ 
municated to the Munsif North Lucknow on 16-9 
1941, the latter was informed that the stay order 
dated 14-8-1940 had been withdrawn. 

(7) Tlie execution application of Mshadeo which 
was pending in the Court of Munsif North, Luck¬ 
now, was however dismissed at the request of 
Mahadeo’s counsel. Mahadeo filed an appeal 
against the decree passed in favour of Brij Lai in 
his declaratory suit. He was unsuccessful in the 
Court of first appeal. He pursued the matter fur- 
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ther and filed a second appeal in the Avadh Chief 
Court. In this second appeal, which was successful, 
it was held that though Mahadeo was not a 
brother of Gur Prasad and as such had no right, 
title or interest in the house sold by Gur Prasad 
to Brij Lal. yet inasmuch as Brij Lal did not insti¬ 
tute a declaratory suit as contemplated by Order 
21, Rule 103. C. P. C., within one year of the ob¬ 
jections preferred by Mahadeo under Order 21, 
Rule 100. C. P. Cm the order allowing his objec¬ 
tions had become final. 


The additional Civil Judge communicated the 
result of the second appeal to the Munsif North, 
Lucknow, on 30-1-1947. It was further suggested 
by the Additional Civil Judge that in view of dis¬ 
missal of Brij Lai's suit, possession might be de¬ 
livered to Mahadeo. The learned Munsif North 
called for an office rei:>ort and when he found that 
the application for execution of decree filed by 
Mahadeo had been dismissed at the request of his 
own counsel on 16-9-1941 and no application for 
execution of decree was pending in his court, he 
did not take any steps to deliver possession of the 
house to Mahadeo. 


(8) On 31-1-1947. an application for delivery of 
possession of the house was made by Mahadeo un¬ 
der Section 151. C. P. C. This request appears 
to have been refused. On 11-2-1947 Mahadeo who 
was a minor put in another application through 
his next friend that the possession of the house 
be delivered to him. He pressed that the appli¬ 
cation be treated as an application for revival of 
the original application for execution of 31-5-1940 
or that it might be treated as a fresh application 
and the decree executed by excluding in comput¬ 
ing the period of limitation the time spent in con¬ 
testing the declaratory suit under Section 15, 
Limitation Act. On 20-3-1947 Mahadeo personally 
made an application stating that he had come of 
age and be permitted to act without the interven¬ 
tion of next friend or guardian. On 26-7-1947, he 
put in a fresh application for execution. The 
application made on 11-2-1947 by Mahadeo through 
his next friend was consigned to records on 30-8- 

1947. 


(9) Brij Lal filed objections under Section 47, 
C. P. C, against the application made by Mahadeo 
for execution of decree on 26-7-1947. Tlie learned 
Munsif before whom the application came up for 
consideration held that it could not be treated ?s 
an application for revival of the original applica¬ 
tion for execution dated 31-5-1940. He was further 
of opinion that Section 15. Limitation Act, did not 
in terms apply to the case before him. He was. 
however, of opinion that "the decree-holder could 
invoke to his aid the general principles of suspen¬ 
sion of limitation”. Relying on the decision in 
— 'Chanda Devi v. Nathu Singh’, AIR 1944 All 33 
^A), he took the view that the law of limitation 
would apply only if an operative decree were in 
existence and where such a decree did not exist, 
the Limitation Act could have no application. 


He was further of opinion that if by an order 
of a competent Court a decree passed in favour 
of a party has been rendered nugatory the period 
during which that order was in force must be ex¬ 
cluded, otherwise the period of three years’ limi¬ 
tation allowed to a decree-holder for making an ap¬ 
plication for execution of his decree would be re¬ 
duced to less than three years: fur- 

support for the view taken by him in — ‘Mur- 
hohar v. Ram Saran Das’. AIR 1947 AMcii56 (S') 

Ha^ng taken that view of tl»^w jie allpwedr-S 
Ito^deo’s appUcation for exeeffim* o/%ie / «„ 

TOtained by him in the suit a 9 saecme 

RaUef Act. on 15-9-1940. UsSt h 


(10) Dissatisfied with this order Brij Lal pre¬ 
ferred an appeal which came up for consideration 
before the Civil and Sessions Judge, Lucknow. The 
learned Judge was of opinion that in view of the 
prohibition contained in S. 9, Specific Relief Act, 
that no appeal shall lie from an order or decree 
passed in a suit instituted under that section 
the appeal preferred before him was incompetent. 
The appeal was accordingly dismissed. Brij Lal has 
thereupon preferred a second appeal (Ex. D. A. 
No, 8 of 48) against the order of the learned Civil 
and Sessions Judge and also a revision under S. 
115, C. P. C. (Sec. 115 Appln. No. 2 of 1948) against 
the order of the Munsif. I am clear that the view 
taken by the learned Civil and Sessions Judge as 
to the competency of the appeal filed before him 
is correct. 

This view was taken in — 'Zakar Ali v. Israr 
Hussain’. AIR 1947 Nag 53 (C), — ‘Tota Ram v 
Shibban Lal’, AIR 1932 Lah 416 CD), and — *Kanai 
Lal Ghose v. Jatindra Nath Chandra’, AIR 1918 Cal 
925 (E). Apart from the above authorities, the 
language of the section appears to be clear and the 
matter does not admit of any doubt. This second 
appeal like the first appeal disposed of by the learn¬ 
ed Civil and Sessions Judge must be held to be 
incompetent, it is dismissed accordingly. 

(11) The question raised, however, can be con¬ 
sidered in the revision application. It will be seen 
from what has been stated above that the learned 
Munsif was of opinion that the application for 
execution of decree made on 26-7-1947 by Maha¬ 
deo could not be treated as an application for re¬ 
vival of the original application for execution of 
decree made on 31-5-1940. He further took the view 
that the period of limitation could not be excluded 
under S. 15, Limitation Act, as that section did not 
in terms apply to the facts of the case before him. 
He. however, allowed the execution to proceed on 

called "general principles of suspension 
of limitation". He observed : 

Their Lordships of the Allahabad High Court in 
another case reported in — 'AIR 1947 All 256 (B). 
after discussing a number of rulings have held 
that law courts do recognise "general principles 
of suspension of limitation or right of action" 
in cases where a party is prevented under certain 
circumstances from taking action in pursuance of 
his rights. 

In the present case, when Brij Lal, J. Dr. ob¬ 
tained a declaratory decree on 20-11-1940 to the 
effect that he was owner of the house in question, 
the decree of Mahadeo, D. Hr. dated 15-5-1940 
for possession of the same house, became in¬ 
capable of execution as the two contradictory 
decrees could not be executed simultaneously. 
Brij Lai’s decree of 20-11-1940 no doubt does not 
expressly declare Mahadeo’s decree of 15-5-1940 
null and void, but it had the effect that Mahadeo 
D. ^ Hr. could not execute his decree for when 
Brij Lal was declared to be the owner#of the 
house in question Mahadeo could not be put in 
possession of the same house in pursuance of his 
decree obtained under S. 9. Specific Relief Act. 

Further, when Brij Lai’s decree was confirmed 

23-7-1941. it became quite apparent 
to Mahadeo, present D. Hr., that he 
could not execute his decree. In the 
circumstances the explanation of D. Hr.’s 




^ at he prayed for consignment 
cution application to records on 16-9- 
e thought that he could not execute 
^ee, is quite reasonable. Had the D. 
•ontinued with his execution application 

again for execution after the 
Brij Lai’s declaratory decree, it woiUd 
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have been rejected forthwith on the ground that 
the D. Hr. had no executable decree in his favour 
In my opinion it would be very unreasonable 
to hold that the D. Hi-’s present execution appli¬ 
cation is time barred, because his decree was 
rendered incapable of execution by the subse¬ 
quent decree of competent court (i.e., decree in 
favour of Brij Lai, J. Dr.). It was only when 
Mahadeo present D. Hr., succeeded in his second 
appeal in Hon’ble Chief Court of Avadh and 
Brij Lai’s declaratory suit was dismissed and de¬ 
cree in his favom' set aside on 20-11-1946 that 
Mahadeo’s decree dated 15-5-1940 again became 
capable of execution”. 

(12) I have considered the matter carefully and 
am of opinion that the view taken by the learned 
Munsif is erroneous. In the case before him Maha- 
ieo had obtained a decree for possession in a suit 
under S. 9, Specific Relief Act, on 15-5-1940. He 
applied for execution of that decree on 31-5-1940. 
His judgment-debtor, that is, Brij Lai instituted a 
suit for a declaration that he was the owner of 
the house and that defendant 1 (Mahadeo) had no 
right of interest in the same on 16-7-1940. He ob¬ 
tained an order for stay of execution proceedings 
initiated by Mahadeo’s application of 31-5-1940 on 
14-8-1940. The stay order was communicated to the 
Munsif before whom the execution proceedings 
were pending on 21-8-1940. This order was vacated 


(13) In this view of the matter the cases on 
which the learned Munsif relied did not apply to 
the facts of the present case. The result, there¬ 
fore, is that the revision application is allowed. 
The order of the Munsif, North Lucknow, dismiss¬ 
ing the objections filed by Brij Lai is set aside. 
Mahadeo’s application for execution of his decree 
having been filed more than 3 years after the 
last application for execution was consigned to 
records must be held to be barred by law of 
limitation. The application for execution of de¬ 
cree made by Mahadeo on 26-7-1947 shall stand 
dismissed as time barred. The applicant shall 
get his costs of this revision application and such 
costs as may have been incurred by him in the 
objections preferred in the court of Munsif, North 
Lucknow, under S. 47, C. P. C., from Mahadeo. 

B/V.R.B. Order accordingly. 


A.I.R. 1954 ALL. 21 (Vol. 41, C. N. 17) 

(LUCKNOW BENCH) 

R. SINGH J. 

Sm. ^ Sheopiari, Applicant v. Devi Prasad, 
Opposite Party, 

Criminal Ref. No. 13 of 1953, D/-23-7-1953, 
reference made by S. J., Lucknow, D/-27-1-1953. 


automatically when Brij Lai’s declaratory suit was 
decreed. I have given above the relevant portion 
of this decree. It was 

“that the plaintiff’s suit for declaration be 
decreed against all the defendants. The plain¬ 
tiff is declared to be the exclusive owner of 
the house in dispute and defendant 1 has no 
title or interest in it. Costs payable by defen¬ 
dant 1 alone.” 

It will be seen that the property for possession con¬ 
tained in Brij Lai’s plaint was refused nor is there 
any reference in the relevant portion of the de¬ 
cree passed in favour of Brij Lai which directly 
affected Mahadeo’s decree for possession obtain¬ 
ed in the suit under S. 9, Specific Relief Act. It 
cannot, therefore, be said that the result of the 
decree'passed in the suit brought by Brij Lai was 
to render the decree passed in the suit under S. 
9, Specific Relief Act ineffective or inoperative. 
It is true that a declaration had been given in 
favour of Brij Lai that he was the owner of the 
house and that defendant 1 had no interest or 
title in it. This did not, however, affect his right 
to obtain possession of the house under the decree 
pa&sed in his favour in his suit under S. 9, Spe¬ 
cific Relief Act. It is, therefore, incorrect to say 
that 

"the decree of Mahadeo decree-holder dated 15- 
5-1940 for possession of the house became in¬ 
capable of execution as two contradictory de¬ 
crees could not be executed simultaneously”. 

^ere is no warrant for holding as the leamed 
Munsif did that the decree given in Brij Lai’s 
lavour “had t,he effect that Mahadeo decree-holder 
could not execute his decree”. All that was de¬ 
cided by that decree was that Brij Lai was the 
of the house. It was further decided that 
Mahadeo did not have any title or interest in that 
* decision was, however, given with ;’e- 

TO bis right to possession of the house which 
was the subject-matter of the suit brought under 
o- 9, Specific Relief Act. I am clear that the de.- 

by Mahadeo under S. 9, Specific 
M fu become inoperative as a result 

hLi ® ^^ccree passed in favour of Brij LJl'in his 

declaratory suit. , 


unminai r. v. (1«98), S. 488 — Living sepa¬ 
rately by mutual consent. 

The mere institution of a suit for resti¬ 
tution of conjugal rights should not be 
enough to throw out the application of the 
wife. The Magistrate ought to record a 
finding on evidence if the wife had been 
living apart by mutual consent and the 
remedy under S. 488 was barred to her 
under S. 488 (4). (Para 5) 

Anno: Criminal P. C., S. 488 N. 23. 

Dwarka Nath Jha, for Applicant; M. L. Tri- 
vedi, for Opposite Party. 

ORDER: This is a reference by the Sessions 
Judge of Lucknow recommending that the order 
of Sri V. N. Vidyant, Magistrate first class, re- 
tusing to entertain an application under S. 488. 
Cr. P. C. on behalf of Shrimati Sheopiari be 
set aside and the proceedings be transferred to 
some other competent Court. 

(2) It appears that Shrimati Sheopiari made 
an application against Devi Prasad for main¬ 
tenance under S. 488, Cr. P. C. before the 
Additional City Magistrate, Lucknow. In the 
mean time one Rameshwar Dayal had sued 
Shrimati Sheopiari for restitution of conjugal 
rights in the Civil Court. An ex parte decree 
was passed in his favour and the Additional 
City Magistrate dismissed her application for 
maintenance on the ground that there stood a 
decree for restitution of conjugal rights in favour 
of one Rameshwar Dayal against the lady and 
as such she could not maintain an application 
for an order of maintenance under S. 488. 
Cr. P. C. 

(3) The ex parte decree passed in favour of 
Rameshwar Dayal was subsequently set aside 
and after the decree had been set aside Shrimati 
Sheopiari made a second application for main¬ 
tenance-ubdet S. 488. Cr. P. C., which came up 
for heaong before Sri V. N. Vidyant, Magistrate, 
first daks. The Magistrate refused to entertain 
this application -for maintenance on the ground 

..that a. similar application made before the 
Additional City Magistrate had already been 
-■'dismissed. Srimati Sheopiari went in revision 
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to the Sessions Judge. The Sessions Judge is 
of opinion that the mere fact that a suit for 
restitution of conjugal rights had been instituted 
by one Rameshwar Dayal should be no ground 
for throwing out the application for maintenance 
made by Shrimati Sheopiari. 

(4) It is not disputed on behalf of the opposite 
party in this Court that Shrimati Sheopiari was 
originally the wedded wife of Devi Prasad. His 
case was that some three years ago Shrimati 
Sheopiari left the protection of her husband 
Devi Prasad and began to live with Rameshwar 
Dayal as his wife and she was, therefore, not 
entitled to claim maintenance from him. 

(5) The view taken by the learned Sessions 
Judge appears to me to be correct. The mere 
institution of a suit for restitution of conjugal 
rights should not be enough to throw out the 
application of Shrimati Sheopiari. The learned 
Magistrate ought to have recorded a finding on 
evidence if Shrimati Sheopiari had been living 
apart by mutual consent and the remedy under 
S. 488, Cr. P. C. was barred to her under S. 488 
(4), Cr. P. C. No Such inquiry was, however, 
made by the learned Magistrate and he took the 
short cut of throwing out the application. 

(6) The reference is. therefore, accepted and 
the order passed by Sri V. N. Vidyant is set 
aside. The proceedings will be reopened at the 
stage at which they were dismissed and shall be 
transferred to some other competent Magistrate 
for disposal according to law. 

B/D.H.Z. Reference accepted. 


A.I.R. 1954 ALL. ZZ (Vol. 41, C. N. 18) 

(LUCKNOW BENCH) 

RANDHIR SINGH J. 

Ganga Bux Singh and another, Applicants v. 
The State. 

Criminal Revn. No. 132 of 1952. D/- 13-7-53, 
against order of Addl. S. J., Sitapur, D/- 
25-4-1952. 

Criminal P. C. (1898), S. 253 (2) — Discharge 
of accused — Duty of Magistrate. 

A Magistrate is entitled to discharge an 
accused at any stage of an inquiry or trial 
if it appears to the Magistrate that the 
charge brought against the accused was 
groundless. The Magistrate, however, has 
to give reasons for the order of discharge. 
This provision, however, does not clothe 
the Magistrate with an arbitrary power of 
discharge. There must be grounds and 
material on the record to come to a definite 
conclusion that the charge was baseless. 

(Para 3) 

Opportunity should be given to the com¬ 
plainant to admit or rebut the facts alleged 
by the accused in his application for dis¬ 
charge. 

Held that the Magistrate acted with 
haste in passing the order of discharge 
without making proper inquiry or without 
waiting for the full facts of the case being 
brought on the record. (Para 3) 

Anno: Cr. P. C., S. 253 N. 2, 6, 7. 

S. S. Chaudhri, for Applicants. 

ORDER : This is an application in revision 
agaitxst the order of the Sessions Judge set¬ 
ting aside the order of discharge passed by 
a Magistrate. 


(2) It appears that one Thakurain Kailash 
Kuar widow of Thakur Narendra Bikramjit 
Singh, taiuqdar of Parsandi, died on 22-6-1949, 
leaving movable and immovable property. 
There was dispute in the mutation Court re¬ 
garding immovable property and about a year 
and a naif alter the death of the lady a com¬ 
plaint was filed by Ram Nath Bakhsh Singh, 
brother of Thakurain Kailash Kuar’s husband, 
against Ganga Bakhsh Singh and others, alleg¬ 
ing that the accused had misappropriated pro¬ 
perty belonging to the widow. Process was 
issued against the accused and the case came 
up for hearing on 15-10-1951. An application 
was made by Ganga Bakhsh Singh accused 
asking the Court that he should be discharged 
as there was no case against him. Another 
application was made by the Deputy Commis¬ 
sioner, acting as President of a trust created 
by Narendra Bikramjit Singh, to the Court in 
which it was mentioned that no property be¬ 
longing to Thakurain Kailash Kuar had been 
misappropriated by Ganga Bakhsh Singh or 
the other accused and that the complaint filed 
by Ram Npth Bakhsh Singh was false and 
baseless. The learned Magistrate then dis¬ 
charged Ganga Bakhsh Singh and the com¬ 
plainant went in revision to the Sessions Judge 
who set aside the order of discharge. Ganga 
Bakhsh Singh has now come up in revision 
to this Court. 

(3) A perusal of the order passed by the 

learned Sessions Judge shows that the Magis¬ 
trate discharged the accused after perusing 
the applications made by him and by the 
Deputy Commissioner as also some registered 
documents produced by the accused Ganga 
Bakhsh Singh. No opportunity, it appears, 
had been given to the complainant to have j 
his say about the matters mentioned in the 
applications or about the contents or the exe¬ 
cution of the deed relied upon by the accus- I 
ed Ganga Bakhsh Singh. I 

It has been argued on behalf of the appli- I 
cants in this court that the Magistrate was I 
perfectly within his rights to pass an order of 
discharge in respect of any of the accused at 
any stage of the trial and that it was not in- I 

cumbent upon him to record the entire I 

evidence to be produced by the com- I 

plainant before the order of discharge I 

could be passed. He relied on S. 253 
(2) Criminal P. C. There can be no doubt 
that a Magistrate is entitled to discharge an I 
accused at any stage of an inquiry or trial 
if it appears to the Magistrate that the charge 
brought against the accused was groundless. 
The Magistrate, however, has to give reasons I 
for the order of discharge. This provision, 
however, does not clothe the Magistrate with 
an arbitrary power of discharge. The magis¬ 
trate is entitled to take advantage of the pro- I 
visions of S. 253(2) if there are grounds and | 
material on the record to come to a definitel 
conclusion that the charge was baseless. T 

In the present case the trust deed executed I 
bv Narendra Bikramjit Singh would not be 
of much avail inasmuch as Narendra Bikram¬ 
jit Singh died in the year 1931 and was suc¬ 
ceeded by his widow Thakurain Kailash Kuar I 
who d’ed in 1949. The widow was entitled I 
to appropriate the profits of the estate during 
her life time and it is possible that she might 
have acquired some moveable property I 










out of the profits or the income of the 
property and this property would go to 
me heirs of Kailash Kuar and would 
not be governed by the trust deed 
which was only in respect of the property be¬ 
longing to Narendra Bikramjit Singh. It 
would have been diificult, therefore, for the 
Magistrate to come to the conclusion that the 
chai'ge was baseless without making an in¬ 
quiry as to whether the property in respect 
of which the charge of criminal misappropria¬ 
tion or breach of trust had been brought 
against the accused did or did not belong to 
Thakurain Kailash Kuar and was or was not 
misappropriated or taken away by the accused. 
The Magistrate, therefore, acted with undue 
haste in passing the order of discharge with¬ 
out making proper inquiry or without wait¬ 
ing for the full facts of the case being brought 
on the record. 

In view of these circumstances it is diificult 
to say that the order passed by the Sessions 
Judge setting aside the order of discharge 
was not a proper order. The application made 
by the Deputy Commissioner as President of 
the Trust Committee was to say the least, 
ill-advised. The matter wms before a Magis¬ 
trate, and if anybody, howsoever high or dis¬ 
interested he may be. brings to the notice of 
the Court that the matter pending before the 
Court was false it would be a most indiscreet 
act and may even amount to a contempt of 
Court. The learned Magistrate should not 
therefore have taken into consideration any 
Tacts with regard to the merits of the com¬ 
plaint mentioned in the application. The facts 
mentioned by the accused in his application 
could have been taken into consideration if 
substantiated or if admitted by the complain¬ 
ant. No opportunity was, however, given to 
the complainant to admit or rebut the facts 
mentioned in the application. Taking into con¬ 
sideration all these circumstances I do not 
see any good reason for setting aside the order. 
Dassed by the Sessions Judge._ The application 
in revision is. therefore, dismissed. 

It may, however, be noted that it would 
he open to the Magistrate to proceed undei 
S. 253 (2) if the Magistrate finds._ after all 
the material has come up before him, to lead 
to the conclusion that the charge against any 
of the accused was groundless. 

r/Rfin Revision dismissed. 
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AGARWALA J. 

Mahadeo Singh and others, Defendants- 
Appellants v. Jagdeo Singh and others, Plain- 
liff^-Respondents. 

Second Appeal No. 1627 of 1945. 
against decrees of Addl. Civil Judge, Gorakh¬ 
pur, D/- 6-7-1945. 

U. P. Zamindari Abolition and Land Reforms 
Act, 1950 (1 of 1951), Ss. 9 and 4 — Settlement 
^der S. 9 without notification under S. 4. 

Section 9 assumes that the estate in 
which wells, trees in abadi, and bujldings 
are situate has already vested in the State 
Government, for it is only after such vest¬ 
ing that it could be said that these things 
bave been settled by the State Government 


with the owners or occupiers thereof. 
Before the estate has become vested, it 
cannot be said that the State Government 
has any ‘locus standi’ to settle them with 
the owners or occupiers. It is true that it 
has not been expressly stated in the section 
that the settlement shall take effect after 
the vesting of the estates. But it is clear 
that this is the intention of the Legislature. 
The section cannot come into effect unless 
the notification mentioned in Section 4 has 
been made and the estates or other areas 
have vested in the State. (Para 4) 

Z. H. Lari and K. C, Saxena. for Appellants: 
K. L. Misra and N. D. Pant, for Respondents. 

JUDGMENT; This is a defendant’s appeal 
arising out of a suit for possession of a portion 
oi plot No. 335. The plaintifi'-respondenl’s case 
was that the portion in dispute had been given 
to him in exchange by the Revenue Court 
under S. 53, U. P. Tenancy Act, and that later 
on the defendant dishonestly had made con¬ 
structions over the same nnd dispossessed the 
plaintiff. The defence was that the order of the 
Revenue Court was without jurisdiction, as the 
land was not land as defined in the U. P. 
Tenancy Act and further that the constructions 
were more than twelve years old. The trial 
court decreed the suit in its entirety. There 
was an appeal and the case was remanded to 
the trial Court, which decreed the suit again 
with the exception of land covered by the 
‘ghari’ (cattle-shed) and the well. Both sides 
appealed to the lower Appellate Court. The 
lower Appellate Court dismissed both the 
appeals but made one amendment in the decree 
of the trial Court. It ordered that “the ‘ghari’ 
referred to in the decree (of the Munsif) will 
be taken to be the ‘ghari’ with the exception 
of the portion marked ‘EFGH’.” 

(2) In this second appeal by the defendant 
two points have, been urged before me. It has 
been*urged that the learned Judge was in error 
in excepting the portion marked “EFGH” from 
the site covered by the ‘ghari’. It is pointed 
out that the ‘ghari’ and the portion ‘EFGH’ are 
one and the same and that if you except ‘EFGH’ 
the whole ‘ghari’ is excepted. I have looked into 
the Commissioner’s map and his report and I 
find that EFGH is indeed the whole of the 
‘ghari’. The Commissioner had reported that 
the northern verandah of this ‘ghari’ EFGH 
was two or three years old and the rest of the 
‘ghari’ was over twelve years old. The lower 
Appellate Court intended to exempt from the 
area of the ‘ghari’ the portion covered by the 
northern verandah and not the entire area 
EFGH. 

(3) The other point urged before me is of 
some importance. It is urged that under S. 9 
of the Uttar Pradesh Zamindari Abolition and 
Land Reforms Act. 1950. (Act 1 of 1951), 
the land in dispute must remain with the 
defendant as it will be deemed to have been 
settled with him by the State Government. 
Section 9 runs as follows: 

“S. 9: Private wells, trees in abadi and 
buildings to be settled with the existing 
owners or occupiers thereof: All private 
wells in holdings, grove or ‘abadi’, trees in 
‘abadi’ and all buildings situate vWthin the 
limits of an estate,'belonging to or held by 
an intermediary or tenant or other person, 
whether residing in the village or not, shall 
continue to belong to or be held by such 
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intermediary, tenant or person, as the case 
may be, and the site of the wells or the 
buildings with the area appurtenant thereto 
shall be deemed to be settled with by the 
otate Government on such terms and condi¬ 
tions as may be prescribed.” 

. (4) It is pointed out that the land in dispute 
IS situate within the limits ol an estate, that 
It IS covered with buildings, that the defendant 
falls under the category of “other person” and 
that, therefore, the case is fully covered by this 
section. At first sight the argument is plausible 
but or closer consideration I find it without 
force. Section 9 appears in Chapter II which 
deals with the acquisition of the interests of 
intermediaries and its consequences. Section 4 
(1) lays down the conditions under which 

Pradesh shall vest in 

the State. It says; 

As soon as may be after the commencement 
of this Act, the Provincial Government may, 
by notification, declare that, as from a date 
to be specified all estates situate in Uttar 
Pradesh shall vest in the State, and, as from 

specified (there- 

shaP ’'ctanrW the Vesting) all such estates 
Shall stand transferred to and vest, exc'=>pt 

as hereinafter provided, in the State fre“ 
from all encumbrances.” 

Sub-section 2 of this section empowers the 

notification 

referred to in sub-section 1 in respect of only 
a portion of an estate or other area as may be 

f 'I therefore, that unless 

a notification has been issued by the State 

Government as provided in S. 4, no estate 

situate in Uttar Pradesh can vest in the State 

with the result that the present owners of the 

“intermedia- 

till such noti¬ 
fication IS issued. Section 6 refers to the 

consequences of the vesting of an estate in the 

of luo ^ 7 saves certain rights in respect 

of the vesting of the estate in the State We 
are not concerned with these rights and, there¬ 
fore. they need not be detailed. Section 8 
declares that contracts entered into after 
August 8, 1946 (the date on which the resolu- 

Wci abolition of zamindari in the 

legislature Seems to have been passed) shali 

become void from the date of vesting And 
then comes S 9 which deals with private wells 
trees ra abadi, buildings with building sites’ 
and lands appurtenant thereto. The effect of 
S. 9 IS to declare that all these things shall be 
deemed to be settled with the existing owLrl 
or occupiers thereof by the State GofeSnt 
on certain terms which have to be prescribed 
Now the section assumes that the ^estate iri 
which wells, trees in ‘abadi’, and buildings are 
situate has already vested in the State Govern- 
ment, for it is only after such vesting that it 
d be said that these things have been 
settled by the State Government with the 
owners or occupiers thereof. Before the estate 
has become vested it cannot be said that the 
Government has any ‘locus stanPi’ 
set le them with the owners or occupiers It 

S q^tL? ®’'P*'®ssly stated in 

i. settlemeni which is to be deemed 

D^ers^bv thr^Sf'^ *be owners and cccu- 

Government Shall take effect 

fw tbe estates. But it is clear 

The drStirfff of the Legislature. 

ting of this section is not what one 
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would desire, but the meaning of S. 9, to my 
mind, is perfectly clear. The section cannot 
come into effect unless the notification men¬ 
tioned in S. 4 has been made and the estates 
or other areas have vested in the State. It is 
agreed that no such notification has been 
issued by the State Government as yet. Section 

9, therefore, cannot apply to the plots or land, 
in dispute. 

(5) I, therefore, allow this appeal only to this 
extent that instead of the words and letterB^ 
“with the exception of the portion marked 
“EFGH” in the last sentence of the judgment 
of the lower court the following words shall be 
substituted: “with the exception of the northern 
verandah thereof.” In other respects the appeal 
is dismissed. As the appellant has substantially 
failed, he will pay the costs of this appeal to 
the respondent. Leave to appeal under the- 
Letters Patent is allowed. 

B/G.M.J. Appeal partly allojved. 
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(LUCKNOW BENCH) 

RANDHIR SINGH J. 

Parmatma and others, Appellants v State 
and another, Complainant-Respondents. 

Criminal Reference No. 11 of 1953, D/- 22-7- 
1953, reference made by S. J., Gonda, D/- 11-2- 
1953. 

(a) Criminal P. C. (1898), S. 145(1) — 
Omission to pass preliminary order — Effect. 

Where the Magistrate acting under S. 
145 omits to pass a preliminary order to 
the effect that he is satisfied that there is 
an apprehension of a breach of the peace, 
but if it appears from the record that there 
was material on which the Magistrate 
could be satisfied, the mere omission to 
pass an order under S. 145(1) in explicit 
words does not vitiate the subsequent pro¬ 
ceedings or take away the jurisdiction of 
the Magistrate: AIR 1933 All 264 (FBI- 
AIR 1951 All 826. Foil.; AIR 1947 Oudh 
159; AIR 1948 Oudh 184, Disting. 

(Paras 5, 6) 

Anno; Cr. P. C., S. 145 N. 15. 

(b) Criminal P. C. (1898), S. 145(3) — Omis- 
Sion to serve order. 

Non-service of notice of the proceeding 
started under S. 145 on two out of the four 
brothers, who are presumably joint and be¬ 
longing to the opposite party, though irre- 
^lar will not vitiate the proceeding as 
they have been effectively represented by 
the two brothers before the Magistrate 
and there does not appear any failure of 
justice on account of the irregularity. 

^ (Para 7) 

Anno: Cr. P. C., S. 145 N. 28. 

for Applicants Nos. 1 to 4; S. 

N. Srivastava, for Opposite Party 

CASES REFERRED TO : 

fBl rtll A In Jnll 230 Ind Gas 229 

fCi a™ Into ^3 Cri LJ 291 

^^B) 

^^52 Cri Lj'iso/^^^ 

Vo’S*® “ ^ reference by the Sessions 
Juage of Gonda recommending' that an order 
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passed under S. 145, Criminal P. c., by a Magis¬ 
trate, first class, Gonda, ordering delivery of pos¬ 
session to Debi Prasad and Mata Prasad who were 
applicants in a case under S. 145, Criminal P. C. 
be set aside. 

(2) It appears that an application under S. 145 
Criminal P, C., was made by Debi Prasad and 
Mata Prasad on 24-9-1952, on the allegations that 
the jondhri crop in three acres of plot No. 1238/5 
had been raised by them and that the opposite 
party were threatening to dispossess them and also 
that tliere was a likelihood of a breach of the 
peace. On receipt of this application the Sub- 
Divisional Magistrate, Tarabganj, made an order 
asking the station officer to make a report. 6-10- 
1952 was fixed for the receipt of this report of 
the station officer. Meanwhile on 29-9-1950, the 
Sub-Divisional Officer, Tarabganj, happened to go 
to Colonelganj police station and there seems to 
have been apprised of the facts of the case. He 
asked the station Officer to make a report and the 
report was made by the station officer on that 
date. He then passed an order as follows: 

"Attach the crop in dispute and call both par¬ 
ties to produce their evidence before me tomorrow 
at 3 p.m. and call the patwari.” 


sions of S. 145(1), Criminal P. C., vitiated the 
subsequent proceedings in the Court of the Magis¬ 
trate inasmuch as he had no jurisdiction to pro¬ 
ceed with the case in the absence of an order 
in terms enjoined by S. 145 (1). In support of 
this contention, two rulings have been ched on 
behalf of the applicants who went in revision be¬ 
fore the Sessions Judge — ‘Lakhpat v. Mt. Mah- 
rana’, AIR 1947 Oudh 159 (A) and — ‘Abdul. 

Aziz Khan v. Badri’, AIR 1948 Oudli 184 (B). 

(4) In these two cases, it was »held that it was 
obligatory on the Magistrate to pass a preliminary 
order under S. 145(1) expressing his satisfaction 
that there was an apprehension of a breach of 
the peace before he could acquire jurisdiction to 
proceed with the case. In both these cases, how- 
ever, it was mentioned that there was no mate¬ 
rial also before the Magistrate from which 'it 
could be inferred that the Magistrate was satis¬ 
fied that there was an apprehension of a breach 
of the peace. In the earlier case, — ‘Lakhpat v. 
Mt. Maharana’, (A), a report had been called for 
from the Sadar Qanungo and his report showed, 
that there was no apprehension of a breach of 
the peace and still the Magistrate ordered attach¬ 
ment to issue. Under these circumstances evid¬ 


The order was served on the complainant as 
also on Jwala Prasad of the second party. Jv.'ala 
Prasad and Parmatmadin, opposite parties Nos. 1 
and 2, turned up before the Sub-Divisional Magis¬ 
trate, They did not file any written statement. 
The Magistrate recorded the evidence produced 
by the complainants. No evidence was produced 
by the opposite party and final order was pass¬ 
ed by the Magistrate ordering delivery of posses¬ 
sion of the crop to the complainants. The oppo¬ 
site party being dissatisfied with the order pass¬ 
ed by the Magistrate went up in revision to the 
^ssions Judge who has made the recommenda¬ 
tion which is before me. 


ently there was no material before the Magistrate 
from which it could be infeired that he was satis¬ 
fied that there was a likelihood of a breach pf 
the peace. In the other case — ‘Abdul Aziz Khan 
v. Badri’ (B), also there was no material on the 
record to show that the Magistrate was satisfied 
of an apprehension of a breach of the peace, and 
it was obseved by Kidwai J.: 

"When the Court fails to pass such an order 
at any stage of the proceedings and there is 
not sufficient material on the record on the 
basis of which such an order could be passed, 
It cannot be held that the criminal Court had 
jurisdiction to take proceedings under section 


(3) The learned Sessions Judge has in his order 
of reference mentioned that the learned Magis¬ 
trate had no jurisdiction to proceed with the case 
inasmuch as he failed to make an order in ac¬ 
cordance with the provisions of S. 145, Criminal 
P- C. The provisions relating to a preliminary 
order made under S. 145 (1), Criminal P. C. are 
as follows: 

"Whenever a District Magistrate, Sub-Divisional 
Magistrate or Magistrate of the first class is 
satisfied from a police-report or other informa¬ 
tion that a dispute likely to cause a breach of 
the peace exists concerning any land or 
water or the boundaries thereof, within the local 
limits of his jurisdiction, he shall make an order 
writing, stating the grounds of his being so 
satisfied and requiring the parties concerned in 
such dispute to attend his court in person or 
hy pleader, within a time to be fixed by such 
Magistrate, and to put in written statements of 
their respective claims as respects the fact of 
actual possession of the subject of dispute." 

It is evident that a Magistrate should, if he is 
^tlsfied that there is an apprehension of a 
creach of the peace, express his satisfaction on 
point in writing and he should also make an 
wder asking the opposite party to file a vTitten 
Statement and produce evidence. In the present 
case the Magistrate on receipt of the report of the 
station officer did not make any order expressing 
ffiat he was satisfied that there was an appre- 
nsion of a breach of the peace but simply pass- 

for attachment of the property. It 
now contended that this procedure adopted by 
Wirt, *^ned Magistrate was not in accordance 
w law and the omission to observe the provi- 


145, Criminal Procedure Code.” 

(5i There is a case of our own High Court in. 
which the matter came up for consideration be¬ 
fore a Fall Bench — ‘Kapoor Chand v. Suraj 
Prasad’, AIR 1933 All 264 (C). In this reported 
case also the Magistrate omitted to pass a pre¬ 
liminary order to the effect that he was satis¬ 
fied that there was an apprehension of a breach 
of the peace, and it was held that if it appears 
from the record that there was material on 
which the Magistrate could be satisfied: the mere 
omission to pass an order in explicit words would 
not vitiate the subsequent proceedings or take 
away the jurisdiction of the Magistrate: it would 
be a mere irregularity curable under S. 537, Cri¬ 
minal P. C., if it has not occasioned any failure 
of justice. This Full Bench case was subsequent¬ 
ly relied upon and followed in another case of 
this Court in 1951 vide — ‘Narain Singh v. Mst. 
Suraj Kishore Devi’, AIR 1951 All 826 (D). I 
am bound to follow the Full Bench ruling of this 
Court with which, if I may say so with re^ct, 
I am also in full accord. 

(6) In the present case the Magistrate had gone 
to the police station and had asked for a report 
from the Station Officer. The Station Officer re¬ 
ported that the parties were 'sarkash wa giroband’ 
and that peace could be established only if the 
attachment of the property in dispute was made. 
On this report of the station officer, the Magis¬ 
trate made an order of attachment and also 
ordered that the parties may be informed and 
may be asked to be present on the following day. 
The Magistrate would not have passed this order 
if he had not in fact been satisfied that there 
was an apprehension of a breach of the peqce. , 


No doubt he should have passed an order in ex¬ 
plicit words that he wts satisfied that there was 
am apprehensoa of a breach of the peace but 
this omission on the part of the Magistrate would 
not nullify the subsequent proceedings taken by 
him in view of the opinion expressed in the Fuii 
Bench case referred to above. 

(7) Another point tsken up in revision and 
supported by the learned Sessions Judge is that 
two of ihe lour persons who represented the op- 
.posite party in the proceedings under S. 145, Cri- 
jjiinal F. C. had not been served. It appears that 
/U1 the four persons shown as opposite parties 
were sons of the same father and claimed posses- 
-?jion over the plot jointly. Service was made by 
the Sub-Inspector on Jwala Prasad, one of the 
members of the opposite party and two of them 
a.ctually turned up before the Magistrate on the 
-follow'ng day. No doubt all of them should have 
been served, but it appears that two of them had 
not actually been residing there but were resid¬ 
ing either at Badaun or Lucknow. They were 
a,)] brothers and were presumably joint. The 
Magistrate seems to have been satisfied that they 
had been effectively represented by the two bro¬ 
thers before him. Both of them who were pre¬ 
sent before the Sessions Judge had the same in¬ 
terest in the property as the other two brothers 
who were not present and it appears to me that 
there was no question of prejudice to them if 
the whole of the case was represented by the 
two brothers who were present. It would not, 
therefore, be necessary to disturb the order of 
the Magistrate only on this ground as it appears 
to me that there was no failure of justice on ac¬ 
count of this irregularity also. 

(3) Lastly it has been argued that the evidence 
on the record did not justify the conclusion that 
the applicants under S. 145 of the Code of Cri¬ 
minal Procedure were actually in possession of 
the crop in respect of which proceedings had 
been taken under S. 145. The learned Sessions 
Judge seems to have got confused in the names 
of some of the parties. Debt Prasad and Mata 
Prasad were the two applicants before the Magis¬ 
trate while Parmatmadin, Jwala Prasad, Debi 
Prasad and Bachau were the opposite party. The 
witnesses who were examined on behalf of the 
applicants stated that Debi Prasad and Mata 
Prasad were in possession. There was no Mata 
Prasad in the array of the opposite parties and 
the witnesses could not therefore have referred to 
any Mata Prasad of the opposite party in their 
statements made before the Magistrate. More¬ 
over, it is difficult to believe that the witnesses 
for the applicants should have tried to establish 
the possession of the opposite party. There is, 
therefore, no substance in the contention that 
the evidence produced by the applicants in the 
case before the Magistrate had not proved their 
possession. It would not be open to me to go into 
a question of fact on which the trial Court has 
come to a definite finding. There is thus no 
good ground for interference in the order passed 
toy the Magistrate and I am unable to entertain 
the reference made by the Sessions Judge. The 
reference is, therefore, rejected and the order 
passed by the Magistrate is maintained. 

B/V.S.B. Reference rejected. 
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MALIK C. J. AND V. BHARGAVA J. 

Kaji Ghulam Hussain, Applicant v. Commr. 
5^ Income-tax, United Provinces, Lucknow, 
^spondent. 

Misc. Case No. 92 of 1949, D/- 18-11-52. 


Income-tax Act (1922), Ss. 28 and 30 — 
Jurisdiction and powers of Appellate Assistant 
Commissioner. 

Where in the appeal under S. 30, filed 
against the order of the Income-tax Officer 
imposing a penalty under S. 28 (1) (c), the 
Appellate Assistant Commissioner took the 
view that the assessee had failed to fur¬ 
nish a return of his 'total income in the 
manner required by the notice under S. 22 
(2) and the penalty under S. 28 (1) (c) 
could not be imposed but while disposing 
of the appeal, by the ^ame order, the 
Appellate Assistant Commissioner issued a 
fresh notice to the assessee and imposed a 
penalty under S. 28 (1) (a) of the same 
amount: 

Held that the Appellate Assistant Com¬ 
missioner was entitled to pass the order 
under S. 28 (1) (a). AIR 1936 Lah 585, 
Distinguished. (Para 4) 

B. L. Gupta, for Applicant; S. C. Das, for 
Respondent. 

CASE REFERRED TO: 

(A) (’36) AIR 1936 Lah 585: 1936-4 ITR 217 

MALIK C. J.: The question referred to this 
Court under S. 66 (1), Income-tax Act is as 
follows: 

“Whether in the circumstances of the case, the 
Appellate Assistant Commissioner had juris¬ 
diction to issue a notice under S. 28 (3) and 
impose a penalty under S. 28 (1) (a), Income- 
tax Act?” 

(2) The assessee in reply to a notice under 
S. 22 (2), Income-tax Act had filed his return, 
but he had not mentioned the status in which 
the return was being filed, nor had he given 
the date on which he had filed his return. The 
form prescribed in the Indian Income-tax Act 
requires these facts to be also mentioned in 
the return that is to be filed by an assessee. 
The Income-tax Officer, however, overlooked 
the defects and proceeded to complete the 
assessment. In the course of the assessment 
proceedings he discovered certain deliberate 
omissions made in the account books and he, 
therefore, issued a notice to the assessee to 
show cause why penalty under S. 28 (1) be not 
imposed on him. The assessee furnished such 
explanations as he thought proper, but the In¬ 
come-tax Officer was satisfied that the assessee 
had deliberately furnished inaccurate particulars 
of his income and he imposed a penalty of Rs. 
3,000/- under S. 28 (1) (c), Indian Income-tax 
Act. Against the order passed by the Income- 
tax Officer an appeal was filed under S. 30. It 
was urged by the assessee that the Income-tax 
Officer could not impose a penalty under S. 28 
(1) (c) as his return, being defective in the two 
particulars mentioned above, was not a return 
furnished in accordance with the provisions of 
the Act. The Appellate Assistant Commissioner 
accepted this contention, but issued a notice to 
the assessee to show cause why a penalty 
should not be imposed under S. 28 (1) (a). 
Ultimately, on 14-4-1947, the Appellate Assis¬ 
tant Commissioner passed final orders in 
the appeal and he came to the conclusion that 
the question of imposing a penalty under S. 28 
(1) (c) did not arise as no valid return had 
been filed, and imnosed the same penalty of 
Rs. 3,000/- undej- S. 28 (1) (a) on the ground 
that the assessee had without reasonable cause 
failed to furnish the return of his total income 
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which he was required to furnish by notice 
under S. 22. There was a further appeal to the 
Appellate Tribunal, which, however, dismissed 
the appeal and, on an application made by tiie 
assessee, has sent to us the question mentioned 
above for our decision. 

(3) Learned counsel has urged that the Appel¬ 
late Asst. Commissioner was only seized of the 
appeal filed under S. 30 against the order passed 
under S. 28 (1) (c) and he could deal with the 
appeal in one ot the manners mentioned in 
S. 31; and he could not, therefore, issue a fresh 
notice under S. 28 and impose a fresh penalty 
under S. 28 (1) (a). Learned counsel has relied 
on the provisions of S. 31 (3) (f) of the 

Income-tax Act which provides that: 

“In disposing of an appeal the Appellate 
Assistant Commissioner may, in the case of 

an order” under S. 28. “confirm or 

cancel such order or vary it so as either to 
enhance or reduce the penalty.” 

In short, the argument is that the Appellate 
Assistant Commissioner could either confirm 
the order of the Income-tax Officer, or cancel 
the order, or vary it as regards the amount, but 
he could not, according to learned counsel, set 
aside the order imposing a penalty under S. 28 
(!) (c) and impose a fresh penalty under S. 28 
(1) (a), though it may be in like amount. 
Reliance is placed on a decision of the Lahore 
High Court in — ‘Banarsi Das v. Commr. of 
income-tax, Punjab & N. W. F. P.’, AIR 1936 
Lah 585 at p. 587 (A). In that case, there was 
an assessment made by the Income-tax Officer 
under S. 23 (4) against which order no appeal 
had then been provided. The assessee, how¬ 
ever, in spite of the fact that he had no right 
of appeal, had filed an appeal which was not 
admitted by the Appellate Assistant Commis¬ 
sioner. Though the Appellate Assistant Com¬ 
missioner did not admit that appeal and was 
of the opinion that he had no jurisdiction to 
entertain it, the assessment order being under 
S. 23 (4), he proceeded to impose a penalty 
under S. 28, and the Lahore High Court held, 
if we may say .so with respect rightly, that there 
being no proceedings in the eye of law before 
the Appellate Assistant Commissioner, the 
Appellate Assistant Commissioner could not 
exercise any of the powers mentioned in S. 28. 
In the case before us it cannot be doubted that 
an appeal did lie to the Appellate Assistant 
Commissioner against the order of the Income- 
tax Officer passed under S. 28 (1) (c). Section 
30 expressly provides for appeals ‘inter alia’ 
against the orders passed under S. 28, There 
was, therefore, a competent proceeding pending 
before the Appellate Assistant Commissioner. 
Section 28 (1), Indian Income-tax Act provides 
that if the Appellate Assistant Commissioner 
has before him any proceedings under the Act, 
then if he is satisfied that it is nece.ssar 3 ’’ to pass 
any orders under the various clauses men¬ 
tioned in that section, he has authority to do 
so. As we have already said, there can be no 
doubt, and it is not disputed by learned coun¬ 
sel. that there were valid proceedings pending 
before the Appellate Assistant Commissioner 
and thus he had jurisdiction to pass an order 
under Section 28 (11 (a) if he thought that 
such an order should be passed on the facts 
and circumstances of the case. 

(4) It is not necessary for us to consider 
the question whether the Appellate Assistant 
Commissioner was right in his view that the 


return, being defective in the two particulars 
mentioned above, was not a return at all, nor is 
it necessary to consider whether it was open 
to the assessee to plead that by reason of the 
fact that he had made a mistake in not furnish¬ 
ing the date and in not furnishing the status in 
which he wanted to be assessed he could claim 
that his return was invalid or that he must be 
deemed not to have filed it. On the view 
taken by the Appellate Assistant Commissioner, 
the assessee had failed to furnish a return of 
his total income in the manner required by the 
notice under sub-s. (2) of S. 22. The Appellate 
Assistant Commissioner was, therefore, entitled, 
while dealing with the appeal pending before 
him, to pass an order under S. 28 (1) (a) 

imposing a penalty. 

(5) Learned counsel has urged that, after the 
appeal had been disposed of, the Appellate 
Assistant Commissioner had no jurisdiction to 
start a fresh proceeding by issuing a fresh 
notice. This argument is, however, based on a 
misapprehension. We have seen the order of 
the Appellate Assistant Commissioner and we 

■find that by the same order dated 14-4-1947, 
he finally disposed of the appeal and, though 
he changed the clause under which penalty was 
imposed and instead of imposing the penalty 
under S. 28 (1) (c) he held that the penalty 
should have been imposed under S. 28 (1) (a), 
yet he did not vary the amount and dismissed 
the appeal. 

(6) Our answer to the question, therefore, is 
in the affirmative. 

(7) The Department is entitled to its costs 
which we assess at Rs. 300/-. 

B/H.G.P. Reference answered. 


A.I.K. 1954 ALL. 27 (Vol. 41, C N. 22) 

(LUCKNOW BENCH) 

R. SINGH .1. 

Madanhl Haweliwala and another. Appel¬ 
lants V. State. 

Criminal Ref. No. 10 of 19.53, D/-22-7-1953. 
reference made by Add). S. J.. Bahraich, D/- 
10-2-1953. 

Factories Act (1948), Ss. lOG, 92 — Cogni¬ 
zance after three months — (Factories Rules, 
1950 R. 130(b) ). 

Breach of R. 130(b) committed within 
jurisdiction of Sub-divisional Magistrate at 
M — Chief Inspector of Factories sending 
complaint to city Magistrate at B — Latter 
sending file to sub-divisional Magistrate at 
M and sub-divisional Magistrate taking 
cognizance of case after more than three 
months from the date of offence — Convic¬ 
tion passed by sub-divisional Magistrate 
held bad and set aside. (Para 2) 

B. N. Khanna, G. K. Khanna and Uma- 
shankar Srivastava, for Applicants; Addl. Govt. 
Advocate, for the State. 

ORDER: This is a reference by the Additional 
Srssions Judge of Bahraich recommending that 
the order of the Sub-Divisional Magistrate, 
Nanpara, convicting and sentencing Madan Lai 
Haweliwala & another to pay a fine of Rs. 50/- 
under S. 92 of the Factories Act of 1948 be 
set aside. 

(2) The facts of this case are simple. Sri 
Madan Lai Haweliwala is the proprietor and 
occupier of Janki Rice Mills Rupaidiha and 
Sariu Prasad is his son and manager of the 
mill. An insp^-'ctor of Factories inspected the 
mill on 10-7-1950 & found that a certain register 
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required to be maintained under the Factories 
Rules could not be produced. This involved a 
breach of rule 130(b) of the Factories Rules of 
1935, The Chief Inspector of factories sent a 
complaint bearing date 7-10-1950 against the 
owner and manager of the factory to the City 
Magistrate of Bahraich. This complaint seems to 
have reached the City Magistrate on 10-10-1950, 
and the City Magistrate passed an order for 
the first time on 12-10-1950. The file was sent 
on 8-12-1950, to the Sub-Divisional Magistrate, 
Nanpara, for disposal as the place where the 
offence is said to have been committed lav 
within the jurisdiction of the Sub-Divisional 
Magistrate, Nanpara, and not of the City Magis¬ 
trate, The case was ultimately tried, it appears, 
by the Sub-Divisional Magistrate, Nanpara, who 
convicted Madan Lai Haweliwala and the 
other accused as mentioned above. An applica¬ 
tion for revision was then filed by Madan Lai 
Haweliwala to the Sessions Judge who has 
made the recommendation which is before me. 

(3) It is not disputed that the place where the 
offence is said to have been committed lay with¬ 
in the jurisdiction of the Sub-Divisional Magis¬ 
trate, Nanpara. It was he, therefore, who was 
empowered to take cognizance of the offence. A 
complaint could also have been filed to the 
District Magistrate. In the present case, how¬ 
ever, no complaint was made either to the Sub- 
Divisional Magistrate, Nanpara, or to the District 
Magistrate, but one was sent to the city 
Magistrate who had evidently no jurisdiction 
to entertain the complaint in respect of the of¬ 
fence committed within the jurisdiction of the 
Sub-Divisional Magistrate Nanpara. The Sub- 
Divisional Magistrate, Nanpara, took cognizance 
of the case after 11-12-1950, that is more than 
three months after the offence had been com¬ 
mitted. It is provided in S, 106 of the Fac¬ 
tories Act that cognizance of an offence com¬ 
mitted in connection with the Factories Act 
or Rules could be taken only within three 
months of the date of the offence. In the pre¬ 
sent case no complaint was in fact made to 
the proper person within three months of the 
date of the offence and no cognizance of the 
offence was taken by the Sub-Divisional Magi¬ 
strate, Nanpara, within three months. The 
conviction of Madan Lai Haweliwala and Sarju 
Prasad by the Sub-Divisional Magistrate, Nan¬ 
para, was therefore bad and should be set aside. 

(4) The reference made by the Sessions Judge 
is therefore accepted. The order of conviction 
and sentence of fine passed upon Madan Lai 
Haweliwala and Sarju Prasad under S. 92 of 
the Factories Act, 1948, are therefore set aside. 
They are acquitted. The fine, if paid, shall 
be refunded to them. 

C/H.G.P. Reference accepted. 


A.I.R. 1954 ALL. 28 fVol. 41, C. N. 23) 

B. D. MUKERJI J, 

Basheshwar Nath, Applicant v. State. 

Criminal Misc. Case No. 1042 of 1953, D/ 
21-7-1953. ’ ^ 


tU. P. High Courts (Amalgamation) < 
<4948), Cl. 14, Proviso 1 — Transfer ap] 

pending within jurisdictioi 
Bench — Allahabad Bench a 
^526)^ application — (Criminal P. C. (1 


Where the case out of which an applica¬ 
tion for transfer arises is pending within 
the area over which the Lucknow Bench 
exercises jurisdiction, the application can¬ 
not be entertained by the Allahabad 
Bench and the fact that a prayer has been 
made for the transfer of the case to Alla¬ 
habad makes no difference. (Para 4) 

Anno: Cr. P. C., S. 526 N. 2. 

Gyanchandra Kumar, for Applicant; Brij Lai 
Gupta, for the State. 

ORDER : This is an application for the 
transfer of a case pending in the Court of Sri 
A. N. Singh, Judicial Magistrate 1st class, 
Hardoi, to some Magistrate at Allahabad, com¬ 
petent to try it. 

(2) ^ On^ behalf of the State a preliminary 
objection is taken to the hearing of this ap¬ 
plication by this Court on the giound that this 
Court has no jurisdiction under the provisions 
of the U. P. High Courts (Amalgamation) 
Order, 1948, inasmuch as the case in respect 
of which relief is claimed from this Court is 
pending within the jurisdiction of the Lucknow 
Bench or is one in respect of which the Lucknow 
Bench alone can exercise jurisdiction. 

(3) The relevant clause in the Amalgama¬ 
tion Order is cl. 14. Clause 14 is in these words: 

“The new High Court, and the Judges & Divi¬ 
sion Courts thereof, shall sit at Allahabad 
or at such other places in the United Pro¬ 
vinces as the Chief Justice may, with the 
approval of the Governor of the United Pro¬ 
vinces, appoint : 

Provided that unless the Governor of the 
United Provinces, with the concurrence of 
the Chief Justice, otherwise directs, such 
judges of the new High Court, not less than 
two in number, as the Chief Justice may, 
from time to time nominate, shall sit at 
Lucknow in order to exercise in respect of 
cases arising in such areas in Oudh, as the 
Chief Justice may direct, the jurisdiction 
and power for the time being vested in the 
new High Court : 

Provided further that the Chief Justice 
may in his discretion order that any case 
or class of cases arising in the said areas 
shall be heard at Allahabad.” 

(4) From the above it will be apparent that 
the first proviso to cl. 14 is really the mate¬ 
rial provision which determines the venue of 
this application for transfer. There can be 
no doubt that the case out of which this ap¬ 
plication has_ arisen is pending within the 
area over which the Lucknow Bench exercise.s 
jurisdiction. While dealing with an application 
for the transfer of a case a Court must be 
deemed to be exercising jurisdiction in respect 
of a case which has arisen within a certain 
territorial area^ or jurisdiction. In my judg¬ 
ment the position of an application for the 
transfer of a case is not any different from 
that of an application in revision or an appeal 
so far as the question of the higher Court’s 
territorial jurisdictional powers qua that case 
is concerned. 

The High Court, when it is called upon to 
determine, in respect of a case pending in 
Hardoi, which falls within the jurisdiction of 
the Lucknow Bench, whether that case should 
or should not be transferred, it is called upon, 
without doubt, to exercise its powers in res- 
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pect of a case which has arisen within such 
jurisdiction. The fact that a prayer has been 
made for the transfer of the case to Allahabad, 
which place is within the jurisdiction of the 
Allahabad Bench, should make no difference 
for the reason that the case in respect of which 
the High Court is exercising its powers of 
transfer is not in respect of a case arising 
within the jurisdiction of the Allahabad Bench: 
it is the jurisdiction of the original mafter 
that determines the jurisdiction of the Bench 
— Lucknow or Allahabad — under the U. P. 
High Courts (Amalgamation) Order. 

(5) From what I have stated above it ap¬ 
pears to me that the preliminary objection 
must prevail. I accordingly dismiss this appli¬ 
cation as being unentertainable by me. 

B/V.R.B. Application dismissed. 


A.LR. 1954 ALL. 29 (Vol. 41, C. N. 24) 

(LUCKNOW BENCH) 

RANDHIR SINGH J. 

Bhup Narain and others,'Applicants v. State. 

Criminal Revn. No. 280 of 1952. D/- 23-7- 
1953, against order of 2nd Addl. S. J. Hardoi, 
D/- 16-7-1952. 

(a) Criminal P. C. (1898), S, 117 — Effect of 
consent to give security. 

If it appears to the Court that the accus¬ 
ed are willing to furnish security as they 
admit that there was a likelihood of a 
breach of the peace, a Magistrate may not 
proceed to record evidence and may ac¬ 
cept the offer of the accused and order 
them to furnish security. AIR 1920 All 29; 
AIR 1924 All 269; AIR 1928 All 270, Rel. 
on. (Paras 3, 4) 

Anno: Cr. P. C., S. 117 N. 3. 

(b) Criminal P. C. (1898), S, 117 — Effect of 
consent to give security. 

Where the accused-applicants never ad¬ 
mitted that there was a likelihood of a 
breach of the peace and had clearly men¬ 
tioned in their application that they were 
willing to offer security provided all the 
persons of the opposite party were also 
asked to furnish security this would not 
be tantamount to a plea of guilty, and the 
Magistrate is, therefore, not justified_ in 
taking this offer as a plea of guilty. Fur¬ 
ther evidence in support of the report made 
by the police would be necessary. 

(Paras 3, 5) 

Anno: Cr. P. C., S. 117 N. 3. 

K. N. Tandon, for Applicants; Uma Shankar 
Srivastava, for Addl. Govt. Advocate, for the 
State. 

CASES REFERRED TO : 

(A) (’20) AIR 1920 All 29: 21 Cri LJ 176 

(B) (’24) AIR 1924 All 269: 46 All 109: 25 Cri 
U 750 

(C) (’28) AIR 1928 All 270: 30 Cri LJ 6 
ORDER: This is an application in revision 

against an order of the Sessions Judge dismiss¬ 
ing an appeal against the order of a Magistrate 
requiring the applicants to furnish personal bonds 
in the sum of Rs. 500/-, to keep the peace under 
S. 107, Criminal P. C. 

(2) It appears that there was presumably some 
likelihood of a breach of the peace and the police 
Uiade a report to the Sub-Divisional Magistrate, 
Hardoi, asking proceedings to be taken under S. 


107, Criminal P. C. against two sets of persons of 
village Bawan. There were two factions in the 
village, one headed by Bhup Narain and Lakshmi 
Narain and the other headed by Kamarul Hasan, 
Ram Shanker, Ram Saran and one other. On 
receipt of this report the Magistrate made an 
order under S. 112, Criminal P. O. and sent no¬ 
tices to the applicants, as also to some others, to 
show cause why action should not be taken 
against them as reported by the police. The sub¬ 
stance of the information received was set forth 
in the notice issued to the applicants, and 4-3- 
1952 was fixed for hearing. 

On 4-3-1952, the applicants were examined and 
five of the applicants, viz., Bhup Narain, Lakshmi 
Narain, Ram Narain, Manohar and Laraitey, con¬ 
fessed that there was a likelihood of a breach of 
the peace while the remaining five of the appli¬ 
cants denied any such apprehension. Ultimately 
26-3-1952 was fixed for further inquiry into the 
matter. On the 26th of March, an application 
made on behalf of the applicants and some 
others volunteering to offer security provided the 
other set of persons to whom notices had been 
issued, were also asked to furnish security for 
keepmg the peace. The Magistrate seems to have 
taken this offer of the applicants as a plea of 
guilty and ordered them to furnish bail bonds in 
the sum of Rs. 500/- each. The applicants then 
went up in appeal and their appeal was dismissed 

by the Sessions Judge. They have now come up 
m revision. ^ 

(3) The applicants can be classed into two cate¬ 
gories, that IS, tnose who admitted that there was 
an apprehension of a breach of the peace and 
those who denied that there was any apprehen- 
sion of a breach of the peace, it has been argu- 

^ *^1?^ - applicants that the learned 

Magistiate was not justified in ordering the ap¬ 
plicants to furnish bail bonds without making a 
regular inquiry into the matter as to whether 
there was any likelihood of a breach of the peace 
In support of this contention a ruling of this 
Court has been cited, vide — ‘Jagdat Wari v. 

Emr^ror, AIR 1920 All 29 (A). In this case Walsh 
J. observed as follows: 

To entitle the Magistrate to act upon consent 
m such a case as this he must, if it is open 
to act upon consent at all, obtain, a 
^^ni^sion from each of the persons called 

breach of the peace, and the circumstances un- 

» hrppph to commit 

a breach of the peace, and that he fully under¬ 
stands that It is for that reason that he is to be 
bound over and that if he fails to find the 
sureties he may have to go to prison.” 

This view was subsequently modified by the 
same learned Judge in a later case, — ‘Emperor 
v. Ghariba’. AIR 1924 All 269 (Bi Both thes^ 
cases were further considered in a Division Benc^ 
ruling of this Court in — ‘Emperor v 

270 to and it was held 
IS entitled under S. 107 to act upon 
a solemn and free consent amounting to a plea 

Tn before it by the pei-son summoned. 

person summoned might waive 
the formal production of evidence. 

*^herefore, crystallised is 

that It is open to a Magistrate to accept the plea 

and to appear before him 

making any further inquiry 
summoned admit that there is 
a likelihood of a breach of the peace, the Magis- 

u “y further evidence and 

s entitled to act on this plea and order the ac- 
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cused to fuimish security or bail bonds. A dis¬ 
tinction may, howe^'er, be made if the accused do 
not admit that there is a likelilrood of a breach 
of the peace but they offer to furnish security. 
The offer to furnish security may be referable to 
their desire not to undergo the trouble of a fur¬ 
ther hearing in the case, or to their desire that 
there was a likelihood of a breach of the peace. 
If it appears to the Coiut that the accused are 
willing to furnish security as they admit that 
there was a likelihood of a breach of the peace, 
a Magistrate may not proceed to record evidence 
and may accept the otter of the accused and 
order them to furnish security. If, however, the 
offer to furnish security cannot be interpreted 
as an admission of a likelihood of a breach of 
the peace, further evidence in support of the re¬ 
port made hy the police could be necessary. 

(4) In the present case five of the applicants 
had clearly admitted that there was a likelihood 
of a breach of the peace and there was therefore 
evidently no necessity for the Magistrate to pro¬ 
ceed further with the inquiry or to record evid¬ 
ence in the case. He was pcrtecily justified in 
asking these applicants to furnish bail bonds. 

*5) With regard to the other five persons the 
case is slightly different. They never admitted 
there was a likelihood of a breach of the peace 
and the learned Magistrate acted upon their offer 
contained in the application dated 26-3-19i>2 
wherein they volunteered to oUer security. Th*^ 
learned Magistrate, however, did not examine the 
application carefully. The olfer was only condi¬ 
tional. The applicants had clearly mentioned u 
their application dated 26-3-1952, that they were 
willing to offer security provided all the 25 per¬ 
sons of the opposite party were also asked to 
furnish security. This would not be tantamount 
to a plea of guilty, and the learned Magistrate, 
was, therefore, not justified in taking this offer 
£s a plea of guilty. He should have either asked 
the accused clearly ii they did not want further 
evidence to be recorded and were agreeable to 
furnish security or if they were willing so to do 
only if an order requiring secunty from the othta* 
.set of persons was passed. The order made by the 
learned Magistrate against these five persons who 
did not admit in their statements that there was 
a likelihood of a breach of the peace cannot ijc 
held to be justified. The order was ps-ssed more 
than a year ago and the period for which the ap¬ 
plicants were asked to furnish personal bonds has 
also expired. No useful purpose will, therefore, 
be served by remanding the case against the live 
applicants for a free inquiry. 

(6) As a result, the order passed by the Magis¬ 
trate against Bhola Ram, Beni Prasad, Ram 
Dayal, Ram Kumar and Shyam Charan is set 
aside and their bail bonds are cancelled. The 
order passed against the remaining applicants 
shall stand and the revision to that extent i.s 
dismissed. 


B/D.H.Z. 


Order accordingly. 


A.I.R. 1954 ALL. 30 (Vol. 41, C. N. 25) 

(LUCKNOW BENCH) 

RANDHIR SINGH J. 

Smt. Maiki, Applicant v. Hemraj, Opposite 
Party. 

Criminal Reference No. 7 of 1953, D/- 20-7- 
1953, reference made by S. J. Lucknow^, D/- 
10-1-1953. 

Cr^nal P. C. (1898), S. 488 — Husband con¬ 
tracting marriage with another wife. 


No other ground for refusal to live with 
the husband need be looked into if there 
is the good ground of husband’s contract¬ 
ing another marriage for the wife’s refusal 
to live with her husband. The fact that the 
wife came once or twice to live with her 
husband even after his remarriage does not 
improve matters in favour of the husband. 

(Para 2) 

Anno: Cr. P. C., S. 488 N. 21. 

D. N. Mathur, for Applicant; R. K. Rai, for 
Opposite Party. 

ORDER: This is a reference by the Sessions 
Judge of Lucknow recommending that the order 
refusing to grant maintenance to Smt. Maiki 
should be set aside as the view taken by the learn¬ 
ed Magistrate was not proper in this case. It ap¬ 
pears that Smt. Maiki was married to her hus¬ 
band some 8 or 9 years ago when she was hardly 
5 or 6 years of age. She is said to be 16 cr 17 
years of age at present and her husband has ad¬ 
mittedly taken a .second wife. After the remar¬ 
riage of her husband the applicant moved the 
Magistrate under 3. 488, Cr. P. C.. that he should 
order payment of fnaiutenance to her. The 
learned Magistrate threw out the application on 
ihe ground that Smt. Maiki had been living wita 
her husbi-nd for .some lime at leas^t amicably 
even alter the husband had taken a second wife. 
The Magistrate has also submitted his explana¬ 
tion along with the order of reference. It ap¬ 
pears to me that the learned Magistrate was of 
the opinion that it was at the discretion of the 
Magistrate to accept or not lo accept the second 
marriage of the husband as a ground for refusal 
t nd that it v;as not in all cases that the Courts 
were bound to accept this ground as a valid 
ground for refusal to live with the husband. 

(2) The view taken by the learned Magistrate 
appears to be clearly wrong. Section 488, Cr. P. C. 
was amended in 1949 and the words which are 
added are 

“If a husband has contracted marriage with 
another wife or keeps a mistress it shall be 
considerM to be just ground for the wife's re¬ 
fusal to live with him’.’ 

The effect of this amendment obviously is that 
the ground mentioned in this amendment which 
was sometimes accepted as a valid ground and 
sometimes, not should be accepted as a valid 
ground for the wife’s refusal to live with her hus¬ 
band if he has taken a second wife or kept a 
mistress. In the present case, some of the wit¬ 
nesses for the opposite-party have admitted that 
even before Smt. Patia was actually married to 
the opposite party she had been living as a mis¬ 
tress of the opposite-party for 2 or 5 years. The 
plea taken by the opposite-parly that he was ob¬ 
liged to take a second wife on account of some- 
oath which he was put to by his mother-in-law 
does not. therefore, appear to be well founded. 
Smt. Maiki has come of age only recently and 'f 
she finds that the atmosphere in the house of 
her husband after his remarriage was not con¬ 
genial to her she was justified in refusing to live 
with her husband. No other ground for refusal 
to live with the husband need be looked into if 
there is this good ground for the wife’s refusal 
to live with her husband. The fact that the wife 
came once or twice to live with her husband 
even after his remarriage does not improve mat¬ 
ters in favour of the opposite-party. It is pos¬ 
sible that Smt. Maiki made some efforts to re¬ 
concile her fate to the altered circumstances and 
it was her experience after her visit to her hus¬ 
band’s house after his remarriage that presum- 
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ably drove her to the necessity of living apart 
and to ask for maintenance. The circumstances 
of this case, therefore, clearly justify the request 
of Smt. Maiki for an order of maintenance against 
her husband. 

(3) It remains now to be seen as to what should 
be die proper amount which the husband should 
be ordered to pay Smt. Maiki on account of her 
maintenance. The opposite party is in receipt of 
a stun of Rs. 55/- p.m. which I am told includes 
dearness allowance which may be stopped at any 
lime after the living index has gained nonnality. 
The opposite-party has to maintain, besides his 
new wife his mother & may also have to maintain nis 
children which may be born to the wife subsequent¬ 
ly. All these circumstances have, therefore, to be 
taken into consideration in fixing the amount 
of maintenance. It has been suggested by the 
learned Counsel for the opposite-party that a sum 
of Rs. 10/- per mensem may perhaps be sufficient 
for the maintenance of Smt. Maiki. This sum 
appears to me to be sufficient in the circum¬ 
stances. It will be open to the parties to apph' 
to the Court of the Magistrate to alter the amount 
of maintenance if it appears at any future time 
that the maintenance is too low or too high if 
there is an increase in the emoluments of the 
opposite pally or a substantial decrease in the 
price level of commodities. 

(4) I, therefore, accept the refernece made by 
the Sessions Judge and set aside the order passed 
by the Magistrate. The opposite party is order¬ 
ed to pay Rs. 10/- per mensem as maintenance 
to Smt. Maiki with effect from 1-7-1953. 

B/D.H.Z. Reference accepted. 
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MALIK C. J. AND GURTU J. 

Salaried Employees Co-operative Housing 
Society Ltd., Petitioner v. Registrar. Co-opera¬ 
tive Societies, Opposite Parties. 

Civil Misc. Writ No. 7788 of 1951, D/- 13-2- 
1953. 

(a) Co-operative Societies Act (1912), S. 43 
(1) — Rule 115, U. P. Co-operative Societies 
Rules, 1936 is not ultra vires. 

No doubt clause (1) of S. 43, sub-s. (2) 
does not deal with ca^es of disputes bet¬ 
ween a Society and its members or past 
members. But sub-s. (1) is wide enough 
to include a dispute between two Societies 
and the rules made thereunder are, there¬ 
fore, perfectly valid. Thus, R. 115. U. P. 
Co-operative Societies Rules, 1936 is rot 
ultra vires. (Para 3) 

(b) U.P. Co-operative Societies Rules, 1936, 
R. 135 — Revision by Registrar beyond limi¬ 
tation — Revision is without jurisdiction. 

Rule 135 provides that the Registrar may 
review his own order within six months or 
he may revise order of an Assistant Re- 
■ gistrar passed in appeal within the same 
period. If he fails to do so, the power given 
to him under that rule for revising the 
Assistant Registrar’s order comes to an 
end. Thus, an order passed by the Re¬ 
gistrar under this rule revising the order 
. made by the Assistant Registrar almost 
after ten months after the said order is 
without jurisdiction. (Paras 4, 5) 

Baleshwari Prasad, for Petitioner; Standing 
Counsel, for Opposite Parties. 


MALIK C. J.: This writ application has been 
filed on behalf of the Salaried Employees Co¬ 
operative Housing Society Ltd., Mampuri against 
the Registrar, Co-operative Societies, Uttar Pra¬ 
desh and the Mainpuri Co-operative Housing 
ciety Ltd., Mainpuri. 

(2) A piece of land was being acquired at the- 
instance of the petitioner, the Salaried Employee;^ 
Co-operative Housing Society Ltd. This land wa;s 
also needed by the opposite party 2, t.he Mainpui-i 
Co-operative Housing Society Ltd. and with res¬ 
pect to this land, tnerefore, there was a dispuUr 
between the two Societies. The dispute was re¬ 
ferred to an arbitrator, Sri Tirlok Chand, in ac¬ 
cordance with the provisions of R. 115, U. P. Co¬ 
operative Societies Rules, 1936. The arbitrator 
gave his decision on 17-5-1949 and by that award, 
he wanted to divide the land half and half bet¬ 
ween the two Societies. The petitioner filed au 
appeal before the Assistant Registrar in accord¬ 
ance with the provisions of R. 133 of the said 
Rules. The Assistant Registrar on 10-1-1950 al¬ 
lowed the appeal and held that the petitioner was 
entitled to the whole land. Th’s order was revis¬ 
ed by the Registrar under R. 135 on 6-11-1950 
The Registrar set aside the order of the Assis¬ 
tant Registrar dated 10-1-1950 and restored the 
order of the arbitrator dated 17-5-1949. 'Fhe op¬ 
posite party 2 had filed an application for revi¬ 
sion of the order of the Assistant Registrar on 3- 
4-1950 i.e., within a. period of a little over three 
months, but the order of the Registrar, as v/e 
have already said, was passed oa 6-11-1950, that 
is, almo.st after ten months of the order of the 
Assistant Registrar. 

f3l Learned counsel for the petitioner has rais¬ 
ed two points. His contention is that under R. 
135, the Registrar could revise the Assistant Re¬ 
gistrar’s order only within six months and the six 
months having expired, he had no jurisdiction to 
revise that order. Learned counsel has also contend¬ 
ed that R. 115 of the Rules is ‘ultra vires’as it is not 
covered by S. 43, sub-s. (.2), cl. (1), Co-operative 
Societies Act, 1912. We are not satisfied that the 
second contention has any force. Section 43. stib- 
s. (L gives the State Government right to make 
rules to carry out the purposes of the Act for 
any registered society or class of such Societies. 
Sub-vsection (2) starts with the words “In parti-, 
cular and without prejudice to the generality oft 
the foregoing power such rules may". No doubt 
cl. (L> of S. 43, sub-s. (2) does no deal with 
cases of disputes between tw'o independent Socie¬ 
ties and Ls confined to cases of disputes between 
a Society and its members or past members. But 
sub-s. (1) is wide enough to include a dispute bet¬ 
ween two Societies and the rules made thereunder! 
are, therefore, perfectly valid. The reference of 
the dispute to arbitration and the award given 
by Tirlok Chand cannot, therefore, be said to be 
‘ultra vires' or without jurisdiction. 

(4) Coming, however, to the question of liauta- 
tion, it would be necessary to consider the lan¬ 
guage of the Rules. Before, however, we come to 
R. 135, we may point out that under R. 133, ii 
party aggrieved by an award has been given a 
right of appeal to the Registrar and such a right 
provides £n appeal within one month of the date 
of the communication of the award. Rule 134 
then makes the award of an arbitrator which has 
not been appealed against or the order of The 
Registrar fmal and provides that such an order 
shall not be questioned in any civil or revenue 
Court. Rule 174 makes it clear that the word 
“Registi-Fr" in Rr. 133 and 134 includes an “As¬ 
sistant Registrar”. After this we have Rr. 135 
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and 136. These two rules give the Registrar and 
Assistant Registrar power to review their own order 
or the orders of those subordinate to them. Rule 
135 provides that the Registrar may review his 
own order within six months or he may revise 
;the order of an Assistant Registrar passed in -ip- 
'peal within the same period. Rule 133 gives si¬ 
milar power to the Assistant Registrar. He can 
review his own order within six months or he can 
revise the award of an arbitrator within the same 
period. Neither of these rules seem to require 
an application for the purpose and. in any case, 
even if an application has to be filed, it is not 
said that the application has to be filed within 
six months. The language of the Rules makes 
it clear that the whole process must be completed 
and the order revised within the period mention¬ 
ed above. The relevant portion of R. 135 reads 
as follows: 

"Tlie Registrar may review his own order or re¬ 
vise .the orders passed in appeal by 

an Assistant Registrar against an award, with¬ 
in six months of such order. 

(5) In the circumstances, the Registrar should 
have revised the order of the Assistant Registrar 
within six months of the date of that order i.e., 
within six months of the 10th of January, 1950 and 
he not having done that, the power given to him 
under R. 135 for revising the Assistant Registrar’s 
; order had come to an end. The order passed by 
'the Registrar on 6-11-1950 was, therefore, without 
jurisdiction and under Art. 226 of the Constitu¬ 
tion. We set aside that order. Under the circum¬ 
stances, we do not think it is a fit case where 
we should make an order as to costs. 

B/V.S.B. Order set aside. 
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MALIK C. J. AND V. BHARGAVA J. 

Ziaul Haq and others, Appellants v. Lala 
Shankar Lal and another, Respondents. 

Second Appeal from Order No. 3 of 1945, 
D/- 14-7-1953, against the decree and Order of 
Dist. J., Saharanpur, D/- 11-11-1944. 

Debt Laws — U. P. Encumbered Estates Act 
(25 of 1934), Ss. 9(5), 14, 45 — Application for 
apportionment of debts after passing of de¬ 
cree. 

Section 9(5) does not cast the duty of 
making the application for apportionment 
on the creditor. There is no section in the 
Encumbered Estates Act which requires in - 
so many words that after decrees are pass¬ 
ed under S. 14 of the Act, no application 
for apportionment shall be entertained. 
Where no party having applied to the 
Special Judge for apportionment of the 
liability, the Judga had made a mistake in 
passing a decree for the whole amount 
against the estate of the landlord-appli¬ 
cant. the subsequent order passed by the 
lower Court that the decree shall be ap¬ 
portioned is in the interest of justice and 
the High Court cannot entertain an ap¬ 
peal under S. 45 (2a) and set aside the 
order. (Para 2) 

Ishaq Ahmad, for Appellants; B. R. Avasthi, 
■N. S. Singhal and G. N. Kunzru, for Respon¬ 
dents. 

CASE REFERRED TO : 

<A) (’44) Ex F A No 188 of 1942, D/- 3-4-1944 
(All) 


MALIK, C. J, ; This is an appeal against 
an order passed by the learned Special Ju^e, 
Second Grade, Saharanpur, entertaining an 
application under S. 9(5), U. P Encumbered 
Estates Act for apportionment of certain debts 
on payment of Rs. 50/- as damage within two 
weeks. The respondents are the creditors to 
whom the amount was due from the appeUants 
and their father. An application under S. 4, 
U. P. Encumbered Estates Act was made on 
30-3-1936, on behalf of Amanat Ali, the father, 
and his sons and, in that application, the 
amount due to the respondents was shown in 
the list of debts. On 12-8-1936, however, the 
sons made an application for permission to 
withdraw and thereafter the case under the 
Encumbered Estates Act proceeded on behalf 
of Amanat Ali alone. On 24-10-1939, Amanat 
Ali died and his four sons and two daughters 
were then brought on the record as his legal 
representatives and, in that capacity, they 
continued the Encumbered Estates Act procee¬ 
dings. 

Decrees in favour of the creditoi's were 
passed on 15-7-1941, and they were sent to 
the Collector for payment of tho debts. It 
was after 15-7-1941, when the decrees had 
been passed, that the creditors, who had ob¬ 
tained those decrees against Amanat Ali and 
his sons, applied for execution of the decrees. 
The execution application was dismissed on 
the objection raised on behalf of the appel¬ 
lants that the debts had not been apportion¬ 
ed. The decree-holders thereafter filed an appli¬ 
cation for apportionment of the liability under 
S. 9f5). U. P. Encumbered Estates Act. This 
application for apportionment was made on 
16-3-1944. An objection was taken that this 
application was belated and it was entertain¬ 
ed as we have already said on payment of 
Rs. 50/- as costs to the other side. 

Against the order passed by the learned . 
Special Judge, Second Grade, Saharanpur, 
there was an appeal and the learned District 
Judge of Saharanpur, who dismissed the ap¬ 
peal on 11-11-1944, relied on a decision of this 
Court in —■ ‘Molhar Singh v. B. Mahabir 
Prasad’, Ex. First Appeal No. 188 of 1942, D/- 
3-4-1944 (A). This second appeal has been filed 
under S. 45(2-a), U. P. Encumbered Estates 
Act. Sub-section (5) of S. 45 of the Act pro¬ 
vides : 

“45(5) Subject to the provisions of sub-s. (2-a) 
the deci.sion on' an appeal under this section 
shall be final and in deciding the appeal the 
appellate Court may modify or alter or re¬ 
verse any decree or order of the Special 
Judge, if in the opinion of the appellate 
Court it be necessary to do so in the inte¬ 
rest of justice and equity..’’ 

(2) Learned counsel has urged that the ap¬ 
plication for apportionment should have been 
made before the learned Special Judge passed 
the decrees under S. 14, U. P. Encumbered 
Estates Act. Learned counsel had to admit 
that there is no section in the Encumbered 
Estates Act which requires in so many words 
that after decrees are passed under S. 14 of 
the Act, no application for apportionment shall 
be entertained. Reliance was placed at one 
stage on S. 20-A, cl. (ii), U. P. Encumbered 
Estates Act. A reference, however, to that 
clause makes it clear that it has no applica¬ 
tion whatsoever to an order under S. 9(5) of 
the Act. 
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Section 9(5), U. P. Encumbered Estates Act 
does not cast the duty of making the appli¬ 
cation for apportionment on the creditor. It 
lays down that 


“. the Special Judge shall determine the 

amount of the joint debt which is. due by 
the debtor or debtors who have applied 
and the amount .due by those who have not 
applied .” 

It does not say who shall apply for an order 
under this section. In the ruling relied upon 
by the lower Courts, the decrees had already 
been passed under S. 14 of the Act and they 
.had been sent to the Collector for liquidation 
of debts and thereafter the creditors applied 
for execution of the decrees and, against the 
order passed in the execution proceedings, an 
appeal was filed in this Court. In those pro¬ 
ceedings, this Court had granted the landlord- 
applicant the right to apply for apportionment 
and. failing him gave the creditor a right to 
apply and observed that the Court had no 
doubt that the Special Judge whl, on such 
application being received, determine the liabi¬ 
lity of the landlord-applicant and the other 
decree-holders. 

There can be no doubt that no party having 
applied to the Special Judge for apportion¬ 
ment of the liability, the learned Judge had 
made a mistake in passing a decree for the 
whole amount against the estate of the land- 
lord-applicant. The order passed by the lower 
Court that the decrees shall be apportioned is 
jin the interes' of justice 'and equity and it 
Icannot, therefore, be said that the order pas^d 
is erroneous and that we can entertain this 
appeal under S. 4r)(2-a), U. P. Encumbered 
Estates Act and set aside the order. 

(3) The appeal has no force and is dismissed 


with costs, 
B/D.H.Z. 


Appeal dismissed. 
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(LUCKNOW BENCH) 

RANDHIR SINGH J. 

Sm. Chameli, Applicant v. Gajraj Bahadur 
Gupta, Opposite Party. 

Criminal Revn. No. 199 of 1952, D/- 20-7- 
1953, against order of S. J., Hardoi, D/- 21-7- 
1952. 

(a) Criminal P. C. (1898), S. 488 •— 
separately by mutual consent — (Husband ana 
wife — Maintenance) — (Words and Phrases 

— Mutual consent). 

The words' “mutual consent” mentioned 
in S. 488(4) would apply to ^separate living 
if such separate living was the result of a 
desire of both parties and mere agreement 
to pay maintenance or to .five 
would not bar an application under S. 4bi5 
of the Code. AIR 1937 - All 115, Follow¬ 
ed: Case law considered. ' (Para 7) 

(Object of the Section stated). 

Anno: Criminal P. C., S. 488 N. 23. 

(b) Criminal P. C. (1898), S. 488 — “Suffi¬ 
cient means.” 

In fixing the maintenance under S. 488, 
the Court ha^ to take into consideration 

1354 An/5 & G 


not only the needs of the applicant but also 
the paying capacity and circumstances of 
the person liable to pay maintenance. 

(Para 8) 

Anno: Criminal P. C., S. 488 N. 7. 

K. N. Tondon, for Applicant; Hyder Husain 
and S. D. Misra, for Opposite Party. 

CASES REFERRED TO : 

(A) (’26) AIR 1926 Lah 469: 27 Cri LJ 779 

(B) (’30) AIR 1930 Lah 524: 31 Cri LJ 1179 

(C) (’33) AIR 1933 Cal 776 (2): 35 Cri LJ 501 

(D) (’38) AIR 1938 Bom 499; 40 Cri LJ 91 

(E) (’37) AIR 1937 All 115: 38 Cri LJ 312 • 

ORDER : This is an application in revision 
against the order of the Sessions Judge of 
Hardoi dismissing an application in revision 
against an order passed by a Magistrate, first 
class Hardoi refusing to order payment of 
maintenance on an application made by one 
Smt. Chameli against her husband under S. 
488, Criminal P. C. 

(2) Smt. Chameli who claims to be the 
wedded wife of the opposite party made an 
application to a Magistrate, first class Hardoi, 
asking for an order against the opposite party * 
for maintenance as the opposite party had 
neglected to maintain her. The applicant was 
married to the opposite party more than 25 
years ago, but shortly after the marriage the 
opposite part> refused to keep the applicant 
in his house and agreed to pay maintenance 
to her. An agreement dated 19-3-1928, was 
executed by the applicant in favour of the 
opposite party relinquishing her rights against 
the opposite party who agreed iji return to pay 
maintenance at the rate of Rs. 150/- per 
annum. This amount was paid for some time. 

A suit was. however, brought in 1938 for 
arrears of maintenance on the basis of this 
deed of agreement for the period from 1-3-1937, 
to 31-8-1938. This suit ended in a compro¬ 
mise decree being passed on 6-2-1939. Under 
the terms of tne decree the opposite party 
agreed to pay the arrears of the maintenance 
and future maintenance was reduced to Rs. 
115/- per annum. . 

Once again the applicant had to bring a 
suit for arrears of maintenance in 1941 when 
she claimed maintenance for the period from 
October 1938 to August 1941. In this suit also 
a compromise decree was passed and the 
opposite party agreed to pay arrears of main¬ 
tenance and future maintenance at the rate 
o£ Rs. 9/9 per month. The maintenance was 
paid to the applicant as agreed upon till July 
1951. The applicant then made an application 
under S. 488, Criminal P. C. on 5-11-1951. on 
the allegations that the opposite party had 
neglected to maintain her and that in these 
hard days it was not possible for her to eke 
out her existence. 

(3) The application made by the apolicant 
was resisted bv the opposite party. It was 
contended on his behalf that the oarties had 
been living separately and that the applicant 
was not entitled to relief under S. 488 inas¬ 
much as this section was inapplicable as the 
parties had been living separately by mutual 
consent. The Magistrate came to the conclu¬ 
sion that although the applicant needed assis¬ 
tance his jurisdiction to entertain the appli¬ 
cation under S. 488, Criminal P. C. was barred 
as the parties had been living separately by 
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mutual consent. The applicant then went in 

revision to the Sessions Judge who agreed 

with the view taken by the Magistrate and 

dismissed the application lor revision. The 

applicant has now come up in revision to this 
Court. 

(4) It rs not disputed that the applicant is 

the wiie ot tne opposue party ana that they 
have not been living togetner‘since 1!)28. The 
execution ot the agreement dated is 

admitted although it is alleged by the appli¬ 
cant that it was brought about without her 
consent and under indilferent circumstances. 
The subsequent litigation between the appli¬ 
cant and the opposite party was borne out b^' 
copies ot decrees passed in those suits and 
they are Exs. B and C. 

(5) The first point which arises for deter¬ 
mination in this application for revision is 
whether it is open to the applicant to take 
advantage of the provisions of S. 488, Criminal 
P. C. after an agreement had been arrived 
at between the parties under which mainte¬ 
nance was granted to the applicant, and they 
were living separately. It has been argued on 
behalf of the applicant that the agreement to 
pay maintenance even though arrived at by 
consent of parties, does not bar the jurisdic¬ 
tion of a criminal Court to entertain an ap¬ 
plication under S. 488, Criminal P. C. and in 
support of this contention a number of rulings 
have been cited. Before all these authorities 
cited on behalf of the applicant are consider¬ 
ed in detail, the objection taken by the oppo¬ 
site party may also be referred to. Learned 
counsel for the opposite party contends that 
after an agreement has been arrived at bet¬ 
ween the parties it is not open to any of ihem 
to go behind the agreement and to plead that 
the agreement was not the result of mutual 
consent. Section 488(4\ Criminal P. C. lays 
down : 

“No wife shall be entitled to receive an allow¬ 
ance from her husband under this section 
if she is living in adultery, or if without 
any sufficient reason, she refuses to live with 
her husband, or if they are living separately 
by mutual consent.” 

A perusal of the relevant provisions of S. 488, 
Criminal P. C., therefore, shows that if the 
husband and wife have been living separate 
by mutual consent the wife shall not be en¬ 
titled to receive an allowance from her hus¬ 
band under S. 488, Criminal P. C. The main 
point for consideration, therefore, in this ap¬ 
plication for revision is whether the parties 
in this case have been living separately by 
mutual consent. Two rulings of the Lahore 
High Court have been cited on behalf of the 
opposite party in support of the contention 
that the jurisdiction of the criminal Coui't 
under S. 488, Criminal P. C. is barred after 
an agreement for payment of maintenance 
has been arrived at either by agreement or 
by an order of the Court : vide — ‘Budhu 
Ram V. Khem Devi’. AIR 1926 Lah 469 (A) 
and — ‘Sham Singh v. Mt. Hakam Devi’. AIR 
1930 Lah 524 (B). In — ‘Budhu Ram v. Khem 
Devi (A)’, Dalip Singh J. held that once a 
compromise was entered into for payment of 
maintenance there was no refusal to maintain 
on the part of the husband and therefore S. 
488, Criminal P. C. had no longer any applica¬ 
tion and that the proper remedy was by way of 
a civil suit to enforce the compromise. 


A more or less similar view was taken by 
another single Judge in — ‘Sham Singh v. Hakam 
Devi’, (B). The view taken by the Lahore High 
Court was accepted by the Calcutta High Court 
in — ‘S. W. Colbert v. Mrs. H. Colbert’, AIR 
1933 Cal. 776 (2) (C). The learned Counsel for 
the applicant has cited — ‘Taralakshmi Manu 
Prasad In re’, AIR 1938 Bom 499 (D), in which 
the view taken by the Calcutta High Court was 
also discussed. The Division Bench of the Bom-j 
bay High Court in the reported case, however,' 
came to the conclusion that the mere existence V 
of a decree of a civil Court directing a certain • 
sum to be paid for maintenance did not oust the 
jurisdiction of a Magistrate in a proper case to ■ 
make an order under S. 488, Criminal P. C. This 
view was in substance at variance with the 


view taken by the Lahore High Court which 
held that an order embodying an agree¬ 
ment to pay maintenance passed by a civil 
or criminal Court would subsequently bar the 
jurisdiction of a Magistrate to entertain an appli¬ 
cation under S. 488. The interpretation of the 
words “mutual consent” has been the subject of^ 
a decision in a ruling of this Court in — ‘Ram 
Saran Das v. Mt. Ram Piari’, AIR 1937 All. 115 
(E). In this reported case an application had 
been made by tme Mst. Ram Piari that her hus¬ 
band should be directed to pay her maintenance. 
During the pendency of the application, the hus¬ 
band and wife made a joint application to the 
Court in which they said that they were agreed 
that Ram Saran Das should pay Mst. Ram Piari 
a sum of Rs. 4/- for her support on certain con¬ 
ditions. This order was enforced by the Magis¬ 
trate on some occasions. Subsequently in Feb¬ 
ruary 1936. Mst. Ram Piari made a fresh appli¬ 
cation under S. 488, Criminal P. C. for an order 
for maintenance and it was pleaded on behalf 
of the husband that the criminal Court had no 
jurisdiction to pass an order for maintenance in 
view of the agreement arrived at by the parties 
in the earlier case. The view held by the Lahore 
High Court was placed before the learned Judge 
who heard the application for revision. He did 
not agree with the interpretation put by the 
learned Judges of the Lahore High Court and 
came to the conclusion that the words “mutual 
consent” meant the consent on the part of the 
husband and wife to live apart. The observa¬ 
tions of Allsop J. may be quoted v;ith advantage: 

“Where a wife refuses to live with her husband 
on .some specific ground such as cruelty or the 
fact that he is keeping another woman, I do 
not think that it can be said that the husband 
and wife are living apart by mutual consent 
if the husband does not insist that the wife 
should live with him. If that expression had 
this meaning, a husband could, I imagine, de¬ 
feat almost any conceivable application for 
maintenance under S. 488, Criminal P. C.” 

The words “mutual consent” imply that the 
desire to live apart should emanate from both 
parties and that none of them should be forced 
to take recourse to separate living and ultimately 
to submit to it only as a result of circumstances 
brought about by one of the parties. If a husband 
is unwilling to allow his wife to live v;ith him, 
or has taken a second wife, the only course open 
to such a wife would be to live apart and if she, 
under those circumstances, agreed to accept 
maintenance and live separate, such a separate 
living would not be deemed to be the result of 
mutual consent. The test, therefore, should be to 
find out if the agreement for separate living and 
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pa>Tnent of maintenance was the outcome of 
the desire of both parties, independently reached 
by each of them, or if one of the parties was forc¬ 
ed to submit by circumstances to agree to sep¬ 
arate living and payment of maintenance. The 
view taken by Aliosp J. in — ‘AIR 1937 All 115 
(E)’, appears, if I may say so with great respect, 
to be the correct view, and 1 find myself in com¬ 
plete agreement with it. 

(6) The applicant in the present case entered 
the witness-box and narrated her tale of woe 
and stated that she had been maltreated and 
turned out of the house, her husband had taken 
a second wife and she was thus driven by force 
of circumstances to separate living and had to 
accept maintenance given to her by her husband. 
The opposite party did net choose to enter the 
witness-box to controvert the slatemenr made 
by the applicant. Besides the applicant there 
were three other witnesses who supported the 
applicant. The applicant was admittedly driven 
to take recourse to Courts of law on three dilte- 
rent occasions in spite of the agreement. 
Ipgislcred and unregistered, executed Uy the 
opposite party. No maintenance was 
paid to her for more than a year 
when she had to file a suit in 1938 and again in 
1941. No doubt the pittance granted to her under 
the decree passed in 1941 has been paid by the 
opposite party except perhaps for a few months 
when the application, which has given rise to 
this revision, v/as made by the applicant. 

If a party executes an agreement but does not 
pay maintenance or drives the wife to the neces¬ 
sity of filing a suit for recovery of maintenance 
from time to time and then lakes protection 
under the provisions of S. 488 (4). Criminal P- 
C. for pleading a bar to the glrant of relief to the 
wife, it would be difficult for a woman entitled 
to maintenance to get an effective remedy m 
Courts of law. Section 483, Criminal P. C. has 
been enacted only to meet such contingencies 
and to save a party entitled to maintenance 
from a prolonged litigation and to get an effec¬ 
tive remedy speedily and without much expense 
from a criminal Court. 

(7) It appears, therefore, that the view taken 
by the learned Magistrate and by the Sessions 
Judge does not appear to me to be correct The 
Words “mutual consent” mentioned in S. 488 (4). 
Criminal P. C. would apply to separate living it 
such separate living was the result of a desire 
of both parties and mere agreement to pay 
maintenance or to live separate would not oar 
an application under S. 488, Criminal P. C. ine 
applicant is, therefore, entitled to an order o 
maintenance against the opposite party. 

(8) It remains to be seen what should be the 
proper amount which the opposite party shouia 
be ordered to pay to the applicant by way o 
maintenance. In fixing the maintenance the 

has to take into consideration not only the neea 
of the applicant but also the paying capacity ana 
circumstances ofi the person liable to pay 
tenance. In the present case the 
stated on oath that the opposite party is a vaxii 
of standing and is possessed of considerabl 
immoveable property in the shape of , 

khudkasht and houses and that the ^PP 
should be paid a sum of Rs. 100/- per , 
as maintenance. The applicant has 
ed a witness Gaiodhar who supports her ana 
states that the income of the opposite pa y 
Rs. 1000/- per mensem. No particulars of the 


property have, however, been given by this wit¬ 
ness. 

As remarked above, the opposite party has not 
entered tne witness-box to controvert the evi¬ 
dence adduced on behalf of the applicant. Hehjas 
been content with producing a witness Ivlaha- 
nidhi. Ke states tnat the opposite party resides 
in a rented house paying Ks. 10/- per mensem 
and that his income does not exceed Ks. lUO/- or 
Rs.l25/- per mensem. In a matter like this both 
parties are apt to exaggerate or minimise the 
circumstances and the financial position of the 
party liable to pay. The opposite party has to 
maintain his second wife and some children and 
taking all the circumstances into consideration 
it appears to me that a sum of Rs. 20/- per 
mensem should be paid to the applicant as 
rnaintenanc-c. 

(9) The order passed b^" the Magistrate is, 
therefore, set aside and the opposite party is 
ordered to pay Rs. 20/- per mensem to the appli¬ 
cant as maintenance with effec^t from the date 
of her application. 

C/H.G.P. Order accordingly. 
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ASTHANA J. 

Bhartu and others, Appellants v. State. 

Criminal Appeal No. 1248 of 1950, D/- 6-7-53. 
from judgment of Addl. S. J., Meerut, dated 
30-11-1950. 


(a) Penal Code (1860), S. 97 — Trespasser 
— Right of private defence of body. 


Even if a person is a trespasser and has 
wrongfully cultivated a certain portion of 
a field of which he was bound in law to 
deliver possession to another person, the 
latter person has no right to take law into 
his own hands and beat the former in order 
to dispossess him from the field. If the 
latter person is an aggressor, there is no 
doubt that the former person, though a 
trespasser, has a right of self-defence. 


Anno: Penal Code, S. 97 N. 1, 2. 


(Para 7) 


(b) Penal Code (1860), S. 99 — Extent of 
right of private defence. 

Where the total number of injuries on 
the side of the complainant are somewhat 
more than those on the side of the accused 
persons the injuries by themselves do not 
necessarily prove that the accused were the 
aggressors and had exceeded their right of 
self-defence. When lathis, tabar and other 
sharp-edged weapons are being used by 
both the parties in the fight, it is very 
difficult for any side to weigh the strokes 
that are inflicted by him and to inflict 
injuries only up to a certain limit and no 
more. (Para 11) 

Anno: Penal Code, S. 99 N. 6. 

Vishwa Mitra, for Appellants; B. Mukerji, A. 
Banerjee and S. N, MuUa, for Respondents* 
Asst. Govt. Advocate, for the State. 


JUDGMENT: These two appeals arise out of 
two cross-cases relating to the same incident 
which took place on 30-4-1949 at about 9am 
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in the morning in village Mavi Kalan, P. S. 
Binoli, District Meerut. Tiie dispute was over a 
field no. 934 in that village. This field at first 
belonged to Jialal and others who executed a 
sale-deed in favour of Smt. Kesar, mother of 
Yadram. She executed a lease in respect of this 
plot in favour of Yadram. After the sale-deed, 
Bhartu and Munshi filed a pre-emption suit 
against Smt. Kesar and obtained an ‘ex parte’ 
clecx’ee against her. In execution of this ex parte 
decree the decree-holders (accused) obtained 
actual possession over the field and ploughed it. 
Shiam Singh, a brother of Yadram who was one 
of the defenciants in the pre-emption suit got the 
ex parte decree set aside and the case restored. 
Thereafter, it was decided in favour of Yadram 
and he obtained actual possession over the 
southern half of the field and formal possession 
over the northern-half, as in this portion the 
chari crop of the accused was standing at that 
time. After the chari crop had been cut, Yadram 
sowed sugarcane crop in it. On 30-4-1049, at 
about 9 a. m. in the morning when Yadram and 
Tejram were weeding their sugarcane crop in 
the field the accused went there armed with 
spears, tabar and lathis and wanted to sow Juar 
crop in it. Yadram protested against it and tried 
to stop them whereupon he was assaulted by the 
accused. Tejram was also attacked by Ram Singh 
with a tabar. Both Yadram and Tejram shouted 
for help and on hearing their cries, Jahana, 
Chandan, Maharam and Raj Singh who acci¬ 
dentally happened to be present near the 
place of occurrence rushed to their help. They 
too were beaten and Maharam died as a re¬ 
sult of the injuries received by him the next 
morning. The report of this occurrence was 
made by Yadram the same night at 8 p. m. 
at P. S. Binoli which is five miles to the east 
of the village Mavi Kalan and the accused 
were named in it. 

(2) A complaint was also made by Balwant, 
son of Munshi against Yadram, Tejram and 
eight other persons under Ss. 148/32.5/336 
read with S. 149, Penal Code. It was alleged 
in this complaint that the complainant had 
sown sugarcane crop in the plot in dispute 
and on 30-4-1949 the accused, namely Yadram 
and others came to the plot in dispute armed 
with lathis, tabar, spears, etc., and attacked 
Munshi and beat him, that he shouted for 
help. Rain Singh went to his help but he too 
was beaten. Later on. Bhartu Mohkam and 
other persons went there to intervene and save 
Munshi and Ram Singh from being further 
beaten but they too were assaulted and receiv¬ 
ed simple and grievous injuries, that the com¬ 
plainant went to P. S. Binoli to make a report 
about the occurrence but their report was not 
taken down as the accused were already pre¬ 
sent there. 

(3) Both these cases were tried by a Magi¬ 
strate of the first class. He found that the 
accused had cultivated sugar-cane crop in the 
northern portion of the plot in dispute, that 
the party of the complainant Yadram forcibly 
wanted to dispossess them from this plot and, 
in order to achieve this object, he and his 
companions went there armed with lathis and 
spears and first attacked the party of the ac¬ 
cused, that the accused Bhartu and others in 
their self-defence also struck them with lathis 
and other weapons and inflicted injuries on 
them. He. however, convicted the accused 
Bhartu and others because he was of opinion 
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that they had exceeded the right of self-de¬ 
fence. They were each convicted under S. 304 
read with S. 149 and also under S. 148, Penal 
Code and were sentenced to five years’ rigo¬ 
rous imprisonment under the former section 
and one year’s rigorous imprisonment under 
the latter section and both the sentences were 
made concurrent. 

(4) In the other case which arose out of the 
complaint of Munshi he found that the accus¬ 
ed Yadram, Tejram, Chandan, Jahana and 
Rajaram alias Raje were the aggressors and 
he, therefore, convicted each of them under 
S. 323 read with S. 149. Penal Code and also 
under S. 143, Penal Code and sentenced each 
of them to nine months’ rigorous imprisonment 
under S. 140, Penal Code. 

(5) It was contended on behalf of the appel¬ 
lants Bhartu and others in Appeal No. 1248 
of 1950 that the learned Magistrate had com¬ 
mitted a mistake in holding that they had 
exceeded their right of self-defence. It was 
also contended that, in view of the finding of 
the learned Magistrate that Yadram and his 
party were the aggressors and wanted to dis¬ 
possess them forcibly from the plot in dispute 
and with that object in view, they all attack¬ 
ed them with lathis and other weapons, they 
were justified in beating them in their self- 
defence and it was not possible for the ap¬ 
pellants, in the circumstances, to weigh their 
strokes before inflicting them on the part^'- of 
the complainant Yadram and others. 

(6) The question which arises for considera¬ 
tion is whether from the evidence on the record 
it is proved thal the accused Bhartu and others 
were in possession of tne northern portion of 
the plot in dispute and had cultivated the 
sugarcane crop in it. The prosecution examin¬ 
ed several witnesses in proof of the fact that 
the sugarcane crop had been cultivated by the 
complainant Yadram and not by the accused, 
It was, however, not disputed before me on 
behalf of the complainant that when the ‘amin’ 
in execution of the decree for pre-emption 
went to the spot for delivery of possession, 
the accused Bhartu and others were in posses¬ 
sion of the northern portion of the plot and 
their chari crop was standing in it. It appears 
from the record that the amin Sri Benjamin 
delivered actual possession over the southern 
portion of the plot to the decree-holders and 
as regards the northern portion in which the 
chari ^crop was standing he delivered only 
formal possession and the actual possession 
was to be delivered to the decree-holder after 


the chari 

crop 

had 

been 

cut from 

it; 

that the 

accused 

examined 

several 

wit- 
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proof 

of 

the fact that 
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actual possession 

over 
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tion of the plot v/as not delivered to the 
complainant Yadram even after the chari croo 
had been cut and that the sugarcane in it 
was grown bv the accused. Besides the oral» 
evidence produced on behalf of the accused 
there is also the documentary evidence in 
proof of the fact that the sugarcane crop was 
actually cultivated by the accused in the nor¬ 
thern portion of the plot and this evidence 
consists of irrigation parchas and the entries 
in the khatauni maintained bv the patwari. 
The complainant did not produce any docu¬ 
mentary evidence in proof of the fact that 
the sugar-cane crop had been raised by him. 
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If he had cultivated the sugarcane crop he 
must have irrigated it and in that case he would 
have got irrigation parchas in proof of the 
fact that it was irrigated by him. There is 
also no satisfactory explanation as to why his 
name was not entered over the sugarcane crop 
in the revenue papers in case he had culti¬ 
vated it. It appears to me that the accused 
did not deliver actual possession over this 
portion of the plot after cutting the chari crop 
and themselves cultivated sugarcane crop in it 
and, in my opinion, the finding of the lower 
Court on this point appears to be correct. 

(7) It was next argued on behalf of the 
complainant that even if the accused did not 
deliver possession after cutting the ‘chari’ crop 
and themselves cultivated the sugarcane crop 
in it, they were mere trespassers and had no 
right to beat the complainant when he went 
to the field in dispute in exercise of his legal 
right. The question for consideration is whe¬ 
ther the accused had any right of self-defence 
las alleged by them. In my opinion even if 
the accused were trespassers and had wrong¬ 
ly cultivated the northern portion of the plot 
after cutting the ‘chari’ crop the complainants 
had no right to take the law into their own 
hands and beat the accused in order to dis¬ 
possess them from the field. If the complain¬ 
ant’s party were the aggressors and beat the 
accused first, there can be no doubt that they 
had a right of self-defence. It has. however, 
been disputed before me on behalf of the com¬ 
plainant Yadram that he or his party were 
the aggressors. 

(8) It has been argued on his behalf that 
the sugarcane crop had been cultivated ))y 
him and the accused wanted to sow Juar in 
it and actually scattered some juar seeds in 
the field. I have already held above that from 
the evidence on the record it v;as proved that 
the sugarcane crop had been cultivated by 
the accused. The allegation in the complaint 
of Yadram that the accused had gone to the 
field in order to sow Juar and had actually 
scattered some Juar seeds in it does not ap¬ 
pear to be correct. It appears from the evi¬ 
dence of the investigating Sub-Inspector that 
he went to the place of occurrence on the 
same day (30-4-1949) and found some Juar 
plants standing amidst the sugarcane crop. It 
is unlikely that the Juar seeds which are said 
to have been scattered in the field could have 
become Juar plants on the same day. 

(9) The evidence on the record shows that 
on the side of the complainant Yadram, Maha- 
ram, Chandan, Raje and Jahana were 
injured and that Mahararn died as a 
result of the injuries received by him. 
These four persons are residents of an¬ 
other village Sankal Puthi, P. S. Binoli. 
There is no doubt that they were present at 
the time of the occurrence and took part in it. 
It appears from the first information report 
made by Yadram that these four persons were 
his guests and it was only by chance that 
they arrived at the field at the time of the 
occurrence. Sankal Puthi is about 6 or 7 koses 
i-e. 12 or 14 miles from village Mavi Kalan. 
There is no satisfactory explanation on benal 
of the prosecution as to how these four piersons 
happened to reach the place of occurrence vmicn 

is at a great distance from the house of 
ram complainant. No doubt Yadram in nis 
report said that these four persons who are 
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related to him were his guests, but in his 
statement made in the lower Court he denied 
that these persons were staying at his house. 
The evidence of Chandan, P. W. 5, is that he, 
Mahararn, Jahana and Haje were going to 
Yadram's place in order to fetch lour tins of 
ghee lor the purpose of a marriage which 
was to take place at their house and on the 
way they heard a noise on the side of Yad- 
ram’s field and then they all went there and 
tried to save Yadram and Xejrarn, who were 
being beaten by the accused Bhartu and others 
but they too were beaten. The evidence of P- 
\V. G Jahana and P. W. 7, Raje is also to the 
same effect. All these witnesses denied that 
they were staying at the house of Yadram on 
the night before the occurrence or that they 
had been called by Yadram to take part iu 
the beating of the accused Bhartu and others 
who had wrongly cultivated the plot in dis¬ 
pute and had sown sugarcane crop in it. 

(10) The evidence on the record does not 
show that any 'canaster’ was recovered from 
the possession of these witnesses on the spot. 
If they were really going to fetch ghee frora 
the village of Yadram, they must have had empty 
‘canasters’ whlh them. There also does not 
appear any satisfactory reason wh}- all these 
four persons should have gone to the village 
to fetch ghee when it could have been very 
well brought by one of these persons. The 
evidence of P. W. ]() Sri Ghansham Singh, 
Sub-Inspector, shows that these four persons 
were staying in the village Mavi Kalan with 
Yadram on the night before the occurrence 
and that they had arrived there the same 
night. In my opinion the finding of the lower 
Court that these four persons who are related 
to Yadram had been caliod by him in order 
to take part in the beating of the accused 
Bhartu and others is correct. There is other¬ 
wise no satisfactory explanation for the pre¬ 
sence of all these four persons at the place 
of occurrence which is at a long distance from 
their village. 

(11) The accused Bhartu and others examin¬ 
ed several witnesses in their defence includ¬ 
ing Dr. Gajraj Singh. The evidence of Dr. 
Gajraj Singh shows that Munshi had ten in¬ 
juries on his person including two punctured 
wounds and two contused wmunds and a com¬ 
pound fracture of the right arm, that Ram 
Singh accused had seven injuries on his person 
including a contused w'ound on the head and 
a contusion in the right ear, that the accus¬ 
ed Bhartu had a contused wound in the head, 
a punctured wound in the left forearm, frac¬ 
ture of the left ulna which was a grievous 
hurt and two abrasion^ in the hands. It also 
appears from the defence evidence that Yad¬ 
ram was in actual possession of the disputed 
portion of the plot and had cultivated sugar¬ 
cane crop in it and that the accused were the 
aggressors. There is no doubt that the total 
number of injuries on the side of the com¬ 
plainant were somewhat more than those on 
the side of the accused persons but these in¬ 
juries by themselves do not necessarily prove 
that the accused were the aggressors and had 
exceeded their right of self-defence. When 
lathis, tabar and other sharp-edged weapons 
are being used by both the parties in the 
fight, it is very difficult for any side to weigh 
the strokes that are inflicted by him and to 
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inflict injuries only up to a certain limit and 
no more. 

I agree with the finding of the lower Court 
that from the evidence and the circumstances 
of the case it is clearly proved that the partv 
of Yadram was the aggressor and they forcibly 
wanted to dispossess the accused Bliartu and 
others from the plot in dispute in which they 
had cultivated sugarcane crop and, in order 
to achieve this object, Yadram had called his 
relations Maharam and others from village 
Sankal Puthi and they all beat Yadram and 
others and in their defence they too beat them 
with lathis and inflicted a number of injuries 
as a result of which one of them, namely, 
Maharam died. It is very doubtful that the 
accused Bharlu and others in inflicting inju¬ 
ries in their self-defence exceeded their right. 
I am not inclined to agree with the lower 
Court that it has been satisfactorily proved 
beyond doubt that the accused Bhartu and 
others exceeded their right of self-defence. 

(12) In the^ circumstances, the appeal of 
Bhartu and others is allowed and their convic¬ 
tion and sentence under Ss. 304/140 and 148, 
Penal Code is set aside. Thev are on bail and 
they need not surrender. Their bail bonds 
are discharged. The other Appeal No. 1255 
of 1950 filed by Yadram and others is dismissed. 
As they are on bad, they shall surrender to 
it and serve out their sentences. Leave lo 
appeal to Supreme Court is refused. 

B/D.R.F. Order accordingly. 
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(LUCKNOW BENCH) 

RANDHIR SINGH J. 

Prabhu and others. Applicants v. Saty£ 
Narain, Opposite Party. 

Criminal Reference No. 23 of 1953, D/- 29-7- 

1953, against order of Addl. S.-J., Bahraich 
D/- 9-2-1953. 

Criminal P. C. (1898), Ss. 139A, 133 — Shall 
enquire into the matter. 

Section 139A, Cr. P. C., enjoins that there 
should be an inquiry, if a person to whom 
notice is issued comes forward and denies 
the existence of a right of public way on 
the land in respect of which obstruction is 
alleged. Where, therefore, on an applica- 
tipn under S. 133, the non-applicant defi¬ 
nitely denied the existence of a public way 
on the plots in dispute, it was the duty of 
the Magistrate to have enquired and found 
out if there was reliable evidence in sup¬ 
port of the denial and if he found that 
there was reliable evidence in support of 
the denial,^ the only course open to the 
Magistrate was to stay the proceedings till 
the matter of the existence of such right 
had been decided by a competent civil 

(Para 3) 

Anno: Cr. P. C., S. 139A N. 4, 7; S. 133 N. 24 
S. D. Misra. for Opposite Party. 


(2) It appears that Prabhu and others made 
an application under S. 133, Cr. P. C., against 
Sat Narain praying that proceedings against 
Sat Narain be taken under S. 133, Cr. P. C., 
as he had obstructed the way which lay through 
plots nos. 2154 and 3717 of village Sheikh- 
daheer, pargana Rakharpur, district Bahraich. 
Thereupon a conditional order was passed 
under S. 133, Cr, P. C., and notice was issued 
to Sat Narain to show cause why he should 
not be ordered to remove the obstruction. Sat 
Narain appeared before the Magistrate and 
alleged that there was no public way on any 
of the plots in dispute and that Prabhu and 
others had no right to maintain the applica¬ 
tion. The learned Magistrate then held an in¬ 
quiry and made his order absolute in respect 
of plot no. 2154 but rejected the prayer in res¬ 
pect of plot no. 3717. He held that there had 
been no obstruction on the way which exist¬ 
ed on the latter plot. Both the parties went 
in revision. It was contended on behalf of Sat 
Narain that the procedure adopted by the 
learned Magistrate was not in accordance with 
law inasmuch as no inquiry had been made 
under S. 139A, Cr. P. C. The Additional Ses¬ 
sions Judge has agreed with the contention 
of Sat Narain and has made the reference. 


(3) The judgment of the Magistrate shows 
that he did not proceed according to law ■ in 
this case. Section 139A Cr. P. C. enjoins that 
there should be an inquiry, if a person to 
whom notice is issued comes forward and 
denies the existence of a right cf public way 
on the land in respect of which obstruction is 
alleged. In this case Sat Narain had definitely 
denied I he existence of a public way on the 
two plots in dispute. It was, therefore, the 
duty of the learned Magistrate to have enquir¬ 
ed and found out if there was reliable evid¬ 
ence in support of the denial made by Sat 
Narain. If he had then come to the conclu¬ 
sion that there was no reliable evidence in 
support of the denial, it was open to him to 
proceed further with the inquiry and then 
make his final order. It appears from the re¬ 
cord that some evidence was adduced by Sat 
Narain in support of the denial of the exist¬ 
ence of a public way. The learned Magistrate 
should have, therefore, given a finding on this 
point before proceeding further. If he found 
that there was reliable evidence in suoport of 
the denial, the only course open to him was 
to stay the proceedings till the matter of the 
existence of such light had been decided by 
a competent Civil Court. The view taken by 
the Additional Sessions Judge, therefore, ap¬ 
pears to be correct. 

(■i) As a result I accept the reference made 
by the AddiUonGl Sessions Judge and set aside 
Uie order pas.sed by the learned Magistrate, 
pe case shall be sent back to the Court of 
the Magistrate, who will re-start the proceed- 
}ngs from the stage after preliminary conditional 
order had been made under section 133 Cr. P. 

C. against Sat Narain. He will make an in¬ 
quiry if there was, in his opinion, reliable evi¬ 
dence in support of the denial of the right of 
way and then proceed according to law. 

C/H.G.P. Order accordingly. 


I 
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CHATURVEDI AND ASTflANA JJ. 

Chandra Bhan and others. Appellants v. 
State. 

Criminal Appeal No. 968 ot 1951, D/- 3-6- 
1953, against order of S. J., Agra, D/- 4-9-1951. 

(a) Tenancy Laws — U. P. Tenancy Act (17 
of 1939) — Rules under, Rule 104 — Delivery 
of possession effected by Amin without notice 
to judgment-debtor — Delivery is not invali¬ 
dated — (Civil P. C. (1908), O. 21, R. 35). 

The rules framed under the Act are 
merely for the guidance of the Amin and 
are not mandatory provisions. Conse¬ 
quently omission to give notice to the 
judgment-debtor as required by R. 104 of 
the Rules framed by the Board of Re¬ 
venue under the Act would not invalidate 
the delivery of possession effected by the 
Amin in accordance with the provisions 
of the Code of Civil Procedure. (Para 10) 

Anno: Civil P. C., O. 21, R. 35 N. 8. 

(b) Penal Code (1860), S. 97 — Private de¬ 
fence — Decree-holder obtaining possession in 
execution. 

The right of private defence only arises 
against acts which constitute an offence 
except in certain specified circumstances. 
The right of private defence of person 
extends to acts which amount to an 
offence affecting the body of the person 
exercising the right, or the body of any 
other person. The right of private defence 
of property covers cases of acts which are 
offences falling under the definition of 
‘theft’, ‘robbery’, ‘mischief’ or ‘criminal 
trespass’ or an attempt to commit any of 
these. (Para 12) 

Where the judgment-debtor offered re¬ 
sistance to the decree-holder who was 
ploughing the land of which he had ob¬ 
tained delivery of possession in execution 
of a decree, even if the judgment-debtor 
had cultivated the fields for a short time 
after the delivery of possession he had no 
right of private defence against the decree- 
holder. (Paras 14, 15) 

Anno: Penal Code, S. 97 N. 4, 5. 

Vishwa Mitra, (for Nos 1 and 2), Gopal 
Behari, M. N. Raina, (for Nos. 2 to 7), R. B. 
Pandey, B. S. Darbari, (for No. 3) and J. S. 
David, for Appellants; Sri Ram, Deputy Govt. 
Advocate and J. N. Takru, for Banwari Lai, for 
Respondent. 

CASES REFERRED TO : 

(A) (’34) AIR 1934 Cal 610; 61 Cal 991: 35 

Cri LJ 1367 

(B) (’49) AIR 1949 All 564: 1949 All LJ 251: 
50 Cri LJ 868 

ASTHANA. J.: The appellants have been con¬ 
victed under S. 147 and S. 302 read with S. 149, 
I. P. C. by the Sessions Judge of Agra for com¬ 
mitting riot on 28-7-1950 at about 8.30 in the 
morning in plot No. 62 of village Bachhgaiya 


police station Jaitpur district Agra and for 
beating Phooljari and Gangadin during the com¬ 
mission of the riot as a result of which Phool¬ 
jari died on the spot and Gangadin on 2-8-1950 
in Bah hospital, where he was removed after 
the occurrence. They have each been sentenced 
to two years’ rigorous imprisonment under S. 
147. I. P. C. and to transportation for life under 
S. 302, read with S. 149, 1. P. C. Both the sen¬ 
tences have been made concurrent. 

(2) It appears that Phooljari, Gangadin and 
their brother Sheo Dayal had brought a suit for 
ejectment in respect of the plot No. 62 under 
S. 180. U. P. Tenancy Act against Chhotey accus¬ 
ed which was decreed in their favour after a 
protracted litigation lasting for over four years. 
They obtained possession over the plot on 
21-9-1949. As the delivery of possession had 
been stayed by a general order of the Board of 
Revenue issued on 15-9-1949 the delivery of pos¬ 
session which had been given to Phooljari and 
others was wrong and so possession was redeli¬ 
vered to Chhotey. 

After the stay order had been withdrawn, 
Phooljari and others again applied for delivery 
of possession to the revenue court and it was 
delivered to them by the court on 8-6-1950; 
thereafter, on the day of occurrence when Phool¬ 
jari and Gangadin were cultivating the dis¬ 
puted plot, the appellants along with two others, 
namely Chhote and Ram Sahai, who have been 
acquitted by the lower court, came there armed 
with lathis and three ploughs and began to 
plough the sam.e field from another corner and 
asked Gangadin and Phooljari to stop plough¬ 
ing and on their refusal to do so they started 
beating them with lathis as a result of which 
both were severely injured and Phooljari died 
on the spot and Gangadin in the hospital. 

(3) The report of the occurrence was dictated 
by Gangadin to Pota chaukidar of Nagla Brij 
who reached the place of occurrence after a 
short time and Pota chaukidar took the report 
to police station Jaitpur which is three miles to 
the north of the place of occurrence and handed 
it over there the same day at 12.30 in the after¬ 
noon. All the accused except Ram Sahai are 
named in this report. 

After the report, the police went to the place 
of occurrence and there found the dead body of 
Phooljari, and Gangadin severely injured. An 
inquest report of the dead body was prepared 
by the police and, therefore was sent for post¬ 
mortem examination. Gangadin was sent to Bah 
hospital for examination and treatment, 

(4) The defence of all the accused except 
Chandrabhan and Khudda was that they had 
been falsely implicated on account of enmity. 
They denied their presence on the spot or that 
they had taken any part in the alleged occurr¬ 
ence. The defence of Chandrabhan was that he 
was cuiltvating the plot in dispute from several 
days before, that Gangadin came there & asked 
them to stop ploughing and when they refused 
they both beat him and in his self-defence he 
also beat them. The defence of Khudda is also 
to the same effect. 

(5) The post-mortem examination on the dead 
body of Phooljari was performed by Dr. B. L. 
Gupta, Civil Surgeon, Etawah on 30-7-1950 and 
the post-mortem report Ex. P7, which has been 
proved by him shows that Phooljari had eleven 
injuries on his person, three of which. 
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were contused wounds, seven were con¬ 
tusions and one was an abr-nided contusion, that 
his age was 45 years and that he had a well 
developed body, that the injuries on his person 
were ‘ante-mortem’ and were two days old 
and had been caused by some biunt weapon 
like a lathi. It further shows that his death was 
due to fracture of vault and base of the skull 
bones caused by the injuries on the head. 

(6) Gangadin was first examined on the 28th 
July at 3.45 p. m. in Bah dispensary by Dr. 
Madan Mohan Misra, Medical Oliicer in charge 
of that dispensary and at the time of his exa¬ 
mination he had the following injuries on his 
person: 

1. Contused wound i”xl’’x\” on the dorsum of 
the left hand. 

2. Biuise r’xl” just above the left waist joint. 

3. Abrasion 3”xi” on the post surface right 
forearm. 

4. Contused wound r’x.V’xf” on the out surface 
right thigh. 

5. Bruise 3V’xU’’ on the right side of the back. 

6. Contused wound r’x^”x;l on the scapula 
region left side of the head. 

7. Contused wound r’xi‘i”xV’ on the front of the 
head on the left side. 

8. Contused wound r’x.\”xV’ on the middle of 
the head. 

9. Contused wound r’xi”x*,’\ middle of the 
head on the right side. 

10. U”xJ’’xi” contused wound on the right side 
of the forehead. 

11. Contused wound 3”xl”xi” on the right side 
of the head. 

12. Contused wound li”xi”xj” on the right sid: 
of the head. 

The post mortem examination which was per¬ 
formed on 3-8-1950 shows that he had fifteen 
injuries on his person which included one in¬ 
cised wound 4”x|”x muscle deep on the back 
of the right forearm and one punctured wound 
bone deep on the back of the left hand 
near the right index finger with fracture of the 
second metacarpal bone. Three of the injuries. 
Nos. 5, 6 and 7 noted in the post mortem exa¬ 
mination report are not decipherable because 
the paper at that place was mutilated. The post 
mortem report, Ex. P4, further shows that out 
of these fifteen injuries seven were contused 
wounds, one was an abrasion and two were 
contusions. 

(7) It was contended on behalf of the appel¬ 
lants that there was a difference in the number 
and nature of the injuries of Gangadin in the 
injury report Ex. Pi and in the post mortem 
examination report Ex. P4. There is no doubt 
that in the injury report Ex. PI there is no men¬ 
tion of any incised wound or punctured wound 
on the person of Gangadin when he was exa¬ 
mined on 28-7-1950, whereas in the post mortem 
examination there is a mention of such wounds. 
It appears to us that this difference is either due 
to the fact that the doctor who examined 
Gangadin on 28-7-1950 did not properly exa¬ 
mine him or he failed to notice the incised and 
punctured wounds found at the time of the post¬ 
mortem examination. There is otherwise no 
satisfactory explanation how at the time of the 
post-mortem examination these two injuries 
were found. 


We are not prepared to accept the sugges¬ 
tion on behalf of the appellants that these in¬ 
juries were self inflicted in order to aggravate 
the olTence, nor we are prepared to accept that 
these injuries were inflicted on him while he 
was in Bah hospital. It would appear from the 
post-mortem report of Phooljari and Gangadin 
that the total number of injuries found on their 
persons were twenty-six in all, eleven on Phool¬ 
jari and fifteen on Gangadin. It was argued on 
behalf of the appellants that Chandrabhan, 
Khudda and Chhotey also received some in- ^ 
juries. There is, however, nothing on the re- ^ 
cord to show that these three persons were 
medically examined, nor their injury reports 
are on the record. There is no doubt that P. 

Ws. Sheodayal and Kedari mukhia in their 
statements stated that they had noticed some 
minor injuries on the person of Chandrabhan 
and Chhotey. Besides these two witnesses the 
defence witness Paras Ram (D. W. 3) also stat¬ 
ed that Chandrabhan got one injury on the 
wrist and Khudda two injuries, one on his 
back and one on his thigh. 

(8) The question for consideratioin is, which 
of the party was the aggressor. On behalf of 
the appellants it was argued that Chandrabhan 
and Khudda were ploughing the disputed plot 
from before when Phooljari and Gangadin 
came there and asked them to stop plough¬ 
ing the field and when they refused they beat 
them with lathis. It has not been suggested 
on behalf of the appellants that besides 

Chandrabhan and Khudda there was any other 
person who took part in the fight on their 
side. 

It appears from the evidence on the record 
that Chandrabhan is about 74 years old and 

Khudda is a boy of about 16 years. It fur¬ 

ther apnears from the evidence on the record 
that Phooljari deceased was 45 years old and 
was a man of robust constitution and Ganga¬ 
din was 55 years old. It appears to us very 
improbable that Chandrabhan and Khudda 

could have inflicted so many injuries on Phool¬ 
jari and Gangadin and themselves escaped with 
very minor injuries. If Phooljari and Ganga¬ 
din had gone to the field with the determina¬ 
tion that they would cultivate it by force and 
if any resistance was offered to them by 
Chandrabhan. Chhotey and others they would 
beat them, it is very unlikely that they would 
not have taken others with them for their 
help. 

It also appears somewhat unlikely that if 
these two persons were the aggressors they 
themselves would have received so many in¬ 
juries. From the number and the nature of the 
injuries on the person of Gangadin and Phool¬ 
jari there can be no doubt that they were not 
assaulted only by Chandrabhan and Khudda 
but by other persons also. It appears that after 
obtaining possession over the plot in dispute 
in June 1950 these persons were at first afraid 
to go to the field to cultivate it, but at last 
they decided to cultivate it and the result was 
that they were beaten by the other side and 
their apprehensions were justified. We are 
not satisfied that Phooljari and Gangadin were 
the aggressors and first beat Chandrabhan 
and Khudda. On the contrary, we are of opi¬ 
nion that these persons were cultivating their 
field and Chandrabhan and others asked them 
to stop ploughing and when they did not stop 
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ploughing it they were beaten by Chandra- 
bhan and his companions and it was in their 
seli defence that they too managed to inflict 
oae or two minor injuries cn the assailants 
who outnumbered them. 

(9) It was argued on behalf of the appel¬ 
lants that Chandrabhan and others were not 
actually ejected from the plot in question and 
that they had been cultivating it from before 
in their ‘bona tide’ right and as Phooijari 
and Gangadin wanted to dispossess them ior- 
/ cibly from it they were justified in defending 
their property and also their person and there¬ 
fore they did not commit any oifence even if 
they beat Phooijari and Gangaciin which re¬ 
sulted in their death. 

From the evidence of Sri Narain Sarup. 
Amin who was examined as a court witness, 
it is clearly proved that actual possession 
over the disputed plot was delivered to Phooi¬ 
jari and Sheodayal against Chhotey accused 
on 8-6-1950 on the spot and that proclamation 
of it was made by beat of drums. He also 
proved the ‘dakhalnama' Ex. P15. According 
to the prosecution evidence the dakhalnama 
was signed by the accused Shri Dayal, though 
Shri Dayal, in his statement, denied his sig¬ 
nature on it. 

(10) On behalf of the appellants it was argu¬ 
ed that there was nothing on the record to 
show that the Amin had given any notice to 
the judgment-debtors before the delivery ot 
possession or that they had knowledge of it. 
It was contended that according to R. 104 
framed by the Board of Revenue under the 
U. P. Tenancy Act for the guidance of the amin 
^ it is necessary that such notices should have 
been sent. The Amin was not questioned on 
this point and it is therefore not known whe¬ 
ther such notices were sent or not. 

But even if such notices were not sent that 
would not invalidate the delivery of posses¬ 
sion made by the Amin. The rules tramccl 
under S. 104 are merely for the guidance ot 
the Amin and are not mandatory provisions 
the omission of which would invalidate the 
delivery of possession effected by the Amin m 
accordance with the provisions of the Code 
of Civil Procedure. We are, therefore,^of opi¬ 
nion that from the evidence of the Amin, bn 
'Narain Sarup, it has been satisfactorily 
ed that actual possession was delivered to 
Gangadin and Sheodayal over the plot m dis¬ 
pute on 8-6-1950 in execution of the decree 
for ejectment against Chhotey accused. 

The other accused, Chandrabhan 
Dayal are related to Chhotey accused. We do 
not think that after the decree for ejectment 
and the consequent delivery of 
accused Chhotey, Chandrabhan or Shn 
had any right to the plot in dispute. They 
k have not produced any evidence to show tnai 
- after the decree for ejectment or 

‘dakhalnama’ any new right was conferred 
them by Gangadin or Sheodayal. In tne 
sence of any such evidence, they 
trespassers and as such they had no iig 
cultivate the plot in dispute, and, ^\^^hey 
wrongly cultivated it and, when the Jightiui 
owners, namely, Gangadin and Phooljai , 
to cultivate it they had no right to . 

from doing so. In our opinion no 9 

nght of defence of property arose m ineir 


favour. Such a right arises only in the case 
of rightful owners and not in the case ot tres¬ 
passers, particularly against the rightful ownei^- 

(11) There is no doubt that if the appellants 
had wrongtulJy taken possession over tne plot 
in dispute even after their ejectment, Phooi¬ 
jari and Gangadin had no rigiit to take tne 
law into their own hands and beat Inern, and 
if they actually beat them lirst and the ac¬ 
cused beat them in self-defence then it can 
be said that tney had some right. But in 
view of our finding above that Cnandraohan 
and others beat Phooijari and Gangadin when 
they did not stop ploughing at their request, 
no question of the light of self-defence arises 
in their favour. 

(12) The right of private defence only arises| 
against acts which constitute an offence ex-i 
cept in certain specifted circumstances. The 
right of private defence of person extends to 
acts which amount to an offence affecting the 
body of the person exercising the right or the 
body of any other person. The right of private 
defence of property covers cases of acts which 
are offences falling under the definitions of] 
‘thelP, ‘robbery’, ‘mischief’ or -criminal tres-, 
pass’ or an attempt to commit any of these. 

(13) As far as the right of private defence 
of person is concerned, the evidence for the 
prosecution is, as stated above, that the ac¬ 
cused beat Phooijari and Gangadin when the 
latter did not stop ploughing at the request 
of the accused. In view of the large number 
of accused persons, and the presence of only 
Phooijari and Gangadin on the other side, it 
is wholly improbable that Phooijari and Ganga¬ 
din would think of striking the members ot 
the parly of the accused. The number of in¬ 
juries supports the prosecution theory, inas¬ 
much as 21 injuries were inflicted on Phool- 
iari and Gangadin, whereas the injuries in¬ 
flicted on the persons of two of the accused 
were merely nominal. In this state of facts 
and circumstances, the case of private defence 
of person argued by the learned counsel for 
the appellants has no substance. 

(14) As regards the private defence of pro- 
I^erty. the nosition. as we have already stated, 
is that the act of Phooijari and Gangadin should 
amount to an offence before the accused could 
have any right of private defence against 
such an act. Phooijari and Gangadin had ob¬ 
tained possession through court on 8-6-1950. 
and, if on 28-7-1950, they went to plough 
their field, it could not be said that they were 
committing any offence. The learned counsel 
for the appellants has urged that one of the 
prosecution witnesses has admitted that Chan¬ 
drabhan appellant and his son Chhotey Lai 
had cultivated the field about four days be¬ 
fore the occurrence. 

We are not inclined to believe this state¬ 
ment, because Phooijari and Gangadin, having 
taken possession immediately through court, 
are not likely to have submitted to this plough¬ 
ing of the land by Chandrabhan and Chhotey 
Lai. Further, the statement of the Sub-In.';- 
pector of police shows that the whole field 
had not been nloughed up. but only a small 
portion of it had been ploughed. The correct 
fact appears to be that the party of the ac¬ 
cused for the first time decided to plough up 
the field on the date of the occurrence, and 
there was resistance on the part of Phooijari 
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and Gangadin, which led to their being given 

a serious beating causing the death of both of 
them. 

(1.5) Under the circumstances, the accused 
had no right of private defence of property 
either. Assuming, that they had cultivated 
the land four days earlier, and Phooljari and 
|Gangadin tried to cultivate it on the date of 
the occurrence. Phooljari and Gangadin were 
acting ‘bona fide’ in the exercise of "their right, 
and were not committing any offence of cri¬ 
minal trespass, even if the possession of the 
land on that dale was with Chandrabhan ap¬ 
pellant. In order to make out an offence of 
mminal trespass, it has to be proved that 
1he trespass was made with intent to intimi¬ 
date. insult or annoy. No such intention could 
l)e presumed in the case of Phooljari and 
Gangadin, l)ecause their entry was clearly in 
the ‘bona fide’ exercise of their right. See — 
Supdt. and Remembrancer of Legal Affairs, 
Bengal v. Bhagirath Mahato', AIR 1934 Cal 
610 (A). 

fl6) Learned counsel for the appellant have 
relied on — ‘Rex v. Horam’, AIR 1949 Ail 
564 (B), m support of their contention that 
even if they were trespassers they had a right 
of self-defence. In our opinion this has no ap¬ 
plication to the facts of the present case. In 
ihat case the trespassers had cultivated the 
land in spite of a decree for ejectment against 
them and the decree-holder instead of filing 
a suit for ejcctment_ against them or taking 
othei’ legal proceedings used force against 
them and beat them in order to dispossess 
them. This is not the case here. 

(17) It has further been argued that from 
the evidence of Kedari and Ram Din it ap- 
oeared that the accused Chandrabhan and 
others had been cultivating the plot in dis¬ 
pute from four days before and on the day 
in question also they had been cultivating it 
from before and Phooljari and Gangadin came 
afterwards. There is no doubt that the evi¬ 
dence of these two witnesses is to that effect. 
The evidence of Ram Din that Chandrabhan 
and others had been cultivating the plot in 
dispute from before on the day of occurrence 
cannot be accepted in view of his statement 
that he reached the spot when the accused 
were beating Phooljari and Gangadin v/ith 
lathis and that he did not know how the fight 
started. 

It appears somewhat improbable that Chan¬ 
drabhan and Khudda had been cultivating the 
field in dispute from before on the day of 
occurrence and that Phooljari and Gangadin 
came afterwards. If this is correct then there 
is no explanation about the number of in¬ 
juries on the person of Phooljari and Ganga¬ 
din. We have already said above that Chan¬ 
drabhan and Khudda could not have inflicted 
all those injuries on them and that there were 
many other persons with them. This indicates 
that Phooljari and Gangadin were cultivating 
the plot on the day of occurrence when 
Chandrabhan with his party reached there 
and assaulted them and this alone explains 
the number of injuries on Phooljari and Ganga¬ 
din. Even if it is accepted that Chandrabhan 
end Khudda had been cultivating the disputed 
Plot on the day of occurrence from before and 
Phooliari and Gangadin went there after them 
and started ploughing it from the other side 
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when they were beaten by Chandrabhan and 
others, that does not in any way affect the 
liability of Chandrabhan and his companions. 
They had no right to stop Phooljari and Ganga¬ 
din ^ who were the rightful owners from culti¬ 
vating the plot and to beat them when they 
did not comply with their demand. 

(17a) The question which is now left for con¬ 
sideration is which of the appellants took 
part in the beating. As regards Chandrabhan 
and Khudda. there is no doubt that they were 
present on the scene of occurrence. They ad¬ 
mitted this fact. As regards Murli and Reoti 
who are closely related to Khudda it has been 
stated that they have been falsely implicated 
on account of their relationship with Khudda. 
There is no doubt that they are closely relat¬ 
ed to him. Murli is the father of Khudda 
and Reoti his brother. 

It has been argued that they may have 
been falsely implicated on account of the rela¬ 
tionship though at the same time there is 
also the possibility that they may have taken 
part in the fight v/ith Khudda. They are both 
named in the first information report which 
was made shortly after the occurrence. They 
have been named by P. Ws. Banwari, Sheo 
Dayal, Kedari mukhia and Ram Din. It has 
been argued on their behalf that the evidence 
of Banwari and Sheodayal was not reliable 
as they were related to the deceased. We do 
not think that merely because they were re¬ 
lated to them their evidence should be dis¬ 
carded. Nothing has been brought out in their 
cross examination as to why they would false¬ 
ly implicate these two accused. There is also 
no reason why Kedari mukhia and Ram Din 
have named them. It has not been alleged 
that there was any enmity against these two 
appellants. We are, therefore, of opinion that 
there is sufficient evidence against them and 
that they took part in the beating. 

(18) On behalf of Bhola accused it was 
argued that he bad been implicated because 
he made the proclamation at the time of the 
re-deUvery of possession to Chandrabhan and 
Ihat Bansia who is his cousin has also been 
implicated because of his relationship with 
Bhola. There is no doubt that on the evid¬ 
ence on the record _ it is proved that Bhola 
made the proclamation when possession was 
re-delivered to Chandrabhan. We do not think 
that he was implicated in this case simply be¬ 
cause^ he had made the proclamation on the 
occasion of the re-delivery of possession to 
Chandrabhan. Moreover, if the complainant 
had any grievance against Bhola because he 
made the proclamation under the orders of 
the Amin at the time of re-delivery of 
possession, there does not appear any satis¬ 
factory reason why Bansia who is his distant 
cousin should have been implicated. There 
was no direct motive for the complainant and 
the prosecution witnesses to implicate him. 

It was argued on behalf of Bansia that 
the accused Chhotey had been acquitted by 
the lower court because he was not named at 
first by Ram Din (P. W.) in his statement before 
it and that his name was mentioned only at 
the suggestion of the counsel for the prose¬ 
cution, and when Chhote was acquitted on 
this ground, Bansia too should have been ac¬ 
quitted as he too was named by Ram Din 


1954 Maiku Lal v. Munni 

before the lower court after his name was 
suggested by the counsel for the prosecution. 

It appears from an examination of the state¬ 
ment of Ram Din made before the lower 
court that he at first forgot to name Chhote 
and Bansia before the lower court and when 
he was reminded of his statement in the com¬ 
mitting court, where he had named these per¬ 
sons along with the other accused, that he 
said that they too were present and took part 
in the occurrence. It cannot be said that 
^ Chhote and Bansia had been implicated in 
the case subsequently, because their names 
were mentioned at the earliest opportunity in 
the first information report and also in the 
court of the committing Magistrate. 

It appears that while giving the names of 
the accused Ram Din forgot the names of 
Chhote and Bansia and when he was definite¬ 
ly asked whether they were also among the 
assailants or not, then he mentioned their 
names. We do not think that merely because 
Ram Din forgot to mention their names in 
the first instance in the lower court it is prov¬ 
ed that they were not there. So far as Chhote 
is concerned;, he is a close relation of Chandra- 
bhan and it was he against whom the suit 
for ejectment had been decreed and possession 
had been obtained. We do not think that the 
reasoning given by the lower court for the 
acquittal of Chhote is correct. 

In the circumstances, we are of opinion 
that merely because Ram Din forgot to men¬ 
tion the name of Bansia at the first instance 
in his statement before the lower court though 
he had mentioned his name in the comrnitting 
court and though he was mentioned ^ in the 
first information reoort and in the dying de¬ 
claration, Ex. P8. made by Gangadin, is no 
sufficient reason for his acquittal. 

(19) About the appellant Shri Dayal, it has 
been argued that P. W. Banwari in his cross- 
examination said that he stated in the com¬ 
mitting court that this accused was among 
the persons who first assaulted Phooljari and 
Gangadin. But his statement before the com¬ 
mitting court discloses that he had not maoe 
this statement there. It appears from a Peru¬ 
sal of his statement before the comrnitting 
court that he had mentioned the name of bnri 
Dayal accused among the persons who were 
present at the time of the occurrence and 

took part in it. 

It is possible that he should not 
one of the accused who first assaulted Pl^oi- 
jari and Gangadin and may have joined them 
later on. This accused is of the family o 
Chandrabhan. He too is named in the nrsi 
information report and in the dying declara¬ 
tion of Ganga Din. It appears improbable tna. 
he has been falsely implicated though he w 
not present at the spot. It was argued on his 
^ half that his case was parallel to 

Sahai accused who has been given the hen - 
fit of doubt and acquitted. In our , 

contention is not correct. Ram Sahai accuse 
Was not named in the first information 
and it was merely on account of tnis reason 
that he was given the benefit of In 

our opinion, there does not appear any ^ 
factory reason to disbelieve the prosecu ion 
evidence against him. We are, .^hweyer, 
opinion that he was present at the pia 
occurrence and took part in it. 
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(20) In view of what has been said above, 
we are satisfied that the appellants formed an 
unlawful assembly with the common object 
of beating Phooljari and Gangadin when they 
d>d not stop ploughing the field in question 
on their demand and beat them which caus¬ 
ed their death. They have, therefore, been 
rightly convicted under S. 147 and S, 302 read 
with ’S. 149, I. P. C. The appeal is dismissed. 

(21) As the appellant Chandrabhan is on 
bail he shall surrender to it and serve out 
his sentence. 

(22) Leave to appeal is refused. 

B/R.G.D. Appeal dismissed. 
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Maiku Lal and others, Appellants v. Munni 
Lal, Opposite Party. 

Appln. No. 60 of 1948, D/- 30-7-1953, to re¬ 
vise order of Civil J., Mohanlalganj, Lucknow, 
D/- 13-4-1948. 

Civil P. C. (1908), Ss. 115, 151 — laterfer- 
ence with orders under inherent power. 

Money decree in favour of L and M — 
Deposit of whole decretal amount by judg¬ 
ment-debtor — M applying for half the 
amount — L pleading that whole amount 
belonged to B of whom L and M were 
mere benamidars — Also that M was a 
member of a joint Hindu family with L 
and others and half amount could not be 
handed over to M without disruption in the 
family — Court holding that he could not 
go into those questions at that Stage and 
allowing M to withdraw half amount on 
furnishing security to safeguard interests 
of the other party — Court held had 
authority to pass that order under S. 151 if 
under no other sections — Order held was 
just and proper and could not be interfer¬ 
ed with under S. 115. (Para 1) 

Anno: Civil P. C., S. 115 N. 20; S. 151 N. 10. 

Mohd. Naziruddin, for Appellants; Uma 
Shankar Srivastava, for Opposite Party. 

MALIK C. J. : Tins is an application under S. 
115 of the Code. A decree was passed on 5-11-1941 
in favour of Lalta Prasad and Manni Lal for Rs. 
36.545/5/- with costs and interest. The judgment' 
debtor deposited the whole of the decretal amount 
on 13-1-1942. After the deposit Manni Lal made 
an application that half of the decretal amount 
may be paid over to him. The other decree-holder 
Lalta Prasad, however, made attempts to get the 
entire decretal amount attached by the Income 
Tax authorities in lieu of the Income tax 
payable by the firm Messrs. Bhagwandas 
Manni Lal. After some delay in the enquiry whe¬ 
ther income-tax was really due and whether 
the income was payable by the decree-holders 
the application for refund of half of the decretal 
amount came up for hearing. Lalta Prasad then 
raised no objection that the money did not belong 
to either Manni Lal or himself but that the whole 
of the decretal amount belonged to Bhagwan Das 
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who had advanced the money to the judgment- 
debtor, Ram Janki and the names of Lalta Prasad 
and Manni Lai m the mortgage deed were merely 
as 'benamidars'. 

It was further pleaded that Manni Lai was a 
member of a Joint Hindu family with Lalta Prasad 
and others and a half share in the decretal 
amount could not be handed over to Manni Lai 
without disniption in the family and adjudica¬ 
tion as to the share of Manni Lai in joint family 
assets. The learned Judge rightly held that he 
couid not go into the question at that stage whe¬ 
ther Bhagwan Das was the beneficial owner of 
the decree or the decretal amount belonged to 
Lalta Prasad and Manni Lai nor could he go into 
the question whether there was a joint Hin^u 
family and the money belonged to that family 
and adjudicate on the share in that case payable 
to Manni Lai All these matters, the learned Judge 
thought could well be left to further litigation 
if any of the parties so desired. The learned Judge, 
therefore, thought it just and proper that Manni 
Lai should be allowed to withdi’aw a half share 
in the decretal amount on furnisliing security in 
the sum of Rs. 20,000/- to safeguard the interest 
of the other party who might be entitled to 
claim the amount. It is urged by the learned coun¬ 
sel that this order was not in accordance with 
any provisions of the Code and was without 
jurisdiction. 

The money was in deposit in Court and was 
payable to the decree-holders and it cannot be 
said that by allowing half of the amount to be 
paid to one of the two decree-holders the learned 
Judge did something which he was not authoris¬ 
ed to do under the law. We think that the order 
could be passed by him certainly under S. 151 of 
the Code if under no other sections. In any case 
it is a just and proper order and there is no 
reason why we should interfere under S. 115, Civil 
P. C. 

(2) The application is, therefore dismissed with 
costs. 

C/H.G.P. Application dismissed. 
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State, Appellant v. Shri Krishna Pd. Dar. 
Respondent. 

Criminal Govt. Appeals Nos. 540 and 541 of 
1951, D/- 4-3-1953, against order of City Magis¬ 
trate 1st Class, Allahabad, D/- 30-11-1950. 

(a) Factories Act (1948), S. 2 (1) — Workers 
— Meaning. 

Only such persons can be classified as 
workers of a factory who are either directly 
or indirectly or through some agency, 
employed for doing the work of any manu¬ 
facturing process or cleaning, etc., with 
which the factory is concerned. It does not 
contemplate the case of a person who comes 
and that too without the knowledge of the 
factory owner or v/ithout his intervention, 
either directly or indirectly, and does some 
work on the premises of the factory. 

(Para 6) 

(b) Factories Act (1948), S. 52 — Breach of, 
by persons over which employer has no control. 


A. I. S. 

Only such workers alone are contem¬ 
plated by S. 52 over whom the particular 
employer has control, not only in the matter 
of taking work from them, but also in the 
matter of their employment, leave, holidays^ 
etc., for if that had not been so the Legis¬ 
lature could not haye made an employer 
responsible in the event of there being a 
breach in regard to lack of substitution of a 
holiday for a Sunday in the event of the 
worker being made to work on a Sunday. 

It is inconceivable that a person should be 
held responsible for something which he 
has no control over. (Para 9) 

No presumption can be raised that the 
persons are the workers of the factory from 
the mere fact that they are found working 
on the portion of the premises of the fac¬ 
tory. (Para 8) 

A, a publishing company, engaged B, a 
contractor to do the work of binding of 
their printed volumes. The work was not 
connected with their manufacturing process 
and was to be done by B outside the pre¬ 
mises of A company. B, without the know¬ 
ledge of the manager of A company brought 
some workers on the companies premises 
on a holiday and those persons were found 
to be working there by the Factory Inspec¬ 
tor who prosecuted the company’s manager 
for a breach of S. 52. 

Held that as the manager had no control 
over B's workers, they were not workers as 
contemplated by S, 52 and the manager 
could not be convicted of any breach of the 
section. AIR 1947 Nag 83 and AIR 1934 
Cal 546, Distinguished. (Paras 9, 11) 

J. R. Bhatt. Asst. Government Advocate, for 
Appellant: S. N. Katju, for Respondent. 

CASES REFERRED TO; 

(A) ('47) AIR 1947 Nag 83: 47 Cri LJ 784 

(B) (’34) AIR 1934 Cal 546; 35 Cri LJ 1401 

B. D. MUKERJI J.: These tv/o appeals by 
the State arise out of more or less the same facts 
and consequently we propose to dispose of both 
these appeals by this common judgment. 

(2) In Appeal No. 540 there is only one respon¬ 
dent, namely, Sri Krishna Prasad Dar, Manager 
Allahabad Law Journal Co. who has figured in 
both the cases. In appeal No, 541 of 1951 there 
are two respondents, namely, Rameshwar Prasad 
Bajoria, resident of 9 Dalhousie Square Calcutta, 
who is said to be the occupier of Allahabad Law 
Journal Co. Ltd. and Sri Krishna Prasad Dar, 
Manager of the Allahabad Law Journal Co. Ltd. 

(3j Tile facts which have given rise to these 
two Government Appeals lie within a very narrow 
compass and they may be stated as follows; On 
25-6-1950, which was a Sunday, Mr. M. L. Bhagat, 
Inspector of Factories, paid a visit to the Allaha¬ 
bad Law Journal Co. Ltd. and discovered eleven 
persons working in the outer portion of the 
factory building in a verandah. He found that 
the Chaukidar or the Darwan, as he was called, 
was also present at the time. The Inspector 
found the main factory premises locked and he 
also found that the persons who were working 
at that time were busy binding certain books. It 
is pointed out, however, that these men were not 
using any “power” or machinery of the factory. 
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which was at that time locked away from all 
accessibility of these persons. He called for the 
“Register of Factoi^ Workers” as also the 
"Inspection Book”. TTiese, however, could not be 
produced because neither the Manager, nor any¬ 
body responsible for running the Press, was 
present at the time. 

(4) The Inspector of Factories made a report 
in regard to tiiis matter and as a consequence of 
his report, two complaints were filed against Sri 
Krishna Prasad Dar and one complaint against 
Rameshwar Prasad Bajoria. In one of the com¬ 
plaints — the complaint which has given rise to 
Appeal No. 541 of 1951 — the charge was for 
the breach of S. 52, Factories Act, 1948, namely, 
Act 53 of 1948. In the other complaint, which 
has given rise to*Appeal No. 540 of 1951 there 
was a complaint for a breach of S. 62. Factories 
Act, read with R. 97 of the Act. 

(5) Section 52, Factories Act, is in these words: 
"52 (1) No adult worker shall be required or 

allowed to work in a factory on the first day 
of the week (hereinafter referred to as the said 
day), unless: 

(a) he has or will have a holiday for a Vv'hole 
day on one of the three days immediately 
before or after the said day, and 

(b) the manager of the factory has, before 
the said day or the substituted day under 
•cl. (a), whichever is earlier, 

(i) delivered a notice at the office of the 
Inspector of his intention to require the worker 
to work on the said day and of the day which 
is to be substituted, and 

(ii) displayed a notice to that effect in the 

factory: Provided that no substitution shall be 
made which vhll result in any worker working 
for more than ten days consecutively without 
a holiday for a whole day.” 

It is not necessary to quote the other portions of 
this section. 

(6) It appears from this section that a worker 
■cannot be permitted or asked' to work on a Sunday 
tinless arrangement has been made to give him 
a holiday in substitution of the Sunday on which 
he is made to work; the section further requires 
that previous notice of this desire of the factory 
to employ a particular worker on a Sunday and 
substituting the Sunday by another off-day has 
to be communicated to the Inspiector of Factories 
before he is made to work. The prohibition con¬ 
tained in the section, however, applies to a 
worker in a factory. "Worker” has been defined 
th S. 2 (1) of the Act as follows: 

"(1) 'worker* means a person employed, directly 
or through any agency, whether for wages or 
not, in any manufacturing process, or in clean¬ 
ing any part of the machinery or premises 
Used for a manufacturing process, or in any 
other kind of work incidental to, or connected 
with, the manufacturing process, or the subject 
Of the manufacturing process. ’ 

Prom the definition it is clear that only such 
persons can be classified as workers of a factory 
who are either directly or indirectly or through 
some agency, employed for doing the work ^ 
^ny manufacturing process or cleaning, etc. with 
which the factory is concerned. It does not con¬ 
template the case of a person who comes and 
that too without the knowledge of the facto^ 
Owner or without his intervention, either directly 
or indirectly, and does some work on the premises 

the factory. Section 62 of the Act enjoins: 
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“No adult worker shall be required or allowed 
to work in any factory otherwise than in accord¬ 
ance with the notice of periods of work for 
adults displayed in the factory and the entries 
made beforehand against his name in the 
register of adult workers of the factory.” 

According to the case for the prosecution the 
persons who were found in a cetain portion of 
the Law Journal Press premises, had no such 
notice of periods of work displayed in the factory 
in regard to them. Under Rule 97 of the Rules 
framed under tne Factories Act (v/e may mention 
that the Rules that apply to the present case 
were the rules that were framed under the 
Factories Act of 1934, because the Rules framed 
under the Present Act came into force in 1951) 
the Manager of a factory was required to main¬ 
tain a register which indicated certain details 
and contained certain information in relation to 
the workers of the factor^’. The case against Sri 
Krishna Prasad Dar was that, as Manager, he 
employed workers on a Sunday without comply¬ 
ing with the provisions of the Act with respect 
to making workers work on a holiday; the charge 
further was that the register of the factory did 
not disclose the names and the particulars in 
regard to the eleven persons ■vv'ho were found 
working on a certain portion of the premises of 
the Allahabad Law Journal on 25-6-1950. There 
were certain other minor infringements to 
which attention was drawn by the Inspector of 
Factories, namely, the fact that certain registers 
were not available to him on demand. We do 
not consider it necessary to go into the question 
of these registers, because no particular charge 
against the respondents hangs thereby. 

(1) rue main charge, therefore, against the res¬ 
pondents was that they made eleven persons work 
on a Sunday in contravention of the Factories 
Act; further that there were no appropriate en¬ 
tries in the registers of the factoiy relating to 
these alleged workers. The defence of tlie 
Manager as also the Occupier was that these per¬ 
sons who were found by ihe Inspector on a 
certain part of the premises of the Allahabad Law 
Journal Co. Ltd. were not workers of the Company 
nor had they been employed directly or through 
any agency by the Company. With regard to 
the entries in the registers it was stated that 
obviously the names and particulars in relation 
to these persons could not have been in the 
registers maintained by the Company, inasmuch 
as these persons were not the employees or 
workers cf tne Company. As regards the non¬ 
production of the various registers called for by 
the Inspector at the time of his visit, it was 
said that liis visit having been on a holiday, the 
premises were locked and closed and no officer of 
the Company being present on the premises 
obviously these registers could not have been 
produced. The defence of the Manager further 
was that he had given a contract to one Abdul 
Rahim for binding some volumes and that Abdul 
Rahim wos required to remove the unbound 
volumes from the premises of the Company to his 
own premises, bind them there and then hand 
over the finished bound volumes to the Company, 
and that Abdul Rahim instead of removing the 
unbound volumes to his place, without the know¬ 
ledge of the Manager or anybody else of the 
Company, brought his labourers on to the pre¬ 
mises -and started getting work done by these men 
on. that particular day. The persons who were 
found on the premises were the persons who had 
been engaged by Abdul Rahim in order to com 
plete a contract which he had taken from the 
Company. The contract which Abdul Rahim had 
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was a contract to do a particular piece of work, 
work not connected directly or indirectly with the 
process of manufacture going on during the 
relevant period in the factory but work which 
the factory had already completed, namely, the 
printed volumes, which had to be put through a 
further process of manufacture in order to make 
them marketable. It v;as, according to the 
defence, an Independent act of manufacture which 
had been undertaken by Abdul Rahim by entering 
into (hat contract with the Company. It is im¬ 
portant to note that Abdul Rahim was, on the 
application of Sri Krishna Prasad Dar, Manager 
of the Allahabad Law Journal Co. Ltd., made a 
party to the proceedings in the court below. As 
a matter of fact, Abdul Rahim became a co¬ 
accused with Sri Krishna Prasad Dar in one of 
the cases. Abdul Rahim admitted the fact that 
ihe labourers who were doing the work of binding 
in the verandah of the factory were his labourers 
and that they were working in the verandah of 
the factory ‘against’ the instructions of Mr. Dar. 
On behalf of the prosecution no evidence was 
produced to indicate that any of the persons 
found by the Inspector on ihe premises on that 
particular Sunday were the employees or workers 
of the Allahabad Law Journal Company. The 
Inspector apparently made inquiries from the 
persons he found working on the premise-s but 
his inquiries did not reveal the fact that those 
persons v/ere the employees, either directly or 
indirectly, of the Allahabad Law Journal Com¬ 
pany. 

(3) On behalf of the State it is contended that 
once persons are found working on some portion 
of the premises of a factory, then a presumption 
must be raised that those persons are the 
workers of the factory and that unless it is proved 
positively that they are not workers, the liability 
of the Manager of the Company cannot cease. 
Reliance was placed on the wording of S. 2 (1). 

especially the words “employed. 

through any agency". 

It was contended by Mr. Bhatt that the 
fact that Abdul Rahim had employed them 
for getting the work of Allahabad Law 
Journal Co. completed would make those 
persons the workers of the Allahabad Law Journal 
Co. through the agency of Abdul Rahim. We 
are unable to xagree to this interpretation of 
S. 2 (1). In our judgment, S. 2 (1) contemplates 
cases where the persons are either employed 
directly by the Management of the Company for 
doing the manufacturing processes of the com¬ 
pany or cases where the Company employes some 
agency in order to get employment of labour for 
itself, labour which is directly used in the pro¬ 
cesses of manufacture which that particular Com¬ 
pany undertakes. 

Reliance was placed on the decision of — Tro 
vincial Government, C. P. and Berar v. R. Robin¬ 
son’, AIR 1947 Nag 83 (A). In this case the 
Manager, Robinson, was prosecuted for certain 
breaches of certain sections of the Indian Fac¬ 
tories Act. The trial Court acquitted Robiason 
and an appeal was thereafter filed by the then 
Provincial Government against the acquittal to 
the Nagpur High Court. In that case the 
Electric Supply Co. was having certain additions 
made to certain plants and for the purposes ot 
getting this done, they had given a contract to 
Messrs, Babcock and Wilcox of Calcutta. Babcock 
and Wilcox had really made the infringements 
complained of. The point that was raised on 
behalf of the Electric Supply Co. was that the 
work which Babcock and Wilcox were doing on 


the premises was not work in relation to the 
manufacturing process of the Company and> 
therefore, no offence under the Indian Factories 
Act had been committed by the Company. This 
contention of the Electric Supply Co. was over¬ 
ruled by the High Court on the ground that 
“manufacturing process” had been defined in the 
Act and that it was inclusive of all alteration, 
repair, cleaning, breaking up, adapting, etc. within 
the definition given in the Act and since Bab¬ 
cock and Wilcox were admittedly doing work 
which fell within the purview of the words used 
in the definition of "manufacturing process”, the/ 
liability of the Electric Company was made out. 
The question whether the workmen on the staff 
of Babcock and Wilcox of Calcutta could be 
deemed to be the workers of the Electric Supply 
Co. Jubbulpore, was not poinfedly raised in the 
case, although reference was made to the defini¬ 
tion of “worker" contained in the Factories Act. 
It was noticed that the word “worker” included 
a person employed in any manufacturing process 
or ony kind of work whatsoever incidental to or 
connected with the manufacturing process or con¬ 
nected with the subject of the manufacturing pro¬ 
cess. It was further pointed out that “worker” 
included a loerson who was employed in any kind 
of work connected with the subject of the manu¬ 
facturing process. The point, however, was not 
brought out as to whether or not the workers 
then employed by Babcock and Wilcox could be 
deemed to be v;orkers of the Electric Supply Co. 
But. it does appear that the learned Judges 
assumed, on the facts of that particular case, that 
the workers so employed were to be deemed 
workers of the Jubbulpore Electric Supply Co. 

(9) In the case before us it could not be said, 
at any rate not in the state in which the evidence 
in this case is, that the workers who were 
found on the premises of the Allahabad Law 
Journal Co. or within its precincts were the 
workers of the Allahabad Law Journal Co. The 
scope of S. 52, Factories Act, makes it clear to 
us that only such workers alone are contemplated 
by that section over whom the particular em¬ 
ployer has control, not only in the matter of 
taking work from them, but also in the matter of 
their employment, leave, holidays, etc., for if that 
had not been so the Legislature could not have 
made an employer responsible in the event of 
there being a breach in regard to lack of substi¬ 
tution of a holiday for a Sunday in the event of 
the worker being made to work on a Sunday, 
ft is inconceivable that a person should be held 
responsible for something which he has no con¬ 
trol over. In this particular case the Allahabad 
Law Journal Co. could not possibly control the 
leave of the persons who v;ere employed by Abdul 
Rahim to do a particular job, for the Allahabad 
Law Journal Co. How could the Allahabad Law 
Journal Co. know whether or not the workers 
who were employed by Abdul Rahim on that 
particular date had or had not “substitution leave” 
in lieu of the work that they were putting in 
on a Sunday? In this particular case we have 
this fact clearly found by the trial Court, a 
finding with which we are in agreement, that the 
workers employed by Abdul Rahim were in the 
precincts of the Allahabad Law Journal Co. 
without the knowledge and without the permission 
of the Manager or the occupier of the manufac¬ 
turing concern. 

aO) Reliance was also placed by Mr. Bhatt on 
the decision of — ‘Ramdit Mall v. Emperor’, 
AIR 1934 Cal 546 (B), which is a decision by 
Costello, J. This decision is not very helpful for 
our present purposes for the reason that in that 
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case Costello, J. was dealing with the provisions 
of the Factories Act of 1911. Some of the pro¬ 
visions of the Factories Act of 1948. particularly 
the provisions in point, are in different words 
from the provisions of the Factories Act as it was 
in 1911. 

(11) In the result, we are of the opinion that 
the decision of the trial Court in Government 
Appeal No. 540 of 1951 was right in so far as 
Sri Krishna Prasad Dar could not have been 
convicted for the contravention of S. 62, Factories 
Act, 1943. We are also of the opinion that the 
decision of the trial Court was equally right in 
Government Appeal No. 541 of 1951, inasmuch 
as the respondents Rameshwar Prasad Bajoria 
and Sri Krishna Prasad Dar could not have 
been convicted under S. 52, Factories Act. We 
see no merits in either of the two appeals pre¬ 
ferred by the State Government and we accord¬ 
ingly dismiss both the appeals. 

B/D.R.R. Appeals dismissed. 
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MALIK C. J. AND CHATURVEDI J. 

State V. Ballister Singh and others. Respon¬ 
dents. 

Govt. Appeal No. 315 of 1953, D/- 7-8-1953, 
from order of 1st Addl. S. J., Bareilly, D/- 
8-9-1952. 

(a) Criminal P. C. (1898), Ss. 421 and 417 -- 
“May dismiss the appeal summarily.^' 

Appeal filed under S. 417 by State Gov¬ 
ernment — S. 421 applies and High Court 
has power to dismiss it summarily if it is 
not satisfied that there are sufficient 
grounds for admitting it and issuing notice 
to the other side. (Para 3) 

Anno: Cr. P. C., S. 421 N. 1, 3. 

(b) High Court Rules and Orders — 
High Court Rules and Orders (Allaha¬ 
bad), Ch. 18, R. 2 — Summary dismissal of 
Criminal Appeals — (Criminal P. C. (1898), 
S. 421). 

Jurisdiction of High Court under S. 421, 
Criminal P. C., to dismiss a petition of 
appeal is not affected by the Rules — 
Appeal cognizable by bench of two Judges 
— Clauses (2) to (6) and the latter parts 
of Cl, (1) of Rule 2 deal with civil matters 
only and do not apply to criminal matters 
and hence the words “motion for the 
admission of memorandum of appeal” does 
not include a criminal appeal, which is 
specifically provided for by Cls. (7), (8) and 
(9) of that Rule “ Therefore, the appeal 
cognizable by a bench of two Judges can 
be summarily dismissed only by that bench 
and not by the single Judge before -whom 
the petition of appeal is presented for 
■ admission. (Paras 6, 8) 

Anno: Cr. P. C., S. 421 N. 1, 3. 

D. Puniyal Deputy Govt. Advocate, for the 
State; Bishambhar Dayal (amicus curiae), for 

Respondents. 

CASE REFERRED TO: 

(A) ('53) AIR 1953 All 211: 1953 All LJ 166: 
1953 Cri LJ 571 


Singh (Malik C. J,) 

MALIK C. J. The point referred to this Bench 
by a learned single Judge is whether a Government 
Appeal filed imder Section 417, Criminal P. C., can 
be summarily dismissed under Section 421, Criminal 
P. C., by a learned Jiidge sitting alone. 

(2) The practice in this Court has been that all 
criminal appeals, whether cognizable by a Bench 
of two learned Judges or by a learned single Judge, 
are presented before a learned Single Judge autho¬ 
rised to receive appUcstions in criminal matte : 
who admits the appeals, directs notices to be is 
sued and cases cognizable by a Bench of two learn 
ed Judges are then listed before such Bench for 
final disposal after service of notice, while case^ 
cognizable by a learned single Judge are listed be¬ 
fore a single Judge. 

(3) That criminal appeals, whether filed by an 
accused against an order of conviction or by the 
State against an order of acquittal, can be dismiss¬ 
ed summarily under Section 421, of the Code can¬ 
not. be doubted, though at one stage the learned 
Deputy Govt. Advocate urged that S. 421 did not 
apply to an appeal under Section 417 of the Code. 
This submission, however, has no force and learn¬ 
ed counsel had to concede that Section 421 applied 
to all appeals. Chapter 31, Criminal P. C., pro-,' 
vides for appeals and Scciio.ns 405 to 413 lay down 
what orders or judgmenis are appealable and to 
which court. Section 417 authorises the State 
Goveinmeiit to direci the Public Prosecutor to pre¬ 
sent an appeal to the High Court from an original 
or appellate order ol acquittal passed by any court, 
other than a High Court. Section 418 then pro¬ 
vides that an appeal lies both on questions of 
fact as well as on questions of law. Sections 419 
and 420 then deal with the question how appeals 
are to be presented. 

Section 4'l9 lays down that every appeal shall be 
made in the torrn of a petition in writing present¬ 
ed by the appellant, or his pleader, and every such 
petition has to be accompanied by a copy of the 
judgment or order appealed against; and Section 
420 deals with appeals £s presented by the appel¬ 
lants in jail. Section 421 deals w'ilh all appeals 
whether presented under Section 419 or Section 
420, which would include an appeal filed by the 
State Government against an order of acquittal. 
Section 421 lays down that on receiving the peti¬ 
tion and copy of the order under Section 419 or S. 
420, the appellate court shall peruse the same and 
if it considers that there is no sufficient ground 
for interfering, it may dismiss the appeal summa¬ 
rily. Then there is a Proviso which requires that 
such summary dismissal can only be after the ap¬ 
pellant or his pleader has been given an opportu¬ 
nity to be heard, and the second part of the sec¬ 
tion gives the Court the power to send for the re¬ 
cord, if it thinks necessary, before dismissing the 
appeal summarily, but it is bound to do so. 

Section 422 then provides that if an appeal has 
not been dismissed summarily then notice is to be 
issued to the other side and the case is to be heard 
and disposed of in the manner provided for in the 
Code. There can, therefore, be no doubt that the 
Court has the power to dismiss an appeal filed un¬ 
der Section 417 by or on behalf of the State Gov¬ 
ernment .summarily, if it is not satisfied that there 
are sufficient grounds for admitting it and issuing 
notice to the other side. 

('4) The question, however, remains whether such 
an order of summary dismisssi can be passed by a 
learned single Judge or by a Bench of two Judges. 
This question has to be decided in accordance with 
the Rules of the Court. Chapter V deals with 
jurisdiction of Judges sitting alone or in division 
courts and reliance is placed on Chapter V, Rule 
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2 (1) and it is said that a motion for the admis¬ 
sion of a memorandum of appeal is cognizable by a 
learned single Judge whether such a motion is 
made in a criminal or a civil matter. The ques¬ 
tion, therefore, is whether a motion for the admis¬ 
sion of a memorandum of appeal under Rule 2 (1) 
of Chapter V includes a petition of appeal in a cri¬ 
minal matter. On behalf of the State, it is urged 
that clauses (i) to (vi) deal with civil matters and 
clauses {v.\i), (viii) and (ix) deal with criminal 
matters, and this Rule must be divided, therefore, 
in two parts, the first part dealing with civil matters 
and the second part dealing with criminal matters. 

In support of this interpretation it is urged that 
in a criminal matter there is no need for a motion 
for the admission of a memorandum of appeal and 
the High Court Rules as also the Criminal Proce¬ 
dure Code has used the words "petition of appeal" 
and not "memorandum of appeal", when referring 
to appeals in Criminal matters and it is further 
pointed out that the context in which these words 
occur goes to show that they were intended to ap¬ 
ply only to civil appeals and not to criminal ap¬ 
peals. 

(51 A reference to the relevant provision of Civil 
P. C., would show that Order 41. Rule 9 provides 
for the presentation of a memorandum of appeal 
to the appellate court or the proper officer of that 
court who has to endorse on it the date of presen¬ 
tation and register the appeal in a book to be kept 
for the purpose. When the memorandum of ap¬ 
peal Is in order and it is presented before the court 
or a proper officer of tha.t court he has to admit 
it, endorse the date of presentation and register 
the same in a book known as the Register of Ap¬ 
peals. 

The next s'.ep is that after the memorandum of 
appeal has been admitted the appeal is put up 
again under Order 41, Rule 11, Civil P. C. and the 
appellate court, may dismiss the appeal without 
sending notice to the other side, but this has to 
be done after fixing a date for hearing the appel¬ 
lant or his pleader and giving him an opportunity 
to be heard. If. hov/ever, the appeal is not dis¬ 
missed summarily under Order 41, R. 11 then 
notice has to be issued under Rule 12 to the other 
side fixing a date for the hearing of the appeal. 
Order 41 thus provides for three stages in a civil 
appeal, the first, when a memorandum of appeal 
is presented, its admission and registration; the 
second, its being put up on a fixed date for sum¬ 
mary dismissal under Order 41, Rule 11; and third, 
if the court does not consider it proper to dismiss 
it summarily and decides to issue notice, then the 
case is to be heard on a date fixed after service of 
notice on the other side. 

(6) The Criminal Procedure Code, on the other 
hand, uses the words "petition of appeal" and not 
"memorandum of apf^al" in Section 419 and there 
is no provision in Criminal P. C., similar to Order 
41. Rule 9. Civil P. C. Section 421, Criminal P. C., 
provides that 

"On receiving the petition and copy under sec¬ 
tion 419 or section 420, the Appellate Court shall 
peruse the same. and. if.it considers that there 
is no sufficient ground for interfering, it may 
dismiss the appeal summarily"; 

and Section 422 provides that if the appeal is not 
dismissed summarily then notice of appeal has to 
be issued and the case has to be decided after no¬ 
tice to the other side. 

Chapter 18 Rule 1 of the High Court Rules which 
deals with appeals and applications in criminal 
matters, also uses the words "petition of appeal" 
which has to be presented in Court. Rule 2 then 


provides for a motion for the admission of the peti¬ 
tion of appeal and lays down that where the peti¬ 
tion of appeal is in order the Court may make an 
order admitting it and directing notice to be issued, 
while in the case of a revision it provides for dis¬ 
missal of the application even without issue of no¬ 
tice. By the Rules of the Court, the jurisdiction 
under Section 421, Criminal P. C., could not be 
taken away and a Proviso has, therefore, been add¬ 
ed that it does not preclude the Bench from dis¬ 
missing any petition of appeal under Section 421 
summarily if it thinks it necessary. 

Though the Bench has, therefore, the power to 
dismiss an appeal summarily under Section 421, 
the Rules contemplate that an appeal would nor¬ 
mally be admitted, but Chapter 18 of the Rules of 
Court does not assist us in deciding the question 
whether the power under Section 421, Criminal P. 
C.. can be exercised by a Bench of two learned 
Judges or by a learned single Judge inasmuch as 
the word ‘Bench’ has been defined as including a 
single Judge also. Some indication, however, is 
given in clause (2) of Rule 13 of this Chapter 
which has again attempted to preserve the old prac¬ 
tice in jail appeals that in cases cognizable by a 
Bench of two Judges the order of a Judge sitting 
alone has to be laid before another Judge for con¬ 
currence before the order is issued, which clearly 
indicates that a jail appeal cannot be dismissed 
summarily by a single Judge. 

(7) If the contention of the learned Deputy Gov¬ 
ernment Advocate is accepted that the words “ a 
motion for the admission of a memorandum of ap¬ 
peal" do not include a criminal appeal, then a 
vsingle Judge clearly has no jurisdiction to dismiss 
it summarily. Clauses (ii) to (vi) of Rule 2 of 
Chapter V of the High Court Rules clearly deal 
with civil matters and the subsequent parts of cl. 
(1) of Rule 2 cannot refer to criminal matters as 
they deal with cross-objections or ex parte interim 
orders on applications. We are inclined to the 
view that the words "a motion for the admission 
of a memorandum of appeal” were not intended 
to include a criminal appeal for which specific pro¬ 
visions were made in clauses (7), (8) and (9) of 
Rule 2. 

(7a) Our attention has been drawn to a judgment 
of a learned single Judge in — 'State v. Ganga 
Sahai’, A. I. R. 1953 All 211 (A). We agree with 
the learned Judge that Section 421, Criminal P. C., 
entities the Court to dismiss an appeal summarily 
but we regret that we are not able to agree that 
such sn order can be passed by a Judge sitting 
alone. Our interpretation of the rules of the 
Court is in accordance v/ith the old established 
practice of this Court and in the absence of any 
clear indication to the contrary we do not think 
it will be proper to assume that the Rules intended 
to make a departure from the old practice. 

(8) We are, therefore, of the opinion that a peti¬ 
tion of criminal appeal can be dismissed under S. 
421, Criminal P. C., summarily but in cases which 
are cognizable by two Judges such an order of sum¬ 
mary dismissal can only be passed by a Bench of 
two learned Judges. 

(9) Mr. Bishambhar Dayal was appointed as i 

amicus curiae to represent the other view point I 
and we are glad to note that he has been of great I 
assistance to us in this case. I 

B/M.K.S. Reference answered. I 
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(LUCKNOW BENCH) 

MALIK C. J, AND AGARWALA J. 

Badri Narain Lal, Appellant v. Ramji Lal and 
another, Respondents. 

Second Appeal No. 323 of 1946, D/- 27-7-53, 
against decree of Civil Judge, Mohanialganj, 
Lucknow, D/- 5-4-1946. 

(a) Civil P. C. (1908), Ss. 100 and 101 — 
Appeal shall lie from decree passed in appeal. 

Trial Court decreeing suit for ejectment 
but directing plaintiff to pay costs and com¬ 
pensatory costs to defendant 2 — Defen¬ 
dants submitting to the decree but plaintiff 
filing appeal against portion of decree 
directing him to pay costs and compensa¬ 
tory costs — Appeal allowed — Defen¬ 
dants filing second appeal not against order 
of lower appellate Court but against order 
of the trial Court decreeing suit for eject¬ 
ment — Decree for ejectment passed by 
trial Court held was final and could not be 
challenged in second anneal. (Para 2) 
Anno: Civil P. C., Ss. 100 and 101 N. 5. 

(b) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Ordinance (3 of 
1946), Cl. 3 (d) — Stay of marriage party for 
two days, if restriction on eviction. 

The use of the building for a couple of 
days for putting up a marriage party cannot 
be said to be so inconsistent with the pur¬ 
pose of residence and school as to entitle 
the landlord to nut an end to the tenancy. 
AIR 1929 PC 108; (1898) 1 Ch 424. Distin¬ 
guished. (Para 4) 

(c) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Ordinance (3 of 
11146), Cl. 7 — U. P Control of Rent and Evic¬ 
tion Act (3 of 1947), Ss. 14 and 3 — AppU- 

€abilily. 

Clause 7 of the Ordinance or S. 14 of the 
Act means that if the decree for ejectment 
is on any of the grounds mentioned in S. 3 
the decree can be executed and the tenant 
ejected, but if the decree for ejectment has 
been passed on any other ground then also 
the decree can be executed and the tenant 
ejected unless he is willing to pay to the 
landlord reasonable annual rent or the 
^greed rent whichever is higher. (Para 5) 

(d) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Ordinance (3 of 
1946), Cl. 7 — U. P. Control of Rent and Evic- 
fion Act (3 of 1947), S 14 — Scope — Stage 
when undertaking can be accepted. 

The provisions are for the benefit of the 
judgment-debtor and the proviso has been 
put in to safeguard the interest of the 
landlord. (Para 5) 

Therefore -where no undertaking as re¬ 
gards liability to pay rent or reasonable 
rent was given in the executing court but 
the execution proceedings were not termi¬ 
nated. nor had the judgment-debtor been 
ejected, the undertaking to pay rent could 
be accepted at the appellate stage. 

(Paras 6, 7) 

Niamatullah. for Appellant; Hyder Husain, 

'Or Respondent No. 1 .' 

CASES REFERRED TO : 

(A) (»29) AIR 1929 PC 108: 7 Rang 157 (PC) 

(B) (1898) 67 LJ Ch 205: (1898) 1 Ch 424 

Malik C. j.; These are two connected 
appeals. S^r'ond anneal No. 323 of 1946 has 
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been filed against the decree passed by the 
lower Court in a suit for ejectment and for 
certain other reliefs, while the connected 
appeal,—execution of decree appeal No, 21 of 
1947—has been filed against the order passed 
in execution proceedings dismissing an objec¬ 
tion under S. 47, Civil P. C., by the judgment- 
debtor. 


(2) Learned Counsel for the respondent 
raised a preliminary objection that the second 
appeal is incompetent. The trial Court had 
decreed the suit filed by the plaintiff but had 
directed the plaintiff to pay the costs incurred 
by defendant No, 2 and to pay in addition a 
sum of Rs. 25/- as compensatory costs. The 
defendants had submitted to the decree, but the 
plaintiff had filed an appeal against the portion 
of the decree directing him to pay costs and 
in addition compensatory costs. The appeal 
was allowed and the lower appellate Court set 
aside the order of the trial Court awarding 
costs and compensatory costs to defendant No 
2, against the plaintiff. The defendants have 
filed an appeal now really not against the 
order passed by the lower appellate Court but 
against the order passed by the trial Court 
decreeing the suit for ejectment. The appeal is 
clearly incompetent. The decree for ejectment 
passed by the trial Court had become final, and 
it cannot be challenged in second appeal w’hen 
the defendants did not appeal to the lower 
appellate Court. This appeal, therefore, fails 
and is dismissed v/ith costs. 


(3) As regards the second execution of decree- 
appeal, after the decree for ejectment was 

frf ~~ (U. P. Ordinance No. 

Ill ot 1946) — was passed, Cl. 7 of which is 
c\s follows: 


"No decree for the eviction of a tenant from 
any accommodation passed before the date 
of commencement of this Ordinance shall in 
so far as it relates to the eviction of such 
tenant, be executed against him as long as 
this Ordinance remains in force, except on 
any of the grounds mentioned in section 3 
nrovided that the tenant agrees to pay to the 
landlord ‘reasonable annual rent’ or the rent 
payable by him before the passing of the 
decree, whichever is higher.” 




^ Eviction 

Act — (U. P. Act No. 3 of 1947), S. 14 of which 

IS exactly in similar terms. When the decree- 

holder filed an application for execution of the 

decree and claimed ejectment of the defendant, 

n behalf of the judgment-debtor on 16-11-1946 
The judgment-debtor relied on Cl. 7 of the 
Ordinance and urged that in view of the pro¬ 
visions of that clause he was no longer liable 

h executing Court dismissed 

he objection and an appeal was filed against 
his order before the learned District Judge^ who, 
however dismis.sed the appeal on 23-7-1947. The 

tpnffnnc rejected all other’ con¬ 

tentions of the decree-holder but based his 

contravention of Cl. 3 

^llnwPri Ordinance inasmuch as he had 
flowed a marriage party to stay in the pre- 

mis-s for a neriod of two days. The learned 

judement-debtor “had no 
allcw a marriage party to stay in 

days” ^ of couple of 

1 thought that this user wa^ 

inconsistent with the purpose for which The 
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accommodation had been rented to him. In the 
earlier part of the judgment the learned Judge 
came to the conclusion that the premises had 
been let out to the defendant for purpose of 
residence and for a school. 

(4) On behalf of the appellant, learned 
counsel has urged that the building having 
been let out for human habitation, the fact that 
the marriage party was allowed to stay for two 
days was not inconsistent with the purpose for 
which was (the?) building had been let out. 
Learned counsel has relied on certain obser¬ 
vations of their Lordships of the Judicial Com¬ 
mittee in — ‘U P. O. Naing v. Burma Oil Co. 
Ltd.’, AIR 1929 PC 108 (A) in which they 
interpreted S. 108 (o), Transfer of Property Act, 
and said that the provisions must be liberally 
interpreted. On behalf of the respondent, how¬ 
ever, reliance is placed on — ‘Hobson v. Tul- 
loch’, (1898) 1 Ch 424 (B) in which case a. 
house given for private residence was used for 
a boarding house and it was held that it was 
inconsistent with the agreement that no trade 
or business would be carried on on the pre¬ 
mises. Neither of these two rulings are of much 
assistance to us. It is the usual practice in 
villages in this State that on occasions of mar¬ 
riages etc., in the village the ‘barat’ party is 
put up in a public building like a school build¬ 
ing if the school is closed at the time. The 
learned Judge has recorded a finding that the 
stay of the barat party in the building for two 
days did not cause any damage to the building. 
In the circumstances, we do not think that the 
‘ use of the building for a couple of days for 
putting up a marriage party could be said to 
be so inconsistent with the purpo.se for which 
the house had been let out to the defendant 
as to entitle the landlord to put an end to the 
tenancy. 

(5) Learned counsel for the respondent has. 
however, urged that even under Cl. 7 of the 
Ordinance, and now under S. 14 of the Act. the 
judgment-debtor could resist the execution of 
the decree nrovided he agreed to pay to the 
landlord the* reasonable annual rent or the rent 
payable bv him. whichever is bieher and in ^he 
case before us the judgment-debtor not having 
given any such undertaking in the executing 
court when he filed the objection under S. 47 
of the Code he could not rely on Cl. 7 or S. 14. 
Clause 7 quoted above, read with the proviso 
means that where the ejectment is not on any 
of the grounds mentioned in S. 3. a tenant 
shall not be ejected in execution of a decree 
for eiectment provided he agrees to pav to the 
landlord reasonable annual rent or the rent 
payable by him before the passing of the de¬ 
cree whichever is higher. In other words, if the 
decree for ejectment is on any of the grounds 
mentioned in S. 3 the decree can be executed 
and the tenant ejected, but if the decree fer 
ejectment has been passed on any other ground 
I then also the decree can be executed and the 
tenant piected unless he is willing to pay to 
the landlord reasonable annual rent or the 
agreed rent whichever is higher. 

We have looked into the ebie^+ion filed bv 
the jud'mnent-debtor. No undertaking as re¬ 
gards liability to pay rent or reasonable rent 
was given in that objection. In the grounds of 
before tbe lower Apnellate Court, how¬ 
ever it was said that the tenant was always 
willing to nav the rent. No mention, however, 
was made‘that the tenant was wilMng to nay 
the reasonable annual rent. In this Court a 


clear ground was taken to the effect that the ' 
judgment-debtor was willing to pay the rea¬ 
sonable annual rent or the rent payable by 
him before the passing of the decree, whicn- 
ever was higher. The same undertaking has 
also been repeated at the Bar by learned 
counsel for the appellant, Chaudhary Niamat- 
uliah. Learned counsel for the appellant has 
urged that his client was always anxious to 
continue the tenancy and to pay the reasonable 
rent and if the undertaking was not given at 
the earliest opportunity it was because of a ^ 
mistake made by learned counsel who did not | 
carefully read the clause at the time he filed 
the objection. 

(6) On behalf of the respondent, an objec¬ 
tion is taken that it is too late now to give the 
undertaking; the undertaking should have 
been given at the earliest opportunity, at any 
rate in the executing Court. We have already 
quoted the terms of Cl. 7 of the Ordinance 
and it provides that if the decree relates to 
the eviction of a tenant such a decree shall 
not be executed against him provided he 
agrees to give the undertaking. The execution 
proceedings have not yet terminated, nor has 
the judgment-debtor been ejected. An oraer 
has merely been passed that the decree shall 
be executed and the tenant shall be ejected. 

As the clause is worded there seems to be no 
bar to the tenant giving nov/ the undertaking 
mentioned in the clause. The provisions in this 
clause arc for the benefit of the judgment- 
debtor and the proviso has been put in tc 
safeguard the interest of the landlord. Thr 
undertaking given by learned counsel would tc 
our minds fulfil the intention of the legisla¬ 


ture. 

(7) Under the circumstances we conside' 
that the undertaking given by Chaudhar 
Niamatullah on behalf of the appellant that h 
agrees to pay to the landlord the reasorabl 
annual rent or the rent payable by him befor' 
the passing of the decree, whichever is higher 
should be accepted. We, therefore, accept t>- 
undertaking and direct that the tenant sh^l 
not be evicted in execution of the decree pass¬ 
ed against him. 

(8) The appeal is therefore allowed. Inas¬ 
much as no clear undertaking was given edher 
in the trial Court or in the lower appellate- 
court, we consider that this is a fit ca^e in 
'.vhich the appellant should pay the ecsts of the 
rc.spondent in all the court.s. Learned counsel 
for the respondent has mentioned t^^at there is 
.<^ome money in deposit in this Court. The 
money shall be handed over to the learnen 
counsel for the re.spondent. 

B/H.G.P. Order accordingly. 


A.I.R. 1954 ALL. 50 (Vol. 41, C. N. 36) 

DESAI J. 

Ram Padarath. Applicant v. Parsotam and 
others. Opposite Parties. 

Civil Revn. No. 700 of 1053. D/- 24-7-1053, 
prrpirosf order cf Civil Judge, Allahabad, D/' 
20-4-1953. 

Tenancy Laws — tJ. P. Aof nf 

1020), S. 276 — Scope — (Civil P. C. (1908), S* 
115). 

Where the appellate Court which has 
jurisdiction to ectertain a^'d hear an an- 
peal. holds in reversal of the trial Courts 
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decision that the suit was cognizable by a 
Revenue Courts the decision even if errone¬ 
ous is not open to revision under S. 2763 
U. P. Tenancy Act as no question of juris¬ 
diction of the appellate Court is involved 
in such case. That section applies only 
when there is illegal assumption of juris¬ 
diction or failure to exercise jurisdiction 
cr irregular exercise oi jurisdiction. 

3) 

Anno: C. P. C., S. 115 N. 9 to 12, 13 and 15. 

S. N. Dwivedi, for Applicant. 

ORDER: The opposite party filed a suit in 
a revenue Court for a declaration that he is 
a tenant. The revenue Court held that the suit 
did not lie in that Court because though the 
landlord had been made a defendant to the 
suit no allegations had been made against him. 
It directed the plaint to be returned to the 
plaintiff (the opposite party) for presentation 
in a Civil Court. 

(2) The plaintiff filed an appeal against that 
order which was heard by the Civil Judge. The 
learned Civil Judge held that the suit was 
cognizable by the revenue Court and, allowing 
the appeal, ordered it to receive the plaint and 
hear the suit. This application in revision is 
filed against the order of the learned Civil 
Judge under S. 276, U. P. Tenancy Act. 

(3) The revision application is not enfer- 
tainable because no question of jurisdiction is 
involved at _ all. It is not contended that the 
learned Civil Judge had no right or jurisdic¬ 
tion to hear the appeal. He is not said to have 
acted with any irregularity while hearing it. 
What is que.stioned is the correctness of his 
finding that the revenue Court has jurisdiction 
to hear the suit, and nothing else. This does 
not entitle the applicant to come in revision. 
The view taken by the learned Civil Judge 
may be wrong or erroneous but that itself 
would not give the applicant a right to come 
upon revision under S. 276, U. P. Tenancy Act. 

The^ question before this Court is not of the 
jurisdiction of the learned Civil Judge but of 
that of the revenue Court, whereas the question 
of jurisdiction on account of which an appli¬ 
cation for revision will lie on this court is that 
cf the jurisdiction of the Court against an 
order of which the revision application is filed. 
Had there been any question about the juris¬ 
diction of the learned Civil Judge a revision 
application could lie in this Court but there is 
no such question. The learned Civil Judge has 
not refused to exercise jurisdiction vested in 
him.^ has not exercised jurisdiction not vested 
in him and has not acted with any irregularity 
while exercising his jurisdiction. Section 276. 
If* P- T. ^Act, therf^foro, does not apply and 

the revision application is rejected as not 
competent. 

B/K.S.B. Revision dismissed. 


A.I.R. 1954 ALL 51 (Vol. 41, C. N. 37) 

ASTHANA J. 

Roshan and others, Appellants v. State. 

Criminal Appeal No. 1067 of 1950, D/- 2-6- 
195.3. a^'ainst judgment of S. J., Mathura, D/- 
5-10-1950. 

(a) Pen.!! Code (1860), S. 365 — Scope. 

An offence under the section is clearly 
made out when there is a finding that the 


woman in question had been forcibly 
dragged out of her house and was kept 
locked up in a room in the house belong¬ 
ing to the accused. It is not correct to say, 
on the ground that as the house was in the 
abadi the fact of her having been locked 
in that house cannot be a secret and thai 
therefore there was no offence under the 
section. (Para 8 ) 

Anno: Pen. Code, S. 365 N. 1. 

(b) Criminal P. C. (1898), S. 423 — Alter 
the finding — (Penal Code U860), Ss. 365 and 
342). 

Accused charged under S. 365, Penal 
Cede, acquitted of that offence but con¬ 
victed under S. 342 of that Code — Ap¬ 
pellate Court has power to alter the find¬ 
ing and convict him under S. 365, Penal 
Code, without altering the sentence im¬ 
posed by trial Court so as to enhance the 
same: AIR 1951 Ail 365, Rel, on. 

(Pflrfl 23 ) 

Anno: Cr. P. C., S 423 N. 31; Pen. Code, S. 
365 N. 1; S. 342 N. 1. 

P. G. Gautam and Shiv Charan Lai, for Ap¬ 
pellants; J. R. Bhatt. for the State. 

CASE REFERRED TO : 

(A) ('51) AIR 1951 All 365: 1950 All LJ 871 

JUDGMENT: The appellants along ^ith 27 
other persons were committed to the Court of 
Session at Mathura for trial under S. 395, I. P. C., 
for committing a dacoity at the house of one 
Sohan Lai on 25-7-1949, at 7 p,m. in village Gidoh 
which is four miles to the south-west of P. S. 
Kosi, distr’ct Mathura. They v/ere further charged 
under S. 3G5. I. P. C., by the learned Sessions 
Judge for abducting Smt. kalo.v/ati. wife of Sohan 
Lai, with intent to cause her to be secretly and 
wrongfully confined in the house of one Roshan 
after abduction during the commission of the 
aforesaid offence. 

(2) The learned Judge found that both thes<^ 
offences v/ere not proved against the accused and 
he, therefore, acquitted all of them of thes:' 
offences. He, however, found the appellants guilty 
of the offence under S. 342, I. P. C. for wrongfully 
confining Smt. Kalawati in the house of Roshan 
and sentenced each of them to nine months’ rigo¬ 
rous imprisonment. They have come up in appkl 
against their conviction and sentence. 

t3) The prosecution case is that Smt. Gyaso, 
widow of Tulia, who was the younger brother of 
Misri accused, was living with Misri after the 
death of her husband, she was turned out bv 
Misri and went to her father’s homo in village 
Dudhola. She married someone in village Chant 
P. S. Palwal. ^rhe accused IVOsri thought that 
Sohan Lai who wa.s her brother-in-law, had so’d 
her in marnage and was, therefore, annoyed with 
him. He convened a panchavat in the village two 
days before the Amawas of July 1949. and in that 
panchayat he accused Sohan Lai of having so'd 
away his sister-in-law Smt. Gyaso. Kunwarpal 
too asked the panchayat to make inquiries into 
the matter and punish Sohan Lai if he had really 
sold away Smt. Gyaso. 

The panches agreed to make an inquir/ on 25-7- 
1949, but the accused Loka asked them not to 
make an inquiry and so the inquiry could not be 
made. On 25-7-1949, at about 7 p.m. the accused 
raided the house of Kunwarpal and Sohan Lcl 
beat them and looted their property. Th^re?fter 
they dragged away Smt. Shant.i, wife of Kunwar¬ 
pal, and Smt. Kalawati v/ife of Sohan Lab Shar>ti 
was left near the house of one Natthan from 
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where she went to the house of her sister and 
thereafter to her own house. Snit. Kalawati was 
taken away to an unknown place and was re¬ 
covered the next day by the police from the house 
of Roshan accused where she had been locked in 
a room. A report of the occurrence was made by 
Kunwarpal on 25-7-1949, at 9-30 p.m. at P. S. Kosi 
about two hours after the occurrence and in that 
report all tlie accused were named. 

(4) The accused Nathua in his statement before 
the committing court denied the accusations 
against him and stated that he had been falsely 
implicated on account of enmity though he did 
not mention the cause of enmity or the persons 
with whom he had it. 

(5) The accused Misri also denied that he com¬ 
mitted the offence with which he was charged. 
His case was that Sohan Lai had sold his wife 
& he had convened a panchayat in connection with 
it and Sohan Lai promised to return his wife but 
did not do so, that a panchayat was again con¬ 
vened by him and in that panchayat Sohan Lai 
made a promise and made over his wife to the 
panches in ‘Zamanat’ and subsequently he mane 
a report and got this case started against him. 

(6) The accused Roshan stated that there were 
two parties in the village. He denied that Smt. 
Kalawati was recovered from a locked room in 
his house on 26-7-1949. He did not specifically 
mention anything as to why the case had been 
started against him. 

(7) The learned Sessions Judge after a consi¬ 
deration of the entire evidence on the record 
came to the finding that the prosecution case 
regarding the forcible removal of Smt. Kalawati 
from her home and her being wrongfully confined 
in the house of Roshan from where she was re¬ 
covered had been fully made out. He. further, 
found that though she w^as wrongfully confined 
but having regard to the fact that the house of 
Roshan v;as in the village abadi it could not be 
unknown to the neighbours that Smt. Kalawati 
was confined there and in the circumstances it 
could not be held that she was secretly confined. 
He was not satisfied that any dacoity had been 
committed at the house of Sohan Lai or that any 
of his property had been removed. According 
to him the only offence which was proved against 
the three appellants was one under S. 342, I P. C. 
and he, therefore, convicted and sentenced them 
as stated above. 

(8) In my opinion the reasoning of the learned 
Judge that the three appellants were not guilty 
of the offence under S. 365, I. P. C. simply because 
ithe house of Roshan wherein Smt. Kalaw'ati v;as 
locked was in the abadi does not appear to me 
to be correct and if the finding that she was 
forcibly dragged from her house by the three 
appeltots and was kept in a locked room in the 
i bouse of Foshan is correct the offence under S. 
365. I. P. C. is clearly made out. 

(9) The question for consideration is whether 
from the evidence on the record it is proved that 
the three appellants forcibly dragged away Smt. 
Kalawati from her house on the night of 25th 
July 1949. with the intention that she may be 
secretly and wrongfully confined. 

(10-19'i (His Lordship after examining the evi¬ 
dence stated): It appears to me that Misri some¬ 
how believed that Sohan Lai, who was the brother- 
in-law of Smt. Gyaso. had given Smt. Gvaso to 
someone in marriage and on account of this fact 
he was very much aggrieved against him. It, 
further, appears that when he was unable to ob¬ 
tain her back he olonv with a number of other 
persons went to the house of Sohan Lai and 


forcibly dragged Smt. Kalawati. wife of Sohan 
Lai, in order to take revenge against him and after 
dragging her she was locked in the house of 
Roshan. 

(20) There is no doubt that the intention of the 
appellants in dragging her was to secretly and 
wrongfully confine her and this intention is proved 
from the fact that she was actually locked in the 
house of Roshan from where she was recovered. 
Even if the evidence of Kalawati that she was i 
locked in the house of Roshan by all the three ' 
appellants is not believed in view of the fact that ' 
this statement of her’s is inconsistent with that 
which she had made before the police wherein 
she has mentioned the name of Roshan only as 
the persoxU who removed her from the house of 
Misri and locked her in his own house, the offence 
under S. 365, I. P. C. against the appellants is 
proved because they were the persons who dragged 
her from her house with the intention of secretly 
and wrongfully confining her and which intention 

is proved by the fact that she was found locked 
in the house of Roshan and recovered from there. 

(21) It was argued on behalf of the appellants 
that there was no satisfactory eridence that the 
house from where she was recovered by the police 
really belonged to Roshan. All the prosecution 
witnesses in this case have stated that the house 
belonged to Roshan and he used to live in it and 
there does not appear any reason to disbelieve 
their evidence. 

(22) I am. therefore, of opinion that from the 
evidence on the record it has been satisfactorily 
proved that Smt. Kalawati was dragged from her 
house by the three appellants. Roshan, Misri and 
Nathua with the intention of being secretly and 
wrongfully confined and that she was recovered 
from the house of Roshan the next morning where ' 
she was locked in a room. There can be no doubt 
that the intention was to secretly confine her there 
and this intention is proved from the statement 

of Smt. Kalawati that she was removed to that 
hou.se early in the morning when it was still 
dark. The more fact that the house is in the 
‘abadi’ does not necessarily prove that her rela- I 
tions or friends knew that she was kept there. I 

(23) The question which next arises is what I 
offence is made out. In mv ooinion the offence I 
clearly falls within S. 365, I. P’, C. It has been 
argued on behalf of the appellants that as they 
have been acquitted of this offence they cannot 
be convicted of it in appeal. The question for 
determination is whether it is open to this Court 

in appeal to alter the conviction from one under 

S. 342 which is a minor offence to one under S. 

365, I. P. C., which is a major offence if from j 
the evidence on the record it is proved that the I 
latter offence was committed. I 

Learned counsel for the nrosecution relied on I 
the case in — ‘Raghubir v. Rex’. AIR 1951 All 365 
f'A). In this case the accused were convicted by I 
the trial Court under S. 304, I. P. C. The ac¬ 
cused filed an appeal to this Court and it was 
found in appeal that from the evidence on the 1 
record it was proved that the offence under S. 

302, I. P. C, had been committed. It was held j 
bv a Division Bench consisting of Sapru and V. I 
Bhargava JJ. that under S. 423, Cr. P. C. it was J 
open to an appellate Court to alter the finding 
and convict the accused under the proper section 
but the sentence which had been passed bv the 
trial Court could not be enhanced. Accordinglv 
thev altered the conviction from S. 304 to S. 302, 

T. P. C. but maintained the sentence of trans¬ 
portation for life. Tn view of this decision I amt 
of opinion that the conviction of the appellants! 
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can be altered from S. 342 to S. 365, I. P. C. Ac¬ 
cordingly I convict the appellants under S. 365, 
I. P. C. instead of S. 342, I. P. C. but maintain 
the sentence which has been imposed on them by 
the lower Court. 

(24) The result is that this appeal is dismissed 
with this alteration that the conviction of the 
appellants is altered from one under S. 342 to one 
under S. 365. L P. C. As the appellants are on 
bail they shall surrender to it and serve out the 
sentence. Leave to appeal is granted. 

C/MiC.S. Appeal dismissed. 
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MALIK C. J. AND V. BHARGAVA J. 

Commr. of Income-tax, United Provinces, 
Lucknow, Applicant v. Lachhman Das Mool 
Chand, Respondent. 

Misc. Case No. 46 of 1950, D/- 14-11-1952. 

Income-tax Act (1922), S. 24(2) — Loss of 
profits or gains, set off — (Civil P. C. (1908), 
S. 11). 

Where the loss in business sustained by 
the assessee in a particular year is carried 
forward to the next year under S. 24 (1) 
but the Income-tax Officer refuses to give 
a set-off under S. 24 (2) on ground that 
there were no such profits from the same 
business in that year against which the 
amount could be set off and therefore the 
loss is again carried forward to the third 
year, the assessee would be entitled to a 
set-off under S. 24 (2) of the less so carried 
forward from the profits of the same busi¬ 
ness in the third year. The previous order 
of the Income-tax officer having become 
final, it was not open to the Income-tax 
Department to go back on that order and 
say that the Income-tax officer had made a 
mistake by reason of which they had refus¬ 
ed to grant a relief in a particular year 
and on the basis that that order was wrong 
they would now refuse to grant that relief 
in this year also; (Paras G, 8) 

Anno: Income-tax Act, S. 24 N 3; Civil P. C., 
S. 11 N. 28. 

S. C. Das, for Applicant; R. K. S. Toshniwal 
and B. Upadhya, for Respondent. 

CASE REFERRED TO: 

(A) (’50) AIR 1950 All 249: 1950-18 ITR 812 

MALIK C. J.; This is a reference under S. 66 

(1), Indian Income-tax Act, and the point rais¬ 
ed is a nice question of law on which learned 
counsel are agreed that there is no previous 
decision. The question formulated by the Tribu¬ 
nal is as follows :- 

“Whether in the circumstances of the case, a 
loss of Rs. 19,228/- sustained by the assessee 
in the previous year relevant, to the assess¬ 
ment year 1942-43 could legally be treated as 
a carried forward loss in the assessment year 
1944-45 and be set off under the provisions 
of S. 24 (2) I. T. Act, against the profits from 
the same business for the previous year rele¬ 
vant to the 1944-45 assessment in spite of the 
fact that it was not so set off although there 
were profits from the same business to cover 
the loss in the previous year relevant to 1943- 
44 assessment?” 

(2) The facts are really not in dispute. The 
assessee carried on business at Delhi and at 


Agra. At the head office at Agra the assessee 
earned on business in ready goods in colour, 
yarn and ‘Kairana’ and also entered into for¬ 
ward contracts in ‘south, kali mirch’, grain and 
gold. The branch shop at Delhi carried on for- 
wai;d contract business in yarn, silver, grain and 
gold. The Income-tax Oliicer dissected the two 
businesses into two portions considering the busi¬ 
ness in ready goods as one business and the 
forward contract business a separate business. 
In the assessment year 1942-43 the profits and 
loss were worked out by the Income-tax Officer 
and it was found that the profits from the busi¬ 
ness in ready goods in that year were much less 
than the loss incurred in specoilation, the difi'er- 
ence being a sum of Rs. 19,228/-. After the pro¬ 
fits were set off against the loss in accordance 
with the provisions of S. 24 (1), Income-tax 
Act, the loss was carried forward to the next 
year. 

In the year 1943-44 it was found that while 
the business in ready goods had ended in profit 
there was a further loss in speculation and that 
loss was set off against the profits made, but as 
the Income-tax Officer held that the two busi¬ 
nesses were separate he did not allow the sum of 
Rs. 19,228/- v/hich was the loss carried forward 
from the previous year to be set oil against the 
profits of the business in ready goods in the 
year 1943-44. The assessee submitted to the ass¬ 
essment and the case did not come up to the 
Appellate Tribunal. In the year 1944-45 the 
Income-tax Officer again calculated the profit 
and loss of the dealings in forward contract 
business separately and found that there was 
a loss in the forward contract business but the 
profits in the dealings in ready goods exceeded 
the losses. The Income-tax Officer, however, 
again refused to allow the amount of Rs. 19,228/- 
which had been carried forward from the year 
1942-43 to be set off against the profits of 1944-45. 
The case came up to the Tribunal and in its 
appellate order the Tribunal carefully went into 
the facts and came to the conclusion that as a 
matter of fact the assessee was carrying on 
only one business and the Income-tax Officer 
was not entitled to dissect the business into 
two parts and deal with the transactions in 
ready goods separately from the forward con¬ 
tracts. Having come to the conclusion that the 
profits made w'ere from the same business fromi 
which the loss of Rs. 19.228/- had been incurr¬ 
ed the Tribunal allow^od a set off. On behalf 
of the Commissioner an application was made 
for a reference that the Tribunal was not en¬ 
titled to allow the set off as the case did not 
come under S. 24 (2), Income-tax Act. The 
Tribunal agreed that a point of law did arise 
out of the appellate order and referred the 
Question mentioned above for decision by this 
Court. 

(3) Reliance is placed on the language of S. 
24 (2), Income-tax Act, and it is urged that a 
set off in a subsequent year can be allowed only 
if the case comes within the express words of 
S. 24 (2), Income-tax Act. Learned counsel has 
pointed out that previous to the amendment in 
the year 1939 the loss of one year could never 
be carried forward and set off against the pro¬ 
fits in a subsequent year. It was by the amend¬ 
ment in 1939 that it was provided that if a loss 
had been incurred in any particular business 
which could not be set off against the total 
profits made in J;he same year then that, loss 
could be carried forward to the next year 
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against the profits made from the same busi¬ 
ness and this process was to continue for a 
maximum period of six years. 

(4) The relevant portion of S. 24 (2^ Income- 
tax Act, is as follows 

“Where any assessce sustains a loss of profits 

or gains in any year .under the head 

‘proiits and gains of business, profession or 
vocation’, and the loss cannot be wholly set 
olf unacr suo~s (1) (from the income, profits 
and gains ot that year) the portion not so set 
olf snail be carried forward to the following 
year and set oif against the profits and gains. 


Learned counsel for the Commissioner has 
urged that a loss for the previous year can be 
set off against the proiits of a subsequent year 
only if that loss could not be wholly set olf 
under sub-s. (1) in that year and it is the por¬ 
tion which could not be so set off that can be 
carried forward. In other words, the argument 
is that the finding of the Appellate Tribunal 
amounts to this that the loss of Rs. 19,228/- 
should have been set off in the assessment year 
1943 and it cannot, therefore, be urged that the 
loss could not be wholly set oil* in that year. 
Learned counsel has urged that the section 
provides for a case where the profits of the sub¬ 
sequent year are not sufficient to set off the loss 
in its entirety and it is only in that case, whore 
the profit is either nil or less than the amount 
of the loss, that the loss can be carried for¬ 
ward to be set off against the profits from the 
same business in a subsequent year. It is pointed 
out that on the finding of the Appellate Tribu¬ 
nal that it was the same business and there 


the Tribunal has, in its appellate order, in con¬ 
sidering tae facts, come to the conclusion that 
there was only one business from the very 
beginning and the Income-tax Ofiicer had no 
rignt to dissect that business into two separate 
businesses and deal witn the profits and losses 
separately, but tnat does not mean that that 
opinion of the Tribunal has nullified in any way 
the ellect of the previous order of the Income- 
tax Officer for the assessment year 1943-44. 

In the appeal against the order of the Income- 
tax Officer in the assessment year 1944-45 the 
Tribunal could only deal with the correctness 
or otherwise of the order of the Income-tax 
Officer passed in that year. The previous order 
of the Income-tax Oificer had become final 
and, in our view, it was not open to the Income- 
tax Department to go back on that order and 
say that the Income-tax Officer had made a 
mistake by reason of which they had refused 
to grant a relief in a particular year and on 
the basis that that order was wTong they would 
now refuse to grant that relief in this year also. 
It is true that the rule of ‘res judicata’ applies 
to income-tax cases only to a limited extent as 
was pointed out by a bench of this Court in — 
‘Kamlapat Motilal v. Commissioner of Income- 
tax, U. P'. AIR 1950 Ail 249 (A) but it is one 
thing to say that an order in one year will not be 
taken as binding in an assessment for a subse¬ 
quent year and quite another that the Income- 
tax Department can go back on their o'vn order 
lor a particular year and say that as that order 
was wi’ong the assessee should be deprived of 
a relief which he was entitled to get under that 
order. 


were no two separate businesses it is not pos¬ 
sible to urge that the loss could not be wholly 
set off in the subsequent year 1943-44 and this 
sul.’-se'tv-in is. therefore, not applicable. 

(5) The fact, however, remains that in the 
year 1943-44 the assessee wanted that- this loss 
of Rs. 19,228/- which had been carried for¬ 
ward in accordance with the provisions of S. 
24 should be set off against the profits made in 
that year and the Income-tax Officer had held 
as follows 

“In this case a sum of Rs. 19,228/- has been 
brought forward from last year on account 
of loss. The entire loss is on account of specu¬ 
lation. The figures of this year showed that 
there was again a loss in speculation, hence 
the entire amount has to be carried forward.” 

On behalf of the Commissioner the argument 
in effect is that the Income-tax Officer had 
made a mistake in 1943-44 and it was due to 
that mistake that the loss had not been set off 
and had been carried forward and if the asses¬ 
see had filed an appeal under S. 20 he might 
have had the mistake corrected. That the asses¬ 
see cannot claim that the loss be set off in 
1944-45 when it should have in fact been set oft 
in the previous year. 

(6) The argument, at first sight, appears to 
be attractive but it is fallacious. The Income- 
tax Officer rightly or wrongly had held in 1943- 
44 that the loss could not be wholly set off 
and should be carried forward. This was an 
order under S. 24, Income-tax Act. It is not 
open to the Income-tax Department to claim 
that the Income-tax Officer had made a mis¬ 
take m the previous year and thus deprive the 
assessee of his rights to have, the loss set off 
from the profits of the next year. It is true that 


V/e are inclined to the view that during the 
assessment year 1943-44 the order of the 
Income-tax Oificer that the amount of Rs. 
19,228/- could not be set off from the profits 
made in that year had become final and, if that 
order is treated as such, then there is nothing 
to bar the Tribunal from considering whether 
in the year 1944-45 there v/ere profits against 
which that amount could be set olf. The argu¬ 
ment in effect on behalf of the Commissioner 
is that the amount could not be set off in 1944- 
45 because the amount should have been set off 
in 1943-44 and the Income-tax Oificer had made 
a mistake in holding that the amount could not 
be set off in that year. We do not think it is 
open to the Commissioner to go back on an 
order passed by the Income-tax Officer in a 
particular year which had become final and try 
to go behind that order in considering the effect 
of that order in a subsequent year. In that view 
of the matter when the Income-tax Officer had 
held that the amount of Rs. 19,228/- could not 
be set off in 1943-44 as there were no profits 
against which the amount could be set off the 
Appellate Tribunal was entitled in the assess¬ 
ment year 1944-45 to set off that amount against 
profit.s made from the same business if it came 
to the conclus'on that in that year there were 
profits from such business against wh’ch the 
previous loss could be set off. The finding that 
in the year 1944-45 there were profits from the 
same business is a finding of fact. It is not cha¬ 
llenged and there is no reference on that ques¬ 
tion before us. On the finding that there were 
profits from the same business in the year 1944- 
45 and on the -orevious finding given bv the 
Income-tax Officer that in the year 1943-44 
there were no such profits from the same busi¬ 
ness in that year against which the’ amount 
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could be set off, S. 24 (2) Income-tax Act, was 
clearly applicable. 

(7) We have already said that the facts are 
more or less admitted and there is really no 
dispute. In that view and in the view that we 
have expressed above the words “although 
ihere were profits from the same business to 
cover the loss in the previous year relevant to 
1943-44 assessment” occurring in the last few 
lines of the question reten-ed to us should really 
be omitted as in our view it is not open to the 
Department to go back on the order of the 
Income-tax Officer for the assessment year 
1943-44 and urge that the profits in that year 
were from the same business and could cover 

the loss. 

(8) Our ansvrer to the question referred to us 
Uherefore, is that in the circumstances of the 
‘case the Tribunal was entitled to set off the 

amount of Rs. 19,228/- brought forward from 
the year 1942-43 against the profits made in the 
iyear 1944-45 on its finding that these were 
‘profits from the same business. 

(9) The assesses is entitled to his costs 
which we assess at Rs. 300/- 

B/K.S. Answer accordingly. 
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(LUCKNOW BENCH) 

RANDHIR SINGH J. 

Inder Chand, Applicant v. State. 

Criminal Reference No. 14 of 1953, D/- 23-7- 
1953, reference made by S. J., Lucknow, D/- 
17-1-1953. 

(a) Essential Supplies (Temporary Powers) 
Act (1940), Ss. 7 and 8 — Effect of withdrawal 
of U. P. Foodgrains Rationing Order (1949) on 
offence committed under it. 

At the time when A, a shop keeper, 
committed an offence by infringing certain 
provisions of the U. P. Food Grains Ration¬ 
ing Order, 1949, that order was in force. 

At the time when A was convicted under 
Ss. 7 and 8, Essential Supplies (Temporary 
Powers) Act, which continued to be in 
force, the said Rationing Order was with¬ 
drawn. It was contended that the with¬ 
drawal of the U. P. Foodgrains Rationing 
Order, 1949, would have the effect of wip¬ 
ing out the criminal liability already 
incurred by A: 

Held that the effect of the withdrawal 
of the U. P. Foodgrains Rationing Order 
was that the rules made for the mainten¬ 
ance of accounts or for certain other mat¬ 
ters now ceased to be operative and a 
breach of these rules, after the order had 
been withdrawn, would cease to be an 
offence. But any breach already committed 
would not be affeoted bv a withdrawal of 
this Order. AIR 1949 Lah 191 (FB); AIR 
1933 All 6G9 (FB), Disting. (Paras 6, 6a) 

(b) Essential Suppli^-s (Temporary Powers) 
Act (1946), S. 9 — Burden and nature of proof. 

The persons mentioned in S. 9 will be 
held liable for contravention of an order 
made under S. 3, unless they establish that 
the contravention took place without their 
knowledge or that the contravention could 
not be prevented in spite of an exercise of 
due diligence on their part. (Para *8) 
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Babu Ram Gir, for Applicant; Uma Shankar 
Srivastava, Addl. Govt. Advocate, for the State. 

CASES REFERRED TO : 

(A) (’49) AIR 1949 Lah 191: 50 Cri LJ 783 

(FB) 

(B) (’33) AIR 1933 All 669: 55 All 961: 34 Cn 

LJ 1030 (FB) 

ORDER : This is a reference by the Ses¬ 
sions Judge of Lucknow recommending that the 
conviction of Inder Chand under S. 7, Essen¬ 
tial Supplies Act for infringement of els. 25 
and 26, U. P. Foodgrains Rationing Order, 1949, 
and the sentence of fine of Rs. 75/- be set 
aside. 

(2) It appears that Inder Chand was the 
Manager of Consumers Co-operative Society 
shop in Mansoornagar. This Co-operative so¬ 
ciety held a licence as an authorized retail 
dealer and used to sell rations to card holders. 
Cn 4-12-1951, an Inspector of the Rationing 
Department inspected the shop and found cer¬ 
tain ixTegularities, He found that rations had 
been given to some persons and not entered 
on the cards and also that certain rations 
entered on the cards were not given to the 
card holders. He also found that the accounts 
had not been kept correctly. Inder Chand 
and Lalta Prasad were prosecuted for breach 
of certain provision of the U. P. Foodgrains 
Rationing Order, 1949, under Ss. 7 and 8 
E.'^sential Supplies (Temporary Powers) Act. 

(3) The defence of the accused was that he 
was not present in Lucknow on 4-12-1951, and 
as such had no knowledge of what was done 
bv Ram Sarup who was in charge of the shop 
at Mansoornagar. Lalta Prasad pleaded ignor¬ 
ance of the affairs, as he was only a weigh- 
man at the shop. 

(4) The learned Magistrate came to the con¬ 
clusion that Inder Chand being the Manager 
of the Consumers Co-operative Society shop 
could not be absolved of his liability for any 
acts of commission or omission and as he did 
not exercise due diligence to prevent the con¬ 
travention of the provisions of the order, he 
was liable for punisnment in view of the pro¬ 
visions of S. 9. Essential Supplies Act. Lalta 
Prasad was acquitted by the Magistrate. Inder 
Chand then w^ent in revision to the Sessions 
Judge. It was contended before him that the 
U. P. Foodgrains Order, 1949, had been with¬ 
drawn by the time when the case came up 
for hearing before the Magistrate and as such 
any conviction for a breach of this Order on 
that date was incompetent and invalid. The 
Sessions Judge agreed with this contention 
and has made the reference w^hich is before me. 

(5) The learned counsel for Inder Chand, 
who has appeared in support of the reference 
made by the Sessions Judge has cited two 
rulings in support of th'^ view ta^en by the 
Sessions Judge, vide — ‘Crown v. Haveli’, AIR 
1949 Lah 191 (FB) (A) and ~ ‘Emperor v. 
Bans Gopal’, AIR 1933 All 669 (FB) (B). In 
both these cases the temoorary Act or Ordi¬ 
nance under which the accused v/ere convicted 
had ceased to be operative, as they had 
neither lapsed or were withdrawn before the 
date when the conviction was made. It was 
held in these two cases that S. 6. General 
Clauses Act is not attracted if a temoorary 
Act or Ordinance lapses and no orovision is 
made in the subsequent legislation, if any, 
for the repeal of the earlier Acts or for the 
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continuance of the liabilities incurred under 
the previous Act or Ordinance. None of these 
cases is, however, applicable to the facts of 
the present case. 

(6) In the present case Inder Chand has 
been convicted under S. 7 read wdth S. 8. 
Essential Supplies (Temporary Powers) Act, 
which is still in force. An order known as 
the U. P. Poodgraiiis Rationing Order, 1949, 
was passed by the State Government which 
prescribed certain rules to be observed by 
authorized retail dealers. A breach of the 
provisions of this Order was punishable under 
the Essential Supplies (Temporary Powers) 
Act. It is not disputed that the ollence for 
which the applicant Inder Chand was tried 
had been committed when this Order was in 
force. It is also not in dispute that the Act 
under which the applicant Inder Chand has 
been convicted is still in force. The ellect of 
the withdrawal of the U. P. Foodgrains Ration¬ 
ing Order is that the rules made for the 
maintenance of accounts or for certain other 
matters now ceased to be operative and a 
breach of these rules, after the Order had 
been withdrawn, would cease to be an offence. 
Any breach already committed would not be 
affected by a vathdrawal of this Order. The 
Order was in force on the date when the 
offence was committed in this case and the 
Act under which he was convicted is still in 
force. 

(6a) The rulings cited by the learned counsel 
for the applicant have, therefore, no applica¬ 
tion to the present case. In the reported cases 
the accused v/ere convicted for offences creat¬ 
ed by the temporary Act or Ordinance and if 
they ceased to be operative on the date when 
the conviction was made, the conviction could 
not be upheld as there was no provision of 
law under which they could be convicted. The 
view taken by the Sessions Judge, therefore, 
that the withdrawal of the U. P. Foodgrains 
Rationing Order, 1949 would have the effect 
of wiping out the criminal liability already 
incurred by the applicant does not appear to 
be correct. 

(7) The reference was made by the Sessions 
Judge on the point of law referred to above, 
but the learned counsel for the applicant has 
tried to support the reference on other grounds 

also. 

(8) It has been argued on behalf of the ap¬ 
plicant Inder Chand that he, although a 
Manager of the Consumers Co-operative So¬ 
ciety shop, was not in fact looking after the 
affairs of the shop at Mansoornagar, which 
was being run by Ram Sarup a clerk, and 
that Inder Chand only visited the shop occa¬ 
sionally and inspected the accounts. He was 
not in Lucknow on 4-12-1951, and as such had 
no knowledge of what happened on the shop 
on the 4th December. The learned Magistrate 
has come to the conclusion that Inder Chand 
did not exercise due diligence in keeping him¬ 
self in touch with the work of Ram Sarup 
and left the entire business of the shop to 
Ram Sarup. Section 9, Essential Supolies 
(Temporary Powers) Act provides as follows : 

“If the person contravening an order made 

under S. 3 is a company or other body cor¬ 
porate, every director, manager, secretary 

or other officer or agent thereof shall, unless 

he proves that the contravention took place 


without his knowledge or that he exercised 
all due diligence to prevent such contraven¬ 
tion, be deemed to be guilty of such contra¬ 
vention.” 

It would,_ therefore, appear that the persons^ 
mentioned in S. 9 will be held liable for con¬ 
travention of an order made under S. 3, un¬ 
less they establish that the contravention took 
place without their knowledge or that the 
contravention could not be prevented iu spitej 
of an exercise cf due diligence on their part-j , 
No doubt it is difficult for a person .who has 
to look after more shops than one to have 
active knowledge about the affairs of each 
such shops and reliance has to be placed on 
other persons, who were in charge of the 
shops. It was, however, the duty of Inder 
Chand to have exercised due diligence to pre¬ 
vent such contraventions as were alleged in 
the present case. He should have examined 
the accounts every day to satisfy himself that 
the accounts were kept properly and the stock 
was in accordance with the books. On his 
own showing he inspected the shop only occa¬ 
sionally and was concerned only with the re¬ 
ceipt of cash. This could not be said to be 
an exercise of due diligence to prevent a con¬ 
travention of the U. P. Foodgrains Rationing 
Order, 1949. ^ It is difficult, therefore, to come 
to a conclusion different from the one arriv¬ 
ed at by the learned Magistrate on this point. 

(9) No other point has been pressed in argu¬ 
ments on behalf of the applicant. 

(10) The applicant has been sentenced to a 
fine of Rs. 75/-. In view of the fact that he 
was managing more than one shop and had 
placed reliance on one Ram Sarup who was 
the clerk in charge of the Mansoornagar shop, 
the fine imposed on Inder Chand, who is 
technically guilty of the offence, appears to 
me to be excessive. Under the circumstances 
I think it fit to reduce the fine to n sum of 
Rs. 5/-. 


(11) As a result, the reference made by the 
Sessions Judge is rejected, but the order 
passed by the Magistrate is modified to this 
extent that the sentence of fine imposed upon 
the applicant Inder Chand is reduced to R.s. 
5/-. If the fine has been paid in full, the 
rest of the fine shall be refunded to the ap¬ 
plicant. 

B/V.S.B. Sentence modified. 
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MALIK C. J. AND V. BHARGAVA J. 

Municipal Board of Kanpur, Defendant- 
Appellant V. Dominion of India, as owner of 
East Indian Railway, Plaintiff-Respondent. 

First Appeal No. 269 cf 1948, D/- 3-8-1953, 
against decision of 1st Civil Judge, Kanpur, D/- 
13-5-1948. 

Municipalities — U. P. Municipalities Act {Z 
of 1916) — Municipal Manual, Volume I, Part 
n — Taxation of Railway Administration — 
Procedure — (Railways Act (1890), S. 135) — 
(Government of India Act, 1935, S. 154) — 
(Constitution of India, Art. 285) — (Railways 
(Local Authorities’ Taxation) Act (1941), S. 3). 

Where the procedure prescribed in sub-s. 

(2) of S. 3, Railways (Local Authorities’ 

Taxation) Act (Act No. 25 of 1941) was not 
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followed and neither there was any notifi¬ 
cation authorising the Municipal Board to 
charge a certain sum per annum as house 
tax and water-rate, nor has any person 
appointed by the Central Government 
varied the award already given by the 
officer appointed under S. 135, Railways 
Act, the Municipal Board cannot claim in 
its own right to enhance the amount of tax 
payable by Railway Administration and 
make a demand and, on failure of the 
Railway Administration to meet that 
demand, to issue a distress warrant or 
threaten to cut off the water supply. 

(Para 3) 

Anno: Railways Act, S. 135 N, 1. 

A. P. Pande, for Appellant. 

MALIK, C. J.: This is an appeal filed on behalf 
«f the Municipal Board of Kanpur in a suit filed 
the Dominion of India as the owner of the 
East Indian Railway through the General Mana¬ 
ger. East Indian Railway, for the following relief: 

“The plaintiff claims that the defendant be 
restrained by injunction from cutting off water 
supply from all or any of the holdings of the 
plaintiff East Indian Railway Administration 
mentioned in para. 2 of the plaint.” 

The learned Civil Judge of Kanpur decreed the 
plaintiff's suit and it is against the order of the 
learned Civil Judge that this appeal was filed by 
the Municipal Board of Kanpur. The Municipal 
Board appears to have taken up a hopeless position 
as the facts given below will show: 

(2) The Municipal Board of Kanpur revised the 
house tax and water-rate of the buildings within 
its jurisdiction and enhanced the rale with the 
result that it demanded from the East Lndian 
Railway Administration house tax and water-rate 
at the rate of Rs. 19,860/- per annum with effect 
from 1-4-1943, for a period of five years. The 
Railway Administration, under S. 135, Indian 
Railways Act, referred the matter to Shri P. N. 
Crofts, District Judge, Kanpur, for adjudication 
as he was the officer empowered by a notification 
of the Government issued under the Railways 
(Local Authorities’ Taxation) Act (Act No. 25 of 
1941) to determine the amount payable in lieu of 
taxes by the Railway Administration. Shri Crofts 
gave his award on 1-8-1945, and determined that 
the sum of Rs. 8,000/- per annum was the proper 
amount payable by the Railway Administration to 
the Municipal Board as house tax and water-rate. 

As the determination was in respect of a lump 
sum for six properties which were separately 
numbered, he was asked to apportion the amount 
lietween the various properties and fix their liabi¬ 
lities separately. He. therefore, gave a supplemen¬ 
tary award on 21-3-1946. Soon after the award 
was made by Shri Crofts, the Municipal Board 
liassed a resolution, claiming to enhance the house 
tax and water-rate from Rs. 8.000/- per annum 
to Rs. 12,038/- and, to a protest made by the 
Railway Administration, it sent a reply dated 13- 
11-1946, that the Municipal Beard had the right to 
increase the amount and that if the Railway 
Administration felt aggrieved, they can pay "he 
amount under protest and take up the matter 
again before the District Judge. 

The position taken, therefore,* was that the 
Board had a right to fix such amount as it 
thought proper for house tax and water-rate and 
it was for the Railway Administration, if they 
did not like the decision of the Board, to move 
the District Judge for a fresh award. It is this 
position which has been maintained by learned 
counsel for the appellant. U. will, therefore, be 


necessary to refer to the various provisions under 
which the local authorities are allowed to levy 
taxes on government properties. 

(3) Section 154, Government of India Act, 1935^ 
(before the Adaptation Order) provided: 

“154. Property vested in His Majesty for purposes 
of the government of the Federation shall, save 
in so far as any Federal law may othei-wise 
provide, be exempt from all taxes imposed by, 
or by any authority within, a Province or Fede¬ 
rated State: 

Provided that, until any Federal law otherwise 
provides any property so vested which was 
immediately before the commencement of Part 
III of this Act liable, or treated as liable, to any 
such tax, shall, so long as that tax continues, 
continue to be liable, or to be treated as liable, 
thereto.” 

Similar provisions were made in Art. 285 of the 
Constitution but as this case is not governed by 
the provisions of the Constitution, it is not 
necessary for us to refer to the terms of that 
Article. 

The Federal Law referred to in S. 154, Govern¬ 
ment of India Act, 1935, is S. 135, Indian Railways 
Act (Act 9 of 1890) which runs as follows: 

‘‘Notwithstanding anything to the contraiy in 
any enactment, or in any agreement, or 
award based on any enactment, the following 
rules shall regulate the levy of taxes in respect 
of railways and from railway administrations in 
aid of the funds of local authorities, namely: 

(1) A railw^ay administration shall not be liable 
to pay any tax in aid of the funds of any local 
authority unless the (general controlling autho¬ 
rity) has by notification in the official gazette, 
declared the railway administration to be liable 
to pay the tax. 

“(2) While a notification of the general controlling 
authority under Cl. (1) of this section is in 
force, the Railway administration shall be liable 
to pay to the local authority either the tax 
mentioned in the notification or, in lieu there¬ 
of, such sum, if any, as an officer appointed in 
this behalf by the general controlling autho¬ 
rity may, having reprd to all the circumstances 
of the case, from time to time, determine to be 
fair and reasonable. 

(3) Tlie general controlling authority may at any 
time revoke or vary a notification under Cl. (1) 
of this Section.” 

It is not necessary for us to quote the other 
two clauses as they are not relevant for purposes 
of this case. Then we come to the rules under the 
U.P. Municipalities Act (Act No. 2 of 1916) and. 
in Part II of Volume I of the Municipal Manual, 
1952 Edition, page 307, under the heading “Taxa¬ 
tion. of railways.” the rule provides that 

“a municipal board has no power to levy any 
of its taxes from a railway company until the 
Central Government has notified, under S. 3 (1). 
Railways (Local Authorities’ Taxation) Act 25 
of 1941 that the railway administration is lia^ 
ble to pay the particular tax. When a board 
wishes to levy a tax from a railway administra¬ 
tion. an application for sanction must be sub¬ 
mitted to the State Government explaining 
clearly the amount of the tax to be demanded 
and the direct or indirect services which justify 
the imposition of the particular tax on the 
railway administration.” 

The only other Act that need be referred to is 
the Railways (Local Authorities’ Taxation) Act 
(Act No. 25 of 1941), S. 3 of which is important 
and is to the following effect: 
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"3 Jl). In respect of property vested in His Majes¬ 
ty for the purposes of the Central Government, 
being property of a railway, a railway administra¬ 
tion shall be liable to pay any tax in aid of the 
funds of any local authority if the Central 
Government, by notification in the official 
Ga^e^’te, declares it to be so liable. 


must be decided in view of the facts and 
circumstances of each case. ^raia 4) 
Anno: L T. Act, S. 7 N. 1; S. 10 N. 1. 

(b) Companies Act (1913). Ss. 87B, 87C — 
Managing agent and Manager — Distinction — 
(income-tax Act (1922), Ss. 7, 10). 


<2) While a notification under sub-S. (1) is in 
force, the railway administration shall be 
liable to pay to the local authority either the 
tax mentioned in the notification or in lieu 
thereof such sum, if any, as a person appointed 
In this behalf by the Central Government may, 
having regard to the services rendered to the 
railway and all the relevant circumstances of 
the case, from time to time determine to be 
fair and reasonable. Tlie person so appointed 
shall be a person who is or has been a Judge of 
a High Court or a District Judge.” 


A managing agent must be entitled as 
of right to the management of the affairs 
of the company, the right being granted by 
an agreement with the company; secondly, 
a manager maist alw^ays work subject to the 
control and direction of the directors 
whereas the control and direction of the 
directors over the managing agent may be 
modified by the terms of the agreement; 
and, thirdly, a managing agent may be a 
person, a firm or a company, the manager 
can be only as individual. 


Admittedly, the procedure prescribed in sub-s. (2) 
of S. 3, Railways (Local Authorities Taxation) Act 
(Act No. 25 of 1941) was not followed in this case 
and neither there is any notification authorising 
the Municipal Board to charge the sum of Rs. 
12,038/- per annum as house tax and water-rate, 
nor has any person appointed by the Central Go¬ 
vernment varied the award already given, by Shri 
Crofts, 'rhe Municipal Board could not. therefore, 
claim in its own right to enhance the amount and 
make a demand and, on failure of the Railway Ad- 
' ministration to meet that demand, to issue a dis¬ 
tress wan-ant or threaten to cut off the .vater 
supply. Though, in this case, it does not appear 
from the record that the Government anywhere 
by any order specifically directed the increase of 
the amount of tax from Rs. 8.000/- to Rs. 12000^- 
and odd. in view of the provisions of S. 135 
Indian Railways Act and S. 3, Railways (Local 
Authorities Taxation) Act (Act No. 25 of 1941). 
we doubt whether the State Government could 
have any power to grant the sanction and allow 
the Municipal Board to enforce its claim against 
the Railway Administration. 

A reference to the State Government was pro¬ 
bably made in the Municipal manual as it was 
intended that, when the Municipal Board iiad 
moved the State Government, the State Govern¬ 
ment woiPd move the Central Government to 
Issue a new notification or appoint a person in 
occordonce with the provisions of sub-s. (2) of 
S. 3. Railways (Local Authorities’ Taxation) Act 
(Act No. 25 of 1941) to determine afresh the 

amount of tax to be paid by the Railway Ad¬ 
ministration. 

(4) The appeal has no force and is dismissed. 
As the respondent is not represented, we make 
no order as to costs. 

B/R.G.D. Appeal dismissed. 


A.I.R. 1954 ALL, 58 (Vol. 41, C. N. 41) 
MALIK C. J. AND V. BHARGAVA J. 

Commr. of Income-tax, U. P. and C. P. and 
Berar, Lucknow, Applicant v. I. D. Varshani, 
Respondent. 

I. T. Misc. Case No. 44 of 1944, D/- 8-5-53.* 

(a) Income-tax Act (1922), Ss. 7, 10 — 
Salary or profits from business. 

The question, whether a particular in- 

come is in come from business or salary, 

♦ (Note: The earlier judgment dated the llth 
November 1952 holding that the Reference has 
not abated by reason of the death of the 
assessee is reported as AIR 1953 All 414). 
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No servant can claim the management 
of the company as cf right and the mana¬ 
ger cannot, therefore, do so. while a 
managing agent ha's the right to manage 
the affairs of the company by virtue of the 
agreement entered into by him with the 
company. AIR 1952 All 706, Foil. 

Normally if a person is called a manag¬ 
ing agent, he would be deemed to be carry¬ 
ing on the business of managing agency 
and would not be a servant of the com¬ 
pany- (Paras 5, 6) 

Anno: Como. Act, S. 87B N. 1; S. 87C N. 1: 
I. T. Act. S. 7 N. 1; S. 10 N, 2. 

(c) Income-tax Act (1922), Ss. 7, 10 — Re¬ 
muneration of Managing Agent — (Companies 
Act (1913), S. 870. 

Where the asses^ee was called a Manag¬ 
ing Agent, but the powers conferred upon 
him under the Articles were more in the 
nature of powers given to a servant and 
those powers could be terminated, he was 
admitted to the benefits of the Company’s 
Provident Fund as being an employee of 
the Company and the value of the rent- 
free quarters occupied by him was added 
as income under the head ‘salary’; 

Held that the assessee was in fact the 
Chief Manager of tne Company and his 
remuneration was properly assessed to in¬ 
come-tax as salary. (Para 6) 

Anno: I. T. Act, S. 7 N. 1. 

S. C. Das and J. Swarup, for Applicant; G. 
S. Pathak and S. N. Katju, for the Respon¬ 
dent. 

CASE REFERRED TO : 

(A) (’52) AIR 1952 All 706: 1952-22 ITR 108 

MALIK C. J.: In this reference under Section 
66 (1) Income-tax Act, the question referred to us 
is as follows: 

“Whether in the circumstances of this case the 
assessee’s remuneration was rightly assessed un¬ 
der the head ‘se.laries’ within the meaning of 
Section 7, Income-tax Act, and not as income, 
profits and gains of business ” 

(2) The assessee is the Managing Agent of the 
U. P. Glass Works Limited. His remuneration 
was fixed at 15 per cent, of the net profits or a 
monthly pay of Rs. 1 000/- whichever he would elect 
at the end of each year. The duties and powers 
of the assessee-respondent as Managing Agent are 
enumerated in Article 17 of the Articles of Associa¬ 
tion, which is printed at page 12 of the Statement 
of the Case. The Managing Agent under the sa^d 
Article is given the right to manage the business 
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of the company and to do all that may be neces- 
sarj’ in connection with that business. In the year 
of accoimt the assessee elected to receive his re¬ 
muneration at 15 per cent, of the net profits. The 
Income-tax Officer treated this remuneration as 
business profits, w'hile the case of the assessee is 
That the remuneration received by him is salary 
and he is the servant of the comp;.ny. 

(31 The Appellate Assistant Commi-^^sioner affirm¬ 
ed the Income-tax Officer’s dec'sion and held that 
the amount received by the assessee as commission 
was business profits. On appeal the Appellate Tri¬ 
bunal held that it v/as salary and not business in¬ 
come. The Commissioner of Inconle-tax then ap¬ 
plied that a case be referred to this Court for de¬ 
cision whether the amount received by the assessee 
as Managing Agency commission was income from 
salary or profits and gains of business. 

(4) We have said in several cases that the ques¬ 
tion, whether a particular income is income from 
business or salary, must be decided in view of the 
facts and circumstances of each case. The circum¬ 
stance relied on on behalf of the Commissioner of 
Income-tax is that Articles 9 and 10 of the Articles 
of the Association provide that the assessee shall 
hold office unless and until he voluntarily resigns 
or is removed by an extraordinary resolution pass¬ 
ed at a general meeting etc. and that he shall have 
a right to nominate a successor. In the State¬ 
ment of the case it is ment’oned that as early as 
1923 the Managing Agent had renounced his rights 
and privileges under Articles 9 and 10 of the Arti¬ 
cles of Association. On behalf of the Commis¬ 
sioner it was further relied upon that the assessee 
was not a whole time employee of the U. P. Glass 
Works Ltd. and he could not, therefore, be said to 
be a servant. 

(5) In one of our recent decisions in — Tnder- 
chand Hart Ram v. Commissioner of Income-tax, 
U. P., and C. P.', AIR 1952 All 706 (A) we dLscuss- 

ied the distinction between a managing agent and 
a manager. We pointed out that a managing 
agent must be entitled as of r’ght to the manage¬ 
ment of the affiairs of the company, the right be¬ 
ing granted by an agreement with the company; 
secondly, that a manager must alv/ays work sub¬ 
ject to the control and direction of the directors 
whereas the control and direction of the directors 
over the managing agent may be modified by the 
terms of the agreement; and, thirdly, that a manag¬ 
ing agent may be a person, a flmi or a company, 
the manager can be only an individual. We also 
pointed out that no servant can cla’m the manage¬ 
ment of the company as of right and the manager 
cannot, therefore, do so, while a managing agent 
has the right to manage the affairs of the com¬ 
pany by virtue of the agreement entered into by 
him with the company. 

(6) Normally, therefore, if a person is called 
a managing agent,, he would be deemed to be carry¬ 
ing on the business of managing agency and v/ould 
not be a servant of the company. In the case be¬ 
fore us, however, in the appellate order the Tri¬ 
bunal pointed out that the duties assigned to the 
assessee were not such as to enable one to come 
to a definite conclusion as to whether he was a 
servant or was carrying on business of his own. 
The Tribunal also pointed out that, though the 
asses.see was called a Managing Agent, the powers 
conferred upon him under the Articles were more 
in the nature of powers given to a servant and 
those power.s could be terminated and the Manag¬ 
ing Agency agreement itself put an end to. as was 
decided on by certain resolutions passed by the 
Board at the time when the Managing Agent was 
‘appointed. The resolutions were dated 26-3-1923, 


and 11-1-1926. It was urged before the Tribunal 
that the Managing Agent was admitted to the be¬ 
nefits of the Company’s Provident Fund as being 
an employee ol the Company. The Appellate Tri¬ 
bunal have not said v/hether this contention was 
justified or not and before us the fact has been 
denied by learned counsel for the Department. Re¬ 
liance was also placed on the fact thut the Income- 
tax Officer had added the value of the rent-free 
quarters occupied by the assessee as income under 
the head ‘salaiy’. The TYibunal after going into 
the facts and circumstances held that though the 
assessee was called a Managing Agent he was in 
fact the Chief Manager of the Company. 

(7) It is not possible for us in this case to say 
that there were no materials on which the Tribunal 
could come to the finding that the remuneration 
received by the assessee was salary. We cannot 
say that on the facts and circumstances pointed 
out by the Apjxillate Tribunal it was not possible 
for it to hold that the income was not income from 
business. This is our answer to the question, re¬ 
ferred to us for decision. 

(8) The assessee is entitled to his costs which 
we fix at Rs. 300/-. 

B/D.R.R. Reference answered. 


A.I.R. 1954 ALL. 59 (Vol. 41, C. N 42) 

(LUCKNOW BENCH) 

RANDHIR SINGH J. 

Gaya Prasad and others, Appellants v. State. 

Criminal Appeal No. 367 of 1952, D/- 31-7-53, 
from Order of Addl. Sess. J., Pratapgarh, D/- 
31-10-1952. 
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va; jdiViaence act (1572), 

bility — Consent of accused. 

Important witnesses in serious cases of 
murder or attempt to murder should be 
examined before the Sessions Judge so that 
he may be able to form his own opinion 
about their veracity by observing their 
behaviour in the witness-box. Courts should 
be loath to admit evidence under S, 33 by 
observing only formalities of law and the 
importance of examining witnesses before 
the Sessions Judge should, under no cir¬ 
cumstances, be under-rated. It is. however, 
difficult to lay down a hard and’inflexible 
rule w'hich should govern all cases in all 
matters. It is primarily for the Sessions 
Judge to satisfy himself that there are good 
and lawful grounds for admitting the evi¬ 
dence of witnesses examined earlier, under 
S. 33. (Pavd. 7) 

Mere expense should not ordinarily be 
taken as a ground for refusing to summon 
a witness in a Sessions Case. Consent of 
the accused to the admission of the evidence 
under S. 33 has practically no meaning. 
Consent given by an accused would not 
relieve the Court of the duty of examining 
the circumstances and coming to a decision 
as to whether or not the evidence was 
legally admissible. Consent can, however, 
lead to some inference on a point of fact, 
such as that a certain witness is Seriously 
111, Or that the whereabouts of some wit¬ 
nesses are not known. (Statements held 
admitted on good grounds). (Paras 7, 8, 9) 

Anno: Evidence Act, S. 33 N. 1, 8. 14. 

(b) Evidence Act (1872), S. 1 _ Witness not 

belonging to locality. 


A. I. R. 
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Witnesses mentioned in first information 
report — Mere fact that they did not belong 
to the locality where the occurrence took 
place should not be enough to discredit 
their testimony. (Para 10) 

Anno: Evidence Act, S. 1 N. 9. 

(c) Penal Code (18G0), S. 307 — Intention. 

There should be an intention to murder or 
the knowledge that the injuries caused 
would result in the death of the person 
attacked before a man can be held guilty 
under S. 307, if the injured persons luckily 
escape death. The injuries inflicted should 
therefore be taken into consideration in 
arriving at the conclusion about the inten¬ 
tion of the persons who had made the 
attack. Two incised wounds on the head 
and nose which were both bone deep and 
were caused by spear coupled with severe 
fractures of bones of other parts of the 
body do lead to the inference that it was 
the intention of the assailants to cause the 
death of the deceased. (Para 14) 

Anno: Penal Code, S. 307 N. 3. 

Sarasvvati Prasad and M. M. Lai, for Appel¬ 
lants; Uma Shankar Srivastava, for Addl. Govt. 
Advocate, for the State. 

CASES REFERRED TO: 

(A) (’46) AIR 1946 PC 1: ILR (1944) Lah 451 

(B) (’44) AIR 1944 Bom 338: 46 Bom LR 589 

JUDGMENT: This is an appeal on behalf of 
Gaya Prasad, Ram Sundar, Ram Ratan and Sheo 
Shankar, who have been convicted by the Addi¬ 
tional Sessions Judge of Partabgarh and have been 
sentenced to seven years’ rigorous imprisonment 
under Section 307 and to one year’s rigorous im¬ 
prisonment under S. 323, Penal Code. 

(2) The case for the prosecution was that there 
was long standing enmity between the appellants 
on one side and Rameshwar and his son Bindesh- 
wari oil the other side so much so that the appel¬ 
lants and Rameshwar had ceased to be on speaking 
terms. Ultimately a complaint was filed by Ram 
Ratan and Gaya Prasad against Rameshwar in the 
Court of a Magistrate in Partapgarh. 11-4-1951 
was fixed for the hearing of this case at Partab¬ 
garh. Tlie parties are residents of a place about 
22 miles away from Partabgarh, and there was a 
lorry service which touched Derwar bazar and per¬ 
sons of the village, to which the parties belonged, 
used to catch the lorry plying between Derwa bazar 
and Parbtagarh at Denva which was at a distance 
of two miles from the place where the parties 
resided. Mangla Prasad, son of Rameshwar, was 
sent early in the morning of the 11th of April by 
Rameshwar to Derwa bazar to arrange for seats 
for them for Partabgarh. 

At about 7 a. m. Bindeshwari and his father 
I^imeshwar were going to the lorry stand and on 
the way passed in front of the house of Gaya 
Prasad. When Bindeshwari arrived near the 
house of Gaya Prasad, it was alleged by the pro¬ 
secution. that the appellants and two others, who 
have been acquitted by the Sessior*s Judge, came 
out of the house of Gaya Prasad and started beat¬ 
ing Bindeshwari. One of them was armed with a 
spear and the othei's had lathis in their hands. 
Rameshwar, who was some 50 paces behind Bin¬ 
deshwari, ran up to the rescue of Bindeshwari on 
seeing the assault. He was also assaulted by the 
appellants and their two companions with spear & 
lathis. Rameshwar fell down and the assailants 
continued to strike him even after he had fallen 
down. It is also alleged that the assailants 
shouted that he should be killed. 


An alarm was raised by Bindeshwari and Rame- 
ffhwar and some persons who were near about ran 
up when the assailants left the place. Rameshwar 
was taken on an ekka to the police station Jethwar 
which was at a distance of four or five miles from 
the place of occurrence. A report was lodged by 
him at 8. 45 a. m. The details of the incident 
were mentioned in the first information report and 
the names of eight persons were mentioned as wit¬ 
nesses besides others who were not named. Investi¬ 
gation was taken up by the police and the Sub Ins¬ 
pector visited the place of occurrence. Ultimate¬ 
ly six persons, including the four appellants, were 
sent up for trial. 

(3) The defence of the appellants was tliat Rame¬ 
shwar and Bindeshwari had been assaulted by some 
unknown persons at a distance from the house 
of Gaya Prasad and that as the assailants could 
not be known, Rameshwar implicated the appel¬ 
lants on account of enmity. The Sessions Judge 
found the case established against the appel¬ 
lants and convicted them as mentioned above. 
He entertained reasonable doubt about the com¬ 
plicity of two of the six accused and acquitted 
them. The appellants have now come up in ap¬ 
peal. 

^4) The prosecution examined Rameshwar and 
Bindeshwari, the two persons who had received 
injuries. Tho injuries of Rameshwar and Bindesh¬ 
wari had been examined by the Civil Surgeon 
when these persons were taken to the hospital. 
He found a number of injuries on the person 
of Binde.shwari. He had a contused wound on the 
top of his head 5”x.F'x bone deep and a set of six 
contused wounds on the left side of the head. 
There were two contused wounds on the right 
leg and two contused wounds on the left arm. 
Besides these contused wounds there were a num¬ 
ber of contusions on the arms and back. The 
Civil Surgeon has noted the number of these in¬ 
juries as 11, but it appears that the injuries were 
more numerous as he has shown six wounds as 
one injury and five contusions on the right side 
of the back also as one injury. 

Rameshwar had an incised wound bone deep 
on the right side of the forehead half an inch 
above the right eye-brow and another incised 
wound on the left side of the nose and upper lip. 
There was a contusion with fracture of both bones 
of the forearm and two contusions with sv/elling 
and with fractures of the left leg arid foot. There- 
were three contused wounds also on the left leg 
besides some marks of contusions and two abra¬ 
sions. Two of the injuries on the person of Rame¬ 
shwar were found to be grievous and the incised 
wound had been caused by some sharp-edged 
weapon. The Civil Surgeon also noticed tenderness 
and rigidity with pain on palpitation over left side 
of the abdomen which was indicative of the fact 
that there had been injury caused to the internal 
organs also. The right pulse was found to be weak 
and the injured was in a condition of shock. The 
respiration at the time of the examination was 
hurried and shallow and the general condition of 
Rameshwar was serious. 

The Civil Surgeon had been examined to prove 
the injuries received by these two persons. Be¬ 
sides Rameshwar and Bindeshwari, some other 
witnesses were also examined in this case. Wall 
Mohammad who stated that he had gone near 
the place of occurrence to roll his camel sup¬ 
ported the version given by Rameshwar and 
Bindeshwari. His evidence has been criticised 
by the learned counsel for the appellants on the 
ground that the statement given by him before 
the Committing Magistrate was different from 
the statement given by him before the Sessions 


1954 

Judge. Wall Mohainn’.ad had stated in the Court 
01 tae Committing Magistrate that he had gone 
with his camel to get it loaded while in the 
Court of the Sessions Judge he stated that he 
had gone to graze his camel and to allow it to 
roll on the ground. Wali Mohammad was con¬ 
fronted with his earlier statement and he stated 
That the word used by him in the Court of the 
Committing Magistrate was “lotana” and not 
“ladana”. This mistake is possible, and the ex¬ 
planation given by Wall Mohammad cannot be 
rejected as wholly fantastic or incorrect. There 
was no particular purpose in giving a different 
version on this point which was wholly imma¬ 
terial for the purposes of this case in the Court 
of the Sessions Judge. There Is, therefore, no 
ground to reject the evidence cf Wall Moham¬ 
mad because of this discrepancy. 

It has also been argued that Wali Mohammad 
did not reside very close to the place of occun- 
ence and had therefore no valid reason to be 
there at the time of the occurrence. The story 
given by Wali Mohammad that he had gone with 
his camel is not improbable or unusual and his 
testimony which has been accepted by the Ses¬ 
sions Judge, should not be rejected on this 
ground also. 

(5) Another witness Budh Ram who is a boy 
aged about 12 years was also examined on be¬ 
half of the prosecution. He supported the story 
given by the prosecution. Learned Counsel for 
the appellants has pointed out that this witness 
had, in his statement made before the Sub-Ins- 
l^ector, stated that the assailancs were sitting 
near the khaliyan while in his statement before 
the Sessions Judge he deposed that they came 
out of the house. It is in evidence that the klia- 
liyan of Gaya Prasad adjoins the house of Gaya 
Prasad and if there was some slight discrepancy 
on this score between the statement made by the 
witnesses before the Sub-Inspector and the state¬ 
ment given before the Sessions Judge it would 
not make his testimony unworthy of belief. 
Three other witnesses, Mosim, Babu Ram and 
Dudh Nath, were examined in the Court of the 
Committing Magistrate and their evidence has 
been read under S. 33, Evidence Act by the Ses¬ 
sions Judge on the ground that these persons 
could not be found and could not be had with¬ 
out unreasonable delay. 

(6) Learned Counsel for the appellants has argu¬ 
ed that the evidence of these witnesses should 
not be admitted under S. 33, Evidence Act and 
reliance has been placed on two rulings, — 
‘Chanchal Singh v. Emperor’, AIR 1946 PC 1 (A) 
and ‘Savlimiya Miyabhai v. Emperor’. AIR 1944 
Bom 338 (B). Section 33, Evidence Act reads as 
follows: 

"Evidence given by a witness in a judicial pro¬ 
ceeding or before any person authorised by law 
to take it, is relevant for the purpose of prov¬ 
ing, in a subsequent judicial proceeding, or in a 
later stage of the same judicial proceeding, the 
truth of the facts which it states, when the 
witness is dead or cannot be found, or is inca¬ 
pable of giving evidence, or is kept out of the 
way by the adverse party, or if his presence 
cannot be obtained without an amount of delay 
or expense which under the circumstances^^ of 
the case, the Court considers unrea.sonable.” 

In order, therefore, to enable a Court to admit 
evidence given by a witness in a judicial proceed¬ 
ing at an earlier stage, or in any other case, the 
requirements of S. 33 have to be fulfilled. In the 
present case, the learned Sessions Judge has ad¬ 
mitted the evidence of Mosim and Babu Ram on 
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the ground that they could not be found and 
their presence could not be obtained without an 
amount of delay wnich under the circumstances 
of the case the Court considered unreasonable. 
It appears from the record of the Court oelow 
that both these witnesses, who had been exa¬ 
mined earlier before the Committing Magistrate, 
were summoned to appear before the Court of 
Session. Direction was sent as usual to the 
Committing Magistrate to ootain their presence 
before the Sessions Judge on the date of hear¬ 
ing. Whether summonses were actually issued to 
these persons, or whether they were served on 
them, is not quite clear from the record, but 
there is on the record a letter addressed by the 
Sessions Judge to the Magistrate pointing out 
that these two witnesses were not present on the 
date fixed for their appearance and that their 
attendance should be procured. 

Warrants for their arrest were issued twice, 
thougn at short intervals by the Sessions Judge 
and the reports of the constables who took the 
warrants for execution show that they were not 
available and their whereabouts were not 
known. These constables were examined before 
the Sessions Judge and they stated that these 
persons were not to be found d: their whereabouts 
were not known. The accused also agreed to their 
statements being taken mto evidence under S. 33, 
Evidence Act. One other witness, Dudh Nath, was 
said to be serioasly ill and unable to move and 
evidence was led to prove his illness. His previous 
statement v/as also admitted into evidence under 
S. 33. Evidence Act. 

It cannot be disputed that important wit¬ 
nesses ill serious cases of murder or attempt to 
murder should be examined before the Sessions 
Judge so that he may be able to form his own 
opinion about their veracity by observing their 
behaviour in the witness-box. Courts should be 
loath to admit evidence under S. 33 by observing 
only formalities of law”" and the importance of exa¬ 
mining witnesses before the Sessions Judge should 
under no circumstances, be under-rated. It is, how¬ 
ever, difficult to lay down a hard & inflexible rule 
v/hich should govern all cases in all matters. It is 
primarily for the Sessions Judge to satisfy him¬ 
self that there are goad & lawful grounds for ad¬ 
mitting the evidence of witnesses examined earlier 
under S. 33. Evidence Act. 

In the first case cited, — ‘Chanchal Singh v 
Emperor’, (A), a witness was summoned in a ses- 
Giorrs case. He wrote on the summons as follows: 

“Sir, I am seriously ill and am unable to attend 

the Court. My statement may kindly be record¬ 
ed at my place of residence.” 

The police officer wffio had gone to serv^e the sum¬ 
mons was examined before the Sessions Judge and 
he stated that he found the witness ill and unable 
to move from his house. Their Lordships of the 
Privy Council held that the statement made in 
the Court of the Committing Magistrate should not 
have been admitted in evidence under S. 33, Evid¬ 
ence Act. In this reported case it is evident that 
the witness, though ill, was capable of giving a 
statement and he had in fact suggested in the 
endorsement on the back of the summons that he 
may be examined at his place of residence. It 
was also not clear from the evidence which was 
produced before the Sessions Judge in the reported 
case that the witness could not become fit to be 
examined sometime later. On these facts their 
Lordships of the Privy Coimcil held that the evid¬ 
ence of this witness should not have been admitted 

before the Sessions Judge under S. 33, Evidence 
Act. 
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(8) In the other case cited on behalf of the ap¬ 
pellants, — ‘Saviimiya Miyabhai v. Ii^mperor’, (B), 
the witness who had been examined in the Court 
of the Committing Magistrate was summoned to 
appear before the Sessions Judge in a case of 
murder. The endorsement on the summons sem, 
to the witness was that he was undci'going special 
training at Bombay. It was held that the circum¬ 
stances did not justify the admission of his evid¬ 
ence under S. 33, Evidence Act as it could not bs 
said that the witness could not be found. He could 
have been easily summoiied to come from Bombay 
to Aiimadmger which was only a night's journey. 

hi this reported case the accused had not cross- 
examined the witness and the learned Judge had 
not recorded any reason to shov/ that he was satis¬ 
fied that the presence oi the witness could not be 
procured witliout undue expense or deiay. There 
are some oilier cases also in which tne circum¬ 
stances under which S. 33, Evidence Act is attract¬ 
ed have been discussed. Mere expense should not 
ordinarily be taken as a ground for refusing to 
summon a wicncss in a Sessions case. 

(9) In the present case the witnesses had been 
cross-examined at length in the Court of the Com¬ 
mitting Magistrate and this c.rcumstance also 
seems to have w'eighed with the Se.siJons Judge 
in being a little more lenient in admitting the 
evidence of the witnesses under S. 33, Evidence 
Act. Consent of the accused to the admission of 
the evidence under S. 33. Evidence Act has prac¬ 
tically no meaning. Consent given by an accus¬ 
ed would not relieve the Court of the duty of 
examining the circumstances and coming to a 
decision as to w'hedier or not the ev'denixi v/as 
legally admissible. Consent can, however, lead 
to some inference on a point of fact, if it is 
alleged on behalf of the prosecutmn that a cer¬ 
tain witness is seriously ill and evidence is led 
to prove the illne.ss of the W'tness and no cross- 
examination is directed on this point, the con¬ 
sent of the accused may lead to the inference 
that he does not challenge the validity of the 
assertion that the witness was very unwell and 
the Court can take into consideration this circum¬ 
stance in a,cceptmg the evidence on a question 
of fact. Similarly, if the v;hcreabouls ox some 
witnesses are not knowui and evidence is led to 
prove that fact, the consent of the accused to the 
admission of the evidence and the absence of 
cross-examination on the evidence Jed to prove a 
question of fact with regard to the whereabouts 
about the witness, may lend support to the evid¬ 
ence led by the prosecution to prove that'the 
whereabouts were not known. 


(10) The names of Babu Ram and Mosim were 
mentioned in the first information report and 
the mere fact that they did not belong to the 
locality where the occurrence took place should 
not be enough to discredit their testimony. The 
site plan made by the Sub-Inspector who investi¬ 
gated the case shows that the houses of Gaya 
Prasad and Karaeshwar are not situated in the 
thick of the locality but are more or less isolated 
and it is therelore not at all improbable that wit¬ 
nesses who were not residents of the locality but 
were nearabout the place of occurrence were at¬ 
tracted to the place of occurrence after the alarm 
was raised. 

(11) Much stress has been laid on the circum¬ 
stances that Rameshwar and Bindeshwari were 
.allowed to remain lying injured at the place of 
the occurrence for about half an hour or an hour 
and were not removed to their house. It is in 
evidence that arrangements for an ekka were 
made before these persons were removed from 
the place of occurrence, and nobody could fore¬ 
see at that moment that an ekka would not be 
available for some appreciable time. There was. 
therefore, nothing improbable if these persons 
who had been injured seriously were not remov¬ 
ed till an ekka was available. 

(12) The defence has set up the story that 
these tv/o persons, Bindeshwari and Rameshwar. 
had bseu assaulted by some unknown persons at 
a place which was different from the place 
of occurrence. The investigating officer found 
blood-stained earth at the place of occurrence, 
and this blood-sta.ned earth ms scraped and col¬ 
lected in a ‘handi’.^ The learned Counsel for the 
appr^llants has argued that the blood-stained 
earth was not sent to the chemical examiner or 
the sero^ogist for examination if the blood found 
on the earih was human blood. No doubt the 
blood-sta'ncd earth was not sent for examina¬ 
tion and it is difficult to find out definitely^ the 
orgin of the blood, but coupled with the evid¬ 
ence produced on behalf of the prosecution the 
recovery of the blood at the plabe of the occurr¬ 
ence has its own significance. 

(13) Even if the evidence of the two witnesses. 
Moshn and Babu Ram, is ruled out on the 
ground that it should not have been admitted the 
evidence of the twm injured, and the tv/'o wit- 
ncs.^es, V/ali Mohammad and Budh Ram satisfac¬ 
torily establish the guilt of the appellants. Thev 
had a clear motive for making the attack. Their 
evident object was to wipe out the existence of 
Rameshwar and Bindeshwar', who were the cause 


No cross-examination in this case was also 
made of the witnesses who were examined to 
prove that the whereabouts of Mosim and Babu 
Ram were not known. It appears, therefore, that 
the Sessions Judge under these circumstances ac¬ 
cepted the testimony of the two witnesses exa¬ 
mined on behalf of the prosecution to prove that 
Mosim and Babu-Ram were not available and in 
view of the fact that they had been cross-exa¬ 
mined at considerable length in the Court of the 
Committing Magistrate and that the v/hereabouts 
of the witnesses were not known the Sessions 
Judge thought it fit to admit their evidence un¬ 
der S. 33, Evidence Act. It appears, therefore, 
that the statements of Mosim and Babu Rem as 
also that of Dudh Nath, which have been admitt¬ 
ed into evidence and relied upon by the Sessions 
Judge, were admTted on good grounds. These 
witnesses have deposed that Rame.shwar and 
Bindeshwari were attacked by the appellants and 
that they were attracted to the scene of the oc¬ 
currence by the alarm raised by Rameshwar. 


of so much trouble to them. 

(U) Lastly, it has been argued on behalf of the 
appellants that the facts of this case do not esta¬ 
blish a case under S. 307, Penal Code. It had 
been argued that the two incised wounds which were 
found on the head and nose of Rameshwar were 
not in themselves sufficient to cause the death 
of Rameshwar and it .should not, therefore, be 
inferred that it was the intention of the assai¬ 
lants to cause the death of Rameshwar. Some 
rulings have also been cited to illustrate the view¬ 
point urged on behalf of the appellants. It is 
unnecessary to discuss these rulings as each case 
has to be dec'ded on its own facts. The principle 
laid down in these imlings is not disputed. There 
should be an intention to murder or the know¬ 
ledge that the injures caused would result in the 
death of the person attacked before a man can 
be held guilty under S. 307. Penal Code, if the In¬ 
jured persons luckily escape, death. The in¬ 
juries inflicted in this case should therefore oe 
taken into consideration in arriving at the con- 
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elusion about the intention of the persons who 
had made the attack on Rameshwar. Besides the 
evidence adduced to prove that the assailants had 
given out tiiat Rameshwar should be put to 
death, the presence of two incised wounds on the 
head and nose which were both bone deep and 
were caused by spear coupled whh severe frac¬ 
tures of Dones of oihei* pans of the body do lead 
to tlie inference that it was the intention of the 
appellants to cause the death of Rameshwar. 

It is well mgh impossible to gauge the exact 
intention of tu assailant and his intention can 
only be gathered from the nature of injuries 
caused. In tne present case I have no doubt that 
the injuries do letd to the inference that the as¬ 
sailants were actuated with a motive to murder 
Rameshwar and the Civil Surgeon’s evidence also 
leads support to this inference. The appellants 
have, therefore, been rightly convicted imder S. 
307, Penal Code for the injuries caused to Rame¬ 
shwar and under S. 323 for the injuries caused 
to Bindeshwari. 

(15) The learned Sessions Judge has sentenced 
the appellants to rigorous imprisonment for a 
period of seven years. This sentence appears to 
me to be a little too severe. A sentence of four 
years’ rigorous imprisonment should in this case 
meet the ends of justice. 

(18) The appeal, therefore, is allowed to this ex¬ 
tent that the sentence passed under S. 307, Penal 
Code is reduced to four years’ rigorous imprison¬ 
ment. The conviction under S. 307 and the sent¬ 
ence of one year’s rigorous imprisonment under 
S. 323, Penal Code as also the order about the sent¬ 
ences running concurrently are maintained. 

B/R.G.D. Order accordingly. 
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Rajendra and another, Decree-holders-Appel- 
V. Balmukand and another, Judgment- 

debtors-Respondents. 

Ex. Second Appeal No. 805 of 1951, D/- 14-3- 
1953, against decree of Dist. J., Agra, D/- 23-2- 

(a) Debt Laws — U. P. Debt Redemption Act 
(13 of 1940), Ss. 8, 24 — Mortgage decree — 
Judgment-debtor found agiiculturist — Inte- 
test reduced and new decree passed — It is 
not discharge of decree — Second appeal from 
new decree — (Civil P. C. (1908), Ss. 47, 96 

and 100). 

Where in execution of a final mortgage 
decree under O. 34, R. 5, Civil P. C. the 
execution Court holds that the judgment- 
debtors were agriculturists within the 
meaning of the U. P. Debt Redemption Act. 
and amends the decree and reduces the 
amount of the interest, the decision is 
not one relating to the discharge of the de¬ 
cree and, as such, does not amount to a 
decree under S. 47 read with S. 2(2). Civil 
P. C. Therefore, no execution second ao- 
peal lies from such an order. AIR 1950 
All 713 (FB), Applied. (Para 6) 

But the decision amounts to a new de¬ 
cree allhoueh, by fiction of law recognised 
by sub-s. (2) of S. 8, Debt Redemption Act, 
this decree shah be deemed to bear the 
date of the original decree. Such a decree 
js open to appeal and second aopeal imder 
S. 96 and S. 100. Civil P. C., respectively. 


AIR 1946 All 89 (FB), Relied on. 

(Para 8) 

Anno; Civil P. C., S. 47 N. 28, 84; S. 96 N. 11; 
S. 100 N. 5. 

(b) Debt Laws — U. P. Debt Redemption Act 
(13 of 1940), Ss. 8, 9 — Mortgage suit pending 
when Act came into force — Reduction of inm- 
rest cannot be asked for after passing of de^ 
cree. 

Law confers no right on the judgment- 
debtor to ask the Court to reduce the inte¬ 
rest after a decree has been pas.sed in a 
suit which was pending at the commence¬ 
ment of the Act. A suit for sale on the 
basis of a mortgage is deemed to be a 
pending suit till the date of the passing of 
the final decree. 

Where the final decree had not been 
passed before the Act, it m.ust be held that 
the suit was pending when the Act came 
into force. In such a case the judgment- 
debtor should have moved the Court for 
reduction of interest under S. 9 at the time 
of the passing of the decree. If he failed to 
make that request to the Court at that 
time, he has no right to do so afterwards. 
Section 3 has no application to a case like 
the present. (Paras 10, 11) 

Harish Chandra Sharma, for Appellants; 
Dayal. for Respondents, 

CASES REFERRED TO : 

(A) (’42) AIR 1942 All 390: ILR (1943) All 35 
(FB) 

(B) r’42) AIR 1942 All 394: ILR (1943) All 48 
(FB) 

(C) (’50) AIR 1950 All 713: 1950 All LJ 847 
(FB) 

(D) (’43) AIR 1946 All 39: ILR (1946) All 418 
(FB) 

(F) (’30) AIR 1930 All 779: 52 All 910 
(F) (’31) AIR 1931 All 386: 53 All 283 (FB) 

JUDGMENT: This is a second appeal by the 
decree-holders. On the basis of a simple mortgage 
deed they obtained a decree for sale under 6. 34. 
R. 4, Civil P. C. on 24-8-1939 and a final decrer^ 
under O. 34, R. 5. Civil P, C. on 15-8-1942. Thev 
applied for execution of the final decree on 
8-7-1944. On 27-8-1945 the judgment-debtors lodged 
a petition of objections and therein claimed that 
they were agriculLurists within the meaning of 
the Agriculturists’ Relief Act and the Debt Re¬ 
demption Act. On the basis of that claim they 
prayed that the intere.st awarded in the dccrea 
might be reduced. Tire decree-holders denied the 
judgment-debtors’ status as agriculturists. 

(2) At the time of hearing, the judgment-debtors 
gave up their claim as agriculturi.st.s under the 
Agriculturists’ Relief Act. and the learned Munsif 
recorded a definite finding that thev were not 
agriculturists within the meaning of the said Act. 
This finding has not been challenged at any 
stage of the litigation. The learned Munsif, how¬ 
ever. held that “the judgment-debtor is an agri¬ 
culturist so far as the Debt Redemption Act goes,” 
It may be pointed out that the learned Munsif 
speaks of the judgment-debtor in singular num¬ 
ber. but obviously he meant that both the judg¬ 
ment-debtors fwho are brothers) were agricul¬ 
turists. This finding was based on a certain 
khatauni in which the name of Balmukand (one 
of the iude-mnnt-debtors) wa.s recorded in resnect 
of niots Nos. 713 and 719. Treating the judgment- 
debtors as agriculturists, the learned Munsif 
amended the decree and reduced the amount of 
interest. 
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(3) The decree-holders preferred an appeal 
which was heard by the learned District Judge of 
Agra.. By the time the appeal carr.e up for hearing 
the Commissioner of Agra Division had ordered 
the expunction of the entry on the basis of which 
the learned Munsif had treated Balmukand and 
his brother as agriculturists. The decree-holders 
sought the learned District Judge’s permission to 
produce a copy of the Commissioner's judgment 
which had come into existence during the pend¬ 
ency of the appeal in the learned District Judge’s 
Court. This prayer was refused and on the basis 
of the materials already on the record the learned 
District Judge upheld the decision of the learned 
Munsif. 

(4) Against this decision this second appeal has 
been preferred. The appellants treat the decision 
of the Courts below as a decision of an objection 
under S. 47 and the anpeal has been filed as an 
execution second appeal, 

(5) A preliminai-y objection has been taken by 
the learned counsel for the respondents to the 
effect that no appeal lay to the District Judge 
and that, in any case, none lies to this Court. 

(6) To meet this objection, the learned counsel 
for the appellants has adopted two different and 
■independent lines of argument. It is contended 
that when a judgment-debtor puts fonvard a 
contention to the effect that, although the decree 
had been passed for a larger amount the amount 
actually payable under the decree is a smaller 
amount he really contends that a portion of the 
decree has been discharged. It is urged that a 
decision of the Court upholding this contention 
is, in substance, a decision to the effect that a 
portion of the decree has been discharged and 
therefore it is a decision under S. 47 v/hich 
amounts to a decree as defined in S. 2 (2). Civil 
P. C. The above argument was considered and 
upheld in two Full Bench decisions reported in 

— 'Mt. Ketki Kunwar v. Ram Saroop’, AIR 1942 
All 390 (FB) (A) and — 'Mohammad Abdul Razzak 
V. Mt. Parvati Devi’. AIR 1942 All 394 (PB) (B). 
Both these were three-Judge decisions. 

Later on, a somewhat similar question came up 
for decision by a Full Bench of seven Judges in 

— ‘Badri Prasad v. Shankar Lai’. AIR 1950 All 713 
<FB) (C). In that case the Court had rejected, 
and not allowed, the petition for amendment of 
a decree. The view taken by the majority in the 
Full Bench vras that the decision of the Court 
refusing to amend the decree by reducing the 
interest did not amount to a discharge of the 
decree. In face of this decision, it is no longer 
open to contend that an order refusing to amend 
a decree amounts to a decision relating to a dis¬ 
charge of the decree. A necessary corollary of 
this decision is that even if the decision had been 
one amending a decree and reducing the interest, 
still there would have been no decision relating 
to the discharge of the decree. It cannot reason¬ 
ably be maintained that if the Court accepts the 
judgment-debtors’ contention it decides a question 
relating to the discharge of a decree and if it 
rejects it it makes no such decision. The nature 
of the question under consideration will not 
depend upon the decision made thereon. I am. 
therefore, of the opinion that the decision under 
appeal, although a decision allowing the objection, 
is not one relating to a discharge of the decree 
and. as such, dees not amount to a decree under 
S. 47 read with S. 2 (2). Civil P. C. Therefore, 
no execution second appeal lies. The first line of 
argument put forward by the learned counsel for 
the appellants cannot, therefore, be accepted. 


(7) The second line of argument adopted by the 
learned counsel for the appellants is that by 
amending the decree the learned Munsif passed a 
new decree and that every decree passed by a 
Munsif is (subject to certain exceptions none of 
which applies to this case) open to apneal and 
second appeal under Ss. 96 and 100, Civil P. C., 
respectively. 

By virtue of S. 24, Debt Redemption Act, the 
provisions of the Code of Civil Procedure have 
been made applicable to the proceedings under 
the said Act "save in so far as they are incon¬ 
sistent with the provisions of this Act." The 
learned counsel maintains that there is no in¬ 
consistency between the two and therefore an 
appeal lay to the learned District Judge and a 
second appeal lies to this Court as regular appeal 
and regular second appeal respectively. He con¬ 
cedes that if the appeal is treated as a regular 
second appeal, he will have to pay additional 
court-fee. He is prepared to pay that. 

(8) In my opinion, the learned counsel stands 
on finner ground in advancing this argument. The 
learned Munsif has undoubtedly passed a new 
decree, although, by fiction of law recognised by 
sub-s. (2) of S. 8. this decree shall be deemed to 
bear the date of the original decree. But there 
is no gainsaying the fact that this decree is not 
the same as the original decree. Jt is a new 
decree and. as such, it is appealable. In — ‘Man- 
mohan Lai v. Raj Kumar LaV, AIR 1946 All 89 
(FB) (D) it was held that a decree passed in such 
circumstances was appealable under S. 98, C. P. C. 
and that the period of limitation would run from 
the date on which the amendment took place, 
notwithstanding the fact that notionally the 
amended decree would bear the date of the original 
decree. 

The authority of this Pull Bench has not been 
shaken by anything contained in the later Pull 
Bench of seven Judges. The question whether an 
appeal would lie under S. 96, C. P. C. did not 
arise in that case. But two of the learned Judges, 
Kidwai and Chandiramani JJ., observed by way 
of obiter dictum that, if the Court amends the 
decree and reduces the interest, an appeal would 
lie under S. 96. Civil P. C. In the circumstances. 

I treat this second appeal as a regular second 
appeal on the understanding that the appellants 
would pay the deficiency in court>fee. 'riie preli- 
minai 7 objection is, therefore, overruled. | 

(■9) Coming to the merits, the first point that 
will arise for decision would be whether the judg- j 
ment-debtors were agriculturists. I am told by the 
learned counsel that the Commissioner’s decision, 
on the basis of which the decree-holders sought 
the setting aside of the learned Munsif’s decision, 
is itself the subject-matter of an appeal before 
the Hon’ble Board of Revenue and that the appeal 
is still pending. At a certain stage I thought of 
postponing the decision of this appeal pending the 
disposal of the appeal by the Board of Revenue. 
But later on it transpired that it was not necessary 
to postpone the decision of this case because, even 
on the assumption that the judgment-debtors are 
agriculturists, this appeal is bound to succeed. j 

(10) Assuming that the judgmenUdebtors are I 
agriculturists, they had a right to apply under I 
S. 8, Debt Redemption Act for amendment of a j 
decree passed before the commencement of the I 
said Act. In respect of a suit pending at the I 
commencement of the Act they had a right to I 
ask for reduction of interest at the time of the I 
passing of the decree in the said suit. If in a I 
pending suit they failed to ask for reduction of I 
interest at the time of the passing of the decree, I 
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they had no further right to claim any reduction. 
Law confers no right on them to ask the Court 
to reduce the interest after a decree has been 
passed in a suit which was pending at the com- 
tnencement of the Act. 

(11) The Act came into force on 1-1-1941. As 
already stated, the preliminary decree had been 
passed before that date, but the final decree had 
not been passed till then. A suit for sale on the 
basis of a mortgage is deemed to be a pending 
suit till the date of the passing of the final decree. 
This was held in — ‘Anmol Singh v. Hari Shankar’, 
AIR 1930 All 779 (E). This decision was approved 
of in the Full Bench case of — ‘Sat Prakash v. 
Bahai Rai’, AIR 1931 All 386 (PB) (Pi. It will, 
therefore, follow that the present suit was a pend¬ 
ing suit on the date of the commencement of the 
Act. The judgment-debtors should have moved the 
Court for reduction of interest under S. 9 at the 
time of the passing of the decree. If they failed 
to make that request to the Court at that time, 
they have no right to do so afterwards. Section 8 
had no application to a case like the present. 
Their application for amendment should, therefore, 
be rejected on that very ground. 

(12) The learned counsel for the decree-holders 
offered to file a declaration under S. 4 in order to 
defeat the judgment>debtors’ claim for reduction 
of interest. But this declaration cannot be filed 
because it is provided by S. 4(2) that a declaration 
can be filed in the case of a suit pending at the 
commencement of the Act till the disposal of the 
suit only and not afterwards. 


(13) As a result of the finding that the appli¬ 
cation for amendment presented after the deci¬ 
sion of the suit was not maintainable, this appeal 
must succeed. The appeal is allowed. The appel¬ 
lants shall make good the deficiency in court-fee 
of both the Courts within two months from to- 
■day. So long as the deficiency is not made good, 
they shall not be entitled to execute theii' decree. 
The deficiency shall be taxed in costs, if made 
good within two months, but not otherwise. The 
appellants shall get the costs of this appeal and 
of the lower appellate Court from the respon¬ 
dents only if they make good the deficiency within 
the aforesaid period, but not otherwise. 


B/R.G.D, 


Order accordingly. 
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(LUCKNOW BENCH) 

MALIK C. J. AND AGARWALA J. 

Abdul Ghafoor and others, Defendants-Appel- 
mnts V. Abdus Salam and others, Plaintiffs- 

Respondents. 


Second Appeal No. 145 of 1945, D/- 31-7-1953, 
against order of Addl. Civil Judge, Gonda. D/- 
n-12-1944. 


Laws — U. P. Encumbered Estates Acl 

u of 1934), S. 11 — Effect of failure to fih 
objection. 


^ Where an owner of property which is 
included in the list given by the landlord 
applicant under S. 8 of the Act fails to file 
any objection under S. 11, his right to the 
property will not automatically come lo an 
end and his right to file a suit for declara¬ 
tion of his title in a civil Court will not be 
oarred. The fact that he had knowledge 
of the proceedings under the Act cannot 
affect the question. AIR 1952 All 227 (FBL 
Foil. (Pprq 1 ) 

J. S. Trivedi, for Appellants. 

1954 A11./9 & 10 


CASE REFERRED TO; 

(A) (’52) AIR 1952 All 227; 1952 All LJ 15‘> 
(FB) 

MALIK. C. J.: Learned counsel had raised a 
short point and that is whether the plaintiffs who 
had not filed an objection under s. 11, U. P. 
Encumbered Estates Act, could ignore the pro¬ 
ceedings before the learned Special Judge and 
come to the civil court for a declaration that the 
property which had been included by the land¬ 
lord in his written statement under s. 8 belonged 
to the plaintiffs. The learned single Judge before 
whom the case came up referred it to a larger 
Bench but in view of the Full ^pneh decision in 
— ‘Krishnapal Singh v. Mst. BabbaiV, AIR 1952 
All 227 (A), the learaed Judge changed the order 
and said that instead of a Full Bench the case 
may be listed before a Division Bench. 

Today, however, the learned counsel has raised 
a slightly different point. He has urged that he 
had made a mistake in urging before the learnel 
single Judge that the plaintiffs had filed no objec¬ 
tion under s. 11 and he referred us to the replica¬ 
tion filed by the plaintiffs to show that they had, 
as a matter of fact, filed an objection under S. 
11. In paras. 19 and 20 of the replication, the 
plaintiffs pleaded that they were not parties to 
the Encumbered Estates Act proceedings and had 
no information or knowledge of these proceedings 
and said that 

“in order lo avoid dispute, the plaintiffs have 
filed objections in encumbered suits under S. 
11. But the plaintiffs absolutely deny this fact 
that due to encumbered suit the proceedings 
of this case could not be taken." 

The. point urged is that the plaintiffs having 
filed an objection under S. 11 in the Encumbered 
Estates Act proceedings, they had no right to 
proceed with this suit. The suit from the para- 
paph in replication, appears lo be an earlier insti¬ 
tuted litigation and the objection under S 11 
seems to have been filed later. We have no infor¬ 
mation as to the stage at which the Encumbered 
Estates Act proceedings were nor do we know what 
happened to that objection if it was filed., that is 
If It was ever admitted or registered. We cannot’ 
therefore, allow the learned counsel to raise a 
new point. The case is fully covered by the deci- 

Krishnapal Singh’s 

Ca56 (A). 


Learned counsel, however, has tried to distin¬ 
guish that case on the ground that while in that 
the Plaintiff had no knowledge Tthe Encu- 
^ proceedings, in^the case before 

plates Act proceedings and they should have 

v^ion of informed on what pro- 

tha? 11 P ‘ii's argument is based, it may be 
that S. 11 , Encumbered Estates Act gives a third 

included by the 
written statement under s. 8 of 

^ objection that the 

property IS not saleable in payment of the debt 

k flleri iort If r«ch an objection 

is died and is decided, S. 11 itself provides that 

such a decision will be deemed to be a decision 

f a competent civil court. There is 
however, no section in the U P Encu ' 

11 , the right of any third party to the 
poceedings, to whom the property may rightfully 

automatically comf Jan JndInd he 

will have no right to come to a civil court of com- 
rfghrs^ Jurisdiction for the adjudication of those 
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In the case of debts, the Legislature has provi- 

I ded in S. 13, U. P. Encumbered Estates Act, that 
if the creditors do not put fcrw'ard Iheir claims 
within a certain period, the claims would be 
deemed to be discharged for all purposes. If it 
was the intention of the Legislature that the same 
result should follow if the owner of a property 
which had been included in the list given by the 
landlord applicant had failed to file his objection 
under S. 11 and his right to the property should 
.cease or his right to file a suit for a declaration 
I of his title should be barred, then a section 
similar to S. 13 would have been enacted. We 
have no doubt that the contentions advanced by 
'learned counsel have no force. The appeal, there¬ 
fore, is dismissed but as the other side is not 
represented, we make no order as to costs. 

B/K. S. B. Appeal dismissed. 

A.I.R. 1954 ALL. 66 (VoL 41, C. N. 45) 

(LUCKNOW BENCH) 

V. BHARGAVA J. 

Sheo Dayal and another, PlaintifTs-Appel- 
lants V. Ram Harakh and another, Defendants- 
Respondents. 

Second Appeal No. 375 of 1947, D/- 13-4- 
1953, against decree of Civil J., Gonda, D/- 
29-1-1947. 

Tenancy Laws — U. P. Tenancy Act (17 of 
1939), Ss. 36, 37 — Succession to holding as 
widow. 

In order to find QUt whether the woman 
succeeded to an interest in the land in suit 
as a widow one has to go back to the law 
as it stood on the date when the husband 
died and the succession opened. Held, that 
the law, as it applied when the husband 
died (Avadh Rent Act (1886) ) granted no 
tenancy rights to the widow in the land of 
which the husband had been the tenant 
and the execution of the new lease in her 
favoui; was thus the conferment of new 
rights of tenancy on her. Consequently, 

S. 36 was not applicable and the succes¬ 
sion must be governed by S. 37. 

(Para 3) 

S. N. Srivastava, for Appellants; N. Banerji. 
for Respondents. 

JUDGMENT; This second appeal arises out of 
a suit for possession over certain tenancy plots. 

(2) The facts found by the lower appellate Court 
are that some of the plots in suit were originally 
the tenancy of Ram Padarath upto the year 1328 
Pasli; that some time during 1328 Fasli Ram 
Padarath died so that, in 1329 Fasli, those plots 
were sliown as being in the possession of his 
widow. Shrimati Maharaj Dei; that in 1331 Fasli 
Shrimati Maharaj Dei obtained a lease of all the 
plots in suit, which included the plots which had 
been shown in the name of Ram Padarath in 1328 
Fasli, from the landlord and she was granted the 
rights of a statutory tenant; and that Shrimati 
Maharaj Dei died in 1945 and then a dispute arose 
as to who was entitled to succeed to the tenancy 
,rights in those plots. The plaintiffs-appellants are 
the sons of the daughter of Ram Padarath and 
Shrimati Maharaj Dei whereas the respondents are 
the brother and the brother's son of *Ram Pada- 
rath. The appellants claimed that, by virtue of 
the lease of 1331 Fasli, Shrimati Maharaj Dei 
had become a tenant of those plots in suit in 
her own ri^ts and, consequently, under S. 37, 
U. P. Tenancy Act, which was applicable when 


Shrimati Maharaj Dei died, they were entitled ti^- 
succeed to her tenancy. On behalf of the respon¬ 
dents the contention was that Shrimati Maharaf. 
Dei had originally acquired tenancy rights in the 
plots in suit as a widow and consequently, ou her 
death, succession would be governed by Ss. 35 and. 
36, U. P. Tenancy Act. so that respondent 1, Ram 
Harakh, brother of Ram Padarath deceased, had 
a right to succeed in preference to the daughter’s 
sons. Tile lower appellate Court, following two % 
decisions of the Board of Revenue, held that 
Shrimati Maharaj Dei succeeded to the tenancy 
rights in the plots in suit as a widow and the 
succession was consequently governed by Ss, 35 and. 
36, U. P. Tenancy Act. Cons^uently, the lower 
appellate Court decided the suit in favour of the 
respondents and dismissed the suit of the appel-- 
lants. 

(3) Section 37, U. P. Tenancy Act has been made- 
applicable only to such female tenants who are- 
not mentioned in S. 34 or S. 36 of the Act so that 
it is a residuary section and, in order to apply 
this section, it is necessary to inteipret Ss. 34 and; 

36 of the Act. Section 34 is, in this case, noV 
applicable at all and need not be mentioned 
Section 36 is as follows: 

“36 (1) When a female tenant, other than b- 
tenant mentioned in S. 34, who, either before or 
after the commencement of this Act has inhe¬ 
rited an Interest in a holding as a widow, as a 
mother, as a step-mother, as a father's mother, 
or as a daughter dies or abandons such holding, 
or surrenders such holding or a part of such: 
holding, or, in the case of a tenant inheriting 
as a widow or as a daughter, marries, such hold¬ 
ing or such part of such holding shall, notwith¬ 
standing anything in S. 45, devolve in accordance- 
with the order of succession laid down in S. 35, 
on the heir of the last male tenant, other than 
a tenant who inherited as a father’s father 
under the provisions of that section.” 

4 

What has to be examined in this case is 
whether Shrimati Maharaj Dei can be held to 
have inherited an interest in the land in suit as 
a widow of Ram Padarath. In order to find out| 
whether she succeeded to an interest in the land 
in suit as a widow, we have to go back to the law 
as it stood on the date when Ram Padarath died 
and the succession opened. Learned counsel for 
both parties are agreed that Ram Padarath died 
before the Avadh Rent (Amendment) Act (U. P. 

Act 4 of 1921) came into force so that the law 
then applicable was Avadh Rent Act of 1886. 
Under that Act, there was no provision for suc¬ 
cession to tenancy or to interest in holdings of a 
tenant. The only provision granting a right to 
an heir was S. 48 of that Act which merely gave 
to the heir the rights (i) to retain occupation of 
the holding at the rent paid by the deceased 
statutory tenant for the unexpired portion of the 
period for which the deceased tenant might have 
held it without liability to enhancement of the 
rent or ejectment and (ii) to receive compensa¬ 
tion under the provisions of that Act for improve¬ 
ments. if any, made ou the holding by himself 
or by his predecessor-in-interest. Hiere was an m 
additional clause laying down that the heir of i 
that tenant shall not be entitled to a renewal of I 
the tenancy. It was under this provision that I 
Shrimati Maharaj Dei, on the death of Ram I 
Padarath continued in possession of some of the I 
plots in suit, viz., those plots of which Ram I 
Padarath was a tenant in 1328 PasU. I 

There is no finding by the lower Courts and I 
learned counsel for the parties have not drawn I 
my attention to any evidence to show what was I 




1954 

the unexpired portion of the period for which 
Ram Padarath would have been entitled to con¬ 
tinue in po^ession as a tenant. It was three 
years later in 1331 Fasli that Shrimati Maharaj 
Dei was given a fresh lease by the landlord and 
then she was given the right of a statutory tenant 
as defined in the Avadh Rent Act of 1886, as 
amended by U. P. Act 4 of 1921. It is clear that 
this lease cannot be construed as continuing her 
possession in the same right in which she had 
originally come into possession, on the death of 
Ram Padarath, of some of the plots in suit. It 
has been pointed out by learned counsel for the 
respondents that the lease granted to Shrimati 
Maliaraj Dei in 1331 Fasli -was either in respect 
of those very plots of which Ram Padarath had 
been a tenant or included other plots which were 
given in lieu of those from which Shrimati 
Maharaj Dei was dispossessed though she had 
come into occupation of those plots also on the 
death of Ram Padarath. Even though the lease 
]was in respect of the same land or land granted 
in lieu of the land which had been held by Ram 
Padarath, it is also clear that this lease cannot 
be construed as a renewal of any rights, which 
Shrimati Maharaj Dei already had on the date 
of the lease, in the land as the heir of Ram 
Padarath. 

In the capacity of the heir of Ram Padarath, 
she was only entitled to be in occupation of the 
land for a certain period which, as I have said 
above, it is not possible to determine in this case; 
but she was not a tenant at all. The law. as 
it applied when Ram Padarath died, granted no 
tenancy rights to Shrimati Maharaj Dei in the 
land of which Ram Padarath had been the tenant 
and the execution of the new lease was thus the 
conferment of new rights of tenancy on Shrimati 
Maharaj Dei. Renewal implies the ccmtinuance of 
pre-existing rights are not continued (sic) but 
entirely fresh rights arc created. The new lease 
in 1331 Fasli, it appears, was permissible as the 
right of occupation of Shrimati Maharaj Dei as 
heir of Ram Padarath must have terminated due 
to the lapse of the period permissible under S. 48, 
Avadh Rent Act of 1836. There is no clear find¬ 
ing that that period had expired but the circum¬ 
stances reasonably justify an inference that this 
lease was granted to her by the landlord at the 
time when she became liable to be ejected from 
the land. The landlord, at this stage, appears 
to have agreed to let the land continue in the 
cultivation of the family of Ram Padarath. He 
consequently, granted a fresh lease to Shrimati 
Maharaj Dei and granted her statutory rights for 
a period of ten years renewable after expiry of 

that period with liability to enhance the rate of 
rent. 

This right of tenancy conferred bv the landlord 
was acquired by Shrimati Maharaj Dei in her own 
right and not in the capacity of the widow of 
Ram Padarath with the result that, from the date 
of the execution of that lease, it must be held 
that her occupation as heir of Ram Padarath 
ceased and she started possession in the capacity 
of a statutory tenant under the lease which had 
been granted to her in her own right. In this 
view, on the day when Shrimati Maharaj Dei 
died, she was in possession by virtue of the lease 
granted to her in her own right in 1331 Fasli 
and not by virtue of any interest to which she 
uiight have succeeded on the death of Ram 
Padarath as his widow. Consequently, S. 36, U. P. 
Tenancy Act is not applicable to this case and 
I the succession must be governed by S. 37 of the 
jAct. 
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(4) As a result, I allow the appeal with costs, 
set aside the decree passed by the lower appellate 
Court and decree the suit of the plaintilfs-appel- 
lants for possession by ejectment of the re.spon- 
dents. There was also a claim for damages but 
the amount of damages has not been determined 
by the lower Court and I do not consider that, 
in the circumstances of this case, it is necessary 
to have the damages ascertained and a decree in 
respect of damages also granted. The dismissal 
of the suit, so far as damages are concerned, shall 
stand. 

(5) Leave to appeal to a Division Bench is 
granted. 

B/D.H.Z. Appeal allov/ed. 


A.I.R. 1954 ALL. 67 (Vol. 41, C. N. 46) 

(LUCKNOW BENCH) 

AGARWALA J. 

Jodha Ram, Accused-Applicant v. State 
through Bishun Dutt, Complainant-Opposite 
Party. 

Criminal Revn. No. 14 of 1953, D/- 3-8-1953, 
against order of 2nd Civil and S. J., Lucknov/ 
D/- 15-12-1952. 

Penal Code (1860), S. 441 — “To annoy.’» 

The annoyance which is spoken of in S. 
441, I. P. C. is not intended to be instanta¬ 
neous i.e. at the moment of entry. It may 
happen subsequently. When the accused 
knows that another person is lawfully in 
possession of property and illegally enters 
into possession of it, in the absence of 
that another person, his intention cannot 
be anything else but that of annoyance to 
the person in possession. (Para 4) 

Anno: Penal Code, S. 441 N. 4. 

I. A. Abbasi, fcr Applicant; R. K. Rai, for 
Opposite Party. 

ORDER : This is an application in revision 
by Jodha Ram Gadaria, a resident of Ahala 
Agha Turab Khan, Husainganj, Lucknow. 

(2) The applicant was convicted by a Magis¬ 
trate under S. 448, I. P. C. and sentenced lo a 
fine of Rs. 60/- only. His appeal before the 
Sessions Judge was dismissed. The facts which 
led to his prosecution and conviction may be 
briefly stated as follows : 

On 30-10-1950, the applicant purchased a 
house situate in Ahata Agha Turab Khan 
Husainganj, Lucknow, from one Jagdamba Pra¬ 
sad its previous owner. The house was ihen 
occupied by Bishun Dutt, complainant as a 
tenant. The applicant could not, therefore, en¬ 
ter into actual possession of the house. On 
30-11-1950, Bishun Dutt who is employed as a 
driver in the Transport Section of the U. P. 
Co-operative Department and Marketing Fede¬ 
ration left Lucknow for Benaras with his 
family after locking the house. The rent for 
the month of November is alleged to have been 
sent by him to Jodha Ram on 19-12-1950. It is 
alleged that Jodha Ram refused to accept this 
money order. He again sent the rent for Decem¬ 
ber, 1950 on 18-1-1951 and the rent for 
January 1951 on 26-2-1951. These two money 
orders are also alleged to have been returned 
by the applicant. The applicant’s case, how¬ 
ever, is that these money orders were never re¬ 
ceived by him. 

During this interval, however, Jodha Ram 
applied to the City Magistrate on 12-1-1951, for 


Jodha Ram v. State (Aganoala J .) 



68 Allahabad Jodha Ram v. State (Agarwala J .) A. L R, 


permission to break open the lock and enter 
into possession of the house. His allegation was 
that Bishun Dutt had unnecessarily locked the 
house and that he had really given up posses¬ 
sion of the house. The City Magistrate ordered 
that the applicant could do what he desired at 
his own risk but that he must break open the 
lock and take over possession in the presence 
of respectable persons. Armed with this order. 
Jodha Ram broke open the lock on 27-2-1951. 
The goods of Bishun Dutt were found in the 
house. An inventory was made and Jodha Ram 
entered into possession of the house and inti¬ 
mated this fact to the City Magistrate on 
3-3-1951. 

On 4-4-1951, Bishun Dutt returned from 
Benaras. To his surprise he found that the 
house had been occupied in his absence by 
Jodha Ram. He also discovered that jodhu 
Ram had taken certain legal proceedings be¬ 
fore entering into possession of the house. Na¬ 
turally he at first applied to the City Magis¬ 
trate that the order passed by him was passed 
in his absence and that he was entitled to 
possession of the house. He also filed a com¬ 
plaint in Court. The complaint was, however, 
dismissed in default and his application to the 
Magistrate was also dismissed. Then he made 
another application on 8-9-1951, and al¬ 
though it was at first dismissed by the Magis¬ 
trate under S. 203, Cr. P. C. it was restored to 
the file by the order of the Sessions Judge for 
further inquiry. On further inquiry, the appli¬ 
cant was convicted by the Magistrate as stated 
above and his appeal was also dismissed by the 
learned Sessions Judge, Both the Magistrate 
and the learned Sessions Judge held that the 
occupation by the applicant was wholly illegal 
and unauthorized and that it was done mala 
fide with a view to annoy the complainant. 

(3) The question for determination in this 
revision mainly is whether the act of the ap¬ 
plicant in entering into possession over the 
house was with the intent, in the words of S. 
441, I. P. C., "to commit an offence or to inti¬ 
midate, insult or annoy any person in posses¬ 
sion of such property.” It is not the case of the 
complainant that the applicant wanted to com¬ 
mit any offence or to intimidate cr insult the 
complainant. Therefore the question merely is 
whether the applicant broke open the lock and 
entered into possession of the house in order to 
‘annoy’ the applicant. The Court below has 
found that this was in fact the applicant’s in¬ 
tention and after hearing learned Counsel for 
the applicant, I have no hesitation in endors¬ 
ing the conclusion reached by the learned Ses¬ 
sions Judge. 

The circumstances of the case speak for 
themselves. The complainant was in occupation 
of the house when the applicant purchased it. 
In these days of scarcity of house accommoda¬ 
tion, it is unthinkable that a tenant would will¬ 
ingly give up possession of the house. Bishun 
Dutt could not have intended to give up pos¬ 
session as he left his goods in the house and 
locked it. If he had voluntarily intended to 
give up possession of the house he would have 
told the_ applicant that that was his intention 
and would have delivered possession to him 
He did not do so. Moreover when he went to 
Benaras, he sent money orders to the apnli- 
cant. The postal receipts and the money order 
coupons which have both been filed by the com¬ 
plainant have been sufficiently proved. One of 
the postmen who took one of the money orders 


to the applicant was also produced in the Court 
below. Chandra Shekhar, P. W. 4, the post¬ 
man swore that he took the money order to the 
applicant, that the applicant refused to take it 
and thereupon he returned the money order. 
He further swore that on the very money order 
which he took to the applicant, the applicant 
himself wrote down the words "Refused and 
returned.” 

The Court below believed this witness and 
I have no reason to differ from the view of the 
learned Sessions Judge. The applicant’s case 
was that he never received the money orders. 
This could not be believed. It is hard to think 
that the money orders were forged ones. On 
no less than three occasions were the money 
orders returned as having been refused. The 
testimony of Chandra Shekhar having been be¬ 
lieved, the denial of the applicant must be con¬ 
sidered to be false. He having himself refused 
to take the money orders there can be no 
other conclusion but that he employed the sub¬ 
terfuge of applying to the City Magistrate to 
enter into possession of the house under cover 
of his orders and that his real intention was to 
enter into possession of the house unlawfully 
against the wishes of the complainant and oust 
him from possession unlawfully. In the circum¬ 
stances his intention was clearly to annoy the 
complainant. 

(4) It was urged that it could not be assum¬ 
ed that the intention of the applicant was to 
‘annoy’ the complainant when the entry was 
made into the house in the absence of the com¬ 
plainant. I cannot accept this contention. If 
this contention were accepted, this would give 
a free licence to landlords to take possession 
of tenants’ property in their absence even for 
a short while. When a landlord takes posses¬ 
sion of a house iri the absence of the tenant, 
the tenant is certainly annoyed when he comes 
to know that he was forcibly ousted from his 
house. The annoyance which is spoken of in 
S. 441, 1. P. C. is not intended to be instantane¬ 
ous. It may happen subsequently. There is 
no warrant for thinking that annoyance men¬ 
tioned in the section must be caused to the 
person in possession at the moment when an¬ 
other person enters into or upon the property. 
What has to be seen is the present intention 
of the accused. If the accused enters into pos¬ 
session of the property in the possession of'an- 
other with the intention to annoy that person, 
the offence is completed even though the an¬ 
noyance is not actually caused to the person 
in possession at the moment of entry. When 
the accused knows that another person is law¬ 
fully in possession of property and illegally ■ 
enters into possession of it, his intention can¬ 
not be anything else but that of annoyance to 
the person in possession, 

(5) There is no force in this application. It 
is accordingly dismissed. 

(6) Before leaving this case I must observe 
that the sentence of fine of Rs. 60/- is very in- - 
adequate. The possession of the house has not ^ 
yet been returned by the applicant to the com- j 
plainant. The action of the applicant was, as 1 
held above, high handed in the extreme. I was I 
inclined to issue notice for enhancement but I I 
have refrained from doing so as there was no I 
prayer for doing so from the side of the com- I 
plainant or of the Government Advocate. I 

C/H.G.P. Revision dismissed, f 
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A. I.R. 1954 ALL. 69 (Vol. 41, C. N. 47) 

DESAI J. 

Richhpal and another. Applicants v. State. 

Criminal Misc. Case No. 1048 of 1953, D/- 
22-7-1953. 

(a) Criminal P. C. (1898), S. 526(1) (a) — 
Station officer always standing by side of As¬ 
sistant Public Prosecutor in Court during 
proceedings — This is no ground for transfer, 

(Para 1) 

Anno: Cr. P. C., S. 526 N. 5. 

(b) Criminal P. C. (1898), S. 526(8) — 
Magistrate’s duty to stay proceedings. 

A Magistrate has to stay further pro¬ 
ceedings in the case as soon as the accused 
intimate to him their intention to apply for 
transfer of the case. It is not necessary 
that the accused should bring a stay order 
from the District Magistrate or file an 
affidavit accompanying the application for 
adjournment. (Para 2) 

Anno: Cr. P. C., S. 526 N. 19. 

(c) Criminal P. C. (1898), S. 526(1) (a) and 
(8) — Ground for transfer — Magistrate dis¬ 
obeying S. 526(8). 

Disobedience of statutory provisions is 
not one of the grounds for the transfer of 
a case. Therefore it cannot be laid down 
as a rule that a case must be transferred 
if a statutory provision is disobeyed by the 
Magistrate. Thus, where the Magistrate’s 
disobedience of the mandatory provisions 
of S. 526(8) is ‘bona fide’-it would not 
furnish a ground for the transfer of the 
case. AIR 1928 All 660(1), Distinguished. 

(Para 2) 

Anno: Cr. P. C., S. 526 N. 5 Pt. 56; N. 19 Pt. 
16. 

B. S. Darbari, for Applicants; S. K. Dongree, 
for the State. 

CASE REFERRED TO : 

(A) (’28) AIR 1928 All 660(1): 26 All LJ 1321: 
29 Cri LJ 671 

ORDER: This is an application by two men 
who are being prosecuted under S. 110, Cr. P. C., 
in the Court of the Magistrate, for transfer of 
the case to another Court. Before coming to the 
main ground I would deal with other grounds 
I which can be dealt with shortly. One allegation 
made by the applicants is that the station officer 
always stands by the side of the As.sistant Public 
Prosecutor in the Court during the proceedings 
and that the witnesses are thus influenced. The 
learned Magistrate writes in his explanation 
that the station officer generally comes for the 
■pairvi’ of the cases, that it is possible that he 
stood by the side of the Assistant Public Pro¬ 
secutor, that he himself never permitted him to 
stand by his side, that the applicants never 
objected to his standing by his side and that he 
has been transferred and another station officer 
has taken charge of the case. 

If the station officer stands by the side of the 
Assistant Public Prosecutor during the trial of 
the case, the Magistrate cannot be blamed. I do 
not know what authority a Magistrate has to say 
to the station officer not to stand by the side 
of the Assistant Public Pro.secutor or to stand in 
a comer of the Court room. Further, if there 
was anything objectionable, the applicants should 
I have brought the matter to the notice of the learn¬ 
ed Magistrate. But this has never been done. There 
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is no force in this allegation. Another allegation 
is that on one date the station officer did not come 
to the court and the learned Magistrate said that 
the case would not be taken up because he was 
not present. It is not mentioned on what date 
this happened with the result that the learned 
Magistrate could not give a definite reply. He says 
that he does not remember if such a thing happen¬ 
ed at all. No action can be taken on this allega¬ 
tion also. 

(2) I now come to the most important allega¬ 
tion and it is that when the applicants applied 
to the learned Magistrate for adjournment of 
the case under S. 526 (8) of the Code, the learn¬ 
ed Magistrate did not stay the proceedings and 
examined five prosecution witnesses. This is 
admitted by the learned Magistrate. He writes in 
his explanation that "no affidavit for staying the 
proceedings was accompanied with it”, that con¬ 
sequently he asked the applicants to bring a stay 
order from the Court of the District Magistrate 
and that he examined the five prosecution wit¬ 
nesses so that they may not have to come again 
at the cost of the State. The explanation given by 
the learned Magistrate is not sound in law. It was 
for him to stay further proceedings in the case as 
soon as the applicants intimated to him their in¬ 
tention to apply for transfer of the case. When 
the Legislature cast the duty upon him to stay 
further proceedings, there could not possibly arise 
any question of the applicants’ bringing a stay 
order from the District Magistrate. Nor was there 
any question of any affidavit accompanying the 
application for adjournment. 

All that the applicants had to do was to intimate 
to him their intention to apply for transfer. He 
had nothing to do with the question of diet money 
and it was no concern of him that the witnesses 
may have to be called again. But there is no 
reason for me to think that the learned Magistrate 
deliberately or flagrantly refused to stay further 
proceedings and knowingly disobeyed the provi¬ 
sions of S. 526 (8), Cr. P. C. It has not been alleged 
that in spite of his attention being drawn to the 
provisions of S. 526 (8) he refused to stay further 
proceedings. It may be that he was ignorant of 
the provisions of S. 526 (8) and did not know that 
he was bound to stay further proceedings on being 
informed by an accused of his intention to move 
for transfer. In these circumstances his disobe¬ 
dience of the mandatory provisions of S. 526 (8) 
was 'bona fide’ and would not furnish a ground 
for the transfer of the case. 

Mr. Darbari referred me to cases in which it was 
held that if a Magistrate refuses to adjourn a case 
under S. 526 (8) that alone is a ground for transfer 
of the case from his Court. One of them is 
—‘Walidad Khan v. Emperor’, AIR 1928 All 660 (1) 
(A). That was a case of "flagrant disobedience of 
a statutory mandate”. There is no reason for me 
to say that in the present instance the disobedience 
by the learned Magistrate was of a flagrant nature. 
'ITie circumstanoes in which a Magistrate disobeys 
a statutory provision vary from case to case and 
it is impossible to lay down one rule to meet all 
cases of disobedience of statutory provisions. The 
Legislature has mentioned the grounds in which 
a case can be transferred from a Court. Disobe¬ 
dience of statutory provisions is not one of those 
grounds. It is not for a High Court to add to the 
grounds. Therefore it cannot be laid down as a 
rule that a case must be transferred if a statutory 
provision is disobeyed by the Magistrate. 

The remedy of the aggrieved party against the 
disobedience is an appeal or revision, if at all. If 
the disobedience is deliberate, the Magistrate n^ay 
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be punished, but transfer of the particular case 
from his Court is no punishment. One of the 
grounds mentioned in S. 526 is that a fair and 
impartial trial cannot be had. In some instances 
the disobedience of a mandatory provision may 
cause an apprehension that a fair and impartial 
trial cannot be had. But the same cannot be said 
of every disobedience of a mandatory provision. 
Certainly disobedience of a mandatoi'y provision 
is not tantamount to not trying the case fairly 
and impartially. The two are quite different and 
it would be wrong to confuse one with the other. 
Mandatory provisions contained in Ss. 145, 202, 252 

(2) etc. of the Code are frequently violated by 
most Magistrates, but I have never heard of any 
case being traosfen-ed on the ground of this viola¬ 
tion. 

The only ground on which the applicants can 
succeed in the present case is that a fair and 
impartial trial cannot be had from the Court of 
the learned Magistrate. They have failed to satisfy 
me that this apprehension results merely from 
the fact of the learned Magistrate’s refusal to stay 
further proceedings in the case. The refusal has 
nothing to do with the fair and impartial 
trial. The applicants should have had justification 
for their apprehension before they intimated to 
the learned Magistrate their intention to move 
for transfer. They cannot, without having any 
justification for the apprehension that they would 
not have a fair and impartial trial, ask for an 
adjournment under S. 526 (8) in the hope that the 
Magistrate would refuse to stay further proceed¬ 
ings and thereby furnish a ground for transfer 
when so far none existed. 

(3) No case is made out for transfer of the case 
under S. 526 (8.', Cr. P. C., and the application is 
dismissed. 

B/V.R.B. Application dismissed. 
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AGARWALA J. 

Bans Ali and others, Defendants-Appellants 
V. Mohammad Ali and others, Plaintiffs-Respon- 
dents. 

Second Appeal No. 573 of 1947, D/- 11-8-1953. 
against decree of Civil J., Bahraich, D/- 19-5- 
1947. 

Tenancy Laws — U. P. Tenancy Act (17 of 
1939), Ss. 36, 37 — Applicability. 

Section 36 applies when a female tenant 
(other than a tenant mentioned in S. 34) 
held the property in her capacity as a 
widow or other female mentioned in the 
section. It does not apply to the case of 
a female holding a tenancy in her own 
right. Succession to a female tenant hold¬ 
ing a tenancy in her own right is governed 
by S. 37. 

Plaintiffs brought a suit in 1945 for re¬ 
covery of possession of a holding, claiming 
succession under S. 36, as reversioners to 
the deceased A, after the death of A’s 
widow M who had succeeded A as his 
heir from before 1922-23 and had remain¬ 
ed in possession till her death in 1943. 
Defendants pleaded that on account of a 
patta executed by the landlord in favour of 
M in 1922, she was a tenant in her own 
right and did not hold possession as heir 
to her husband A. Lower Appellate Court 


passed the decree in favour of plaintiffs. 
On second appeal, 

^ Held, that the Oudh Rent Act was abo¬ 
lished and statutory tenancy introduced in 
1921. Therefore M entered into posses¬ 
sion either as an heir of a statutory tenant 
or as an heir of a non-occupancy tenant. 

In either event she was liable to be eject¬ 
ed from the holding and, therefore, when 
the zemindar executed a patta in her 
favour in 1922 for ten years she became a 
tenant in her own right under the patta 
which was entirely a new contract. She, 
therefore, became a hereditary tenant 
when the U. P. Tenancy Act came into 
force in 1939. Succession to her would be 
governed not by S. 36 but by S. 37 of the 
Act. (Para 4) 

Hakimuddin and Halimuddin, for Appellants; 
Akhtar Husain, for Respondents Nos. 1 to 3. 

JUDGi^IENT ; This is a defendant’s appeal 
arising out of a suit for recovery of possession 
of two holdings, one in village Lauki and the 
other in \fiUage Shekhapur. The plaintiffs’ case 
was that one Habi was originally a tenant of 
these holdings. He left three sons, Karimullah. 
Fakhrullah and Akbar Ali who succeeded him on 
his death. After the death of A.kbar Ali, Mst. 
Muliman his widow succeeded him as his heir 
and remained in possession of the property till 
her death in 1943. The plaintiffs 1 and 2 being 
the soas of Karimullah and Fakhrullah respec¬ 
tively and plaintiff No. 3 being the grandson of 
Fakhrullah are now entitled to the holdings on 
the death of Mst. Muliman as the reversioners 
of her husband, Akbar Ali. The suit was insti¬ 
tuted in 1945. The plaintiffs claim that the suc¬ 
cession to the tenancy was governed by S. 36, 
U. P. Tenancy Act. 

(2) The defendants are the sons of Malka 
daughter of Muliman. Their defence was that 
Mst. Muliman was a tenant of the holdings in 
her own right and did not hold possession as an 
heir of Akbar Ali. They further state that she 
had obtained two pattas of the holdings in the 
year 1330P for ten years ending at the end of 
1339P and that in whatever capacity she might 
have entered into possession of the holdings in 
the beginning she became a tenant in her own ' 
right by reason of these two pattas. 

(3) The trial Court dismissed the suit with 
regard to the holding in village Lauki but 
decreed it with regard to the holding in vill^e 
Shekhapur. The defendants were satisfied with 
this decree and did not appeal. The plaintiffs 
being dissatisfied with the dismissal of the suit 
in respect of the holding in village Lauki appealed 
to the lower appellate Court and succeeded. 
During the pendency of the appeal in that Court, 
Majeed defendant, son of Malka died and his 
heirs were brought on the record. The lower 
appellate Court held that Muliman entered into 
possession of the holding as an heir of Akbar 
Ali, that the patta executed in her favour in the 
year 1330P was merely a conversion of grain rent 
into cash rent and did not confer on her any 
new rights or make her a tenant in her own 
right. Against this decree the defendants have 
appealed. 

(4) It has been urged by learned counsel for 
the appellants that assuming that Muliman in¬ 
herited the tenancy in dispute from Akbar Ali, 
she became a tenant in her own right when she 
obtained a patta of the holding from the landlord. 
The point of time when Muliman succeeded to 
the tenancy is not known because we do not 
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fenow when Akbar Aii died. But this much is 
known that Muliman was in possession of the 
-holding from before 1330P that is from before 
1922-23. In 1921 the Oudh Rent Act which 
-Applied to the case was abolished and statutory 
tenancy was introduced for the first time. Non¬ 
occupancy tenants became statutory tenants. If, 
however, Akbar All died after 1921 then Akbar 
Ali was a statutory tenant and Muliman entered 
into possession of the holding as an heir of a 
■statutory tenant. If Akbar Ali was a mere non¬ 
occupancy tenant, Muliman was also a non-occu¬ 
pancy tenant. 

Therefore, Muliman entered into possession 
either as an heir of a Statutory tenant or as an 
heir of a non-occupancy tenant. In either event 
she was liable to be ejected from the holding 
and, therefore, when the zemindar executed a 
patta in her favour in the year 1922 for ten years 
she became a tenant in her own right under the 
patta. It is wholly immaterial that the patta was 
given by the zemindar after the rent in kind 
had been commuted into a rent in cash. The 
main point to be noticed is that she had no 
right to remain in possession of the holding as 
•an heir when the patta was granted to her or 
at the most after five years of the death of Akbar 
All. The execution of the patta in her favour was 
-entirely a new contract between the zemindar k 
Muliman and Muliman acquired title to hold the 
tenancy in her own right under the patta. She, 
therefore, became a hereditary tenant when the U. 
P. Tenancy Act came into force in 1939. Succession 
to her would be governed not by S. 36, U. P. 
Tenancy Act, but by S. 37 of the Act. Section 36 
applies when a female tenant (other than a 
tenant mentioned in S. 34) held the property in 
her capacity as a widow or other female men¬ 
tioned in the section. It does not apply to the 
case of a female holding a tenancy in her ov/n 
right. Succession to a female tenant holding a 
I tenancy in her own right is governed by S. 37. 
The expression in S. 36 

‘'who either before or after the commencement 
of this Act has inherited an interest in the 
holding as a widow.” 

refers to a female tenant who has inherited the 
holding as a widow etc. still continuing to hold 
possession of the holding in that capacity at the 
time of her death. In the present case, as I have 
stated already though Muliman inherited the pro¬ 
perty as a widow she acquired the holding in 
her own right by entering into a fresh contract 
with the landlord. If she were a tenant who 
<ould not have been ejected, for instance, if she 
were an occupancy or ex-proprietary tenant, the 
position might have been different. The plaintiffs 
were, therefore, not entitled to inherit the 
holding. Their suit should have been dismissed, 

(5) I, therefore, allow this appeal, set aside the 
decree of the Court below and restore that of 
the Munsif with costs throughout. 

(6) Special leave to appeal to a Division Bench 

Ifl refused. 

S/H.G.P. Appeal allowed. 
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Jagdeo Singh and another, Defendants-Appel- 
oants V. Sitla Pd., Plaintiff-Respondent. 

Second Appeal No. 1622 of 1949, D/- 4-8-1953, 
against decision of Civil Judge, Faizabad, D/- 
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(a) Limitation Act (1908), S. 6 — Privilege 
under Section is not confined to proceedings 
instituted after cessation of disability. 

In order to claim the benefit of S. 6, it is 
not necessary that the suit should be filed 
by the minor after attaining majority. 
Hence, a suit filed on behalf of a minor 
who is entitled to benefit of S. 6, by his 
next friend will not be barred by limita¬ 
tion even though it is filed beyond the ordi¬ 
nary period of limitation. (Para 6) 

(b) Hindu Law — Debts — Alienation —■ 
Alienation of ancestral property for antecedent 
debts — Who can make. 

It is not correct to say that under the 
Hindu Law no other member of the family 
except the father can alienate the joint 
family property in order to pay up the 
antecedent debts of the father. The im¬ 
portant question, in such cases is whether 
the alienation was justified on account of 
some pressure or necessity, apart from the 
fact that the debt was an antecedent debt 
of the father. (Paras 7, 10) 

Hence, a sale deed executed by the 
guardian of a minor son in respect of an¬ 
cestral property, for payment of ancestral 
debts of the father would be binding on 
the minor provided there is any pressing 
necessity for the execution of the sale 
deed. If no such pressing necessity is 
established the sale is voidable at the in¬ 
stance of the minor. AIR 1949 All 501 and 
AIR 1938 All 147, Rel. on. AIR 1933 All 
273 (FB), Distinguished. (Para 11) 

(c) Civil P. C. (1908), O. 23, Rr. 1 and 2 — 
On such terms as it thinks fit. 

Under O. 23, R. 1 a Court while per¬ 
mitting the plaintiff to withdraw his suit 
with liberty to bring a fresh suit has no 
right to cut down the period of limitation 
provided by the statute. Such an order if 
passed is ultra vires the powers of Court 
and the law of limitation laid down in the 
Limitation Act would nevertheless apply to 
such fresh suit. The wordings of O. 23, R. 

2 that ‘the plaintiff shall be bound by the 
law of limitation in the same manner’ sug¬ 
gest that the binding force that applies to 
the suit is the force of the statute of limi¬ 
tation and not the force of the order that 
may have been passed by any Court. 

(Para 14) 

Anno: C. P. C., O. 23, R. 1 N. 31 Ft. 14; O. 
23 R. 2 N. 1. 

(d) Civil P. C. (1908), O. 23, R. 1 — ‘On such 
terms as it thinks fit.’ 

Where the plaintiff is allowed under O. 
23, R. 1 to bring a fresh suit on condition 
that he should deposit the costs before in¬ 
stituting the fresh suit but there is no 
specific period of time provided for de¬ 
positing such costs the Court is entitled to 
accept the deposit after the institution of 
the suit provided the suit is not barred by 
limitation on the date of deposit. AIR 1933 
All 810, Foil. (Para 16) 

Anno: C. P. C., O. 23 R. 1 N. 31. 

J. N. Chatterji, for Appellants; S. Murtaza 
Husain and A. N. Kaul, for Respondent. 

CASES REFERRED TO : 

(A) (’33) AIR 1933 All 273: 55 All 370 (FB) 

(B) (’38) AIR 1938 All 147: 174 Ind Cas 311 
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(C) (’49). AIR 1949 All 501: 1949 All WR HC 
533 

(D) (’43) AIR 1943 Mad 80: 206 Ind Cas 394 

(E) (’33) AIR 1933 All 810; 56 All 10 

JUDGMENT; This is a deiendants’ appeal 
from a decree of the learned Civil Judge oi 
Faizabad decreeing the plainlilfs suit. 

(2) The suit was for cancellation of a sale 
deed executed by tne grandmother of ihe 
plamtili as his guardian on 23-8-1939. The 
plaintill's case was that the property was 
ancestral property of the plaintilf, and i»is 
grandmother was not his guardian inasmuch as 
Ills mother was also alive. It was next con¬ 
tended that the deed was executed without any 
legal necessity, and the guardian had failed to 
claim the benefits of the Agriculturists’ Relief 
Act and the Debt Redemption Act. 

(3) The main defences to the suit were that 
the mother of the plaintiff had remarried soon 
alter the death of the lather, and the grand¬ 
mother was the legal and de facto guardian of 
the plaintiff. She, therefore, could not act as 
his guardian. It w'as also alleged that the deed 
was executed for legal necessity, and for pay¬ 
ment of the antecedent debts of the minor’s 
father. The third plea w'as that the plaintilf 
brought a suit in 1942 under the guardianship 
of his mother; but this suit was withdrawn 
with liberty to bring a fresh suit. As a con¬ 
dition for granting leave to withdraw the suit, 
the court ordered that the suit was permitted 
to be withdrawn on two conditions, namely, 
that a fresh suit was to be instituted within 
a year of the date of the order, and that the 
plaintiff paid the costs incurred by the defen¬ 
dants, before bringing the suit. This order was 
passed on 14-3-1942. The present suit was 
brought in 1947 without paying costs, and ihe 
defence was that the suit was, therefore, not 
maintainable, though costs were subsequently 
deposited in the' trial court. 

(4) The learned Munsif found that the 
plaintiff’s grandmother was the de facto guar¬ 
dian of the plaintiff on the date when she 
executed the sale deed; that the sale deed was 
for payment of the antecedent debts of the 
father and was, therefore, valid, and that the 
suit was further barred because the conditions 
laid dov.m in the order dated 14-3-1942 were not 
com“lied with. 

The plaintiff went up in appeal, and the 
learned Civil Judge has agreed with the learn¬ 
ed Munsif in so far that the grandmother of 
the plaintiff was held to be his de facto guar¬ 
dian on the date of the execution of the sale 
deed. He also appears to have agreed with 
the learned Munsif that the sale deed was 
executed in order to pay off the antecedent 
debts of the father. But, according to the 
learned Civil Judge, it was the father and the 
father alone who could execute the sale deed 
of the ancestral property in payment of his 
antecedent debts. No other relation of the 
minor could transfer the nroperty in order to 
pay up the antecedent debts of the father, and 
the sale deed was therefore, an invalid docu-, 
ment. 

As regards the last point, the learned Civil 
Judge held that the court could not, by an 
order, reduce the period of limitation provided 
for bringing a suit in the Limitation Act. The 
condition, therefore, providing for the institu¬ 
tion of a fresh suit within a year, was not 


enforcible. The costs were paid by the plaiiw 
tiff during the pendency of the suit, and the 
learned Civil Judge was of the opinion that 
this was a sufficient compliance of the previous 
oruer. in this view of tne matter, the learned 
Civil Judge decreed the suit. 

(5) The defendants have now come up m 
appeal to this Court, and their learned counsel 
has also raised three points before me. The 
first contention is that the present suit was 
barred by time, inasmuch as more than three 
years have elapsed since the date of the exe¬ 
cution of the sale deed, and the plaintiff can 
get the advantage of his minority only if the 
suit were brought after he had attained majo¬ 
rity. It is next contended that, it having been 
proved that the deed was executed in order 
to pay up the antecedent debts of his father, 
it was quite open to the de facto guardian ta 
execute the sale deed, and the viev/ of law 
taken by the lower appellate court, to the con¬ 
trary, was not correct. His last submission is 
that both the conditions laid down in the order 
dated 14-3-1942 having not been complied with, 
the present suit should have been dismissed. 

(6) The first point urged by the learned 
counsel for the appellants need not detain us. 
The plaintiff was a minor on the date of the 
previous suit, and he still continues to be a 
minor. He will have time till up to three 
years of attaining his majority to bring a suit 
for setting aside the sale deed executed by his 
guardian. The argument of the learned counsel, 
that in order to take the advantage of the 
three years’ period, the suit musx have been 
filed by the plaintiff himself on attaining the ■ 
majority, does not appeal to me. The smt 
can be filed during his minority by a legal or 
de facto guardian of his, and it cannot be said 
that, three years’ period having expired since 
the execution of the deed of sale, the suit has 
become barred by time. As already stated, the 
suit can be brought till the expiry of three 
years on attaining majority by the plaintiff. 
That period has not expired as yet, and the 
suit, therefore, cannot be said to be barred by 
time. 

(7) As regards the next point, the findings 
of both the courts below are that there were 
antecedent debts of the father evidenced by 
usufructuary mortgages executed by the father. 
The learned Civil Judge, however, has set 
aside the sale deed on the ground that it is 
only the father who can alienate the joint 
family property in order to pay his own ante¬ 
cedent debts, and such a right cannot be exer¬ 
cised by any other member of the family. It. 
is true that the father has certainly been 
granted that privilege, but I do not think that 
the learned Civil Judge is right, when he says 
that no other member of the family or a 
guardian can execute a sale deed for the pay¬ 
ment of the antecedent debts of the minor’s 
father. 

(8) The learned counsel for the respondent 
cited a Full Bench decision reported in — 
‘Chiranji Lai v. Bankey Lai’, AIR 1933 All 273 
(A), but that was a case where apart from the 
son, there were a number of other relations 
also of the debtor, who were all members of 
the joint Hindu family. The alienation of the 
family property, therefore, could not be con¬ 
sidered to be an alienation in respect of ances¬ 
tral debts of the father, because the family 
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consisted of more persons than the sons of the 
deotor only. In such a case, it must be proved 
that the alienation was for some legal neces¬ 
sity binding on the family. The case, therefore, 
can be easily distinguished. 

(yj The position has been made clear in a 
subsequent case reported in — ‘Ram Singh v. 
Sri Charan',^ AIR 1938 All 147 (B). In this 
case, the alienation was by one of the sons, 
while the other son was a minor, and a Divi¬ 
sion Bench of this Court held that if the debt 
contracted by the father was not tainted \vith 
immorality and if it could not be paid without 
the sale of family property, a case of the legal 
necessity for the son to transfer undoubtedly 
existed. 

(10) In another case reported in — 'Lakhml 
Singh V. Mahendra Singh’, AIR 1949 All dOi 
(C), it has been laid down that the alienation 
of the joint family property by adult members 
tor discharging the antecedent debts of the 
father may be supported on the ground of legal 
necessity. But such necessity must be ot a 
type which entails a certain degree of pressure 
on the estate to justify the alienation. In this 
case, the alienation, it was held, would be 
justified on the ground of legal necessity pro¬ 
vided it was proved that there was some 
pressure on the estate to justify the alienation. 
The important question, therefore, in such 
cases, is whether the alienation was justified on 
account of some pressure or necessity, apart 
from the fact that the debt was an antecedent 
debt of the father. 

(11) In the present case, there is a clear 
finding that the debt was an antecedent debt. 
But the further question whether there was 
any pressure on the family necessitating ihe 
execution of the sale deed appears to have been 
answered in favour of the plaintiff by the 
learned Civil Judge. The finding of the learned 
Civil Judge on this point is as follows: 

“The only grounds on which such transfer 
can be upheld are (1) that it was in the 
interest of the minor or (2) for the benefit 
of the minor’s estate. No such consideration 
has been proved in the present suit. It is 
notewoi'thy that the creditors had not obtain¬ 
ed any decree in respect of their previous 
debts; nor was the property in suit in any 
imminent danger of being sold. It is equally 
worthy of note that plaintiff’s father had died 
in 1938, and that the present sale deed in 
question^ was executed nearly six months 
after his death without taking advantage 
even of the Agriculturists’ Relief Act. There 
is absolutely no evidence on record to justify 
or warrant this unwholesome haste. Thus 
there being no pressing necessity for the sale 
in suit, it cannot be upheld.” 

As would appear, from the above extract of 
his judgment, the learned Civil Judge did con- 
, sider the question whether, in this case, it was 
proved that, apart from the debt being an 
ancestral one, there was also any pressing 
necessity for the execution of the sale deed in 
question. After considering the fact, he came 
to the conclusion that no such pressing neces¬ 
sity had been established. In view of these 
findings, and in view of the decision in — 
‘AIR 1949 All 501 (C)’, mentioned above, it 
must be held that the present sale by the 
grandmother could not be uoheld. and it was 
voidable at the instance of the minor. 


(12) The last point argued was that ihe 
plaintiff had failed to comply with the condi¬ 
tions laid down in the order dated 14-3-1942 
permitting the withdrawal of the first suit. Ai. 
already said, this order directed the plaintm 
to bring the second suit within one year, and 
also directed that the costs incurred by >he 
defendants must be paid before tne institution 
of the second suit. The learned Civil Judge has 
held that the condition providing for the insti¬ 
tution of a suit within one year is void, because 
it cuts down the period of limitation provided 
by the Limitation Act. I have already, while- 
considering the first point, held that the pre¬ 
sent suit, when it was filed, was within time, 
according to the provisions of the Indian Limi¬ 
tation Act, and the question that has to ijc 
decided is whether the court could impose a 
condition reducing the period of limitation 
provided by the statute. The relevant provision 
on the point is contained in O. 23, R. 2, C. P. C. 
This rule may be quoted in full, 

“In any fresh suit instituted on permission 
granted under the last preceding rule, tne 
plaintiff shall be bound by the law of linr.- 
lation in the same manner as if the lirst 

suit had not been instituted.” 

• 

This rule lays down that the plaintiif shall 
be bound by the law of limitation in the same 
manner as if the first suit had not been insli- 
tuted. 

(13) The learned counsel for the respondent 
has drawn my attention to a case where a 
direction, given in ^the order permitting the 
withdrawal of the suit, which extended the 
period of limitation, was held to be inoperative 
In a case like that, of course, there is no diffi¬ 
culty in appl.ying the provision of this rule, 
because the rule makes the plaintiff bound by 
the law of limitation in the same- manner as 
if the first suit has not been brought. In .ha- 
case it was the plaintiff, who was seeking to- 
extend the period of limitation because ot the 
order passed by the court, and it was held 
that the plaintiff was not entitled to any such 
extension of time, and the direction of che 
court in that respect was ultra vires. See -- 
‘Virupakshappa v, Veerabhadra Gowd’. A. I H. 
1943 Mad 80 (D). 

(14) The position in the present case is 
slightly different. Here it is to the advantage of 
the plaintiff to say tliat the suit should bo 
governed by the statute law irrespective of the 
condition laid down in the order permitting *he 
withdrawal of the suit. In spite of this differ¬ 
ence, I think that, on a proper reading of this 
rule, the position is that the law of limitation 
laid down in the Limitation Act would apply 
to a suit brought by the plaintiff, and a court 
has no right to cut down the law of limitation 
provided by the statute. 

The wordings of the rule that ‘the plaintiff 
shall be bound by the law of limitation in Ihe 
same manner’ suggest that the binding force 
that applies to the suit is the force of the 
statute of limitation and not the force of die 
order that may have been passed by any 
Court. In case, it is held that the court could 
reduce the period of limitation, the position 
would be that it could not be said that the 
plaintiff was bound by the law of limitation 
in the same manner, because he would then be 
bound by the limitation provided in th^ ord«r 
of the court, and not by that provided in th'^ 
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law of limitation. For these reasons, I agree 
with the learned Civil Judge in holding :hat 
the order of the court, directing the institution 
of tne suit within one year, was not an 
enforcible order and was ultra vires the 
powers of the court. 

(15) This brings me to the second question, 
namely, whether the plaintiff has complied with 
the other portion of the order concerning the 
deposit of costs. In one way, the order may be 
interpreted to mean that costs were also to be 
deposited within one year, because the .suit 
itself was directed to be brought within a year. 
But what the order actually said was that 
costs should be deposited before bringing the 
suit, and no period of time was expressly pro¬ 
vided for depositing the costs. If the condition 
reducing the period of limitation to one year 
was void, then it might well be said that the 
only effective part of the order was that the 
costs were to be deposited before bringing the 
fresh suit. In the present case, the costs were 
deposited after the suit had been brought. 

(16) In a Division Bench case of this Court 
reported in — ‘Jadu Teli v. Mahboob Raza 
Khan’, AIR 1933 All 810 (E), a distinction has 
been drawn between a case where a specific 
period of time is provided for depositing the 
costs and in a case where no specific period of 
time is provided, but there is a direction that 
costs should be deposited before the institution 
of the suit. The decision of the Bench is to the 
effect that in a case where specific period of 
time is provided, costs must be deposited 
within that period. In case the plaintiff fails to 
comply, the second suit would be barred. But 
if the order does not specify any exact period, 
and only says that the costs should be depo¬ 
sited before the institution of the suit, then 
it is open to the court, before which the second 
suit is brought, to accept the costs during the 
pendency of the suit. 

Even in a case like this, the court may 
refuse to accept the costs on the ground that 
the condition had not been fulfilled. At the 
same time there is nothing to prevent the 
court from allowing the plaintiff to fulfil that 
condition by depositing the costs, where no 
question of limitation arises. In such a case 
the suit should be taken to have been insti¬ 
tuted on the date when the costs were depo¬ 
sited, and if it was within time on that date, 
the provisions of the previous order are suffi- 
'ciently complied with. 

In the present case, there is no doubt that 
the suit was within time, even on the date 
that the costs were deposited, and it was open 
to the court to have accepted the deposit, which 
it did in this case. I have already held that, 
in my opinion, the correct interpretation of the 
order dated 14-3-1942 is that no specific period 
of limitation was provided for depositing the 
costs, though it was directed that the costs 
were to be deposited before bringing the suit. 
The leaimed Civil Judge has also taken the 
same view of the matter, and I agree with the 
conclusions arrived at by him. 

(17) The result is that the appeal fails and 
is hereby dismissed with costs. 

(18) Leave to appeal to a Division Bench is 
granted. 

A/K.S.B. Appeal dismissed. 
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Padrauna Raj Krishan Sugar Works Ltd. 
and others, Appellants v. Kunwar Laxmi 
Pratap Narain Singh and others, Respondents, 

F. A. F. O. No. 17 of 1953, D/- 24-7-1953, 
from order of learned Civil J., Deoria, D/r 
17-12-1952. 


Specific Relief Act (1877), Ss. 21, 56 — Fore- 
Ing services of employee on unwilling emp¬ 
loyer. 


No injunction can be issued, which has 
the effect of forcing the personal services 
of an employee upon an unwilling emp¬ 
loyer. If five or six of the share-holders 
sit down and write out a number of reso¬ 
lutions and after that obtain the signa¬ 
tures of a number of other share-holders 
also, so that the total number of the share¬ 
holders signing them constitutes the majo¬ 
rity, it cannot be said to be an act of the 
employer company at all unless this pro¬ 
cedure is sanctioned by the Articles of As¬ 
sociation of the company. It is the indi¬ 
vidual act or acts of the different share¬ 
holders, but not the act of the company. 
In such a case, the employee would not be 
entitled to obtain any decree for damages 
against the employer company, because 
the company, as such, has not committed 
any act, and it certainly cannot be held 
liable for the individual act of the different 
share-holders. The only relief which the 
employees can have, under such circums¬ 
tances. is a relief for injunction against 
Share-holders preventing them from acting 
on the resolutions. Case law discussed, 

(Paras 18, 19) 

Anno: S. R. Act, S. 21 N. 3; S. 56 N. 6. 
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GHATURVEDI, J.: 

This is a plaintiffs’ appeal against an order of 
the learned Civil Judge of Deoria confirming a 
previous order of his predecessor dated 31-5-1952. 
By this order the learned Civil Judge had allow¬ 
ed an application for the grant of a temporary 
injunction in favour of the plaintiffs, as prayed 
for by them. The plaintiffs had prayed for the 
issue of an ad interim injunction restraining the 
defendants from acting on the basis of the resolu¬ 
tions said to have been passed at a meeting of 
the shareholders of the company on 24-4-1952; and 
from taking any steps in pursuance of or in fur¬ 
therance to those resolutions, imtil the decision 
of the suit. The resolutions referred to were ten 
in number, but it is not necessary to reproduce 
them here. 

(2) Plaintiff 1 is Padrauna Raj Krishna Sugar 
Works Ltd., and plaintiff 2 is Kr. Rudra Pratap 
Narain Singh, the Managing Director of plain¬ 
tiff 1. Defendants 1 to 10 are the Directors or the 
shareholders of the said company. Padrauna Raj 
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Krishna Sugar Works Ltd. is a public limited lia¬ 
bility company which was incorxwrated in the 
year 1921. The first Managing Director of the 
Company was Rai Bahadur Karain Singh, father 
of plaintiff 2 and defendants 1 to 3. and he con¬ 
tinued as the Managing Director till the date of 
his death, namely, 13-6-1941. 

After his death, the eldest son, plaintiff 2, was 
appointed as the Managing Director of the com¬ 
pany for a period of 20 years on a remuneration 
of Rs. 1000/- per mensem, and a commission of 
7 per cent, on the net profits of the company. 
The appointment of plaintiff 2 as the Managing 
Director for a period of 20 years is mentioned in 
Art. 104 of the Articles of Association, and there 
was also an agreement on 2-9-1941 between the 
company and plaintiff 2, one of the terms of which 
was that plaintiff 2 was appointed as the Manag¬ 
ing Director for a period of 20 years on the re¬ 
muneration mentioned above. It was further pro¬ 
vided that he could not be removed from the 
office excepting by an extraordinary resolution 
passed at an extraordinary general meeting of the 
company to be convened for the express purpose, 
of which meeting three months’ notice should be 
given to each shareholder. At that meeting at 
least half the members bf the company for the 
time being entitled to vote should be present 
in person or by proxy, and not less than 3/4th 
of the paid up share capital should be represent¬ 
ed. 

(3> We might mention here that the entire paid 
up capital of the company amounts to a sum of 
Rs. 14,36.500/- divided into 2873 shares of the value 
of Rs. 500 each. Plaintiff 2 continued to act as 
the Managing Director for a period of about ten 
years, and no complaint appears to have been 
made against the manner in which he was con¬ 
ducting the management. 

(4) It appears that in the year 1950 disputes 
arose between plaintiff 2 and his three brothers, 
and a suit for partition of the family property 
was filed about that time. The proceedings which 
led up to the present litigation started on 25-1- 
1952, according to the case set up by the defen¬ 
dants. It is said that on that date the share¬ 
holders, holding more than one-tenth of the share 
capital, sent a notice to plaintiff 2 calling upon 
him to summon an extraordinary general meet¬ 
ing of the shareholders of the company to con¬ 
sider the resolution of his dismissal and the other 
resolutions. It is said the Managing Director 
ignored the requisition; and the requisitionists a 
month later, sent out notice to the sliareholders 
on 27-2-1952 calling a general meeting for 24-4- 
1952 to consider the said resolutions. The meeting 
of the shareholders was said to have actually taken 
place on 24-4-1952 at the residence of Kr. Lakshmi 
Partap Narain Singh, defendant 1, and ten reso¬ 
lutions were passed at that meeting. 

These resolutions are detailed in Sch. A attach¬ 
ed to the plaint, a copy of these resolutions is 
said to have been sent to the Registrar. Joint 
Stock Companies, Lucknow, under a registered 
cover on 6-5-1952. On 17-5-1952 copies of the reso¬ 
lutions were sent to plaintiff 2 with a request tliat 
he should obey the directions contained in the 
said resolutions. On 27-5-1952 a copy of the reso¬ 
lutions was sent to the Central Bank of India, 
which was acting as the banker of this company, 
Intimating to it that plaintiff 2 was no more autho¬ 
rised to operate on the bank accounts of the com¬ 
pany. Immediately on receipt of this notice, the 
bank informed plaintiff 2 of the fact, and the pre¬ 
sent suit was filed by the plaintiffs on 31-5-1952. 

(5) The important allegations contained in the 


plaint are that plaintiff 2 was duly appointed as 
the Managing Director for a period of 20 years of 
1941, and brides an agreement entered into bet¬ 
ween the company and plaintiff 2. the fact was 
mentioned in Article 104 of the Articles of Asso¬ 
ciation of the company. It is then said that dis¬ 
putes had arisen between plaintiff 2 and defen¬ 
dants 1 to 3, who are all brothers, and a suit was 
actually pending between them in the Court of the 
Civil Judge of Gorakhpur. Defendants 1 to 3, 
therefore, wanted to injure plaintiff 2; and with 
the aforesaid object in view they drew up the re¬ 
solutions detailed in Schedule A attached to the 
plaint, and wrongly gave out that notices were Is¬ 
sued to the share-holders, and that the meeting 
was held on 24-4-1952. 

As a matter of fact, no notice for calling a 
meeting was given to plaintiff 2. No notices were 
issued to the shareholders for convening the meet¬ 
ing on 24-4-1952, and no resolutions were passed at 
any such meeting on the said date. The whole 
thing was a fabrication from beginning to end. It 
was then said that, assuming that the re.solutions 
wore passed, the resolutions were illegal, ‘ultra 
vires’ and void. It was alleged that plaintiff 2 
was appointed a Managing Director for a period 
of 20 years, and he could not lawfully be removed 
before the expiry of that term in such a summary 
fashion, nor even by a regular and valid meeting 
of the shareholders of the company without com¬ 
plying with the necessary conditions required by 
law, the Articles and the agreement aforesaid. 

The allegations of misfeasance and misappro¬ 
priation were vehemently denied, and it is alleged 
that the company had been in a very flourishing 
condition under the management of plaintiff 2. 
and in the year 1950-51 it made a profit of about 
six lacs of rupees. In the end the plaintiffs pray¬ 
ed that it might be declared that the extraordi¬ 
nary' special meeting of the plaintiff company alleg¬ 
ed to have been held on 24-^1952 was fictitious, ille¬ 
gal & ‘ultra vires’; and that the resolutions detailed 
in Schedule A of the plaint, purporting to have 
been passed at that meeting, tvere fictitious, illegal 
and ‘ultra vires’ and also ineffectual. 

(6) The second prayer was that the defendants 
be restrained by a perpetual injunction from giv¬ 
ing effect to the resolutions mentioned in Schedule 
A, and from interfering in any manner with the 
management of the affairs of the plaintiff company 
by plaintiff 2 on the basis of the alleged resolu¬ 
tions of 24-4-1952. An application for the issue of 
a temporary injunction in terms of the second 
prayer of the plaint was also moved the same day 
before the learned Civil Judge. The learned Civil 
Judge passed an order directing an interim injunc¬ 
tion to issue as prayed for, and the application was 
to be heard filially after hearing all the defendants. 
This hearing subsequently took place, and after a 
long and protracted heai'ing extending over months, 
the order under appeal was passed on 17-12-1952 
making the interim order absolute. 

(7) An appeal was previously filed by the defen¬ 
dants against the interim order of injunction dated 
31-5-1952, but that appeal was subsequently with¬ 
drawn, and the present appeal against the final 
order was filed on 13-1-1953. 

(8) The defendants in their written statement 
denied all the main allegations contained in the 
plaint, and they asserted that a notice was duly 
sent to plaintiff 2 on 25-1-1952 for summoning a 
general meeting, and, on the plaintiffs’ failure to 
summon it, the requisitionists themselves summon¬ 
ed the meeting for 24-4-1952, and sent proper no¬ 
tices to all the shareholders on 27-2-1952. The meet¬ 
ing was properly held on 244-1952 in which more 
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than half the present shareholders of the company 
weie present, and more than 3/4th of share capi¬ 
tal was represented. Tne resolutions were duly 

4 * in due course communicated to 

tne Registrar, Joint Stock Companies, to plaintiff 
2 and to the bankers of the company. 

It was further pleaded that the suit was not 
maintainable and piainlilf 2 had wTongiv implead¬ 
ed the company as plaintitl l; as a matter of fact, 
the intei’ests ot the company are adverse to those 
01 plaintiff 2. It was aiso pleaded that the piain- 
tiifs vvere not entitled to the injunction pr.iyedfor, 
inasmuch as the granting of the injunction would 
amount to forcing the personal services of plaintiff 
2, v\mo was an employee, on the employer, namely, 
the company. A prayer like this could not be 
granted in view of the provisions of Sections 21 
and 56, Specific Relief Act. The defendants also 
hled^ objections to the plaintiffs' application pray¬ 
ing for the issue of a temporary injunction on prac¬ 
tically the same ground., as were contained in their 
written statements, it was further contended that 
plaintiff 2 had no prima facie case nor would an 
order issuing an injunction be just and proper in 
all the circumstances of the case. 

(9> Before the learned* Civil Judge the question 
whether the meeting was actually hold and the 
notices duly issued was strenuously contested, but 
he had not given any finding on the point as to 
whether a meeting was actually held on 24^-1952 
or not. Ke has considered the connected question 
u.''' 10 svhttuer the resolutions alleged t-o have been 
passed at this meeting could validlv be passed or 
were beyond the power of the shareholders assembl¬ 
ed at the meeting. On this point the learned 
Civil Judge held that resolutions 1 and 2 passed 
at this meeting v;ere illegal and 'ultra vires'. On 
the point as to whether the issue of the injunction 
would be tantamount to forcing an employee on 
an unwilling employer, the learned Civil Judge held 
that this was not a case of that nature. On the 
other hand, it was a case where a prayer was made 
for preventing a breach of contract. He held that 
the plaintiffs had made out a prima facie case, 
and the balance of convenience lay in directing the 
injunction to issue as prayed for. He accordingly 
issued the injunction. 

(10) The learned counsel for the appellants has 
strenuously ui’ged the same three points as were 
urged by him in the Court below, namely, (1) that 
no prima facie case had been made out by the plain- 
titfs, (2) that the injunction could not be issued 
in this case, as prayed for, because that would 
amount to forcing the personal services of an em¬ 
ployee on an unwilling employer, which is prohibit¬ 
ed by the provisions of Sections 21 and 56, Speci¬ 
fic Relief Act; it was also urged in this connection 
that the company should not have been made a 
piantiff in the c.ise, and plaintiff 2 has not acted 

bona fide’ in making the company as one of the 
plaintiffs, and (3) that it was not just and proper 
to issue the injunction praved for in all the cir¬ 
cumstances of the present case. 

(11; In dealing with the above points, we shall 
try to lae as brief as possible and shall be deciding 
only the points absolutely necessary for the deci¬ 
sion of the above £ppea.l, because the suit is still 
pending in the Court below, and decisions that we 
arrive at may prejudice one or the other of the 
parties in the trial of the suit. We may also make 
it clear that the decisions arrived at by us in this 
judgment are merely tentative and based on the 
evidence and the facts, as they stand on the re¬ 
cord of the case at the present time. No evidence 
has yet been recorded in the suit itself, and it will 
be open to the learned Civil Judge to arrive at his 
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own conclusions on questions of fact and law, when 
all the evidence that the parties have to produce 
has been brought on the record. It is quite pos¬ 
sible that the circumstances, which appear to be 
very suspicious at the present moment, may have 
some good explanation and the evidence produced 
in future may be of such a nature as to explain 
uie improbabilities in the defence case which so 
far have not. been explained. 

(12; We shad now deal with the points in the 
order in which they have been mentioned above. 
(Jnaer the first pouit, namely, whether the plain- 
tdis have made out a prima facie case, we have 
lound it necessary to enter into the question as to 
whether a meeting was actually held on 24-4-1952 
as alleged by the defendants or not. The learned 
Civil Judge has not given any decision on the point, 
but, in our view, this is the most important point 
in the case and a decision has to be arrived at in 
Older to decide the above appeal. In order to 
piove the holding of the meeting, the defendants 
have filed a certificate of posting issued fromKha- 
dda post office concerning a notice to plaintiff 2 
on 25-1-1952 asking for the summoning of a meet- 

have also filed a number of postal cer¬ 
tificates of the same post office showing the post¬ 
ing of a number of notftes to the shareholders of 
the company on 27-2-1952. 

These postal certificates were filed within time; 
but the minute book, which contains these ten re- 
.solutions said to have been passed on 24-4-1952, was 
not filed till after the present appeal had been fil¬ 
ed in this Court. 27-4-1953 was the date fixed for 
settling the issues in the Court below, and on that 
date an application was made on behalf of the de¬ 
fendants praying for time to file certain documents 
which were not available or had been misplaced. 
Seme of the documents, for which time was prayed 
for, were this minute book, the proxy papers, and a 
receipt of the registered letter sent to the Regis¬ 
trar, Joint Slock Companies. 

(13) Out of the postal certificates filed, one bears 
the seal dated 25-1-1952, and the re.st bear seals 
dated 27-2-1952. The notice sent on 25th January 
was a notice to the Managing Director for calling 
an extraordinary general meeting of the companv. 
and the notices purporting to have been sent on 
27th February were notices to the .shareholders 
of the extraordinary general meeting of the com¬ 
pany. In the postal certificates concerning these 
notices one serious mistake has been committed, 
which throws a great deal of doubt about the fact 
whether the first notice to the Managing 
Director was sent on a date different from 
that on which notices to the shareholders were 
sent. In giving the description of the notice, the 
first postal certificate bears the following endorse¬ 
ment : 

“Notice of an extraordinary general meeting of 
the Padraiina Raj Krishna Sugar Works Ltd., 
Padrauna, by requisitionist.” 

The endorsement on the postal certificates con¬ 
cerning the notices of the meeting sent to the 
shareholders is as follows: 

“Notice ol requisition for calling an extoordinary 
general meeting of the Padrauna Raj Krishna 
Sugar Works Ltd., Padrauna.” 

It is obvious and the fact has not been disputed that 
the endorsement made on the first postal certifi¬ 
cate should have been written on the certificates 
of posting of notices issued to the shareholders on 
27-2-1952, and the endorsement on the postal cer¬ 
tificates sent to the shareholders should have been 
that which finds its place on the first certificate of 
posting purporting to be dated the 25-1-1952. It is 
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conceded on behalf of the appellants that there 
has been a mistake in putting down the gist of 
the contents of the notice in all the certificates of 
posting. 

We agree that it is a mishike, and nobody sug¬ 
gests that it is anything but a mistake. But the 
question arises whether such a mistake was possi¬ 
ble if the notices were sent, as alleged, after an 
interval of more than a month. A mistake like 
this very strongly points to the conclusion that 
really ail the certificates of posting were written 
on the same date, and the endorsement, which was 
meant to have been written on the certificate of 
p(^ting concerning the notice to the Managing 
Director for calling a meeting, has been written 
on the certificates of posting obtained for the no¬ 
tices sent to all the shareholders, and vice versa. 
This mLstake raises a serious doubt as to W'hether 
any notices were sent at all either to the Manag¬ 
ing Director for calling an extraordinary general 
meeting, or to the shareholders giving them infor¬ 
mation of the date of the meeting to be held. 

It is well known that it is not at all difficult to ob¬ 
tain a postal seal of a prior date on a certificate 
of posting; and the mistake committed, in the pre¬ 
sent case, appears to be due to the fact that all 
these certificates of posting were written on the 
same date, and on one the seal of 2'oXh January 
was obtained and on the rest the seals of 27th 
February. This means that no notices for hold¬ 
ing the meeting were issued at all and false evi¬ 
dence had been tried to be procured tliat these 
notices to the shareholders and to the Managing 
Director were sent on different dates. It may be 
that some good explanation for this mistake may 
be coming forth; but so far there is none on the 
record. The learned counsel, appearing for the de¬ 
fendants in the Court below, tried to give an ex¬ 
planation, but we could take no notice of that un¬ 
less the learned counsel had appeared in the wit¬ 
ness-box and faced the cross-examination. 

(14) The next circumstance which creates a 
doubt about the issuing of these notices is the fact 
that the notices purport to have been posted at 
the sub-post office at Khadda, where some of the 
defendants reside and are really managing the 
sugar mill situated at Khadda. The notices were 
sent in connection with a meeting to be held at 
Padrauna which concerned the sugar mill at 
Padrauna, and one would have expected these no¬ 
tices to have been posted at Padrauna specially be¬ 
cause defendant 1, at whose house the meeting is 
ultimately said to have taken place, also resides at 
Padrauna. There should, therefore, have been 
no difficulty in posting the notices at Padrauna 
post office, if the matter was above board and it 
was not the scheme of the defendants to keep 
plaintiff 2 wholly ignorant of these proceedings. 

(15) Then there is the fact that the defendants 
could easily have suspected that plaintiff 2 would 
not call a meeting, the object of which was to 
dismiss plaintiff 2 himself; and one would have ex¬ 
pected the defendants, in such circumstances, to 
have sent a registered letter to plaintiff 2, and not 
to have satisfied themselves by just obtaining a 
certificate of posting. Subsequent to this, it is 
admitted that no meeting was ever called; but the 
notices of the meeting, said to have been summon¬ 
ed by the requisitionists, were again not sent un¬ 
der registered covers, and the device of obtaining 
certificates of posting was resorted to for purposes 
of proving the sending of these notices also. 

(16) As regards the alleged proxies too, the learn¬ 
ed Advocate-General, for the plaintiffs, pointed out 
a number of suspicious circumstances. These pro¬ 
xies were handed over to the learned Advocate- 


General for the plaintiffs by the learned counsel 
for defendants in our presence during hearing 
of the appeal. But subsequently they were not fil¬ 
ed till 8-5-1953 at least, and we do not know whe¬ 
ther they have been filed as yet or not. The meet¬ 
ing was said to have been held on 24-4-1952, bur 
the only step, taken in pursuance of the resolu¬ 
tions passed at that meeting till the 6th of Mav, 
was to send a copy of the resolutions to the Re¬ 
gistrar, Joint Stock Companies, on that date. The 
plaintiffs would have no knowledge of the send¬ 
ing of this copy to the Registrar. 

After this there was again a lapse of 11 days and 
then a copy of the resolutions was actually sent to 
plaintiff 2. In view of the serious apprehensions 
entertained by the defendants, it is somewhat curi¬ 
ous that they did not intimate to plaintiff 2 the 
fact of his dismissal for more than three weeks 
after the passing of the resolutions. 

(17) There were several other points also men¬ 
tioned by the learned Advocate-General for the 
plaintiffs in his argument, but we do not consider 
it necessary to go into all the poincs that v/ere rais¬ 
ed, because the facts mentioned above are, in our 
opinion, sufficient to make out a prima facie case 
in favour of the plaintiffs. We are satisfied that 
the plaintifis have succeeded in showing that pro¬ 
bably no meeting of the shareholders of the com¬ 
pany has been held on 24-4-1952, nor were any no¬ 
tices issued 10 the share-holders of the holdinQ- of 
any such meeting. It is true that the resolutions 
are to be found now in a register, and they pm*- 
port to be signed by 27 share-holders either in per¬ 
son or by proxy. The entire number of the share¬ 
holders was 53. Out of these six had died so 27 
clearly represented the majority of the share¬ 
holders. We have also calculated the shares own¬ 
ed by these .share-holders, and there can be no 
doubt that the shareholders, who have signed the 
minutes, owned 1952 shares out of the total of 2873 

shaies. They thus represented the majority of 
shares also. 

Tile suggestion of the learned Advocate-General 
was that tne signatures of the shareholders appear¬ 
ed to nave been obtained at different times by mak¬ 
ing unwarranted representations, and the appear- 
ance of the signatures of the majority of the share- 
nolders on the minute book does not really prove 
that a meeting actually took place. In view of the 
facts that we have given, we think the suggestion 
has some foi^e. Our finding on this point, there- 
fore, comes to this that no meeting of the share¬ 
holders at all took place on 24-4-1952, nor were any 
notices for the alleged meeting ever issued. 

(18) This brings us to the second point argued 
by the learned counsel. It is well established that 
no injunction can be issued, which has the effect 
ot forcing the personal services of an employee up¬ 
on an unwilling employer. As a matter of fact, this 

contested by the learn- 
appearing for the plaintiffs. 
The learned counsel for the defendants further 
argued that, even if the resolutions were illegal oi- 
even ‘ultra vires’ even then the same principle 
would apply and no injunction could be issued. He 
went to the length of arguing that even if no meet¬ 
ing was held, but it appears to the Court that the 
majority of the shareholders do not want an em¬ 
ployee, the Court would not be justified in issuin" 
an injunction, the result of which would be to 
force the employee upon them. His case is that 
an injunction is not a proper relief, and the pro- 

^ decree for damages 
We find ourselves unable to agi'ee with the last 
proposition advanced by the learned counsel. 
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In a ca^se where no meeting ol the company has 
at all been held, it would not be possible to decree 
any damages against the company, because the com¬ 
pany not purported to act at all. The com¬ 
pany is an incorpotaled body and it can only 
act in the mamtcr laid down by the statute. If 
five or six of the shareholders sit down and write 
out a numoer of resolutions and aiter that obtain 
the signatures of a number ot other shareholders 
also, so that the total number of the shareholders 
signing them consiitutes the majority, it cannot 
be said to be an act of the company at all unless 
this proecdure is sanctioned by the Articles of asso¬ 
ciation of the company. It is the individual act 
or acts of the differenl shareholders, but not the 
act of the company. In such a case, the employee 
would not be entitled lo obtain any decree for da¬ 
mages against the company, because the company, 
as such, has not committed any act, and it cer¬ 
tainly cannot be held liable for the individual act 
of the different shareholders. 

It would be quite a different thing if the share¬ 
holders or tile Directors in a properly constituted 
meeting pass an illegal resolution, or even a resolu¬ 
tion which they had no power to pass, because 
then the company, as such, has purported to act, 
though the act may be an illegal or an ‘ultra vires’ 
one. In such a case, the wronged party or the 
employee womd have a right to recover damages 
from the company. But no su 5 h damages can be 
recovered v/here no meeting has been held and the 
shareholders, sitting at different places, have ap¬ 
pended their signatures to a document whiCh pur¬ 
ports to contain the particulars of certain resolu¬ 
tions passed at an alleged meeting. 

(19) No case has been cited by the learned coun¬ 
sel for the defendants, in which a relief for injunc¬ 
tion was refused, even though the finding was that 
no meeting of the shareholders or the Directors 
was actually held. As stated above, the company 
or the employer in such a case would not be liable 
for the payment of any damages, and the only re¬ 
lief whrch the employees can have, under such cir¬ 
cumstances, is a relief for injunction. A mere 
relief for a declaration would not help the employee, 
and it is very doubtful if a suit for a mere decla¬ 
ration would at all be maintainable becaiLse of the 
provisions of S. 42, Specific Relief Act. 

(20) As we have already stated, the learned coun¬ 
sel has not cited any case on the point just men¬ 
tioned by us, but we propose to discuss briefly the 
cases cited by him. 

(21) The first case cited by the learned counsel 
is reported in — ‘Mair v. Himalaya Tea Co.’. (1865) 
LR 1 Eq 411 (A). This was a case in which Sir 
W. Pagewood, V. C., observed; 

“Even assuming, in favour of the plaintiff, the 
construction given by him to the articles that 
he was to be irremovable, except by the autho¬ 
rity of a general meeting, or that his acceptance 
of shares was conditional on his being retained 
as agent, the Court cannot act in his favour, as 
the duties of an agent are in the nature of per¬ 
sonal sendee, and as such incapable of being en¬ 
forced in equity.” 

In this case the plaintiff’s case was that he was 
Irremovable because of the Articles of Association, 
except by the authority of a general meeting. But 
a resolution was passed by the Directors which the 
plaintiff complained against. The plaintiff had 
actually tendered his resignation on certain condi¬ 
tions; but the Directors of the company treated 
him as having resigned, though the conditions had 
not been fulfilled, and the management of the busi¬ 
ness of the company vested in the Directors. The 
act of the Directors, therefore, amounted to an act 
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of the company itself, and the case is clearly dis¬ 
tinguishable from the present case, 

(22) In the next case cited by the learned coun¬ 
sel reported in 'Nuserwanji Merwanjee v. Gor¬ 
don’. 6 Bom 266 (B), the plaintiffs complained 
against a re.solution dated 8-3-1881 appointing 
Messrs. H. C.. & L. as solicitors of the company in 
place of the plaintiffs. The plaintiffs said that 
the said re.solution wa.s ‘ultra vires’ and prayed for 
an injunction to restrain the defendants from giv¬ 
ing effect to the said resolution. It is not necessary 
lor us in this case to decide whether an injunction 
should be granted or not in a case where the re¬ 
solution passed by the company is ‘ultra vires/ 
though this case certainly supports'the contention 
of the learned counsel for the defendants on the 
l>oint. In the present case there had been no re¬ 
solution and no meeting and, therefore, it is clear¬ 
ly distinguishable from the case reported in ‘6 Bom 
266 (B)’. 

In this Bombay case the piaint was sought to 
be amended by alleging a cause of action by two of 
the plaintiffs as shareholders, but this amendment 
v.'as disallowed because the case was initially a case 
as between the contracting parties. In the present 
case also, the case appears to be a case not based 
on the rights of plaintiff 2 as a shareholder, bub 
simply in his capacity as a Managing Director. So 
the Bombay case and the present case are similar 
on this point; and the only distinction is, as we 
have already indicated above, that in the Bombay 
case it could be said that the company had acted, 
whereas the same could not be said in the present 
case. 

(23) In — 'N. C. Sircar & Sons v. Baraboni Coal 
Concern Ltd.’. 16 Cal WN 289 (C), it has been held 
that a limited liability company cannot be restrain¬ 
ed by injunction from dispensing with the services 
of the Ala.naging Agents, though the Managing 
Agents could be removed only in the specified 
manner after a specified period. The remedy of 
the J.Ianaging Agents, in such a case, lies in a suit 
for damages for wi'ongful dismissal. In this Cal¬ 
cutta case the plaintiffs were the Managing Agents 
of the detendanL company and they prayed, among 
other reliefs, for a declaration that it was not com¬ 
petent to the company to dispense with the services 
of the plaintiff firm as Managing Agents by any 
resolution, passed at any meeting, held in pursuance 
of a notice, which had been issued for calling a 
meeting. They also prayed for an injunction to 
restrain the defendant company from passing, at 
the meeting to be held in pursuance of the notice, 
any resolution purporting to dispense with the ser¬ 
vices of the plaintiff firm as Managing Agents of 
the defendant company. 

In this ca.se. it appears that a notice for calling 
a general meeting of the company was duly issued, 
and the plaintiff brought a suit before the meet¬ 
ing could be held. One of the reliefs was to res¬ 
train the defendant company from holding any 
meeting in pursuance of the resolution, because 
the said resolution would be against the Articles 
of Association of the company. The Court refused 
to pant the injunction on the ground that as the ^ 
plaintiffs could not enforce the positive contract of 
service, they clearly could not obtain an injunction 
to restrain the company from dispensing with their 
services, except in a given manner or until after a j 
stated period. The learned Judge observed that 1 
it was not known if the resolution would be pass- j 
ed, and if it was not passed, the plaintiffs would 3 
have no cause of action; and if it was passed, the I 
plaintiffs would have a remedy probably in a suit I 
for damages. * 
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The injunction that was sought in this case, also 
was an injunction to restrain the defendant com¬ 
pany from dispensing with the services oi the Ma¬ 
naging Agents, who were treated as employees. In 
this case also it was the act oi the company against 
which an injunction was sought, and the decision 
would be covered by the general rule that the ser¬ 
vices of an employee would not be forced on an 
unwilling employer. 

(24) The case reported in — ‘Ram Kumar v. 
Sbolapur Spinning & Weaving Co. Ltd’, A. I. R. 
1934 Bom 427 (D), was a case where the plaintiff 
had claimed a declaration that certain resolutions, 
passed by the Directors dismissing the company’s 
agents, were in contravention of the memorandum 
and the Articles of association of the company, and 
were, therefore, not binding on the members, and 
secondly for an injunction to restrain the defen¬ 
dants from acting upon the resolutions. It was 
held that the Court did not generally interfere with 
the internal management of the affairs of the com¬ 
pany, and, if the majority of the shareholders con¬ 
sider^ that particular contract of employment 
should be terminated, the Court would not as a 
rule consider the matter at the instance of a mino¬ 
rity of shareholders. 

To get over these difficulties, it was contended 
on behalf of the plaintiff that the dismissal of 
these agents was ‘ultra vires’ the company, and 
the learned Judges said that, if the act were really 
•oltra vires*, then the case would be an exception 
to the general rule that the Court could not inter¬ 
fere with the management of a company. The 
Jeamed Judges were of the view that the act was 
not ‘ultra vires’. This was also a case where re¬ 
solutions were duly passed and the complaint was 
not against the individual acts of the shareholders. 

(25) In — ‘Gulab Singh v. Punjab Zamindara 
Bank Lt4..’ A. I. R. 1942 Lah 47 (E), it was held 
that an injunction would not issue in the case of 
contracts which could not be specifically enforced, 
or where breach of the contract could be adequately 
compensated in damages. It was further held 
that the principles applicable to the issue of an in¬ 
junction at the instance of a dismissed servant 
ought also apply in the case of a dismissed agent, 
that is the Managing Director, of a company. It 
would be contrary to public policy to impose upon 
an unwilling principal an agent whom he did not 
wish to employ, especially when the agent could 
bring an action for damages. 

The case is an authority for the proposition that 
a Managing Director also stands in the position 
of im agent or an employee, and no injunction can 
be issued in his favour, the effect of which would 
be to force his services upon the company which 

not want to employ him any more. In 
this c^ also, there was a resolution of the com¬ 
pany itself at a meeting duly held, and if the plain¬ 
tiff was illegally dismissed, he could sue for da¬ 
mages, No question in this case was raised about 
the resolution being 'ultra vires’. 

(26) The last case cited by the learned counsel 
for the defendants is reported in — ‘Mothey 
^Ishna Rao v. Grandhi Anjaneyulu’, A. I. R. 1954 

113 (I*). In this case the plaintiff was appoint¬ 
ed as sec;Y treasurer of the company by an 

•®e^idir7hit of the Articles of Association, Subse- 
JP^Uy^the Directors of the Company, by a resolu- 
tw®, fii^ suspended the plaintiff, and then removed 
Wm from the post of secretary. The suit was 
®erely for a declaration and the learned Judges 

that the suit for a meie declaration was not 
maintainable because of the provisions of Section 
^ Specific Relief Act. 


Subsequently, the amendment of the plaint was 
allowed, and a prayer for injunction was also per¬ 
mitted to be added. But this prayer lor injunc¬ 
tion was refused on the groimd that the grant of 
the injunction would amount to enforcing a con¬ 
tract of personal services. In this case also, there 
can be no doubt that the company had acted, and 
there was a resolution of the company, and the 
case only lays down the general rule that an em¬ 
ployee could not be forced on an unwilling em¬ 
ployer. 

(27) The case relied upon by the learned Advo¬ 
cate General for the plaintiffs is reported in -- 
‘Ram Kissendas Dhanuka v. Satya Charan Law’, 
A. I. R. 1950 PC 81 (G). In this case, their Lord- 
ships of the Privy Council have drawn a distinc¬ 
tion between a case, where the suit is by the em¬ 
ployee, end the case where the suit is by the mino¬ 
rity of the shareholders, & they have held that the 
principles, which apply to the suit by the emplo¬ 
yee, are not applicable to cases where the suit is 
by the minority and the minority wants to enforce 
the terms of the Articles of Association of a com¬ 
pany. In the present case, the suit is not, in the 
capacity of a shareholder, by plaintiff 2, but mere¬ 
ly as a Managing Director; ana. in our opinion, the 
position of a Managing Director is the same as that 
of an ordinary agent of a company. This case is 
clearly distinguishable. 

(28) These are all the relevant cases cited before 
U3, and, in our opinion, none of them applies to 
the facts of the present case, inasmuch as, in the 
present case, our opinion is that no notices for 
convening a meeting were issued, and no meeting 
appears to have been actually held, as directed by 
the Companies Act. On the question whether an 
injunction can be issued, where the resolution is 
■ultra vires’ the company or the Directors, there 
appears to be some difference of opinion, but we 
express no opinion on this point, as the questiori 
does not arise in the present case. We h.ave only 
held that, if no meeting has actually been held, 
then it will be open to the Court to give a relief 
of injunction to the employee restraining the de¬ 
fendants from acting on alleged resolutions which 
were never passed, (though not restraining them 
from passing any resolutions in future;, because 
in such a case the company or the employer has 
not acted at all. nor will it be liable for any da¬ 
mages. 

(29; We, therefore, agree with the decision of 
the Court below that plaintiff 2 is prima facie en¬ 
titled to an injunction, though our reasons for the 
decision are somewhat different. 

(30; Then, there is the question as to whether 
this is a proper case in which an injunction should 
be issued. The position is that the company has 
been managed for the last ten years by plaintiff 
2, and it appears that he has managed it quite 
successfully. If we refuse the injunction, there 
will be a scramble for possession. By mere refusal 
of the injunction to the plaintiff, possession will 
not pass to the defendants; and plaintiff 2 also 
will not be able to run the factory because the 
bank will not permit him to operate on the ac¬ 
counts. The condition of the mill, therefore, will 
become very uncertain and both the parties are 
likely to suffer, if the injunction was refused. 

The learned counsel for the defendants has urg¬ 
ed that there are serious allegations against plain¬ 
tiff 2 and, in case he is allowed to contiiiue as a 
Managing Director of the company, the loss to the 
defendants may be irreparable because he would 
be in a position to falsify the accounts. We can¬ 
not presume that any such contingency will arise 
nor does the past conduct of plaintiff 2 justify any 
such apprehension. 
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(31) On the further point as to whether the com¬ 
pany has been wrongly arrayed as a plaintiff and 
should have been added as a defendant, we propose 
to express no opinion at this stage. It is not neces¬ 
sary to decide that question in this appeal. 

(32) The last point urged before us was that it 
was not necessary to give an injunction with res¬ 
pect To all the ten resolutions said to have been 
passed on 24-4-1952. We have gone through these 
resolutions and. in our opinion, the injunction issu¬ 
ed by the Court below should be confined to the 
resolutions Nos. 2. 3. 4, 5, 6, 7 and 8. It is not nece¬ 
ssary to issue any injunction with respect to the 
resolutions Nos. 1, 9 and 10. 

(33* The result, therefore, is that the appeal is 
partly allowed and the injunction issued by the 
Court below with respect to the resolutions Nos. 
1. 9 and 10 i-s vacated, but the injunction issued 
with respect to the resolutions Nos. 2, 3, 4. 5, 6, 7 

nd 8 is upheld. 

(34i As plaintiff 2 has substantially won, he shall 
be entitled to his costs from the defendants. 

B D.H.Z. Appeal partly allowed. 


A.I.R. 1054 ALL. 8i) (Vol. 41, C. N. 511 

RAGHUBAR DAYAL AND ASTHANA J.l. 

Gopal Das, Applicant v. State. 

Criminal Trial No. 1 of 1952, D/- 10-8-1953, 
from order of Court of Session. Kanpur. 

Penal Code (1860), S. 409 — Provisions of 
— Validity of — (Constitution of India, Arts. 
13(1). 14) — (Prevention of Corruption Act 
(1947), S. 5 (1) (c)). 

There is no discrimination against an 
accused who is proceeded against for an 
otfencG under S. 409, I. P. C. and not for 
an ofl'ence under S. 5(1) (c), Prevention of 
Corruption Act. The provisions of S. 409, 

I. P. C.. therefore, do not go against Art. 

14 of the Constitution and are not void in 
view of Art. 13(1) of the Constitution. 

(Para 9) 

Anno: Penal Code, S. 409 N. 1. 

P. C. Chaturvedi.. for Applicant; Advocate 
General, for the State. 

RAGHUBAR DAYAL J.: 

Gopal Das Kapoor and another were com¬ 
mitted to the Court of Session at Kanpur for 
trial of offences under Ss. 409 and 120B, Penal 
Code. The Sessions Judge added a charge 
under S. 477A, I. P. C., also against them. Both 
the accused are public servants. 

(2) On a petition under Art. 228 of the Con¬ 
stitution this case was transferred to this Court 
as it involved a substantial question of law as 
to the interpretation of the Constitution. We 
have heard the learned counsel for the peti¬ 
tioner and the learned Advocate General on the 
point and' dispose of the constitutional poi.nt 
alone. Further proceedings in the case will be 
taken in the Court of the Sessions Judge. 

(3) Section 409, I. P. C., which punishes 
"‘criminal breach of trust” is in these words; 

“Whoever, being in any manner entrusted 
with property, or with any dominion over 
propertv in his capacity of a public servant 
or in the way of his business as a banker, 
merchant, factor, broker, attorney or agent, 
commits criminal breach of trust in respect 
of that property, shall be punished with 
transportation for life, or with imprisonment 
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of either description for a term which may 
extend to ten years, and shall also be liable 
to fine.” 

(4) Section 405, I. P. C., which defines “cri¬ 
minal breach of trust” is as follows: 

“Whoever, being in any manner entrusted 
with property, or with any dominion over 
property dishonestly misappropriates or con¬ 
verts to his own use that property, or dis¬ 
honestly uses or disposes of that property in 
violation of any direction of law prescribing 
the mode in which such trust is to be dis- % 
charged, or of any legal contract, express or 
implied, which he has made touching the 
discharge of such trust, or wilfully suffers 
any other person so to do, commits “criminal 
breach of trust”.” 

(5) Section 5 (1) (c), Prevention of Corruption 
Act, 1947 (Act No. 2 of 1947) is— 

“A public servant is said to commit the 
offence of criminal misconduct in the dis¬ 
charge of his duty if he dishonestly or frau¬ 
dulently misappropriates or otherwise con¬ 
verts for his own use any property entrusted 
to him or under his control as a public 
servant or allows any other person so to do/* 

(6) It would appear from the different pro¬ 
visions of the various sections quoted above 
that the act of a public servant in dishonestly 
misappropriating or otherwise converting for 
his own use any property entrusted to him or 
under his control as a public servant or in 
allowing any other person so to do will be an 
offence both under S. 5 (1) (c) of Act 2 of 1947 
and also under S. 409, Penal Code. 

(7) The offence under S. 5 (1) (c) of Act 2 

of 1947 is punishable under S. 5 (2) of the ^ 
same Act with imprisonment for a term which I 
may extend to seven years, or with fine, or with I 
both while the offence under S. 409, 1. P. C., I 
is punishable with transportation for life, or I 
with imprisonment of either description for a I 
term which may extend to ten years, and the I 
offender shall also be liable to fine. I 

(8) In view of the absence of any provision I 

in either of the two Acts laying the circum- I 
stances in which a public servant committing I 
such an act would be triable under one Act or I 
the other, it has been contended that the public I 
servant prosecuted for an offence under S. 409, I 
I. P. C., is in a worse position than another I 
public servant who may just, according to the I 
fancy of the authorities, be prosecuted for the I 
offence under S. 5 (1) fc) of Act 2 of 1947, that I 
therefore S. 409, 1. P. C., denies equality before I 
the law to such persons who are prosecuted I 
for an offence under S. 409, I. P. C., and not I 
for an offence under S. 5 (1) (c) of Act 2 of I 
1947, and that, therefore, the provisions of I 
S. 409 in this respect violate the provisions of I 
Art. 14 of the Constitution and should, there- I 
fore, be held void in view of Art. 13 (1) of f 
the Constitution. ^ 

The differentiation in the punishjnent pro- f 
vided for the same conduct in eitl^r of the I 
two provisions of law is immaterial w.vlew of I 
S. 71. Penal Code, which provides tn^ wer® I 
anything which is an offence falling wit|iin two I 
or more separate definitions of any law m force I 
for the time being by which offences are I 
defined or punished, the offender shall I 

punished with a more severe punishment than I 
the court which tries him could award for any I 
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one ot such offences. For such conduct which 
could lead to a charge both under S. 409, 
I. P. C., and under S. 5 (1) (c) of Act 2 of 
1947 the offender will be punished within the 
lower limit provided for either of the two 
offences. A person cannot be convicted twice 
for the same act in view of S. 26. General 
Clauses Act, and also Art. 20, Cl. (2) of the 
Constitution. 

(9) In this view of the matter there is no 
occasion for holding that there is any discri¬ 
mination against an accused who is proceeded 
against for an offence under S. 409, I. P. C., 
and not for an offence under S. 5 (1) (c) cf 
Act 2 of 1947. The provisions of S. 409, I.P.C., 
therefore, do not go against Art. 14 of the 
Constitution and are not void in view of Art. 
13 (1) of the Constitution. 

(10) No other point requiring interpretation 
of the Constitution has been urged before us. 

(11) Having decided the constitutional point 
raised before us, we order that the case be 
returned to the court concerned for further 
proceedings in view of Art. 228 (b). 

A/V.R.B. Case returned. 
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Mohar Singh and others. Appellants v. State 
and another, Opposite Party. 

Criminal Misc. Case No. 626 of 1952, D/- 
27-2-1953. 

(a) U. P. Panchayat Raj Act (26 of 1947), 
S. 49(2) — Constitution of bench. Cri. Revn. 
No. 1322 of 1950, (All) overruled. 

There is no inherent want of jurisdiction 
in a bench of five Panches of which more 
than three come from areas of different 
Gaon Sabhas, and if no objection has been 
taken to the constitution of such a bench 
by either party in accordance with the 
provisions of Rule 84(b), it is not open 
to either of them to say that the bench 
has not been properly constituted under 
the Act. (Para 9) 


^ (b) U. P. Panchayat Raj Act (26 of 19^ 
S. 54(2) — Limitation on jiower to fine. 

The Panchayati Adalat is entitled to im¬ 
pose separate fines of Rs. 80/- and Rs 
70/- for the two separate offences rommit- 
ted by each of the two accused. (Para 11) 

Gyanendra Kumar, for Appellants; R. 
Pandey, for Opposite Party and Shri 
Deputy Govt. Advocate, for the State. 

CASES REFERRED TO : 

^^i952^^(An)^* 

90o' 

1952 All LJ 

1953 Crl LJ 348 

1953 All LJ 

1953 Cri LT 729 
195-1 All/ll c- 12 


MALIK, C. J.: 

This is an application under Art. 227 of the 
Constitution for an appropriate order setting 
aside a conviction by the Panchayati Adalat 
of Mohabbatpur. The complainant was one 
Sonpal, resident cf village Jonthri which is 
situate within the jurisdiction of the Gaon 
Sabha Mohabbatpur Labhna. He filed a com¬ 
plaint before the Panchayati Adalat Deohli 
against three persons, Mohar Singh, Pokhu 
and Badnu, also residents of the same village. 
The charges were under Ss. 323 and 447, 
Penal Code. The Sarpanch constituted a bench 
of five Panches, of whom only one belonged 
to Gaon Sabha Mohabbatpur Labhna while 
the ether four belonged to some other Gaon 
Sabha or Gaon Sabhas. The Panchayati Ada¬ 
lat convicted the three accused under Ss. 323 
and 447, Penal Code and imposed fines of Rs. 
80/- and Rs. 70/- respectively on each of 
them. There was a revision application filed 
before the Sub-Divisional Magistrate under S 
85, U. P. Panchayat Raj Act, but the revision 
was dismissed and this writ application has 
been made against that order 


iiitr case came oeiore a learned single 
Judge, but by reason of some difference of 
opinion he referred it to a Division Bench for 
decision. We are concerned in this case main¬ 
ly with two questions whether the Panchayati 
Adalat was properly constituted and had, there¬ 
fore, the jurisdiction to convict the accused 
persons, and whether the fines imposed were 
within the limits laid down by law. 

_ (3) The first point arises in this way. Sec- 
tion 49/(1) U. P. Panchayat Raj Act (Act No. 
26 of 1947) provides that 


“The Sarpanch shall, for the trial of every 
case, suit or proceeding, form a bench of 
five panches from the panel; provided that 
at least one of the panches shall be a per¬ 
son who is able to record evidence and pro¬ 
ceedings.” 


Sub-section (2) is as follows : 

"Every such Bench shall include one Panch 
who resides in the area of the Gaon Sabha 
in which the plaintiff of a Suit or proceed¬ 
ing or the complainant of a case resides and 
likewise one Panch residing in the area of 
the Gaon Sabha in which the defendant or 
the accused resides, and three Panches re- 
siding in the area of the Gaon Sabha in 
Which neither party resides; .” 


viiat ill Llllb Cdse 

the complainant and the accused came from 
the same_ village The Sarpanch had appoint- 
ed one Panch from the Gaon Sabha within 

Ihe jurisdiction of v/hich the complainant and 

resided. The contention was that 
It did not matter that the accused and the 
complainant were from the same village but 
here should have been two Panches in accor¬ 
dance with the provisions of the sub-section 
Do only three outsiders could be appointed 
Ranches from areas in which neither party 
resided. Bnj Mohan Lall J. had, in — ‘Kule- 

D/- 15-5-52 (All) (A), in which there were four 
outsider Panches, if we may use that phrase, 
while only one Panch was from the common 

complainant, 
bench was not properly consti- 

Rpn^ coming up before a 

Tewari v. State*, AIR 1952 
All 489 (B), It was held that the fact, that 
t.,ere was only one Panch from the common 
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village of the parties and four Panches were 
outsiders, wa^ not a fatal defect and such a 
defect could be waived. This was the opinion 
expressed by one of us, while the other learn¬ 
ed Judge decided the case on the facts that it 
was not established that there were as a mat¬ 
ter of fact four outsiders on the bench of 
Panches. 

In a third case — ‘Shanker Lai v. Tuki Ram’, 
Cri Misc Case No. 2756 of 1951, D/- 5-9-1952 
(All) (C), a Bench of this Court (Sapru and 
Bind Basni Prasad JJ.) held that the objec¬ 
tion as regards the constitution of the Pancha- 
yati Adalat on the ground that there were 
not two Panches, one from the Gaon S,abha 
of the area within which the complainant re¬ 
sided and another from the Gaon Sabha of 
the area within which the accused resided, 
could not be entertained as no such objection 
was raised before the Panchayati Adalat or 
the Sub-Divisional Magistrate. In — ‘Musai 
Bhant v. Ganga Charan’, AIR 1953 All 118 (D), 
a decision to which one of us was a party, it 
was held that the provision that some of the 
Panches should be residents of the area in 
which the complainant and the applicants re¬ 
sided had been deliberately inserted in order to 
give a domestic colour to the Panchayati Ada¬ 
lat and that there was no power under the U. 
P. Panchayat Raj Act which would enable 
this Court to cure the irregularities affecting 
the jurisdiction of the Panchayati Adalats. The 
order of the Panchayati Adalat was thereupon 
quashed. 

It would appear from the judgment that the 
point that has been raised before us and on 
which we are disposed to decide this writ ap¬ 
plication was not raised before that Bench. 
In the last case cited before us — ‘Girja Pra¬ 
sad V. Zalim Singh’. AIR 1953 All 340 (E), a 
single Judge decision by one of us — it was 
held that if both the complainant and the ac¬ 
cused resided in one village, the provisions of 
S. 49 would be sufficiently complied with if 
a Panch was nominated from that village and 
it was not necessary to have two such Panches. 

(5) The Preamble of the Act shows that it 
was enacted as it was considered expedient 
to establish and develop local self-government 
in the rural areas of the United Provinces and 
to make better provision for village adminis¬ 
tration and development. Section 2 cl. (t) de¬ 
fines a village as “any local area, recorded as 
a village in the revenue records _ of the dis¬ 
trict in which it is situate’’. Section 3 makes 
it clear that a Gaon Sabha may be establish¬ 
ed with reference to a village or a group of 
villages. A Gaon Sabha is a corporate body 
under S. 4. Section 12 of the Act provides 
for election of Gaon Panchayats. Sub-section 
(1) of that section is as follows : 

“As soon as may be after its establishment, 
every Gaon Sabha shall elect from among 
its members an Executive Committee called 
the Gaon Panchayat.” 

This Gaon Panchayat has been given, under 
S. 15, all kinds of jurisdiction and cl. (o) of 
S. 15 gives it judicial functions. 

“The administration of civil and criminal 
justice and the election of Panches on the 
panel of the Panchayati Adalat according 
to the provisions of this Act and rules made 
thereunder” 

are the functions which are to be performed 
by the Gaon Panchayat. 


A. I. R, 

Section 42 deals with the Panchayati Adalat 
and provides that 

“The State Government or the prescribed 
authority shall divide a district into circles,, 
each circle comprising as many areas sub¬ 
ject to the jurisdiction of Gaon Sabhas as. 
may be expedient, and establish Panchayati 
Adalats for each such circle: 

Provided that the areas of Gaon Sabhas 
within each circle shall, as far as possible,, 
be contiguous.” 

Section 43 deals with the constitution of Pan¬ 
chayati Adalat and lays down that 

“Every Gaon Sabha in a circle shall elect 
five adults of prescribed qualification perma¬ 
nently residing within its jurisdiction to act 
as Panches in the Panchayati Adalat of that 
circle. The Panches so elected by all the 
Gaon Sabhas in a circle shall form a panel. 

Section 44 provides that the Panches shall 
elect a Sarpanch. Section 52 of the Act then 
gives a list of offences that would be tried by 
a Panchayati Adalat. Section 64 deals with 
the jurisdiction of a Panchayati Adalat in 
civil matters and S. 55 provides that 

“No Court shall take cognizance of any case 
or suit which is cognizable under the Act 
by a Panchayati Adalat unless an order has. 
been passed by a Sub-Divisional Magistrate 
or Munsif under S. 85.” 

Section 80 excludes legal practitioners from 
appearing, pleading or acting on behalf of 
any party in any suit, case or proceeding be¬ 
fore a Panchayati Adalat, the only exception 
being that a person who is arrested shall have 
the right to consult and be defended by a legal 
practitioner of his choice. Section 49 provides 
that a Sarpanch has to constitute a bench of 
five Panches from the Panel when a criminal 
or civil matter is filed before him. Sub-sec¬ 
tion (2) gives directions to him as to how he 
has to constitute this pqnel of five. The Sub¬ 
section provides that one Panch should be 
from the Gaon Sabha within the jurisdiction 
of which the complainant or the plaintiff re¬ 
sides, one Panch from the Gaon Sabha with¬ 
in the jurisdiction of which the defendant or 
the accused resides and three Panches from 
the Gaon Sabha in which neither party resides. 
The learned single Judge referring the case 
has remarked that there is thus both a posi¬ 
tive and negative limitation on the power of 
the Sarpanch. Sub-section (3) of S. 49 dis¬ 
qualifies a Panch or Sarpanch from acting 
who is personally interested in the parties or 
in the subject-matter, and sub-s. (4) is of some 
importance and is as follows : 

“Notwithstanding anything contained in this 
section the State Government may by rules 
prescribe the constitution of special Benches 
for determining any dispute arising between 
any parties of Gaon Sabhas of different cir¬ 
cles or for any ether purpose.” 

Acting under this sub-section the State Gov¬ 
ernment have made certain rules and Rule 84 
is the only rule that really concerns us. Rule 
84(a)(1) provides for constitution of special 
benches in certain special cases. Rule 84(a) 
(2) runs as follows : 

“The Sarpanch shall prepare a list of names 
of all the panches in alphabetical order and 
constitute a bench of five panches serially 
turn by turn from it for the trial of the 
case, suit or proceeding : 
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Provided that the surpanch shall exclude 
from a bench, after recording, his reasons 
in writing, any panch, if he does not fulfil 
the provisions of S. 49 or rule made 
in that behalf or if any party has any rea¬ 
sonable objection against him.” 

Rule 84(d)(1) is important and gives the par¬ 
ties, i.e., the complainant and the accused, the 
right to object to the constitution of the bench. 
It provides that 

“If any party to a case, suit or proceeding 
is dissatisfied with the personnel of a bench 
constituted for its hearing, he shall imme¬ 
diately on receiving the information about 
the constitution of bench and before com¬ 
mencement of hearing of the case, suit or 
proceeding, make an application to the sar- 
panch stating the grounds of his dissatisfac¬ 
tion and requesting for the reconstitution of 
the bench.” 

Rule 84(d)(2) is as follows; 

“If the party concerned proves to the satis¬ 
faction of the sarpanch that the inclusion of 
a particular panch or panches in the bench 
would be prejudicial to fair trial, he shall 
constitute a fresh bench, but if he finds any 
difficulty in doing so or the party concerned 
is not satisfied with the reconstituted bench, 
the sarpanch shall submit the papers to the 
prescribed authority who shall take such 
action as he may deem fit, and his decision 
subject to revision by the appellate prescrib¬ 
ed authority within fifteen days of the deci¬ 
sion shall be final.” 

Rule 84(e) provides that 

"The provisions of sub-rules (b) and (d) 
shall apply ‘mutatis mutandis’ to the forma¬ 
tion of special' benches by the prescribed 
authority.” 

(6) A large number of cases came up before 
this Court where it was found that the trial 
was defective either by reason of the lact that 
five Panches had not been nominated at all 
by the Sarpanch or having been nominated 
by him they had_ not attended on some dates 
or on all the dates of the hearing of a case, 
and this Court took the view that trials in 
such cases were vitiated by the defect. 

(7) The State Legislature added a rule 87-A 
providing that 

“Three panches of a Panchayati Adalat shall 
constitute the quorum for the meeting of 
any bench.” 

This rule was held to be ‘ultra vires’ as it 
went beyond th6 provisions of the Act itself. 
The Legislature, therefore, amended the Act 
and added S. 77-A, sub-ss. (1) and (2) of 
which are as follows : 

“(I) If any Panch appointed to a bench con¬ 
stituted under S. 49 for the trial of a case, 
suit or proceeding is absent at any hearing, 
the remaining Panches may, notwithstand¬ 
ing anything contained in this Act, try the 
case, suit or proceeding provided, however, 
that at least three Panches,_ including the 
chairman, are present and provided further 
that at least one of the Panches present is 
able to record evidence and proceedings. 

(2) No trial as aforesaid shall be invalid 
by reason merely that all the five Panches 
forming the bench were not present at any 
hearing or that the same Panches were not 
present at all the hearings.” 


This amendment was made retrospective. 

(8) It is not denied that in the case before 
Us no advantage was taken of the provisions 
of Rule 84(d) and no objection was takeii to 
the personnel of the bench. Af the same time 
it is not denied on behalf of the complainant 
that there was only one Panch who came from 
the Gaon Sabha of the parties, while the four 
Panches were outsiders. In the referring order 
the learned single Judge has pointed out that 
it is not for us to try to find out the reason be¬ 
hind the rule that one Panch should be from 
the Gaon Sabha of the area where the plaintiff 
or the complainant resides and the other from 
the Gaon Sabha of the area within which the 
defendant or the accused resides. 

Whatever be the intention, there is the rule 
and the question before us really is, whether 
that rule is such, keeping in view the whole 
scheme of the Act, that it must be deemed to 
go to the root of the jurisdiction, so that if a 
bench has not been constituted strictly in ac¬ 
cordance with its provisions the whole trial is 
vitiated, even if no 9 bjection to it has been 
taken on behalf of either the accused or the 
complainant. In this connection it is permis¬ 
sible to point out that the Act, as its Preamble 
shows, was passed as it was considered expe¬ 
dient that the establishment and development 
of Local Self-Government in the villages should 
be encouraged and the differences which led to 
criminal and civil cases, suits or proceedings of 
petty nature should, as far as possible, be de¬ 
cided by the people themselves. It was wnth the 
object that complicated questions of law and 
procedure may not be raised before such bodies 
that the Act probably excluded legal practi¬ 
tioners from appearing before such bodies. 

(9) We are further entitled to take into con¬ 
sideration the fact that there might arise cases 
where it is not possible to comply with the posi¬ 
tive and the negative limitations, to borrow the 
words of the learned single Judge. There may 
be cases where there are more than one plain¬ 
tiff or more than one complainant who may 
bring a suit or file a complaint on the same 
cause of action and they may be residents of 
areas within different Gaon Sabhas and there 
may be cases where there are more than one 
accused tried for the same otfence being resi¬ 
dents of areas within different Gaon Sabhas In 
such cases it would not be nossible to comply 
with the provisions of S. 49(2) and have three 
outsider Panches and two Panches residents 
one each of the Gaon Sabha of each party. In 
such a case probably the Sarpanch may be 
able to refer the mattor to the State Govern- 

ment under S. 49(4). Rule 84(b) lays down 
that— 

“If in a suit, case or proceeding the Sarpanch 

of a Panchayati Adalat . finds any diffi- 

to form a bench according to S. 49 of 
uie Act the Sarpanch, instead of forming a 
bench under the said section shall imme¬ 
diately after the institution of the suit, case 
or proceeding, as the case may be, submit 

prescribed authority who 
shall constitute a bench for its trial, under 

S. 49(2) or sub-r. (a) of this rule as the case 
may be.” 

_ Learned counsel’s contention is that in a case 
similar to the illustration given above it is fo^ 

Government to constitute a bench^ 
Whether the sub-rule quoted above can applv 
to such a case is doubtful because even the 
State Government has to constitute a bench 



84 Allahabad 


Kesho Datt V. PANCiiAYA'ii Adalat (FB) (Malik C. J.) 


under S. 49(2) of the Act and the same restric¬ 
tions would probably apply to it, but if the 
contention of learned counsel is accepted, it 
only means that there is no inherent want of 
jurisdiction in a bench of five Panches of which 
more than three come from areas of difl'erent 
Gaon Sabhas. If such a Bench is constituted 
by the Sarpanch, all that can be said is that 
such a bench should have been constituted by 
the “prescribed authority” and not by the Sar- 
panch. In this connection it is also important 
to bear in mind that though the Sarpanch has 
to constitute a bench in accordance with the 
provisions of S. 49(2), S. 77A now makes it 
clear that three Panches including the Chair¬ 
man may proceed to decide the case and all 
these three Panches who constitute the quorum 
may thus be outisiders who do not belong to the 
area within which the Gaon Sabha of either one 
party or the other functions, the only limitation 
being that one of the three Panches must be 
literate and should be able to record evidence 
and proceedings. 

Keeping all these provisions in mind, we are 
of the opinion that the provisions of S. 49(2) 
of the Act do not go to the root of the jurisdic¬ 
tion of the Panchayati Adalat constituted for 
the purpose, and if no objection has been taken 
to the constitution of such a bench by either 
party in accordance with the provisions of R. 
84(b), it is not open to either of them to say 
that the bench has not been properly constitut¬ 
ed under the Act. 


A. L R, 

of a Court for punishing an accused for two 
offences is contained in S. 71, Penal Code, which 
provides that— 

“Where anything which is an offence is made 
up of parts, any of which parts is itself an 
offence, the offender shall not be punished 
with the punishment of more than one of such 
offences, unless it be so expressly provided. 

Where anything is an offence falling within 
two or more separate definitions of any law 
in force for the time being by which offences 
are defined or punished, or 

Where several acts, of which one or more 
than one would by itself or themselves con¬ 
stitute an offence, constitute, when combin¬ 
ed, a different offence, 

the offender shall not be punished with a 
more severe punishment than the Court which 
tries him could award for any one of such 
offences.” 

It is not said that the case comes under S. 71, 
Penal Code, and there is, therefore, no reason 
to consider that the Panchayati Adalat was not 
entitled to impose separate fines of Rs. 80/- and 
Rs. 70/- for the two separate offences commit¬ 
ted by each of the accused. 

(12) The application has no force and is dis¬ 
missed. 

B/D.H. Application dismissed. 


(10) Coming to the next question about the 
amount of fine imposed on the accused, reliance 
is placed on S. 54(2) of the Act, which is as 
follows : 

“A Panchayati Adalat may impose a fine not 
exceeding one hundred rupees but no impri¬ 
sonment may be awarded in default of pay¬ 
ment.” 

The argument is that in a case no matter how 
many accused there may be before the Pancha¬ 
yati Adalat, the sub-section imposes a limita¬ 
tion on the jurisdiction of the Adalat and the 
total fine imposed cannot exceed one hundred 
rupees. This argument has only to be stated to 
be rejected. Each person is responsible for his 
criminal act and the punishment awarded is to 
each individual. There is no question of any 
collective responsibility or a collective fine. The 
words of this sub-section are very similar to 
the provisions of S. 32(1), Criminal P. C. which 
provides that— 


“(a) Courts of presidency 
Magistrates and of 
Magistrates of the 
first class : 

(b) Courts of Magistrates 

of the second class : 

(c) ODurts of Magistrates 

of the third da s : 


1 

1 Fine not exceeding 
r one thousand rupees ; 

1 

\ Fine not exceeding 
j two hundred rupees ; 

) Fine not exceoding 
f fifty rupees.” 


No court has ever held that S. 32, Criminal 
P. C. limits the powers of the Magistrates and 
the fine they can impose on each accused must 
be limited by the total number of accused and 
the aggregate amount of the fine imposed on 
them taken together. 

(11) In the alternative the argument is that 
if an accused personally is charged with two 
separate offences and is convicted on both 
counts, the total fine must be limited to Rs. 
100/- We do not see any reason to accept this 
contention. The only limitation on the power 
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MALIK C. J., DESAI AND MUKERJI JJ. 
Kesho Datt and others, Accused-Applicants 
v. Panchayati Adalat and others, Opposite 
Parties. 

Criminal Misc. (Writ) No. 2393 of 1951, D/- 
18-8-1953. 

U. P. Panchayat Raj Act (26 of 1947), S. 83 
— Panchayati Adalat can issue commission for 
local inspection and report — Panchayati Ada¬ 
lat can consider the report as any other piece 
of evidence. 

The provisions of S. 83 clearly indicate 
fhat the Legislature did not intend that 
the strict rules of procedure laid down for 
the guidance of courts should be followed 
by a Panchayati Adalat in the decision of 
the ca.ses before it. (Para 8) 

So far as the Act or the rules thereunder 
lay down any procedure, the Panchayati 
Adalat is bound by them and it has to 
follow that procedure. But there being no 
detailed instructions issued to the Pan¬ 
chayati Adalat as to how the trial or the 
hearing of a case is to be conducted and 
the Civil Procedure Code, the Criminal Pro¬ 
cedure Code, the Evidence Act, the Limi¬ 
tation Act and the Court-fees Act having all 
been made inapplicable, it is open to the 
Panchayati Adalat to have recourse to any 
procedure that may be lawful, so long as it 
cannot be made out that by reason of the 
procedure followed by the Panchayati 
Adalat there has been a miscarriage of 
justice. (Paras 7, 10) 

The local investigation contemplated un¬ 
der S. 83 is not the same thing as the issue 
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of commission for making a report as to 
some local condition. This provision in S. 
83 gives the Panchayati Adalat the right 
to go to the spotj make local investigation 
as to the truth or falsity of a case and pre¬ 
sumably decide the case on the result of 
such investigation and such other material 
that may be placed before it. 

(Para 11) 

There is nothing in S. 83 which requires 
that evidence of facts relevant to the in¬ 
quiry should be ascertained by the Pan¬ 
chayati Adalat itself and that it cannot 
have facts ascertained through commis¬ 
sioners appointed by it for the purpose. 
There is nothing in the Act which makes 
such procedure being adopted by the 
Panchayati Adalat illegal and the appoint¬ 
ment of a commissioner to make a local 
inspection is not against rules of natural 
justice. (Para 13) 


It is not therefore illegal for a Pan¬ 
chayati Adalat to issue a commission for 
the purpose for which commissions are 
issued by Civil or Criminal Courts and to 
lake the report of the commissioner into 
consideration along with other matters be¬ 
fore it for decision of the case or the prc- 
ceeding pending before it. Case law refer¬ 
red. (Para 13) 


Jagdish Sahai, for Applicants; N. S. Singhal. 
for Opposite Parties; K. C. Saxena, for Oppo¬ 
site Party No. 3. 

CASES REFERRED TO : 

(A) (’52) AIR 1952 All 785: 1951 All LJ 719: 
1952 Cri LJ 1273 (Pr 11) 

(B) (’53) AIR 1953 All 340: 1953 All LJ 89 (Pr 
12 ) 

(C) (’53) Criminal Misc. Writ No. 104 of 1953, 
D/- 6-8-1953 (All) (Pr 12) 

(D) (’53) Criminal Misc. Case No. 907 of 1952, 
D/- 1-4-1953 (AU) (Pr 12) 

MALIK C. J.: • 

This application under Article 226 of the Consti¬ 
tution was referred to a large Bench as the learn¬ 
ed Judges wanted an authozitative decision on the 
point, whether a Panchayati Adalat can under 
the U. P. Panchayat Raj Act (Act 26 of 1947) 


appoint a commissioner to make a local investi¬ 
gation and make a report? 

(2) The facts, so far as can be ascertained from 
the papers on the record, are that one Shiam Lai 
filed a complaint against four persons that they 
had committed an offence under S. 447, Penal Code, 
inasmuch as they had broken down a mendh which 
separated the field of the complainant from their 
field and had planted mustard seed crop on the 
land belonging to the complainant. The Pancha¬ 
yati Adalat Bench issued a commission to Sampat 
Singh the Sarpanch and one Roshan Singh, who 
though on the panel of punches was not a member 
of this Bench of the Panchayati Adalat, to make 
a report as regards the condition of the field after 
a local inspection. The two commissioners went 
to the spot and made a report to the effect that 
the mendh separating the two fields appeared to 
have been recently dug up and freshly planted 
^^th mustard seed, that the mustard plants on 
the portion where the ‘mendh’ had existed had 


not attained the height of the plants on the field 
Of the complainant. The Panchayati Adalat took 
this report into consideration, along with the other 
evidence in the case, and recorded a finding that 


the accused were guilty under S. 447, Penal Code, 
and sentenced them to pay a fine. 

(31 A revision was filed against that order before 
the Sub-Divisional Magistrate, in which the decision 
of the Panchayati Adalat was attacked on several 
grounds, but no point was made of the fact that 
the Panchayati Adalat had issued a commission. 
Tile Sub-Divisional Magistrate went into the points 
raised before him and held that there was no 
miscarriage of justice and dismis.sed the revision. 

(4) Thereafter a writ petition was filed in this 
Court under Art. 226 and in the affidavit in sup¬ 
port of the application the point was raised: 

“That the Panchayati A.clalat (Opposite Party No. 
1) issued a commission consisting of Sampat 
Singh Sarpanch and an outsider Roshan Singh 
who made a local inquiry and in convicting the 
applicants the Opposite party No. 1 fAdalat Pan¬ 
chayat) have relied upon the report of the commi¬ 
ssion. All the members of the Panchayati Adalat 
did not make the local inquiry.’’ 

Learned counsel for the applicants, on a* question 
from the Court, made it clear that it Is not his 
case that the Panchayati Adalat asked the cominis- 
sioners Sampat Singh and Roshan Singh to decide 
the case or any part thereof on behalf of the 
Panchayati Adalat, but his argument was that 
Panchayati Adalat has no right to issue a commis¬ 
sion for any purpose though a court of law may 
be entitled to issue a commission for local inspec¬ 
tion or for ascertainment of facts and direct the 
commissioner to make a report. 

(5) The whole argument is based on the lan¬ 
guage of S. 83 Panchayat Raj Act and it is said 
that S. 83 clearly indicates that the Panchayati 
Adalat has no power to issue a commission for the 
purpose of ascertaining facts and that if any local 
inspection is necessary, all the members of the 
bench must make the local inspection themselves 
and not have the work done through a commission¬ 
er. 

The relevant portion of S. 83, relied on by learn¬ 
ed counsel for the applicants, is as follow's: 

".It shall be the duty of the Panchayati 

Adalat to ascertain the facts of every suit, case 
or proceeding before it by every lawful means 
in its power . It may make local investi¬ 

gation in the village to which the dispute 
relates . It shall follow the pro¬ 

cedure prescribed by or under this Act." 

Learned couasel’s contention is that the words 
that the Panchayati Adalat has been enjoined to 
ascertain the facts of e\'erv suit, case or procee¬ 
ding before it by every lawful means in its power, 
mean that the panchayati Adalat has itself to do 
all that may be necessary to ascertain the facts 
and the Adalat has not been given any power to 
have facts ascertained through any other agency. 

Reliance was also placed on the words: 

“It may make local Investigation in the village 
to which the dispute relates,’’ 

and it was argued that the local investigation if 
any has, therefore, to be made by the Panchayati 
Adalat itself. And lastly, reliance was placed on 
the words. 

“It shall follow the procedure prescribed by or 
under this Act,” 

and the argument is that it can only do what the 
Act has enjoined and nothing else. 

(6) In interpreting s. 83. however, we have to 
bear in mind that the Panchayat Raj Act, as its 
preamble shows, was enacted to establish and deve¬ 
lop local self-government in the rural areas and 
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Inri provision for village administration 

that thP underlying the Act is 

be able to Ah, '"A?’® cases 

locaf trih^Aa, wA I ®''‘ disputes through a 
jocai tnbunal which is expected to be in touch 

with local conditions and without any elaborate 

bar^r'^ '^fJ^" therefore a 

Adalat fViH ^ Panchayati 

of rlvii that the 

^oae of Civil Procedure, the Code of Criminal 

Procedure, the Indian Evidence Act and the Indian 

Limitation Act shall not apply to any suit case 

z csSf it'r, “ 

cable hv^if^p^ ^ ^ ‘’CC" “ade appli- 

cfdure A A Raj Act. No elaborate pro- 

Procedure Code and the Civil Procedure S ?of 
Act ^ Panchayat’Raj 

ceN^in^ certain sections which give 

riel r directions as to how the work is to be 
done, for example, S. 75 provides that a sAt case 
Prccf ding may be instituted beforf the Saf 

hpA'? Panchayati Adalat and in his absence 
before some other Panch appointed in that behalf- 
the Court-Fees Act is not applicable and the peti¬ 
tioner may orally or in writing set out what reUef 

tbarTh*^®® ^crms. Section 76 specif!A 

that where an application is not in writine the 

person receiving the particulars has T? mike I 

I Panchayati Adalat the power tl dfsmisl 

a case in the absence of the plaintiff o^* the com 
plainant or the petitioner, and also gives the nower 
to proceed 'ex parte’ against (he ofher side‘s 

Certain rules have been framed which also con 

in "whit m"def‘7h R, 95 provides 

1 Older the evidence is to be recordpd Mr 

make summLv^^*^ Panchayati Adalat 'is to 
aaKe a summary inouirj’ and in cases invoivino- 

m dfffiAr case Of any doTb! 

oi difficulty It may refer the matter to the Sub- 
Divisional Officer. Rule 99 provides for exLinl 
women on commission and requires that 
the Sarpanch or a Panch nominated by Mm shaU 
record such evidence. Rule 127 makes^ the entry 
of the Adalat or any member thereof upon anv 
land or - building for ascertaining facts relevant 
+?p3f disposal of the ca.se after giving no- 

hetwi^n ® occupier of the land or the building 
betw^n sunrise and sunset legal These are 

Sr’ ^pcc^c 

elaborate directions, as aro 
contained in the Civil Procedure Code or the Cri¬ 
minal Pwedure Code, for the conduct of a case 

i? S. 83 makes 

It legal for the Panchayati Adalat to go to the 

vnlage and make local investigation into the facts 

for ascertaining the truth or falsity of a case which 

a court either under the CivU Procedure Code or 

the Criminal Procedure Code is not entitled to 

do, as it has to decide the case on the evidence 
on the record. 

(7) In the refening order of one of the learned 
Judges, reliance was placed on the word Tt’ in S. 
p and the learned Judge seems to have thought 
that the word “It” refers only to the Panchayati 
Adalat and, therefore, the Panchayati Adalat was 
authorised to make local investigations in the vil¬ 
lage to which the dispute relates but had no 
power to delegate that function to a commissioner 
appointed by it. It was probably not brought to 
the notice of the learned Judge that the local in¬ 
vestigation contemplated under this section is not 
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the same thing as the issue of a commission for 
making a report as to some local condition. This 
provision in S. 83 gives the Panchayati Adalat the 
right to go to the spot, make local investigation 
as to the truth or falsity of a case and presumably 
decide the case on the result of such investigation 
and such other material that may be placed before 
it. We have already mentioned that in this case 
the learned counsel for the applicants has admitted 
that the Panchayati Adalat did not leave the deci¬ 
sion of the case or any part thereof to the com¬ 
missioners appointed by it. The Panchayati Adalat 
had merely appointed the commission for ascer¬ 
taining certain facts which were considered rele¬ 
vant to the decision of the case pending before it 
and the report was merely a piece of evidence in 
the case. 

(8) We do not think, therefore, that the words 
“It may make local investigation in the village to 
which the dispute relates” in S. 83 help either party 
m the decision of the point before us 
The provisions of section 83 clearly indi-, 
cate that the Legislature did not intend that 
the strict rules of procedure laid down for the 
guidance of courts should be followed by a Pan¬ 
chayati Adalat in the decision of the cases before 
it. 

(9) The other portion of the section, on which 
reliance is placed, viz., “by every lawful means 
in its power”, to our minds, does not help the 
applicants. Learned counsel has urged that these 
words clearly indicate that the Panchayati Adalat 
can only act in accordance with the rules of pro¬ 
cedure laid down in the Act itself. All that was 
probably intended to be conveyed was that a 
Panchayati Adalat can ascertain the facts of every 
suit, case or proceeding before it and in ascertain¬ 
ing the facts it is open to it to do whatever 
is legal or lawful, that is it cannot take recourse 
to any unlawful means for the purpose of ascer¬ 
taining the truth. 

flO) The only other portion relied on are the 
words: 

‘Tt .shall follow the procedure prescribed by or 

under this Att.” 

There can be no doubt or difficulty that so far 
as the Act or the rules thereunder lay down any 
procedure, the Panchavati Adalat is bound by them 
and it has to follow that procedure. But we havt; 
already said that there being no detailed instruc¬ 
tions issued to the Panchayati Adalat as to how 
the trial or the hearing of a case is to be conducted 
and the Civil Procedure Code, the Criminal Pro¬ 
cedure Code, the Indian Evidence Act. the Limi¬ 
tation Act and the Courtrfees Act having all been 
made inapplicable, it is open to the Panchayati 
Adalat to have recourse to any procedure that 
may be lawful, so long as it cannot be made out 
that by reason of the procedure followed by the 
Panchayati Adalat there has been a miscarriage 
of iustice. If that result follows then the Sub-| 
Divisional Magistrate or the Munsif or the Sub- 
Divisional Officer, as the case may be, has to quavsh 
the decree or order passed by the Panchayati Adalat 
and quash the jurisdiction. The case becomes 
thereafter cognisable in an ordinary court of law in 
accordance with the provisions of sub-sections (2), 

(3) and (4) of S. 85. 

(11) Only four cases have been cited before us, 
two of which are reported and the other two are 
unreported decisions. In the first case, — ‘Sant 
Prasad v. State’, AIR 1952 All 785 (A). Bhargava 
J. held that the Panchayati Adalat had no juris¬ 
diction to have local investigation made by others. 
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According to the learned Judge, the local investi¬ 
gation in the case was not made by the Panchayati 
Adalat itself, but it was made by the Panchayati 
Adalat in collaboration with certain outsiders 
Prom other parts of the judgment, it appears that 
these outsiders had practically b^n co-opted as 
members of the Panchayati Adalat and they had 
also signed the judgment. As we have already 
said, the local investigation mentioned in S. 83 
in the village where the dispute arose for the 
purpose of ascertaining the truth or falsitv of the 
case of one party or the other can be made by 
the Panchayati Adalat as provided for in the Act. 

But there is nothing in S. 83 which requires 
that evidence of facts relevant to the inauiry 
should be ascertained by the Panchayati Adalat 
I itself and that it cannot have facts ascertained 
! through commissioners appointed by it for the 
ipurpose: such commissioners would, in a case before 
the civil or the criminal court, be liable to be 
cross-ex^ined on the report, made by them, the 
court will then be able to judge the evidentiary 
value of the report and either accept it or reject 
it. So far, as we can see, there is nothing in the 
Act which makes the procedure adopted by the 
Panchayati Adalat illegal and the appointment of 
a commissioner to make a local inspection does not 
appear to be against rules of natural justice. 

It must in this connection be remembered that 
the Panchayat Raj Act was intended to administer 
rough and ready justice, if we may use that phrase, 
and unless it appears that there has been clear 
miscarriage of justice this Court should not in¬ 
terfere under Article 226 on a technical objection 
when the Act itself seems to rule out all techni¬ 
calities. 

(12) The next case is also a reported decision. 
— ‘Girja Prasad v. Zalim Singh', AIR 1953 All 340 
<B) in which Agarwala J. distinguished the case 
of — ‘Sant Prasad v. State (A)' (ante) and pointed 
out that in that case the decision of the case 
itself ^ had been left to the outsiders who were 
associated with the members of the Panchayati 
Adalat for the decision of the case. The learned 
Judge was of the opinion that there was nothing 
In the Panchayat Raj Act which disentitled a 
Panchayati Adalat from appointing commissioners 
to make a local inspection and report. 

This decision was followed by another learned 
single Judge of this Court in — ‘Sm. Champa v. 
State'. Criminal Misc. Writ Case No. 104 of 1953. 
D/- ^8-1953 (All) fC). The learned Judge held 
that in the Code of Ci'iminal Procedure a Magis¬ 
trate is authorised to have an inquiry made by 
the police or by another Magistrate after a com¬ 
plaint has been filed and there was nothing in the 
Panchayat Raj Act which disentitled a Panchayati 
Adalat from issuing a commission and then taking 
the report of the commissioner into coasideration 
along with other evidence on the record for the 
decision of the case. In — ‘Ram Lai v. Panchayati 
Adalat Karav’. Criminal Misc. Case No. 907 of 
1952. D/- 1-4-1953 (All) (D), however, the decision 
of Agarwala J. was not cit^. The learned Judge 
followed the decision in — ‘Sant Prasad’s case (A)' 
(supra). 

(13) After having considered the cases and the 
arguments advanced by learned counsel we are 
of the opinion that it Is not illegal for a Pan¬ 
chayati Adalat to issue a commission for the pur¬ 
pose for which commissions are issued by civil or 
criminal courts and to take the report of the com¬ 
missioner into consideration along with other 
matters before it for the decision of the case or 
the proceeding pending before it. 


Allahabad 87 

(14) This application has, therefore, no force and 
is dismissed with costs. 

A/R.G.D. Application dismissed. 


A.IR 1954 ALLAHABAD 87 (Vol. 41, C. N. 54) 

MALIK C. J. AND CHATURVEDI J. 

Mst. Nanhi Nabbi, Defendant-Appellant v. 
Mst. Bunyadi Begam Ghani Raza, Plaintiff-Res¬ 
pondent. 

Second Appeal No. 398 of 1949, D/- 26-8-1953, 
against Civil J., Budaun, D/- 18-12-1948. 

Muhammadan Law — Pre-emption — Second 
demand (Talab-i-ishhad) by touching walls of 
premises to be pre-empted, in presence of wit¬ 
nesses is enough. 

According to the Muhammadan Law 
of Pre-emption the second demand, that is 
talab-i-ishhad, must be performed, if it is 
not performed in the presence of the buyer 
or the seller, “on the premises” which are 
the subject of pre-emption in the presence 
of at least two witnesses. (Para 5) 

It is not necessary for the pre-emptor to 
enter the house and make a demand. It 
is enough if he goes near the house and 
touching the walls, makes the demand. 
This is enough compliance with the 
Muhammadan Law of Pre-emption. 

(Para 12) 

J. Sahai. for Appellant; M. A. Kazmi, for 
Respondent. 

CASES REFERRED TO; Paras 

(A) (’96) 18 All 298; 1896 All WN 71 7 

(B) (T2) 34 All 1 : 11 Ind Cas 319 8 

(C) (’05) 32 Cal 982; 9 Cal WN 826 9 

(D) (’27) AIR 1927 All 548: 49 All 716 11 

MALIK, C. J.: 

This second appeal has been referred to a 
bench for the decision of the question whe¬ 
ther the second demand, ‘talab-i-ishhad’, was 
performed by the plaintiff in accordance with 
the provisions of the Mohammadan law of 
Pre-emption. 

(2) The plaintiff Bunyadi Begam filed a 
suit against the defendants Mst. Nanhi and 
Mst. Shakila Begam claiming pre-emption of a 
house on the ground that the vendee was a 
stranger and the plaintiff pre-emptor was en¬ 
titled to claim pre-emption under the Moham¬ 
medan law. The plaintiff alleged that she had 
performed the first demand, ‘talab-i-mowasibat’, 
immediately on coming to know of the sale, 
and the second demand by going to the house 
to be pre-empted in the company of witnesses 
and declaring her intention to pre-empt by 
touching the wall of the house and also after 
mentioning that the ‘talab-i-mowasibat’, had 
been performed. 

(3) The plaintiff’s evidence was believed and 
the suit was decreed by the lower appellate 
court. 

(4) Mst. Nanhi, defendant, has filed this ap¬ 
peal and a question was raised by learned 
counsel for the appellant before the learned 
single Judge that a ‘talab-i-ishhad’ must be 
performed “on the premises” and that the mere 
fact that the plaintiff went to the house, re¬ 
mained outside, and touched the wall with 
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her hand while performing the ‘taW was not 
enough. The learned Judge was of the opinion 
that the case raised an important point of 
Mohammedan law ot pre-emption and, there¬ 
fore, referred it to a bench for decision. 

(5) Reliance is placed by learned counsel on 
Mulla's iVionamriieoan La\v, Unapter XIiI, b. 

236 (1950 edition) where dealing with the ques¬ 
tion “Demands for pre-emption” the learned 
author has said 

“No person is entitled to the right to pre-emp¬ 
tion unless 

( 1 ) . 

(2) he has with least practicable delay 
affirmed the intention, referring expressly to 
the fact that the ‘talab-i-mowasibat’ had 
already been made, and had made a formal 
demand 

(a) either in the presence of the buyer, or 
the seller, or on the premises which are the 
subject of sale, and 

(b) in the presence at least of two wit- 

_A _ _ I* A ^ 


nesses. This formality is called ‘talab-i-ish- 
had' (demand with invocation of witnesses).” 


It was pointed out that according to Moham¬ 
medan Law if it is a second ‘talab’ and if it 
;is not performed in the presence of the buyer 
or the seller it must be performed 'on the pre¬ 
mises’ which are the subject of pre-emption. 

(6) The point for decision, therefore, is, what 
the words “on the premises” mean on which 
reliance has beeii placed by learned counsel. In 
Hamilton’s Hidaya, Vol. III. Book 38, Chap.’ 11. 
page 571 the law is thus quoted : 

“It is therefore necessary afterwards to make 
the -talab ishnad wa takree' winch is cione b.v 
the ‘rhafee’ taking some person to witryss, 
either against the seller, if the ground sold 
be still in his possession or against the pur¬ 
chaser, or upon the spot regarding which 
the dispute has arisen.” 

(7) ^ The question of the validity of second 
talab’ has arisen in many cases but the exact 
point that has been raised before us does not 
seem to have been discussed in any of the re¬ 
ported cases. In — ‘Kulsum Bibi v Faqir 
Muhammad Khan’, 18 All 298 (A), the question 
was of pre-emption of a zamindari share in an 
undivided village and the plaintiff, who was a 
co-sharer in the village, had made the second 
demand within the area of the zamindari, the 
two annas’ share in which was sold, and it 
was held that it was a valid demand. That 
decision is not very helpful. 

‘Muhammad Usman v. Muhammad 
Abdul Ghafur’, 34 All 1 (B), which was again 
a case of pre-emption of a zamindari share, 
the plaintiff made the second demand on his 
own chabutra in the ‘abadi’ which was inside 
the village the share of which was being sold 
and that too was held to be a valid demand 
as it was made “on the premises”. 

(9) The point was not discussed but the 
decision which is nearer to the case before us 
is the decision in the case of — ‘Jog Deb Singh 
V. Mahomed Afzal’, 32 Cal 982 (C), where the 
second demand was made in the presence of 
two of the purchasers and ‘at the empty doors 
of the other three’ and it was held that it was 
a valid demand. 

(10) In many of the text books on Moham¬ 
medan Law the words u.sed are “on the pre¬ 
mises” and the question that we have to con¬ 
sider is whether the words “on the premises” 


mean at or near the premises, or they mean 
that the pre-emptor must actually enter the 
premises before he can make the second de¬ 
mand. If the latter interpretation is accepted, 
in a case where the second demand cannot be 
made in the presence of the vendor or the 
vendee, the pre-emptor will be in some diffi¬ 
culty as he would not be entitled to enter the 
premises without the risk of being prosecuted 
for trespass. 


(11) As we were not able to get much assis¬ 
tance from the reported cases, we looked up 
the original Arabic words, which have been 
translated by various authors as “on the pre¬ 
mises” or “upon the spot” etc. and found that 
the words are "Andal Akar” (and ) means in 
Urdu 'iiazaik ya karib’ i.e. near, while, 
(‘akar’) means ‘ghair mankula jaidad’ i.e im¬ 
moveable property (see Firozul Loghat by 
Maulvi Firoz Uddin Saheb). In Abbasi’s Law 
of Pre-emption, 1st edition, published in 1899 
the words ‘Andal akar’ have been translated 
in Urdu as meaning ‘akar ke nazdeek’. Though 
the point did not arise in — ‘Muhammad As- 
kari v. Rahmat_ Ullah’, AIR 1927 All 548 at p. 
549 (p), a decision by Lindsay and Sulaiman 
JJ.. Lindsay, J. who Knew Arabic said that it 
was not suggested that the pre-emptor had 
made any second demand “in the presence of 
the property sold”. The learned Judge pro¬ 
bably gave a literal translation of the words 
Andal akar’. 


(12) The object why, if the second demand 
could not be made in the presence of the ven¬ 
der if he was still in possession of the property, 
rr rgeinst Hie purchaser, the demand had to 
be made 'up'^n the spot' was for the purposes 
of identification of the property and, in our 
view, it was not necessary for the pre-emptori 
in this case 1o actually enter the house and 
her rnaking the second demand near the house 
touching the wall of the house was enough 
compliance with the Mohammedan law of pre-* 
emption. 

(13) The result, therefore, is that this ap¬ 
peal has no force and is dismissed with costs. 


A/R.G.D. 


Appeal dismissed. 
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(LUCKNOW BENCH) 

CHATURVEDI AND RANDHIR SINGTI JJ. 

Sunni Central Board of Waqf. U. P.. Appel¬ 
lant V. Sirajul Haq Khan and others, Respon¬ 
dents. 

First Civil Appeal No. 50 of 1947, D/- 22-4- 
1953, against decree of Civil J., Bahraich, D/* 
15-4-1947. 


(a) U. P. Muslim Waqfs Act (13 of 1936) — 
Waqf — Definition, scope of — Dedication by 
user. 

Definition of waqf given by Muhamedan 
authors of commentary is enlarged by the 
Act and covers permanent dedications and 
grants recognised not only by the Musal- 
man law but also by usage, as religious, 
pious or charitable — Dedication for pur¬ 
poses of tomb — Shrine held in veneration 
by public and Urs held since time im¬ 
memorial — Object of dedication held 
pious and covered by definition of waqf 
given by Act. (Paras 14, 15> 
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(b) Civil P. C. (1908), S. 92 — Suit under 
— Scope — (Evidence Act (1872), S. 41). 

A suit under S. 92 (formerly S. 539) can 
be maintained only iu respect of a public- 
trust of a permanent character and the 
judgment in such a suit would be a judg¬ 
ment in rem and not a judgment in per¬ 
sonam. After the decision given by the 
District Judge holding the property to be 
a public trust and laying down a scheme 
for its administration it is not open to 
any party to challenge the permanent pub¬ 
lic nature of the trust. (Para 16A) 

Anno: Civil P. C., S. 92 N. 41; Evidence Act, 
S. 41 N. 1. 

(c) Muhammedan Law — WaQf — Condi¬ 
tional grant. 

Where the condition was attached only 
to the user of the profits of the waqf by 
the person to whom a right to apply the 
usufruct of the property was given and 
the condition was that if the person to 
whom the right to utilise the usufruct of 
the property was given did not put the 
usufruct to the use for which it was given 
his rights so to use the profits would come 
to an end, the condition has nothing to do 
with the dedication of the properly and 
the grant does not become conditional. 

^ (Para 16B) 

(d) U. P. Muslim Waqfs Act (13 of 1936), S. 
2(2) (ii) (a) — Applicability. 

Offerings of Shrine for benefit of Shrine 
and not khadims — Properties pertaining 
to waqf dedicated to waqf and not to any 
individual — S. 2(2) (ii) (a) ha's no appli¬ 
cation and waqf is not excluded froiri pur¬ 
view of Act. (Para 16C) 

K Muslim Waqfs Act (13 of 1936), S. 
2(2) (ii) (c) — Construction. 

Waqfs for maintenance of private im- 
ambaras, tombs and graveyards are ex¬ 
cluded — “Private” qualifies both “imam- 

“tombs and graveyards.” AIR 

1946 All 256, Relied on. (Para 16D) 

r Muslim Waqfs Act (13 of 1936), S. 

j — Notification under, scope of. 

It is not necessary under the law that nil 
the property appertaining to a waqf should 
also be notified in the Gazette under the 

necessary is 

that the waqf which is sought to be claim¬ 
ed as a Muslim waqf should be clearly in¬ 
dicated in the notification. 

In the instance case the notification re¬ 
garding the property did not make a men¬ 
tion of all the items of the property and the 
word “waghaira” was put at the end to 
cover items of such property as were omit¬ 
ted. 

Held that a waqf property would not 
cease to be a waqf property, if there is no 
notification in respect of it, and if any item 
Of property v/as left out either by an over¬ 
sight or due to the impression that the 
word “waghaira” would include all such 
property, the items of property not clear¬ 
ly mentioned would not cea.se to be waqf 
property. 

That the disputed pronerties were in¬ 
cluded in the expression “waghaira”. 

[^) Limitation Act (1908), S. 14 — Applica- 


Subsequent suit must be against defen¬ 
dant in previous suit — In the two proceed¬ 
ings there should be the same cause of 
action and the Court in which the earli'.-r 
suit was being prosecuted should be un¬ 
able to entertain it from defect of jurisdic¬ 
tion or other cause of a like nature. 

(Para 13) 

Anno; Limit. Act, S. 14 N. 16. 

(h) Limifation Act (1908), S. 15 — Api?Iica- 
bilUy — (U. P. Muslim Waqfs Act (13 of 1936), 
S, 5). 


Trustees of wakf properties removed by 
decree of Court — Court issuing notice on 
removed trustees not to interfere “in any 
way” in the affairs of waqf — Held that 
the notice did not restrain the removed 
trustees from bringing a suit for a declara¬ 
tion that the properties comprised in the 
waqf were not to be governed by the pro¬ 
visions of the Muslim Waofs Act, and That 
it was, therefore, open to them to bring a 
suit within the time prescribed by law (S 
5, Muslim Waqfs Act) and they could not 
take advantage of the provisions of S. 15 
for extending the prescribed period of 
limitation. (Para 19) 

Anno : Limit. Act, S. 15 N. 6. 

^ (!) U. P. Muslim Waqfs Act (13 of 193Gb S 
c-5 — Scope. 

Provisions are analogous with tho.se of 
S. 80, Civil P. C. — Subject matter of dis¬ 
pute. waqf property — Notice under S 3:: 
held essential before institution of suit. 

(Para 20) 


Niamatuallah, Mohd. Ayub, Naimullah and 
Inayalullah. for Appellant; Akhtar Husain, R 
K Agnohotri, (for No. 1); R. B. Lai and R. B 
Chaudhri, (for Nos. 1 to 8), for Resnonde.ds 
CASES REPERRED TO ; 

(A) (’,38) ILR (1938) Bom 184 (?r 15) 

(B) (’50) AIR 1950 All 62: 1949 All LJ 453 

(Pr 16B) 

(C) (’.22) AIR 1922 All 519: 77 Ind Cas 97 

(Pr 16B) 

(D) (’40) AIR 1946 All 256: ILR (1946) Ail 352 
(Pr 16D) 

RANDHIR SINGH J.; 

This is a drfendant's appeal from the judgment 
and decree of the- Civil Judge of Bahraich and the 

case r, an endowment 

desenbed as waqf Syed Salaar Masood Ghazi. 




Xiic lois case are a tnlle complicated 

ana the endowment has been the subject of liti¬ 
gation for H, long time. In order, therefore, to 
understand Lpe nature of the controversy between 
ine parties^it is necessary to set out in brief a 
hLStory of the institution, various proceedings, and 
the prolonged litigation e.vt-ending almost over 
three quarters of a century. The origin of the 
sniine Is shrouded in sntiquity but a record, more 
or le.®s authentic, is to be found in the Gazetteer 
of the Bahraich district, as a^so in the judgment 
of the Chief Court in an appeal case. 

(3> Syed Salsar Masood Ghazi was said to be a 
nephew of Mohammad Ghazi and while on a visit 
to Bahraich met his death at the hands of a local 
chiefcam. His remains were buried in village 
Smgha Parasi by his devoted followers and a tomb 
was subsequently constructed, which became, in 
course of time, an object of pilgrimage and vene¬ 
ration. An annual me'.a or Urs Is held at the 
shrine and is attended by a large number of per¬ 
sons who make offerings at the shrine. The tomb 
IS maintained out of the income from the offer. 
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ings and from the receipts of certain properties 
partly endowed by the charitably disposed em¬ 
perors of Delhi and partly acquired out of the 
savings from the income of the property and the 
offerings at the shrine. 

(4) A body of persons known as the Khuddam 
of Dargah has been looking after and perform¬ 
ing ceremonies and other services at the shrine 
generation after generation. They had been receiv¬ 
ing income from the properties attached to the 
shrine as also the charhawa or offerings. The an¬ 
nexation of Oudh in 1856 was followed by a War 
of Independence, described by tne British Rulers 
as Mutiny of 1857. As a sequel to this revolt, Lord 
Canning issued a proclamation confiscating all 
private property, which put an end to all previous 
titles. Fresh settlements were then made by the 
Government and rights which existed previously 
were, in most cases, revived by fresh grants or 
decrees of Settlement Courts. The property ap¬ 
pertaining to the Dargah in this case also met 
the same fate. 

(5) In the year 1859 or 1360 a sanad is said 
to have been granted to one Faqirullah, who was 
the head of the Khadims of rent free tenure of 
village Singha Parasi and he was given the right 
to collect the usufruct of the village to be appio- 
priated to the maintenance of the Dargah. Not 
satisfied with this limited grant, Inayatullah son 
of Faqirullah filed a suit in 1865 in the court of 
the Settlement Officer for a declaration of his 
proprietary rights in the village. This suit was, 
in effect, dismissed and Inayatullah was held 
entitled only to the usufruct of the village under 
the terms of the Sanad. Some of the Khadims 
also filed similar suits claiming proprietary rights 
in various other plots of land siiiToimding the 
ehrine but all these suits were also dismissed. 


•i 

one of whom was the president of the committee ' 
of management. The lunctions of the committee 
and the limitation under which they were to work 
were clearly indicated in the decree passed by the 
District Judge in the suit instituted by the- Legal 
Remembrancer. It was also clearly mentioned that 
the property would vest in the two trustees and 
tha.t cases shall be instituted and defended and 
investments made in their names. They were 
prohibited from incurring any expenditure in in¬ 
stituting or defending a case without the sanction 
of the committee. 

(8) Rot seems to have set in again in the manage- ’ 
ment. and an application was made by Ashraf 
Ali and others in 1934 to the District Judge of 
Gonda, which was registered as Regular Suit No. 

1 of 1934, praying for the issue of an interim 
injunction restraining certain persons from taking 
part in the affairs of the Dargah or in any way 
interfering with its management on the ground 
that they were' not duly elected' members and 
were guilty of misfeasance of the trust. It was 
also prayed that the defendants in that suit be 
prohibited from spending money belonging to the 
waqf on frivolous litigation due to party feelings. 
The District Judge issued an order directing the 
committee that no money out of the Dargah funds 
be spent in litigation without the sanction of the 
District Judge. 

(9) No other suit of importance was filed till we 
come to the year 1940 when a suit No. 1 of 1940 
was instituted with the sanction of the Advocate 
General by five Musalmans against the manag¬ 
ing committee and the trustees for their removal 
and for the settlement of a fresh scheme. This 
vsuit was decreed on 16-10-1941. The losing party, 
viz., the' managing committee and the trustees, 
then went in appeal to the Chief Court and the 
decree was set aside on 7-3-1946 and some minor 


<6j Some years later in 1872, it was brought to 
the notice of the Chief Commissioner that the 
Khadims at the Dargah had been mismanaging 
the affairs of the Dargah and had not been main¬ 
taining the Dargah properly and a comm'ttee 
of Musalmans was appointed to examine the affairs 
and make a report. This committee submitted 
its report on 20-2-1877, and made certain recom¬ 
mendations. The committee suggested the appoinr- 
ment of a jury of five persons including two 
khadims to manage the Dargah and its properties. 

(7) Once again in 1892 Inayatullah and two 
others instituted a suit for the possession of the 
Dargah together with the buildings appertaining 
thereto and village Singha Parasi and also for 
certain other reliefs. This suit v/as decreed by 
the Subordinate Judge but was ultimately dis¬ 
missed by the Court of the Judicial Commissioners, 
which also held that the property was waqf and it 
was neither proper nor open to the Government 
to interfere in the management of any land or 
other property belonging to this waqf and that 
this prohibition also extended to the Government 
of Oudh. In the opinion of the Judicial Commis¬ 
sioners, the Dargah was a religious establishment 
within the meaning of Act 20 of 1863 and the 
Government acted without authority in interfer¬ 
ing in the management of the waqf property. 

As a sequel to this judgment, in the year 1902 
a suit was instituted by the Legal Remembrancer 
to the Government of the United Provinces of 
Agra and Oudh under S. 539 (now S. 92), Civil 
P. C. for settling the management of the waqf. 
and a scheme for the administration of the tnist 
■was sanctioned by the District Judge of Gonda. 
Under the terms of the decree, a committee of 
management of ten members was appointed and 
the property was vested in a board of two trustees, 


amendments of little consequence were made in the 
already existing scheme of management. 

(10) The Mu.siims Waqfs Act was passed in 1936 
for the better governance', administration and su¬ 
pervision of certain classes of Muslim Waqfs in 
U. P. It was provided in S. 4 of this Act that 
within three months of the commencement of this 
Act the State Government shall by notification 
in the Official Gazette appoint for each district 
a gazetted officer, either by name or by official 
designation, for the purpose of making a survey 
of all waqfs in such district, "whether sub¬ 
ject to this Act or not". Such oflicer 
was to be called the ‘Commissioner of 
Waqfs’. It was the function of the Commissioner 
of Waqfs to make enquiries ascertaining (a) the 
number of all Shia and Sunni waqfs in the dis¬ 
trict, (b) the- nature of such waqfs, (c) the gross 
income of the property comprised in the waqf: 
and certain other particulars. 

In addition to these Commissioners of Waqfs, 
there were to be Provincial Commissioners of waqfs 
and the Chief Provincial Commissioner of Waqfs- 
The Act also constituted two Central Boards known 
as the Sunni Central Board and the Shia Central 
Board and these boards were required to notify 
in the official Gazette the waqfs relating to the 
particular sect to which, according to the report 
Of the Commissioners, the provisions of the Muslim 
Waqfs Act applied. In pursuance of the enquiry 
required to be done under the Muslim Waqfs 
the Sunni Central Board notified the waqfs in the 
official Gazette of 26-2-1944, and the waqf which 
is the subject of dispute in this case was also 
mentioned in the list of Sunni waqfs. Most oi 
the property appertaining to the waqf was also 
notified in the relevant column against this waqi- 
After this notification had been made, the Sunni 
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Central Board asked the committee of manage¬ 
ment of the waqf to submit the annual budget to 
the Sunni Central Board for approval and also 
10 get the accounts audited by the auditors of the 
Board. It also levied the usual contributions to be 
made by waqfs under S. 54, Muslim Waqfs Act. 

The management was dissatisfied with these 
directions and probably felt that any contribution 
asked for by the Sunni Central Board was unautho¬ 
rised. The management was further of opinion 
that the waqf in the dispute in this case could 
not come within the purview of the Muslim Waqfs 
Act. The members of the Committee of manage¬ 
ment and the trustees, barring two of them who 
were joined as ‘pro forma' defendants, then insti¬ 
tuted a suit against the Sunni Central Board of 
Waqfs, U. P., which has given rise to this 
appeal. It was alleged by the plaintiffs, after a 
brief history of the shrine had been given in the 
plaint, that the publication made in the Gov¬ 
ernment Gazette of 26-2-1944, according to S. 5 of 
the Waqfs Act in which village Singha Parasi and 
other property were also mentioned, was improper 
and contrary to law and that the shrine and its 
property were not affected by Act 13 of 1936. It was 
also alleged that the Dargah waqf was of such 
a nature as made it safe from the purview of the 
said Act in view of the provisions of S. 2 thereof. 
The plaintiffs, therefore, claimed that 

(a) it be declared that the shrine (Dargah Sharif) 
and village Singha Parasi and the property in 
suit noted in list (a) annexed to the plaint and 
the offerings presented at the shrine, mention¬ 
ed in para. 1 of the plaint, was not such pro¬ 
perty as may be covered by the provisions of Act 
13 of 1936, 

fb) the defendant, the Sunni Central Board of 
Waqf, had no right to sanction the budget or 
check the accounts of the said waqf in the suit. 

(c) a sum of Rs. 5,177/- be ordered to be repaid by 
defendant l, and 

(d) the defendant be perpetually restrained from 
taking any proceedings which may result in the 
suspension or termination of the membership 
of the plaintiffs. 

The suit was resisted by the Sunni Central Board 
of Waqfs and various pleas were raised. It was 
contended that the property claimed by the plain¬ 
tiffs was waqf property and that it could not be 
excluded from the purview of the Muslim Waqfs 
Act. It was further contended that the suit was 
barred by limitation, as also by the provisions of 
S. 53, Muslim Waqfs Act inasmuch as no notice, 
as required by S. 53 of the Act, was served upon 
the Board before the suit was instituted. The 
other allegations regarding the recovery of Rs. 
5,177/- were also traversed. 

(11) As many as 16 issues were framed by the 
learned Civil Judge and he has given his find¬ 
ings on all those issues. The main issues, however, 
related to the fact whether village Singha Parasi 
& the other properties mentioned in the plaint were 
waqf properties & whether they came within the 
purview of the Muslim Waqfs Act. The points of 
law raised were whether the suit was barred by 
limitation and whether the suit was maintainable 
without a notice having been served under S. 53, 
Muslim Waqfs Act. 

(12) The lower Courts found that village Singha 
Parasi was not the subject of waqf and that it was 
only the usufruct of the property which was sought 
to be endowed to the shrine and that such an 
endowment of the usufruct only did not constitute 

valid waqf. The learned Civil Judge also held 
that the muafi of village Singha Parasi was held 
under conditions of resumption and there being no 


permanent dedication, it could not be said to be 
a valid waqf under the Mohammedan law. He, 
however, held that the suit v/as within time and 
that the properties which had not been expressly 
mentioned in the notification of 26-2-1944, could 
not be subject to the Muslim Waqfs Act inasmuch 
as they were not notified as such. The learned 
Civil Judge brushed aside the objection raised by 
the defendant with regard to S. 53, Muslim Waqfs 
Act. and came to the conclusion that no notice 
was necessary and that if a notice was at all neces¬ 
sary, it had been served though during the pen¬ 
dency of the suit, dissatisfied with the decree of 
the Civil Judge, the Sunni Central Board of Waqfs 
has come up in appeal. 

(13) Tlie first point which has been urged in 
arguments on behalf of tne appellant is that the 
lower Court’s finding tliat the Dargah property, 
viz., the village of Singha Parasi, was not waqf, 
was incorrect and should be set aside. For a cor¬ 
rect appreciation as to whether the property com¬ 
prised in the suit is or is not waqf property, a 
reference to the plaint may be necessary. The 
plaintiffs came to the Court with clear allegations 
that the shrine and the properties appertaining 
to the shrine were waqf properties and their only 
contention was that they were not of such a nature 
as brought them within the pun^iew of the Mus¬ 
lim Waqfs Act. In essence; their objection was 
that the waqf in this case was excluded from the 
operation of the Muslim Waqfs Act under the pro¬ 
visions of S. 2. It was not definitely mentioned 
as to which of the several clauses of S. 2 was 
applicable to the plaintiffs’ case but in arguments 
it has been conceded that the plaintiffs claimed 
that the waqf in dispute was excluded under the 
provisions of S. 2 (2) (iij (a) and (c). 

The stand taken up in the plaint seems to have 
been modified by the replication made by the plain¬ 
tiffs’ Counsel presumably under O. 10, Civil P. C. 
The replication read with the statement made un¬ 
der O. 10 shows that the plaintiffs latterly took 
up the position that the endowment described by 
them as waqf in the plaint was in fact a trust 
and not strictly speaking a waqf within the Mus¬ 
lim law and as such no question of the applica¬ 
tion of the Muslim Waqfs Act to the endowment 
arose. It has been pointed out by the learned 
Counsel for the respondents that the replication 
and the subsequent statement made under O. 10 
were only a clarification of the points in dispute 
in the case, but to us it appears that it was much 
inore than a clarification. The plaintiffs in fact 
seem to have taken up almost a new case inas¬ 
much as the point which was never raised in the 
plaint was taken up in the replication and the 
alleged clarification. Nevertheless, the lower Court 
seems to have discussed both points of view and 
has come to the conclusion mentioned above. The 
main point, therefore, for decision is whether 
the property in dispute in this case is waqf pro¬ 
perty or not. 

(14) A waqf has been defined in the various 
books on Muslim law as a permanent dedication 
by a Muslim of any property for charity or for 
religious objects or purposes and for an object of 
public utility. The definition of a Muslim Waqf, 
as given by the various authors of commentaries 
on Muslim law, has been enlarged to some extent 
in the Muslim Waqfs Act, where a waqf has been 
defined to mean "the permanent dedication or 
grant of any property for any purposes recognised 
by the Musalman law or usage' as religious, pious 
or charitable and, "where no deed of waqf is trace¬ 
able. includes waqf by user." It would thus ap¬ 
pear that the definition of ‘waqf’ given in the Mus¬ 
lim Waqfs Act would cover permanent dedications 
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and grants recognised not only by the Musalman 
law but also by usage as religious, pious or chari¬ 
table. The plaintiiis, in pai*a. 1 of the plaint, des¬ 
cribed the Dargah as a place of veneration and de¬ 
votion by The general public. They also admit 
that a fair and Drs are held ao the siirine and they 
are and have been attended by a large number of 
devotees since Times immemorial. 

(15) The learned Counsel for the respondents has 
ai’gued thai dedication for the purposes of a tomb 
would not constitute a valid waqf and he has rc- 
feired to Tyabji’s Muhammadan Law (1940 edition) 
at page 584 where a list of what could be valid ob¬ 
jects of waqf is given. This list is evidently not 
exhaustive and only main heads and instances have 
been given. In the present case it is admitted 
that the shrine is held in reverence by a large num¬ 
ber of devotees and people flock to it for pilgrimage 
and make offerings to the shrine. This object is 
evidently pious and such an object would be cover¬ 
ed within the wide definition of “waqf” under the 
Kluslim Waqfs Act. It is, therefore, not necessary 
to discuss the implication.s of a purely Muslim Waqf 
as interpreted before the Muslim Waqfs Act was 
passed. 

Reference was made on behalf of the appellant 
to a ruling in — ‘Mahomed Oosman v. Essak Sale- 
mahomed Vanjara’, I. h. R. (1938) Bom 184 at p. 
191 (A) where an observation has been made that 

“in spite of traditions, beliefs have grown up in 
India and the Courts have recognised these be¬ 
liefs as having binding force, that great religions 
reverence may customarily be shown to the Durial 
place of a person sufficiently holy to be styled a 
saint; insomuch as to raise his tomb to the stand¬ 
ing of a religious object: so that property may 
vaiidly be dedicated for ils upkeep and preserva¬ 
tion.” 

The definition of waqf under the Muslim Waqfs 
Act being much wider, objects held in reverence 
and veneration by usage will also be covered as 
valid objects of waqf. There is, therefore, no force 
in the contention of the' learned Counsel for the 
respondents that the Dargah or shrine in this case 
could not be an object of a valid waqf. 

(161 It has further been argued on behalf of the 
respondents in support of the judgment of tbe 
lower Court that the waqf in this case could not 
be a valid waqf inasmuch as there was only a con¬ 
ditional grant of the usufruct of the property and 
the corpus of the property continued to belong to 
the Government. 

It is not disputed that all private property in 
Oudh was confiscated by the proclamation of Lord 
Canning in 1858 and properties were regranted or 
settled by settlement Courts on the applications 
of persons, whose properties had been confiscated. 
Although the properties had been confiscated, it 
was perhaps not the intention of the Government 
to retain such properties to itself and, as a matter 
of fact, a large bulk of these properties was given 
back to the previous owners on the same terms on 
which they held it previously. In the present 
case the property appertaining to the waqf was also 
dealt with by the settlement Court in the year 1870. 
A ‘sanad’ was originally granted in 1859 to Faqirul- 
lah, father of Inayatullah, of the* rent free tenure 
of village Singha Parasi and he was given the right 
to appropriate the usufruct of the village subject 
to the conditions of the ‘sanad’ granted to him. 
Inayatullah, son of Faqirullah, was however not 
^tisfied with this limited grant, and he filed a suit 
in the Court of the Settlement Officer claiming 
proprietary rights in the property of Singha Parasi. 

The judgment and decree of the Settlement 
court is an important document and reliance has 


A. L R, 

been placed by both parties on this document as 
the origin of the rights to the property of the waqf 
after the confiscation. The word ‘'decree” used 
at the end of the judgment only indicates the ope¬ 
rative part of the judgment and is not to be inter¬ 
preted in the sense of a separate decree following 
the judgment. In this claim of Inayatullah, the 
learned Settlement Officer came to a definite con¬ 
clusion that it was clear beyond all doubts that the 
proprietary right in the endowed property rested 
neither in the appropriator nor in the trustee. 

He also came to the conclusion that the grant of 
village Singha Parasi which had been made to the 
Dargah was dedicated to the service of God and 
that the Government of the day which made the 
grant had divested itself of all proprietary rights 
for ever but it exercised a power of management 
as representative of the divine power of God Al¬ 
mighty. The Settlement Officer, therefore, came 
to the conclusion that the proprietary rights in the 
village had been granted by the Government io the 
shrine or to God Almighty and that it did not vest 
in the Government in that form. Thei decree, 
which is the operative part of the judgment, how¬ 
ever, IS so worded that if it is read quite apart 
from the rest of the judgment, it may be construed 
to mean that the Settlement Court declared the 
proprietary right in village Singha Parasi to vest 
in the Government. 

If the whole of the judgment is read together, it 
IS clear beyond a shadow of doubt that the Settle¬ 
ment, Officer clearly came' to the conclusion that 
the village being waqf property the Government 
was entilled to hold it as waqf property in trust 
for God Almighty. The claim of Inayatullah to 
the proprietary right of the Singha Parasi village 
was rejected by the Settlement Officer. The plain- 
tifis also do not dispute that village Singha Parasi 
was granted for the use and benefit of the Dargah 
by the Emperors of Delhi. The Settlement Court, 
in a very large majority of cases, granted to the 
original proprietors the same rights as they held 
before the confiscation and in this case also the 
Settlement Officer did not adopt a different course. 
Tffie Settlement Officer held that the property in 
village Singha Parasi was waqf property and that 
could be the only construction which could be valid¬ 
ly put upon the judgment and decree of the Settle¬ 
ment Officer. 

(16A) Apart from this judgment, another very 
important document Is the judgment of the Court 
of the Judicial Commissioner passed in the year 
1897. In this judgment the' history of the disputes 
which arose from time to time till the case came 
up before the Judicial Commissioner's Court in ap¬ 
ical has been traced, and the Judicial Commis¬ 
sioners came to a definite conclusion that the pro¬ 
perty in dispute was waqf property. It is not 
necessary to refer to the various passages and ob¬ 
servations made in the course of the judgment and 
it would suffice to state that the' Judicial Commis¬ 
sioners came to a definite finding that the proper¬ 
ty was waqf property. in their judgment they 
also made an observation that as the property was 
waqf property dedicated to religious or pious pur¬ 
poses, it was not lawful for the Government to in¬ 
terfere in the management or supervision of this 
property. Acting upon the findings and observa¬ 
tions made in this judgment in appeal, of the 
Court of the Judicial Commissioners, a suit was 
instituted by the Legal Remembrancer of U. P-» 
Agra and Oudh in 1902. 

It has been contended by the learned Counsel 
for the* appellant that institution of a suit under 
Section 92, C. P. C., in itself is a proof of the fact 
that the property in this case is waqf property and 
is a permanent dedication. A suit under Section 
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92 (formerly Section 533). Civil P. C. could be: main¬ 
tained only in respect of a public trust of a per¬ 
manent character and the judgment in such a suit 
would be a judgment in rent and not a judgment 
in personam. Nobody raised any objection m this 
suit with regard to the puoiic or permanent natuie 
I of the trust of Dargah Syed Saiaar Masood Ghazi 
and after the decision given by the District Juage 
I holding the property to be a public trust and lay- 
jing down a scheme for its administration it was 
Inot open to any party to challenge the permanent 
public nature of the trust. 

(16B) The main argument of the learned Counsel 
for the respondents in this case was that the grant 
given to the mutawalii or to the Dargah of village 
Singha Parasi was a conditional grant. We are 
unaole to agree with this contention fur the simple 
reason that it was only the usufruct of the proper¬ 
ty which was to be utilised for the beneiit of the 
Dargah. The corpus of the property of village 
Singha Parasi had been tied up v/ith God Almighty 
and the mere fact that a ‘sanad' was granted to 
Faqirullah or to his son Inayatuliah permitting him 
to utilise the usufruct of the property on certain 
conditions would not make the entire trust condi¬ 
tional. 

The condition was attached only to the usev of 
the profits of the waqf by the person to whom a 
right to apply the usufrjct of the property was 
given and the condition was that if the per on to 
whom the right to utilise the usufmet of the pro¬ 
perty was given did not put the usufruct to the 
use for which it was given his rights so to use the 
profits would come to an end. This condition had 
nothing to do with the dedication of the proix;rty 
which had been made much earlier. The learned 
Counsel for the appellant has cited — ‘Parman Ali 
Khan v. Mohammad Raza Khan’, A. I. R. 1950 All 
62 (B) and — ‘Ram Das v. Mst. Basanii’, AIR 1922 
All 519 (C) in support of his contention that it v/as 
not open to parties to question the permanent cha¬ 
racter of the trust after the decree under Section 
92, Civil P. C. had been passed. In view of what 
has been stated above, it is not necessary to discuss 
these rulings in this case. We have, therefore, no 

doubt that the property in this case was waqf pro¬ 
perty. 

fl6C) It remains now to be seen if the property 
could be excluded from the pun'iev; of the Muslim 
Waqfs Act in view of the provisions of Section 2 
relied upon by the respondents. Exemption is 
claimed by the respondents under clauses (2' (ii) 
(a) and (2) (ii) Ic). Clause (2) (ii) (a) excludes 
waqts from the purview of the Act if the same is 
for the maintenance and support of any person 
other than the waqif or his descendants or any 
member of his family, in all the various judg¬ 
ments passed in connection with disputes relating 
to the waqf of the-Dargah Saiaar Masood Chazi 
It has been held that the offerings of the shi‘in'=‘ 
were for the benefit of the shrine and not for the 
benefit of the Khadims. All other properties per- 
faining to the waqf were also dedications to the 
waqf and not to any private individual. The res¬ 
pondents have not, therefore, been able to establish 
that the property, moveable or immoveable, apper¬ 
taining to the waqf was for the maintenance and 
support of any person. 

All these- dedications were for the benefit of the 
iShrme or the Dargah and as such clause (2) (ii) (a) 
has no application to the facts of the case. 

nCD) The other provision of Section 2 relied up¬ 
on by the respondents is the one which excludes 
waqfs for the maintenance of private Imambaras, 
tombs and gravey:rds. it has been argued on be¬ 
half of the respondents that the word “private” ap¬ 


pearing before “lma.mbarji.s“ governs only the word. 
"Imamoi-ras” and is not au adjective of ihe wor-ls 
"tombs and grave-yards”. We are iinablo to agree 
with this coulentioa and we arc furtiiicd in ourj 
view by a ruling of Ine A’.iahr.bad High Court m 
— 'Sunm Central board of Wakis v. bardar Khan. 
A. 1. R. 1948 AU ‘2du (D). Apart from any ruling 
also a plain reading of the words of the section 
clearly indicates that the word ‘ private” quaiuies 
both "tombs” and grave-yard.V’. It nas alreadv 
been found tnat the tomb in dispute in this case 
was not a private tomb. The respondents coiiid 
not, therefore, rely on this provision of law also 
lor their contention that the property in this case 
is excluded irorn the purview ol Act 13 of 1936. 


(16E) Another point pressed in arguments on b"- 
hidl of tne respondents was that the properij-, 
which was not mentioned m tlic notification of 
26-2-1944, could not be subject to the Muslim Waqfs 
Act even if it was originally waqf property. Th'-. 
contention is evidently unsound. Firstly, it dee.- 
not appear to us to be necessary under the law thet 
all the property appertaining to a waqf should also 
b.. noiiiied m the Gazette under the provisions 
of Section 5, Muslim Waofs Act. All that is neces¬ 
sary is that the waqf which is sought to be claimed 
as a Muslim waqf should be clearly indicated i?i 
the notification. In the pre.sent case the noiiftc^:- 
tion regarding th: property did not make a men¬ 
tion of all the items oi the property and the w'o>'d 
waghaira wa^s put at the end to cover items of 
such propeFiy as were omitted. The learned Civil 
Judge has come to the conclusion that properties 
which were not mentioned in the notification would 
go out of the purview of the Iduslim Waqfs Act 
because of that omission. A waqf property woidd 
not cease to be a waqf property, if there is no noti- 
ncatiori in respect of it, and if any item of property 
was leit out ■•'ither by an oversight or due lo the 
impres.sion that the word "waghaira” would inchide 
all such property, the items of property not clear- 
ly incntionrd would not coass to bs waaf propertv 

The distinction drawn by the learned Civil Jud'^e 
docs not appear to be correct. He has held that 
Singha Parasi was not the subject of endowment 
and the usufruct of the viliago could not be Uie 
subject of a va’id endowment and has. therefore' 
come to ths' conclusion that none of these could bo 
waqf properly. We are wholiv unable to agrpr' 
with the learned Civil Judge on this noint ard%:- 
are clearly of opinion that village Singha Parasi 
or the usufruct thereof v/as v;aqf properly. 

(17) It may not be necessary to discuss the otlvu' 
^mts of law involved in this case in view of on- 
findings on questions of fact. it has been hc-d 
by the lower Court that the suit was not barved 1- 
limitation and that the plaintiffs could avail them- 
selves of Section 14 for extending the limitation 
for institution of a suit in this case, it is not di^- 
put^ that a suit for a declaration under Section 
j, Muslim Waqfs Act, has to be brought wuthin 
one year of tV;e date of publication of the waqf or 
trust m the notification. The notification of th^ 
waqf in this case was made on 26-2-1944, and a suit 
for a declaration that a. certain prooerty was 
was not waqf property could be brought wulhin a 
year of this date of notification. 

(18) The present suit v;as. how’ever, filed in Octo¬ 
ber 1946 more than a year after the expii-y nf 
normal neriod of limitation prescribed by Section 
5 and the plaintiffs sought to take advantage of 
Sections 14, 15 and 18, Limitation Act. to put th'^ 
case within limitation. The learned Counsel fo>* 
the respondents has given un Section 18 and has 
confined his arguments onlv to Ss 14 and 15 lini’ 

tatiop Act. Section 14, Limitation Act runs as 
follows: • 
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“(B In computing the period of limitation pres¬ 
cribed lor any suit, the time during which the 
plaintili has oeen prosecuting with aue diligence 
another civil proceeding, whether in a Court of 
first instance or in a court of appeal, against the 
defendant, shall be excluded, where the proceed¬ 
ing is lOLinded upon the Same cause of action and 
IS prosecuted in good faith in a court which, 
from defect of jurisdiction, or other cause of a 
like nature, is unable to entsrtain it.” 

In order, therefore, to attract the application of 
Section 14. lamitation Act, the subsequent suit must 
be against the defendant in the previous case. In 
the two proceeciin'^s there should be the same cause 
of action and the Court in which the earlier suit 
was being prosecuted should be unable to enter¬ 
tain it from defect of jurisdiction or other cause 
of a like nature. It has been argued on behalf 
of the appellant that none of these conditions had 
been fulfilled in the present case and Section 14, 
Limitation Act, w'as inapplicable. The previous 
suit was not in respect ot the same cause of action 
on which the present suit was based nor was the 
previous suit throwm out on the ground of jurisdic¬ 
tion or on any other ground of a like nature. It 
would also be difficult to say that the defendants 
in the previous suit were the same as the plaintiffs 
in the present suit. Section 14 would not, there¬ 
fore, come to the rescue of the plaintiffs in this 
case. We are, therefore, unable to endorse the 
view taken by the lower Court that the plaintiffs 
were entitled to maintain thC' suit and the suit was 
within time. 

(19) The other provision of the Limitation Act 
on which reliance has been placed on behalf of 
the plaintiffs is Section 15 of the Act. Section 
15 provides that 

"in computing the period of limitation prescribed 

for any suit . the institution of 

which has been stayed by injunction or order, 
the time of the continuance of the injunction 
or order, the day on which it was issued or made, 
and the day on v/hich it was withdrawn, shall 
be excluded.” 

It is alleged on behalf of the plaintiffs the,t the 
plaintiffs were unable to institute the present suit, 
as notices had been served on them not to inter¬ 


therefore, barred by limitation and S. 15 also did 
not extend the period of limitation. 

(20) The only other point w^hich arises for con¬ 
sideration is Whether a notice under S. 53, Muslim 
Waqfs Act, was necessary before the present suit 
could be instituted. Section 53, Muslim Waqfs Act, 
provides tnat 

"no suit shall be instituted against a Central 
Board in respect of any act purporting to be 
done by such Central Board under colour of 
this Act or for any relief in respect of any waqf, 
until the expiration of two months next after 
notice in writing has been delivered to the 
Secretary, or left at the office of such Central 
Board stating the cause of action, the name, 
description and place of residence of the plain¬ 
tiff and the relief which he claims.” 

These provisions are almost analogous to the 
provisions of S. 80, Civil P. C. In view of the fact 
that it has been found that the subject matter 
of dispute in this case was waqf property it was 
necessary for the plaintiffs to serve the statutory 
notice provided under S. 53, Muslim Waqfs Act, 
before the institution of the suit. It is admitted 
that no such notice was served on the defen¬ 
dant and a. suit v'ould be baiTed in the absence of 
the prescribed notice. The lower Court held that 
a notice was not necessary in view of the fact that 
the subject matter of the suit was not waqf pro¬ 
perty. We have already come to the definite con¬ 
clusion that the property is waqf property and any 
suit claiming relief in respect of the waqf pro¬ 
perty should have been preceded by the statutory 
notice provided under S. 53, Muslim Waqfs Act. 

(21) One other small point which was raised in 
arguments on behalf of the respondents is that 
that committee of management and the board 
of trustees was not a committee of supervision 
and it was not open to the defendant to threaten 
their removal. It is not necessary to express any 
opinion on this point in view of the finding 
that the property in this case was waqf property. 

(22) No other point has oten pressed in argu¬ 
ments. 

(23) As a result, the appeal is allowed and the 
decree passed by the lower Court is set aside. The 
suit stands dismiSvSed with costs in both the Courts. 


fere ‘in any way’ in the affairs of the Dargah as a 
result of the decree passed on 16-10-1941, removing 
the trustees and the members of the committee of 
management from their offices. The learned coun¬ 
sel for the respondents has laid great stress on 
the words "in any way” and has argued that these 
words were wide enough to prohibit the trustees 
from bringing the present suit till the judgment 
of the Civil Judge dated 16-10-1941, had been set 
aside by the Chief Court in 1946. 

The notices are Exs. 8 to 10 printed in the paper 
book at pages 89, 90 and 91. After the decree had 
been passed on 16-10-1941, by the Civil Judge the 
successful party asked the Court for the issue of 
notices to the trustees who had been removed to 
restrain them from interfering in any way in the 
a.ffairs of the Dargah. This evidently did not 
mean that the present plaintiffs were debarred from 
bringing the present suit and the construction 
sought to be put by the learned Coimsel for the 
respondents does not appear to us to be sound. 
It could never be the intention of the notices to 
restrain the defendants from bringing a suit for 
a declaration that the properties comprised in the 
waqf were not to be governed by the provisions 
of the Muslim Waqfs Act. It was, therefore, open 
to the plaintiffs to bring a suit within the time 
prescribed by law and they could not take advan¬ 
tage of the provisions of S. 15 for extending the 
prescribed period of limitation. The suit was. 


B / R.G.D. Appeal allowed. 
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MALIK C. J. AND CHATURVEDI J. 

Badri Datt and others, Appellants v. Shri¬ 
kishan and others. Respondents. 

Letters Patent Appeal No. 22 of 1950. D/- 
10-8-1953. from judgment of Bind Basni Prasad 
J., D/- 3-4-1950. 

Pre-emption — Parties — Joining of strangers 
— (Civil P. C. (1908), O. 1 Rr. 9 and 10). 
The law of pre-emption is technical and 
has got its rules according to which the 
law has to be applied. It is a weak right 
and any infringement of those rules takes 
aw'ay the right and defeats the claim. 

(Para 12) 

A pre-emptor. therefore, loses his right 
of enforcing' pre-emption by joining in his 
claim persons who are strangers and the 
fact that the latter get their names remov¬ 
ed from the record by an amendment of 
the plaint does not make any difference, 
nor can O. 1, R. 9 or 10 help the pre- 
emptor. 5 All 197, Foil., Case law discussed. 

(Paras 11 and 17) 

Anno; C. P. C., O. 1 R. 9 N. 4, R. 10 N. 33. 
L, M. Pant, for Appellants; D. P- Uniyal, 
for Respondents. 
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CASES REFERRED TO : Paras 

(A) (’82) 5 All 197; 1882 AU 'WN 217 

11. 12, 13. 17 

(B) (’97) 19 AU 324: 1897 AU WN 72 11, 13 

(C) (’98) 1 Oudh Cas 308 11, 12, 13 

(D) (’25) AIR 1925 AU 355: 47 AU 450 13 

(E) (’24) AIR 1924 All 81: 77 Ind Cas 144 14 

(F) (’33) AIR 1933 AU 788; 1933 All LJ 1625 

15 

(G) (’85) 7 AU 860: 1885 AU WN 247 16 

(H) (’84) 7 All 79: 1884 AU WN 303 (FB) 16 

MALIK, C. J. : 

This IS a Letters Patent appeal against a judg¬ 
ment of a learned single Judge who dismissed , 
Ihe appeal but granted leave to file an appeal 
before a Division Bench. 

(2) According to the allegations in the plaint 
the property in suit belonged to one Aladhwa 
Nand v;ho died about 24 or 25 years back leav¬ 
ing a widow Srirnati Madhav Sundari who was 
> impleaded as defendant 2. On 17-12-1943, Srimati 
^ Madhav Sundari sold certain shares in three vil¬ 
lages, ‘mauza’ Bamanpuri, ‘mauza’ Bamanpuri 
i Genln and ‘mauza’ Har to defendant 1, Sri Kri- 

• Shan Upadhyay for Rs. 1.500/-. It was alleged 
I in the plaint that no amount was paid but the 

plaintiffs were willing to pre-empt the property 
on payment of Rs. 1,500/- or such other sum as 
^ the Court might find reasonable. The suit was 
1 filed by six plaintiffs, Badri Dutt, Hansa Dutt 
y Upadhyay, Shambhu Dutt, Jai Krishn, Durga and 
)■ Tika Ram. 

J (3) The suit was contested on several points, 
one of the points raised being that three of the 
D plaintiffs were strangers and had no right to 
claim pre-emption those three being Hansa 
« Dutt, Durga Dutt and Tika Ram and the whole 
m suit must therefore fail. 

(4) The learned Munsif framed two issues, the 

• first issue being “whether the plaintiffs are co- 
’ sharers in the village m which the land is situat- 

ed”. After the evidence in the case had been 
rworded, arguments heard and judgment reserv- 
ed three of the plaintiffs, Hansa Dutt, Durga Dutt 
and Tika Ram, filed an application on 4-5-1945, 

■ lor permission to withdraw from the suit. Accord- 
7 ^ applicants they wanted to withdraw 

i to obviate all difficulty raised on behalf of the 
defendants by their plea that the other three 
,g) plaintiffs having joined three stranger.s as plain¬ 
tiffs to the suit they had forfeited their right to 
claim pre-emption. This application was grant- 
n* ed. The three remaining plaintiffs Jai Krishn, 
i^dri Dutt and Shambhu Dutt were recorded co- 
}' sharers in the thi*ee villages and there could be 

id no dispute that they were co-share'.'s. 

(5) The learned Munsif did not go into the 

question of the effect of joining three strangers to 

Lne suit and decreed the suit on payment of Rs. 

^ 1,500/-. ^ 

e (6) The defendant, vendee, appealed. The lower 
t ^PE^llate Court dismissed the suit on the finding 
s hat the three remaining plaintiffs having joined 
in the suit three strangers their right to claim 
) pre-emption was extinguished. The same view was 
it accepted by the learned single Judge. 

is (7) Two points have been raised by learned 
le counsel. The first is that there should have been 
^ enquiry and a finding whether Hansa Dutt, 
uurga Dutt and Tika Ram were strangers or were 
e, cojsharers. No such plea appears to have been 
5. raised before the lower Courts or before the Icarn- 
oa single Judge and we do not think it will be 
pro^r at this late stage to allow a point of fact 
33 ^ be raised which might not have been raised 

v 3 !, P^fore as there was no substance in it. The suit 


for pre-emption was filed in 1945 and eight years 
have nov/ elapsed since then. 

(8i The other point raised by learned counsel 
is that when Hansa Dutt, Durga Dutt and Tika 
Ram got Ghcir names removed from the record 
by an amendment of the plaint tnere was no bar 
CO the remaining plaintiffs getting a decree for 
pre-emption. Learned counsel nas urged that some 
of the decisions of this Court on the point either 
do not lay down the correct law or that the point 
now raised by him did not directly arise in those 
cases. 

(9) The argument in fact is that at the worst 
by joining three strangers the co-sharer plaintilfs 
may be said to have made a mistake or an error 
in a matter of procedure which the Court was 
entitled to rectify under O. 1, R. 9 or 10, Civil 
P. C. and, as soon as the rectification was made, 
the substantive right of the co-isharer-plaintiffs 
to claim pre-emption could not be taken away and 
a decree should have been passed in their favour. 

(10) The consistent view, however, of this Court 
has been that a pre-emptor must have a right of pre¬ 
emption on three dates; firstly, the date of sale, se¬ 
condly, the date of suit and, thirdly, the date 
of decree. It is also well-settled that pre-emption 
is a weak right and the rules have therefore, to 
be strictly enforced. Both under Mohammedan 
Law as well as under customary rules regulating 

pre-emption the rules were always strictly follow¬ 
ed. 

(11) In — ‘Bhawani Prasad v. Damru’, 5 AU 197 
^A), the question first arose as to the effect of a 
plaintiff joining a stranger in a suit for pre-emn- 
tion and the rule was thus laid down by Mah- 

mood J. to which Tyrrell J. also agreed. The ru^e 
is that 

"a person cannot claim a right which h: has 

himself violated, nor can he be allowed to com- 

plam of an injury in which he has himself ac¬ 
quiesced.” 

The learned Judge went on to hold that 
“as a co-sharer entitled to pre-emption forfeits 
the benefit of the right by joining a stranger* 
in purchasing the property, so a pre-emptor i 
loses his right of enforcing pre-emption by oin- 

mg in his claim persons who are as much^strau-l 
gers as the vendee.” ' 

So far as we know tliis view has been con.sistent- 

ly followed in this Court and in a decision oy 

Bancrji J. and Aikman J. in — ‘Bhupal Si^^h 

y Mohan Singh’, 19 All 324 (B), it was observed 
that: 

“If these ladies, who had not the right of pre¬ 
emption by reason of their not being co-sharers 
in the village, were granted a decree in this 
case, the result would be that a share of the 
village would pass into the hands of the person¬ 
al heirs of these ladies, who might be entire 
strangers to the village. As to the argument 
that the defect in the plaint could be remedied 
by an amendment, we mav observe, as held m 
the cases above referred to, that the very fact 
or a person having the right of pre-em tion 
joining with himself strangers, i.e. persons who 
have not a right of pre-emption, is in itself suffi¬ 
cient to estop him from asserting his claim. An 
amendment of the plaint therefore would not 
be of any avail to the other plaintiffs.” 

The very next year, however, the point arose be¬ 
fore a Division Bench of the Judicial Commissioner’s 
Court at Lucknow in — ‘Abdulla v. Mt. Wahidim- 
msa, 1 Oudh Cas 308 (C). In that case Chamier 

the decision of Mahmood J ’n 
Bhawani Prasad’s case. (A)’, cited above and, 
though the learned Judge agreed with the enun¬ 
ciation of the principles, he thought that its ap- 
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plication lo the case was not correct. The rea¬ 
son given by the learned Juci^e was tiiat while hi 
the case ol a vendee associating with himseif a 
sirangcT the act t.t associaUng a stranger as «a 
party to the sale was an act wnich was incapable 
01 being undone, an error ;n tue array of ponies 
by including a stranger as a piauiiui lo the suit 
could be remedied under an order of the Court. 

Tne learned Judge also went on lo say that a 
plaintiff may make a ‘bona fide’ mistake without 
realising' that the co-plaintiff is a stranger. The 
same argument of a ‘bona fide’ mistake can, hov/- 
ever, be advanced in favour of a vendee who mav 
have in ignorance of the real position allowed a 
stranger to join as co-vendee v/ith him. The other 
learned Judge dealt ai some length with the law 
as regards estoppel and the lew as regards acfiuies- 
cence and heia that the doctrine of estoppel and 
acciuiesccnce did not apply. 


fied themselves from suing for pre-emption of the 
property in that mahal. 

(_15) The last case on the point Is — ‘Sheo Balak 
V. Harn Saran’, AIK 1933 All 788 (F), but as that 
case was after the Agra Pre-emption Act had come 
Into force the decision cannot be of much assist¬ 
ance. 

(16) Some reliance has been placed on the ob¬ 
servations of the learned Chief Justice in — 
'Karan Singh v. Muhammad Ismail Khan’, 7 All 
860 iG). There also certain persons were joined 
as strangers and the suit had failed. The appeal 
was dismi.^sed and the learned Chief Justice Sir 
Comer Petheram observed: 

“One of them, Musammat Lado, is not entitled 
to claim pre-emption, and the other plaintiff 
therefore cannot claim pre-emption entirely on 
his own account v/ithout amending the plaint. 
Under a Full Bench ruling of this Court — 


(12i The rule, however, is not based on the doc¬ 
trine of either estoppel or acquiescence. If the 
reasoning in — ‘Abdulla v. Mt. Wahiduimisa’, (C), 
is to be applied then there ca.n be no difficulty 
In the Courts decreeing the suit of a plaintiff wdio 
was a co-.sharer and dismissing the suit of a plain- 
itiff who was a stranger. As we have already 
said above, the lav/ of pre-emption is technical 
and has got its rules according to which the law 
has to be applied. It is a weak right and any 
j infringement of those rules take.s away the right 
and defeats the claim. No doubt the rule enun- 
•ciated by Mahmood J. in ‘Bhawani Pra-sad's case, 
<A)\ was based on equity, justice and. good consci¬ 
ence on the ground that a plaintiff pre-emptor 
should be in the same position as a co-sharer 
vendee who had purchased the property along 
with a stranger. This rule of justice, equity and 
good conscience has not onh’ been observed in a 


‘Damodar Das v. Gokal Chand’, 7 All 79 (FB) (H). 
the plaint cannot be amended at this time of 
day: with the petition of plaint as it now stands, 
the plaintiffs cannot succeed.” 

It is urged by learned counsel that these obser¬ 
vations should be interpreted to mean that in case 
the plaint could have been amended, the learned 
Judge’s decision would have been different. We 
are not prepared to accept that interpretation. 
That was only one reason given by the learned 
Chief Justice for the dismissal of the appeal and 
it docs not necessarily follow from the observation 
that he had applied his mind to the question and 
has held that if the plaint had been amended the 
suit could be decreed. 

(17) Reliance is also placed on the provisions 
of O. 1, Kr. 9 and 10. Civil P. C. Rule 9 of this 
Order provides that: 

“No suit shall be defeated by reason of the mis- 


cseries of decisions of this Court but has also been joinder or non-joinder of parties, and the Court 


recognised by the Legislature in the Agra Pre¬ 
emption Act (No. 11 of 1922). Section 21 of that 
Act provides that: 

“Where a person having a right of pre-emption 
sues jointly w’ith a person not having such right, 
he shall lose his right; and where a pre-emptor 
of a higher class sues jointly with a pre-emptor 
of e lower class, he shall have no higher right 
than the person with whom he so sues.” 

From the wording of S. 21 it is cleor the.t the 
right is lost by ihe fact of the person having 
joined a stranger. 

(13) The view in ‘Bhawani Prasad’s case, (A)’, 
has been followed in several decisions of this 
court. We have already referred to — ‘19 Ail 
S24 (B)’. The other case."^ to v/hich reference ha,s 
been made are: — ‘Umar Darax v. Sri Ram Das'. 
AIR 1925 All 333 fD), a judgment of Lindsay and 
Kanhaiya Lai JJ. where it held that 
“It is fatal for a plaintiff in a pre-emption suit 
to associate with him. in that suit any person 
who is not entitled to pre-emption.” 

And again 

“We do not think we are entitled to resort to 
any powders of amendment which we have under 
the Code of Civil Procedure in order to allow an 
amendment in a case of this kind.” 

No doubt in tliat case the amendment was ask¬ 
ed for at a late stage, that i.s, in the High Court, 
but the observations are general and the Oudh 
case of—'Abdulla v. Mt. Wahidunnisa’, (C> was cited 
but was not followed. 

*'14) In — ‘Shanker Lai v. Kirari MaV, AIR 1924 
All 81 (E), Lindsay and Sulaiman JJ. took the 
same view and held that by joining in the suit 
persons -who are strangers to the property situat¬ 
ed in Mahal Bagi Manda these plaintiffs disquali- 


may in every suit deal wnth the matter in con¬ 
troversy so far as regards the rights and in¬ 
terests of the parties actually before it.” 
and R. 10 gives the Court the power to correct 
an error in the array of parties or to allow a fresh 
party to be added or the name of a person already 
on the record to be removed if that is necessary 
for the dvctermination of the real matter in dis¬ 
pute. The only limitation, it is said, is contained 
in cl, C5) of R. 10 that such amendment v/ill be 
made subject the provisions of the Indian Limi¬ 
tation Act. 1908. S. 22. the proceedings as against 
n.nv person added as defendant being deemed from 
the dote of the service of the summons. We do 
net think O. 1. Rr. 9 cr 10 can help the appellant. 
It U not a case here of the suit being dismissed 
for rths-’Oinder or non-joinder of parties. The rea¬ 
son for the dismissal is different. 

Here on the date' of the suit the plaintiffs 
should have a cause of action to claim pre-emp¬ 
tion. By Joining with them certain strangers to 
the suit they had forfeited that right. By rea¬ 
son of the subsequent amendment by removal of 
the strangers impleaded as co-plaintiffs that right 
cannot be revived and there is no reason why 
a plaintiff who Joined a stranger should be in a 
better position than a vendee who has joined a 
stranger as a vendee in the transfer deed in his 
favour. In any case the view of this Court hsus 
consistently been in favour of ‘Bhawani Prasad’s 
case. (A)’, being followed and on the ground of 
‘stare decisis’ also it is not desirable that we 
should make a change. 

(18) The result, therefore, is that this appeal 
fails and is dismissed but as no one appears on 
the other side we make no order as to costs. 

C/V.R.B. Appeal dismissed. 
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MALIK C. J. AND CHATURVEDI J. 
State V. Bal Makund, Respondent. 

Govt, Appeals Nos. 143, 144, 146 & 420 of 1951, 
D/- 5-8-1953, from order of Addl. Magistrate 
1st ClasSj Naini Tal, D/- 10-3-1950. 

(a) U. P. Prevention of Adulteration Act (6 
of 1918), S. 6, Proviso (a) — Invoice is not 
warranty — (U. P. Pure Food Act (32 of 1950), 
S, 6). 

An invoice is merely a description of 
the articles sold and cannot be said to be 
a warranty given in accordance with the 
provisions of proviso (a) to S. 6. (Para 6) 

(b) U. P. Prevention of Adulteration Act, (6 

of 1912), S.2—(U.P. Pure Food Act (32of 1950), 
S. 2 (e) )-Mustrad and linseed cds are aiti¬ 

des of food. AIR 1951 All 595, Foil. (Para 7) 

(c) U. P. Prevention of Adulteration Act (6 
of 1912), S. 4 — Adulteration of vegetable 

ghee — (U. P. Pure Food Act (32 of 1950), 
S. 4). 

Uhless it is shown that there is a rule 
Or regulation under the Act which requires 
that the vegetable ghee should contain se¬ 
same oil in a certain proportion an accus¬ 
ed cannot be convicted under S. 4. (Para 9) 

Sri Ram, Deputy Govt. Advocate, for the 
State; N. D. Pant, Bishambhar Dayal and B. 
D. Gupta, for Respondent. 

CASE REFERRED TO: 

(A) ('51) AIR 1951 All 595: 52 Cri LJ 879 

MALIK, C. J,: 

These are four Government appeals against 
the orders of acquittals passed in four cases for 
prosecution under the United Provinces Pre¬ 
vention of Adulteration Act, Act No. 6 of 1912. 

(2) It would be convenient to take up the 
cases, Criminal Appeal No. 143 of 1951, 

Cnrrunal Appeal No. 144 of 1951 and Criminal 

Appeal No. 146 of 1951 together, and Criminal 

Appeal No. 420 of 1951 separately. In Criminal 

Appeal No. 143 of 1951 and Criminal Appeal 

No. 146 of 1951 the accused Balmakand and 

Amar Nath respectively were charged with 

having sold adulterated Lahi oil, while in Cri- 

Iminal Appeal No. 144 of 1951 Amar Nath was 

prosecuted for having sold adulterated Alsi 
oil. 

(3) The accused are wholesale dealers. The 
Sanitary Inspector suspected that the Lahi and 
Alsi oils sold by the accused were adulterated 
and he thereupon went and purchased some 
quantity of oils. These he sent to the Public 
Analyst. U. P. Government, for analysis and 
report. The Analyst found that the samples sent 
Were all adulterated and thereupon the accused 
were prosecuted before Sri R. D. Pande, Addi¬ 
tional Magistrate, 1st class, Naini Tal. The 
learned Magistrate tried the cases summarily 
and acquitted the accused on the ground that 
the accused were protected by Section 6 of the 
Act. It is against these orders of acquittal pass¬ 
ed by the learned Magistrate that these appeals 
^ve been filed. It has been urged on behalf of 
the State that the view taken by the learned 
Magistrate that the accused were entitled to 
rely on S. 6 was erroneous. 

^ (4) Section 4 of the Act provides that- 
"Whoever sells to the prejudice of the purcha¬ 
ser any article of food, or any drug which is 
not of the nature, substance, or quality of the 
1964 All/13 & 14 


article or drug demanded by such purchaser, 
or sells or otters or exposes for sale or manu¬ 
factures for sale any article of food or any 
drug which is not of the nature, substance, 

or quality which it purports to be . 

shall be punished for tne first ottence with 
fine which may extend l^o two hundred rupees 
and for a second or any subsequent ottence 
with fine which may extend to one thou¬ 
sand rupees or imprisonment of either des¬ 
cription not exceeding three months or both.*’ 

It is not necessary to quote the proviso. The 
case for the prosecution was that the accused 
sold or ottered or exposed for sale an article of 
food which was not of the nature, substance, 
or quality which it purported to be. 

(5) The^ fact that the Alsi oil and the Lahi oil 
were adulterated has been found by the Pub¬ 
lic Analyst on an analysis of the samples sent 
to him, and the learned counsel for the accus¬ 
ed have not challenged the Analyst’s report. 
It has, however, been ui-ged on behalf of the 
accused that the accused had offered for sale 
only such article as had been supplied to them 
from the mills that were manufacturing it, not 
knowing that the articles were adulterated. In 
other words, the plea is a plea of want of 'mens 
rea’, or that the articles were sold in good laith 
by the accused believing them to be unadultera¬ 
ted articles. It is, however, open to the Legi¬ 
slature to enact that sale of adulterated food¬ 
stuffs would per se be punishable. Section 6 
Prevention of Adulteration Act, provides that 

In any prosecution under S. 4 it shall be no 
dsfcncG to allege that the vendor was igno- 
rant of the nature, substance, or quality of 
the article or drug sold by him, or that the 
purchaser having bought only for analysis 
was not prejudiced by the sale.” 

There is, however, a proviso to the section, and 
if the vendor can come under the proviso, he 
must be held to be not guilty. The proviso 
makes it clear that the vendor must have taken 
from the person, who supplied him with the 
article, a written warranty to the effect that 
the articles sold were of the nature, substance 
or quality which they purported to be, that the 
vendor had no reason to believe at the time 
when the articles were sold that the articles 
were adulterated and, lastly, that the adultera¬ 
tion was not done when the articles were in his 
possession. In the case before us the accused 
were able to prove the second and the third 
requirements, that is, that they sold in good 
laith what they had been supplied by the mills 
and had no reason to think that the Alsi oil or 
Lahi oil were^ adulterated. The learned Magis- 
trate also believed their statements that they 
sold the Alsi oil and the Lahi oil in the same 
state in which the accused had purchased them. 
It was admitted by the Sanitary Inspector that 
he purchased the samples from sealed tins. 

(6) The only question was whether the accus¬ 
ed had also obtained a written warranty to the 
effect that the Alsi oil and the Lahi oil were 
not adulterated.^ The learned Magistrate thought 
that the invoices of purchase which were 
in writing and were on the record went to sati¬ 
sfy the first requirement. We are not satisfied 
that the _ invoice of purchase, in which the 
mills ^ selling the articles to the accused had 
mentioned what they were selling, was the type 
of written warranty which the Legislature had 
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contemplated under proviso (a) to S. 6. It is in 
public interest that the vendors of articles of 
food should sell to the public unadulterated 
food-stulfs, & it is with that object that this Act 
was passed. Generally it is not the manufactur¬ 
er who directly comes into the market to sell 
his articles to the consumer, but there are many 
cniddie men who intervene. It would be easy in 
such cases for the shop keepers to evade res¬ 
ponsibility by pleading that tney did not know 
that tne article of food purchased by them for 
sale was adulterated. It is on that account that 
the section has provided that ignorance of the 
fact of adulteration will be no excuse, and the 
vendor will only be protected it, apart from 
other things, he had obtained a written war¬ 
ranty as regards quality from the person from 
whom he had purchased the articles for sale. 
An invoice is merely a description of the arti¬ 
cles sold and cannot be said to be a warranty 
given in accordance with the provisions of 'pro¬ 
viso (a) to S. 6. 

(7) Learned counsel has urged that Alsi oil 
is not edible, and as regards Lahi oil his argu¬ 
ment is that there is no evidence to show that 
it is edible. Learned counsel has, however, 
admitted that Lahi is a type of black mustard 
seed which is more pungent than the ordinary 
mustard seed and is used by people who prefer 
more pungent oil than ordinary mustard oil. 
We think we can take judicial notice of the fact 
that mustard oil is edible at least in this State. 
As regards Alsi oil learned counsel said that 
Alsi oil is the same thing as linseed oil. The 
question is whether linseed oil is an article of 
food under S. 4 of the Act. “Food” has been de¬ 
fined in S.' 2 as including 

“every article used for food or drink by mar. 

other than drugs or water and all material 

used or admixed in the composition or pre¬ 
paration of such article, and shall also inclu¬ 
de flavouring matters and condiments.” 

The definition, therefore, is very general and 
any article used for food or drink by man 
would come under this section. The matter 
came up before a learned single Judge of this 
Court in — ‘Kamla Kant v. State’, AIR 1951 
All 595 (A), and the learned Judge held that 
linseed oil was an article of food. We see no 
reason to differ from that conclusion. 

(8) In our view, therefore, the learned Magi¬ 
strate erred in relying on the proviso to S. 6 
and acquitting the accused, 

(9) As regards the fourth case (Criminal Ap¬ 
peal No. 420 of 1951) in which Puma Nand was 
acquitted, a sample of vegetable_ ghee, Swastika 
Trade Brand, was taken from him by the Sani¬ 
tary Inspector. The sample was sent to the Pub¬ 
lic Analyst who reported that the sample was 
adulterated and sesame oil in the sample was 
less than the required minimum of 5 per cent. 
As regards adulteration, no questions were 
asked to the accused, but he was asked whe¬ 
ther it was not a fact that the Swastika Trade 
Mark vegetable ghee, the sample of which was 
sent to the Public Analyst, contained less than 
5 per cent, of sesame oil. The accused admitted 
that the sample was taken from his sealed 
tin and pleaded that he was innocent. We take 
it that the Swastika Trade Mark is a registered 
trade mark under the Patents Designs Act. 
Learned counsel for the State has admitted 
that there is no rule or regulation made by the 
State Government under S. 14, Prevention of 


Adulteration Act, requiring that all vegetable 
ghee should contain at least 5 per cent ot 
sesame oil. Section 5A of the Act, therefore, 
does not apply to the case, and unless it can 
be shown that there is a rule or regulation 
under this Act which requires that the vege¬ 
table ghee should contain sesame oil in a cer¬ 
tain proportion, we fail to see how the accused 
can be convicted under S. 4 of the Act. We 
are not satisfied that the case against Puma 
Nand has been made out beyond all doubt. 

(10) The result, therefore, is that Govern¬ 
ment Appeals Nos. 143, 144 and 146 of 1951 
are allowed. The accused are convicted under 
S. 4j U. P. Prevention of Adulteration Act, and 
sentenced to pay a fine of Rs. 10/- each. Cri¬ 
minal Appeal No. 420 of 1951 is dismissed. 

A/V.S.B. Ordered accordingly.. 
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P. L. BHARGAVA AND BEG JJ. 

Mst. Ram Dulari, Judgment-debtor Applicant 
V. B. Udai Bhan Pratap Singh, Decree-holder^ 
Opposite Party. 

Appln. No. 149 of 1945, D/- 17-10-1951, to re¬ 
vise order of Sale officer, Fyzabad, D/-21-6-1945- 

Civil P. C. (1908), S. 151 and 0.-9—Execution 
dismissed for default. 

Where the Court in ignorance of the fact 
that notice of the date of hearing was not 
actually served on the decree-holder or his- 
agent dismisses the execution for default it 
has inherent jurisdiction to restore the ap¬ 
plication, even though fresh application is 
barred. (Para 8) 

Anno: C. P C., S. 151 N. 2 Pts. 27, 28; a 
9 Gen N. 1. 

K. N. Tondon, for Applicant; Hyder Husain^ 
for Opposite Party. 

CASE REFERRED: 

(A) (’45) AIR 1945 Oudh 210: 20 Luck 317 (Pr 
7) 

P. L. BHARGAVA J : 

We see no force in this revision which is 
■directed against an order restoring an applica¬ 
tion for execution, which was dismissed for 
default in prosecution in the following circum¬ 
stances : 

(2) It appears that the decree passed in Suit 
No. 28 of 1929 was put in execution. The 
decree-holder had obtained another decree in 
Suit No. 42 of 1933 and in order to realize the 
amount due thereunder he applied for rateable 
distribution out of the proceeds which were to 
be realised in execution of the earlier decree. 
The execution of the earlier decree had been 
transferred to the Collector, and a ‘robkar’ in 
connection with the second application was sent 
to the Collector requesting that the decree- 
holder, for satisfaction of the second decree, 
may be allowed rateable distribution. 

’(3) While execution proceedings were pending 
before the Sales Officer, an objection was filed 
on behalf of the judgment-debtor to the effect 
that the execution of the second decree had 
become time-barred. This objection along with 
execution case was adjourned from time to 
time. On 25-7-1944, the objection was heard 
and orders were reserved. The cases were next 
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set doUTi for hearing on 28-7-1944. On the last 
mentioned date the orders were not ready and 
the cases were postponed to 1-8-1944. On that 
date the objection was allowed and the second 
execution was held to be barred by time. In 
the main execution case 16-9-1944 was fixed 
and the decree-holder was directed to pay 
process fee etc. for the issue of a sale procla¬ 
mation. The decree-holder or his general agent 
was not present on that date and the Court 
directed that the decree-holder’s agent be 
informed of the date fixed and the steps to be 
taken. 

(4) When the case was taken up on 16-9-1944, 
neither the decree-holder nor the judgment- 
debtor was present and the Court, without 
looking into the record to see whether the 
decree-holder had been informed of the date 
fixed for hearing dismissed the application for 
execution for default in prosecution. 

(5) Later on, the decree-holder filed an ap¬ 
plication supported by an affidavit in which 
he alleged that he had no intimation of f:he 
date fixed in the execution case and for that 
reason he was absent on the date fixed. He 
prayed for the restoration of the main execu¬ 
tion case. The Court, ■ acting under S, 151, Civil 
P. C. restored the execution case. 

(6) The judgment-debtor has now come up 
to this Court in revision. It has been contend¬ 
ed on his behalf that the decree-holder was 
bound to appear on 1-8-1944, and to acquaint 
himself with the next date for hearing and 
that the Court was not bound to give notice of 
the date fixed for hearing. In our opinion the 
decree-holder or his agent was not bound to 
appear on 1-8-1944, which was fixed only for 
pronouncing orders in the objection case, and 
that position was realised by the Court when 
it directed that a notice of the next date 
fixed for hearing be given to the decree-holder. 
The Court should have satisfied itself whether 
in pursuance of the direction issued on 1-8- 
1944, the notice for the next date of hearing 
had been served upon the decree-holder or his 
agent. 

(7) It has been next contended on behalf of 
the applicant that the Court had no jurisdic¬ 
tion to set aside the dismissal acting under S. 
151, Civil P. C. In support of his argument the 
learned counsel has invited our attention to a 
number of rulings of other Courts but wc find 
that the late Chief Court of Avadh in — 
‘Bajrang Bahadur v. Suraj Narain’, AIR 1945 
Oudh 210 (A) had laid down that although O. 9 
Civil P. C. does not govern execution proceed¬ 
ings, the Court has jurisdiction to restore an 
execution application dismissed for default 
under the inherent powers even though a fresh 
application has become time-barred and we 
hold the same view. 

(8) As far as the facts of the present case 
are concerned, as pointed out above the order 
of dismissal was passed by the Court in igno¬ 
rance of the fact that the notice which was 
ordered to be served upon the decree-holder 
was not actually served upon him or his agent 
and he had no notice of the date fixed for 
hearing. The order of dismissal having been 
passed in such circumstances, the Court in our 
opinion, had the jurisdiction to make the order 
under S. 151, Civil P. C., and there is no rea¬ 
son whatsoever to interfere with that order in 
revision. 


(9) The application is accordingly dismissed 
with costs. 

C/K.S. Application dismissed. 
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RAGHUBAR DAYAL AND ASTHANA JJ. 
Jagdeo, Appellant v. State. 

Appeal No. 1174 of 1949 connected with Revn. 
No. 1517 of 1951, D/- 27-7-1953, from order of 
Sessions J., Banda, D/- 16-11-1949. 

(a) Penal Code (1860), S, 460 — Person ac¬ 
tually committing offence of causing grievous 
hurt cannot be convicted under S. 4G0. 

Section 460 makes those, who join the 
person who voluntarily causes or attempts 
lo cause death or grievous hurt while com¬ 
mitting lurking house trespass or house¬ 
breaking at night, liable to enhanced 
punishment for their own conduct of sim¬ 
ply committing such lurking house-trespass 
by night or house-breaking by night The 
person who actually acts in that manner 
will not be liable for that conduct of his 
under S. 460, I. P. C. but wiU be liable 
under other sections making that conduct 
an offence. (Para 4) 

(Accused while committing lurking 
house-trespass by night along with others 
causing death Retrial under S. 302 order¬ 
ed. AIR 1952 All 369 (FB), Relied on.) 

. ^ (Paras 9, 10) 

Anno: Penal Code, S. 460 N. 1 , 2. 

(b) Penal Code (1860), S. 460 — Scope. 

Section will not apply to the case of a 
single individual who alone commits lurk- 
ing hous6*tr6Spass and during such com- 
mission causes or attempts to cause death 
or grievous hurt to any person. 

Anno: Penal Code, S. 460 N. 1. 

Jagdish Narain Agarwala and Radha 
Krishna, for Appellant; Sri Ram, Deputy Govt 
Advocate, for Respondent. 
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^A) 

(B) 

(C) 

(D) 

(E) 

(F) 


(FB) 


(’65) 2 WR Cr 52 
(’36) AIR 1936 Lah 911: 38 Cri LJ 30 
(47) AIR 1947 Lah 188; 48 Cri LJ 269 
(’86) 1886 All WN 253; 8 All 649 
(’U) 12 Cri LJ 395; 8 All LJ 574 
(52) AIR 1952 All 369; 1952 Cri LJ 751 


RAGHUBAR DAYAL J ; 

c sppeals against his conviction under 

b. 460, I. P. C. A notice was issued to him to 

show cause why the sentence passed against 
him be not enhanced. 

(2) Srimati Laiji was found murdered inside 
her house at 11 a. m. on 27-4-1949. Her orna¬ 
ments had been removed. On investigation, 
Jagdeo appellant was sent up for trial of the 
f S. 460, I. P. C. He was convicted 

of this offence and sentenced to five years’ 
rigorous imprisonment. 


(3) The evidence in the case against the 
appellant was of two kinds: one kind of 
evidence consisted of his alleged extra-judicial 
confession to Baij Nath, and the other t-'^pe of 
evidence was about the alleged recovery of 
certain ornaments of the deceased at* his 
instance. In view of the opinion w^ have 
formed during the hearing of the arguments ci! 
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the learned counsel for the appellant, that the 
case should be retried, we did not hear him 
fully on the merits and have consequently 
formed no opinion about the merits of the case. 

(4) We are of opinion that the offence made 
out against the accused, if what is alleged 
against him be correct and satisfactorily esta¬ 
blished, would be an offence under S. 302, 
I. P. C. and not under S. 460, I. P. C, 

Section 4G0, I. P. C., is in these words: 

“If, at the time of the committing of lurking 
house-trespass by night or house-breaking by 
night, any person guilty of such offence shall 
voluntarily cause or attempt to cause death 
or grievous hurt to any person, every person 
jointly concerned in committing such lurking 
house-trespass by night or house-breaking by 
night, shall be punished with transportation 
for life, or with imprisonment of either 
description for a term which may extend to 
ten years, and shall also be liable to fine.” 

It is clear from the provisions of the section 
that it makes those, who join the person who 
voluntarily causes or attempts to cause death 
or grievous hurt while committing lurking 
house trespass or house-breaking at night, 
liable to enhanced punishment for their own 
conduct of simply committing such lurking 
house-trespass by night or house-breaking by 
night. The person who actually acts in that 
manner will not be liable for that conduct of 
his under S. 460, I. P. C. but will be liable 
under other sections making that conduct an 
oiTence. His actions are mentioned in the first- 
part of the section as the circumstances in 
which the persons mentioned in the latter part 
will be punishable with enhanced punishment 
and the expression “every person jointly con¬ 
cerned in committing such lurking house-tres¬ 
pass by night or house-breaking by night” must 
mean every other person who was jointl.^ 
concerned with him in committing the lurking 
house-trespass or house-breaking by night. 

A comparison of the provisions of sections 
459 and 460, I. P. C. tends to support this 
interpretation. Section 459, I. P. C.. which pro¬ 
vides the same punishment as S. 460. I. P. C. 
does, covers the case of a person who while 
committing lurking house-trespass or house¬ 
breaking causes grievous hurt or attempts to 
cause death or grievous hurt to any person. 
It was, therefore, not necessary to provide for 
punishment of such a person under S. 460 as 
well. Section 459, I. P. C, did not cover the 
case of a person who while committing lurking 
house-trespass or house-breaking caused the 
death of any person. It was not necessary as 
the case of such a person will come under either 
S. 304 or 302, I. P. C. according to the circum¬ 
stances of the case. 

(5) Reference may be made to the observa¬ 
tions of Gaur in his Penal Law of India, Vol. 
IT. In paragraph 5547 following S. 460 he notes: 

“This section defines the constructive liability 
of the actual offender’s associates in a case 
which is. otherwise, little distinguishable 
from the last section.” 

He again notes in paragraph 5555: 

“But though this phrase (all persons jointly 
concerned) is wide, it is not wide enough to 
include the actual offender, assuming that he 
is known. In one case this appears to have 
been taken for granted — ‘Queen v. Lukhun 


Doss’, 2 WR Cr 52 (A), but it is by no means 
the necessary deduction from the section, 
which is enacted solely with the object of 
defining the constructive liability of persons 
other than the actual offenaer, whose liabi¬ 
lity is left to be defined by the general law. 
For instance a person who voluntarily causes 
death may be guilty of murder, and in that 
case the penalty prescribed here would be 
wholly inadequate to his case.” 

We have been referred to S, 149, Penal Code, 
in support of the contention that a person who 
actually does lurking house-trespass, and dur¬ 
ing such commission actually causes the death 
of any person could be convicted under S. 460, 
1. P. C. There are two points for distinction: 
One is that the provision of S. 149 makes every 
person who is a member of an unlawful 
assembly at the time of the commission of any 
particular offence guilty of that offence when 
that particular offence is committed by any 
member of that unlawful assembly in certain 
circumstances. It does not say that every person 
jointly concerned with that member who 
actually committed that offence would be liable 
for that offence. The second point for distinc¬ 
tion is that that particular' offence is committed 
by any member of that assembly either in 
prosecution of the common object of that 
assembly or is such as the members of that 
assembly knew to be likely to be committed in 
prosecution of that object, and consequently 
the offence of which each member of the 
unlawful assembly is made liable is one and 
the same, while in case of an offender who 
commits lurking house-trespass and actually 
causes death the offence made out against him 
can also be different from the offence which 
can be made out against the other persons 
who are jointly concerned in committing lurk¬ 
ing house-trespass. There is, therefore, a good 
reason why the ca.se of the actual offender 
should not fall under S. 460 but should fall 
under the particular section fully applicable 
to his individual conduct. 

(6) On the facts of this particular case, the 
provisions of S. 460 are not applicable for 
another reason. It is not disputed that S. 460, 

L P. C. will not apply to the case of a single 
individual who alone commits lurking hous^ 
trespass and during such commission causes or 
attempts to cause death or grievous hurt to any 
person, and there is very little evidence led 
about others joining the accused in the com¬ 
mission of this offence. 

(7) There may arise a case in which several 
persons commit lurking house-trespass and 
someone among them causes or attempts to 
cause death or grievous hurt. In such a case 
it cannot be said that any particular person 
committed those acts and it might be possible, 
as held in — ‘Mohammada v. Emperor’, AIR 
1936 Lah 911 (B), that all of them be liable 
to conviction under S. 460, I. P. C. 

(8) Of the cases referred to, the actual 
person, who while committing lurking house- 
trespass also caused or attempted to cause 
death or grievous hurt, was convicted in — *2 
WR Cr 52 (A)’ and in — ‘Faiz Bakhsh v. 
Emperor*. AIR 1947 Lah 188 (C), without any 
discussion as to v/hether his case really came 
within that section or not. In the case reported 
in — ‘Queen Empress v. Ismail Khan’, 8 All 
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649 (D) an observation has been made without 
any discussion to the elfect: 

“Sections 459 and 460 provide for a com¬ 
pound offence, the governing incident of 
which is that either ‘a lurking house-trespass’ 
or ‘house-breaking’ must have been com¬ 
pleted, in order to make a person who accom¬ 
panies that offence either by causing grievous 
hurt or attempt to cause death or grievous 
hurt responsible under those sections.” 

It was actually decided in that case that the 
' accused had not committed lurking house-tres¬ 
pass or house breaking and, therefore, their 
conviction under Ss. 459 and 460, I. P. C. could 
not be maintained. 

(9) The case reported in — ‘Chatur v. Empe¬ 
ror', 8 All LJ 574 (E) is very apposite to the 
present case. One person had entered a house, 
attempted to rob a girl of a ‘hansli’ and stabbed 
her father to death when he seized the thief. 
He was convicted by the sessions court of an 
offence und«r S. 460, I. P. C., and was sentenced 
to transportation for life. On appeal his con¬ 
viction was altered to S. 302, L P. C., and in 
the exercise of revisional jurisdiction the sen¬ 
tence of transportation for life was enhanced 
to a sentence of death. Richards, J., who 
delivered the judgment, observed while inter¬ 
preting S. 460, I. P. C.: 

“In our opinion this section was intended to 
provide for the punisliment of persons who 
are jointly concerned in the committing cf 
the house-trespass or house-breaking alto¬ 
gether irrespective whether they were the 
persons who caused or attempted to cause 
death or grievous hurt.” 

This may be interpreted to mean that S. 460 
provided for the punishment of the person who 
actually caused or attempted to cause death or 
grievous hurt while committing lurking house- 
trespass or house-breaking. 

But the observation just following the afore¬ 
said quoted remarks makes it clear that the 
section would apply to the associates of such 
actual offender, it being 
“In the present case if Chatur had other 
comrades committing the house-trespass with 
him, they could be punished under S. 460. ’ 

We cannot now alter the conviction of the 
appellant to S. 302, I. P. C., and enhance 
sentence in the exercise of revisional jurisdic¬ 
tion, in case we come to the conclusion on 
hearing full arguments that the appellant did 
murder her in view of the Full Bench decision 
in — ‘Taj Khan v, Rex’, AIR 1952 All 369 
(FB) (F). 

(10) In view of the above, we are of opinion 
that the case as put in court does not fall 

' under S. 460. I. P. C. and that the appellant 
• ^should, therefore, be tried for an offence under 
S. 302, I. P. C. We, therefore, allow the appeal, 
set aside the conviction of the appellant under 
S. 460. 1. P. C. and send back the case to ihe 
court below for the retrial of the appellant for 
the offences under S. 302, I. P. C. and under 
S. 457, I. P. C. after framing proper charges. 
Intimation be sent to the jail authorities that 
hence-forth the appellant will be treated as an 
undertrial prisoner till further orders. 

(11) We discharge the notice issued for the 
enhancement of the sentence. 

.( B/R.G.D. Retrial ordered. 

- 

!! 
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SAPRU AND MUKERJI JJ. 

Deputy Commissioner Kheri, Decree-holder- 
Appeilant v. Kamta Prasad and others, Judg- 
ment-debtors-Respondents. 

First Exn. Decree Appeals Nos. 31 to 35 of 
1946, D/- 2-2-1953, against order of Civil Judge, 
Kheri, D/- 8-2-1946. 

(a) Debt Laws — U. P. Encumbered Estates 
Act (25 of 1934), Preamble — Object of Act. 

The Encumbered Estates Act was passed 
by the Legislature to give relief to a cer¬ 
tain class of debtors. It was also the in¬ 
tention of that Act to place the entire in¬ 
debtedness and the entire property of 
debtor available in the hands of the Special 
Judge and the Collector for purposes of 
liquidation. (Para 11) 

(b) Debt Laws — U. P. Encumbered Estates 

Act (25 of 1934), S. 7(1) (b) — Held on facts 
that period during which Encumbered Estates 
Act proceedings were pending should be exclud¬ 
ed in computing period of limitation for exe¬ 
cution application: AIR 1938 All 8, Distinguish¬ 
ed. (Paras 10 and 14) 

B. N. Roy and B. K. Dhoan, for Appellant; 
M. L. Tilhari, for Respondents. 

CASES REFERRED TO : 

(A) (’43) AIR 1943 All 291: ILR (1943) All 
569 (Pr 9) 

(B) (’48) AIR 1948 All 317: ILR (1948) All 
183 (Pr 11) 

(C) (’38) AIR 1938 All 8: ILR (1938) All 71 
(Pr 12) 

(D) (’38) AIR 1938 All 86: ILR (1938) All 153 
(Pr 12) 

MUKERJI J.: 

These are five connected execution first ap¬ 
peals. All the five appeals have been preferred 
by the decree-holders and the judgment-debtors 
are the respondents in all the five appeals. The 
point for determination in these appeals is the 
same. Consequently we propose to decide all 
the appeals by this common judgment. 

(2) The facts giving rise to these appeals 
briefly put are these : On 22-12-1932, a decree 
was passed on a compromise in favour of the 
appellants. Ahmadi Begam and Muzaffar Husain 
against six judgment-debtors namely, 1. Rup 
Kuer, 2. Kamta Prasad, 3. Ambika Prasad, 4. 
Sunder Lai, 5. Kashi Prasad and 6. Beni Madho. 
The compromise decree was in respect of a 
debt due under mortgage deed dated 16-9-1919. 
The main terms of the com.promise decree 
wore^ (1) that the entire money would be pay¬ 
able in twelve equal instalments—the instalments 
were to be paid annually, the first being pay¬ 
able in December 1933. The second term of the 
compromise was that in default of two conse¬ 
cutive instalments the decree-holders would 
be entitled to get the proprietary possess’on 
over the property in execution of the decree. 
The fir^st instalment apparently was paid in 
time but there was a default in respect of the 
second instalment. Consequently the decree- 
holders put their decree into execution in order 
to obtain possession over the property. 

(3) While this second execution application 
was pending, a kind of second compromise 
was entered into and this was done on 2.5-7- 
1935. This compromise was in the nature of an 
extension of time granted to the judgment- 
debtors to make the payment which they had 
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failed to make under the terms of the first 
compromise. By this compromise time for the 
p^ment of the second instalment in respect of 
which there had been a delay was extended 
up to 21-12-1935, and it was also provided for, 
that in the event of this instalment not being 
paid within that time, the decree-holders were 
to be entitled to get proprietary possession. 

(4) On 21-12-1935, it appears that Mst. Rup 
Kuer, one of the judgment-debtors, applied 
under S. 4, Encumbered Estates Act. In the 
schedule of the properties she showed the pro¬ 
perty in respect of which execution had been 
sought as her property. On 9-1-1936, the Col¬ 
lector made an order under S. 6, Encumbered 
Estates Act on the application of Mst. Rup 
Kuer and the application was thereafter for¬ 
warded to the Special Judge for disposal. On 
5-2-1937, the decree-holder, Ahmadi Begam, 
who had put the decree into execution on her 
behalf and also on behalf of her co-decree- 
bolder, preferred objections and she claimed 
that the property which was the subject-mat¬ 
ter of the compromise decree could not be 
treated as the property of the judgment-debtor 
applicant. On 1-8-1938. these objections of 
Ahmadi Begam were dismissed by 'the Special 
Judge. The Special Judge held that the decree- 
holder could not claim the property in dispute 
as his property under the compromise decree. 

An appeal was preferred against this decision 
The anneal was allowed ‘ex parte’. The point 
that was agitated before the appellate Court 
was that the objections in respect of the pro¬ 
perty were time-barred. The learned District 
.Judge who heard the appeal expressed the opi¬ 
nion that the appeal succeeded since limitation 
commenced to run from 22-12-1934 the date 
when there was a default in respect of two 
consecutive instalments. Whether this decision 
of the learned Judge is right or wrong is not 
for our consideration nor do we think that this 
decision in any manner affects the question 
which has arisen for determination before us. 
An application for rehearing of the appeal was 
made on 18-1-1940, but the learned District 
Judge dismissed that application on the 18-10- 
1940. An appeal was preferred on 19-12-1940, 
against that order and that too was dismissed 
on 1-3-1945. 

(5) On 11-1-1943 the Collector made an award 
under the Encumbered Estates Act. On 11-5- 
1945, Ahmadi Begam made a fresh application 
for execution — Execution Case No. 35 of 1945 
and another application was made on 14-8-1945 
Execution Case No. 56 of 1945. This second 
application was necessitated because in the ori¬ 
ginal application the names of all the judgment- 
debtors had not been included. Objections 
were preferred to this execution application on 
the ground that this execution application was 
barred by time, having been made more than 
3 years after the last step-in-aid of execution. 
The execution Court took the view that the 
application was barred by time and that the 
decree-holders were not entitled to exclude any 
period under S. 15, Limitation Act. It further 
held that S. 7(b). Encumbered Estates Act did 
not apply to the case and consequently the 
time taken by the proceedings in the Court of 
the Collector and the Special Judge could not 
be excluded. 

(6) The only question which was argued by 
the learned counsel for the parties, at length, 
in these appeals was whether by virtue of S. 
7, Encumbered Estates Act the decree-holders 


A. I. R. 

could claim an exclusion of the time taken by 
the Encumbered Estates Act proceedings having 
in view the provisions of S. 44(3), Encumber¬ 
ed Estates Act. 

(7) Section 44(3) is in these words: 
“Notvyithstanding anything contained in the 

Limitation Act or in any other law for the 
time being in force, in computing the pe¬ 
riod of limitation prescribed for any applica¬ 
tion for execution of any decree stayed under 
sub-ss. (2) and (3) of S. 7 the period from 
the date of decree referred to in those sub¬ 
sections up to the date of the declaration 
under sub-s. (1) of this section or the order 
of the Special Judge referred to in sub-s (2) 
shall be excluded.” 

(8) It was argued on behalf of the appellants 
that the period from 9-1-1936, the date when 
the Collector passed an order under S. 6, to 
11-1-1943, when the Encumbered Estates Act 
proceedings terminated, should be excluded 
under S. 15, Limitation Act read with S. 7(b), 
Encumbered Estates Act. It was argued on 
behalf of the respondents that S. 7 had no ap¬ 
plication to the present case. The executing 
Court was also of the same opinion. It, there¬ 
fore, becomes necessary for us to see whether 
S. 7 applies to the facts and circumstances of 
this case or not. 

(9) The material portion of S. 7 runs as fol¬ 
lows : 

7(1) “When the Collector has passed an order 

under S. 6, the following consequences shall 
ensue : 

(a) “All proceedings pending at the date 
of the ^ said order in any civil or revenue 
Court in the United Provinces in respect of 
any public or private debt to which the land¬ 
lord is subject, or with which his immovable 

property is encumbered . shall be stayed, 

all attachments and other execution process 
issued by any such Court and then in force 
in respect of any such debt shall become 
null and void, and no fresh process in execu¬ 
tion shall, except as hereinafter provided, be 
issued.” 

(b) “No fresh suit or other proceedings 

other than an appeal, review or revision 
against a decree or order, or a process for 
ejectment for arrears of rent shall, except as 
hereinafter provided, be instituted in any 
civil or revenue Court in the United Pro¬ 
vinces in respect of any debts incurred be¬ 
fore the passing of the said order .” 

The learned Judge was of the view that S. 7 
(l)(a) did not apply to the case because that 
section prohibited institution of suits or pro¬ 
ceedings in respect of “debts” and that the exe¬ 
cution application in his view was not a pro¬ 
ceeding in respect of a “debt”. In support of 
the applicant the decision in — ‘Hulas Singh v. 
Data Ram’, AIR 1943 All 291 (A) .was also 

cited before the learned Judge but in his view 
that decision did not apply to the facts and 
circumstances of the case before him. In this 
case Iqbal Ahmad C. J. and Dar J. held that 
S. 15. Limitation Act applied to cases in which 
institution of a suit had been directly or in¬ 
directly stayed by an order of a Court, Fur¬ 
ther they held that S. 15, Limitation Act would 
be applicable to cases where a creditor was de¬ 
barred from instituting suits against his debtor 
because an order under S. 6, Encumbered 
Estates Act had been made on an application 
filed by that debtor under S. 4 of the Act. 
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(10) In our judgment the question which 
really arises for determination in this case is 
whether S. 7, Encumbered Estates Act was ap¬ 
plicable to this case or not. The property in res¬ 
pect of which execution had been sought was 
a property which undoubtedly was encumbered 
in respect of a debt incurred before the pass¬ 
ing of an order, under S. 6. Rup Kuer who was 
one of the co-judgment-debtors had applied un¬ 
der the Encumbered Estates Act, as we have 
noticed earlier. An order under S. 6 had been 
made on 9-1-1936. Therefore, in our judgment 
after 9-1-1936 no fresh process in execution 
could be taken against her immovable property. 
Under the compromise decree of 22-12-1932 
and also under the compromise of 25-7-1935 
the debt due from Rup Kuer and her co- 
judgment-debtors which was secured by mort¬ 
gage could only be recovered from the property 
against which execution had been sought by 
delivery of possession by the decree-holders. 

Therefore, in our judgment, it could not be 
argued that the immovable property of the 
landlord was not encumbered in respect of a 
debt and that execution was not being sought 
in respect of such a debt. It was further argu¬ 
ed by learned Counsel for the respondents that 
on the terms of the compromise it must be 
held that when the decree-holders get the right 
to possess the property, on account of the de¬ 
fault clause, the debt was wiped off. In our 
view this contention was not sound for the 
simple reason that so long as the decree-holders 
did not get the property which had been ear¬ 
marked for the satisfaction of the debt the debt 
remained. 


(11) The Encumbered Estates Act was pass¬ 
ed by the Legislature to give relief to a cer- 
jtain class of debtors. It was also the intention 
of that Act to place the entire indebtedness and 
the entire property of debtor available in the 
hands of the Special Judge and the Collector 
for purposes of liquidation. Other Courts were 
debarred from dealing either with the question 
of the indebtedness or the question of the 
liquidation of the debts of such a debtor. A 
Bench of this Court in — ‘Mt. Chandeshwari 
Kuar V. Vireshwar Banerji’, AIR 1948 All 317 
(B) held that if the fate of a suit or proceed¬ 
ing in respect of which the stay is sought is 
linked with and determined or affected by the 
proceedings before the Special Judge, it is in¬ 
cumbent on the Court to stay them. 


The suit out of which the aforementioned re¬ 
vision arose for decision before the High Court 
■was instituted by the sons of one Panchanan 
Banerji on 5-10-1938, for possession of certain 
properties and for the recovery of a certain 
amount as damages. The cause of action of the 
suit was the alleged act of dispossession caused 
by Chandeshwari Kuar who had usufructuarily 
mortgaged the properties to Panchanan Banerji. 
Before the suit by Panchanan Banerji’s heirs 
an application under S. 4, Encumbered Estates 
Act had been presented by Mst, Chandeshwari 
Kuar. Chandeshwari Kuar, therefore, made an 
application before the learned Civil Judge for 
stay of the suit under S. 7(1) (b), U. P. 
Encumbered Estates Act but the learned Judge 
was of the opinion that the section did not ap¬ 
ply to the circumstances of the case before him 
and he, therefore, refused to stay the suit. 

It was contended on behalf of the applicants 
before the High Court that the suit which was 
instituted by the sons of Panchanan Banerji 
was in respect of a debt which ‘inter alia^ was 


the subject-matter of the application presented 
under S. 4, Encumbered Estates Act. The 
Bench held that S. 7(1) (b) was general in its 
terms and that having in view the fact that 
the U. P. Encumbered Estates Act was a re¬ 
medial statute providing for the relief of a par¬ 
ticular class it should be construed so far as 
they reasonably admit so as to secure that the 
relief contemplated by the statute shall not be 
denied to the class intended to be relieved. 
They, therefore, were of the opinion that the 
suit filed by the sons of Panchanan Banerji 
should have been stayed under the provisions 
of S. 7(l)(b). 

(12) Reliance was placed by learned counsel 
for the respondents on a decision in — 'Mt. 
Champa Devi v. Mt. Asa Devi’. AIR 1938 All 8 
(C). In that case Iqbal Ahmad and Allsop JJ. 
held that S. 7(1) (b) is confined in its opera¬ 
tion to suits in respect of any debts incurred 
before the passing of the order by the Collector 
under S. 6 of the Act and has no application to 
suits for possession of immovable property. 
The 3 '’ further held that a claim for mesne pro¬ 
fits was not a claim in respect of a debt within 
the meaning of S. 7(1) (b). We are in respect¬ 
ful agreement with the view expre.ssed in that 
case. In that case the learned Judges found 
that Asa Devi claimed possession of immovable 
properties and that her claim to such posses¬ 
sion was in no way connected with any debt as 
defined within the meaning of the Encumbered 
Estates Act and consequently they were of the 
opinion that such a suit could not be stayed 
under the provisions of S. 7(1) (b) of that Act. 

In our judgment, therefore, this case has no 
application to the facts of the case before us. 
Reliance was also placed on a decision in — 
‘Mukand Sarup v. Krishna Chandra’, AIR 1938 
All 86 (D). This case arose out of a suit filed 
for possession and for mesne profits as also in 
respect of the recovery of a debt. So far as 
the reliefs in respect to the suit for possession 
and mesne profits were concerned the Bench 
held that a stay could not be granted. In res¬ 
pect to those reliefs which were in respect to 
the claim for the debt the Bench held that re¬ 
lief could be granted under S. 7 qua that re¬ 
lief and the suit in respect to that relief was 
stayed. This case, if anything, supports the 
view that we have taken. 

(13) Learned Counsel for the respondents 
drew our attention to several other cases, but 
we do not consider it necessary to notice them 
for in our opinion those cases were of no as¬ 
sistance in determining the question before us. 

(14) In our opinion, therefore, the decree- 
holder could not by virtue of S. 7, Encumbered 
Estates Act make an application for execution 
during the period that the Encumbered Estates 
Act proceedings were pending, that is, between 
the period commencing from 9-1-1936, to 11-1- 
1043, and that this period had to be excluded 
in computing the period of limitation. That be¬ 
ing the position the execution application which 
was made by the decree-holder on 11-5-1945, was 
Dot beyond time. 

(15) We therefore allow these appeals, set 
aside the order of the execution Court and send 
back the cases for the determination of the 
other objections which there may still remain 
for decision. We direct that the appellants shall 
have their costs of the appeal from the res¬ 
pondents in each case. 

B/V.R.B. 


Appeals allowed. 
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Baldeo, Applicant v. Deo Narain and others, 
Opposite Party. 

Criminal Revn. No. 1301 of 1951, D/- 17-11- 
19523 against order of Bench Magistrates, 
Gangapar, Allahabad, D/- 30-5-1951. 

(a) Criminal P. C. (1898), S. 367 — ^Reasons 
for the decision’, importance of. 

The third requirement laid down in S. 
367 viz., the reasons for the decision, is an 
important ingredient of a judgment. Com¬ 
pliance with law in this regard should not 
be merely formal but substantial and real. 
Where the statement of reasons turns out 
to be a mere hollow pretension of a base¬ 
less claim of application of mind by the 
Court, the judgment is robbed of one of 
its most essential ingredients and forfeits 
its claim to be termed a judgment in the 
eye of law. (Para 14) 

Where the reasons given by the trial 
Court are such as cannot be supported by 
the evidence on record, they are not rea¬ 
sons for the decision, but reasons against 
the decision. To constitute a legal apprecia¬ 
tion of evidence, the judgment should be 
such as to indicate that the Court has ap¬ 
plied its mind to it. (Para 14) 

The mere ‘ipse dixit’ of the Court to the 
eflect that a case is full of improbabilities 
or contradictions is not enough unless it is 
backed by reasons. The improbability of a 
case or its contradictory nature is merely 
a conclusion from certain specific set of 
facts and unless these facts are disclosed 
the reasons for judgment must be consi¬ 
dered to be wanting. (Para 11) 

Anno: Cr. P. C., S. 367 N. 7. 

(b) Criminal P. C. (1898), Ss. 367 and 439 — 
Revision against acquittal. ' 

A High Court is no doubt reluctant to 
interfere with an order of acquittal but 
where the judgment of acquittal by the 
trial Court is full of errors which indi¬ 
cate that the Court had deliberately shut 
its eyes to patent facts on record and pro¬ 
vides an instance of flagrant breach of 
fundamental principles regarding judgment, 
the judgment is vitiated and cannot be sus¬ 
tained. (The High Court set aside the ac¬ 
quittal and ordered a retrial). 

(Psxfis 15 16) 

Anno: Cr. P, C., S. 367 N. 18; S. 439 N. 12. 

Hasin Ahmad, for Applicant; R. B. Misra, for 
Opposite Party No. 1. 

CASE REFERRED TO ; 

(A) (’51) AIR 1951 SC 316: 1951 All LJ 603: 
52 Cri LJ 1248 (SC) (Pr 14) 

ORDER: This is a revision against acquittal. It 
has been filed on behalf of one Baldeo who 
the complainant in the case out of which these pro¬ 
ceedings have arisen. The prosecution case, as 
stated by Baldeo, was as follows: On 15-9-1949, at 
about 8 or 9 o’clock in the morning his brothers, 
Chini Prasad. Maldhi, Bansi and Ranch Ratan, were 
repairing the boundary wall of their grove when 
six persons, named Deo Narain Singh, Lai Bahadur 
Singh, Lai Saheb, Jagannath, Indrapal Singh and 
Amamath Singh came to the spot armed with 
lathis. They tried to stop his brothers from re¬ 
pairing the said boundary wall. His brothers in¬ 
sisted on doing it. Then Deo Narain Singh abus¬ 
ed them and shouted out to ais companions to beat 


them. Thereupon all the accused persons started 
beating Maldhi and others. Maldhi’s arm was 
fractured. Panch Ratan received latlii injuries. 
Bansi and Chini Prasad also got injuries. On 
hearing the alarm Jokhan came on the scene. He 
was also beaten by the accused and received m- 
juries including one on his head. Nirpat, Danger 
and other persons came to the scene and saw the 
incident. He went to the thana to make the re¬ 
port. He foimd the accused present there and 
talking to the ‘daroga ji’. Panch Ratan asked the 
‘daroga’ to take down the report. ‘Daroga Ji’ re¬ 
fused to do it. In the evening when the com¬ 
plainant’s party was about to return from the 
thana then a report was taken down by the ‘da¬ 
roga’. 


(2) The injured persons were examined by the 
doctor on the next day by the Medical Officer, 
Handia Dispensary. (After a description of the 
various injuries on the bodies of Maldhi, Jokhan 
and Panch Ratan the judgment proceeded.) AU 
the above injuries were caused by some blunt 
weapon. 


(3) Baldeo appeared in Court and stated the pro¬ 
secution case mentioned above. In support 
of the said case four other witnesses, named 
Maldhi, Nirpat, Jokhan and Sat Narain were exa¬ 
mined. These witnesses corroborated the story 
narrated by Baldeo. The prosecution also exa¬ 
mined the Medical Officer who proved the injury 
report prepared by him. This injury is Ex. P. 1 in 
the case. On the above facts all the afore-men¬ 
tioned six accused were charged under Ss. 147 and 
325, Penal Code. 


(4) The accused pleaded not guilty and alle^ 
that their prosecution was the result of enmity 
with the complainant. 


(5) The case was tried by a Court of Bench 
Magistrates, Allahabad. The trial Court pronounced 
its judgment on 30-5-1951, giving the benefit of 
doubt to the accused and acquitting them of all 
the charges. The complainant went up in revi¬ 
sion against the said order of acquittal. His re¬ 
vision having been dismissed by the District Magis¬ 
trate this revision application was filed by him 
in the High Court. 


(6) Having heard the learned counsel for the par¬ 
ties, I have come to the conclusion that this revi¬ 
sion must be allowed. The most important ground 
given for acquitting the accused by the trial Court 
is that the prosecution has failed to prove the first 
information report and has, in fact, made no effort 
to get it proved. On this point the observation of 
the trial Court is as follows: 

"The absence of the F. I. R. therefore from th^ - 
original records of the police and the failure 
of the prosecution to make genuine efforts for 
its whereabouts is really material factor in the 
case which cannot be easily overlooked. Thie 
thing has given a fatal blow to the prosecution 
case and we are not willing to minimise its im¬ 
portance especially when the other aspects of the 
case also do not materially help the prosecution.” 

(7) A reference to the file, however, discloses 
that there is absolutely no foundation whatsoever 
for the above remarks. The carbon copy of the 
first information report was produced on behalf 
of the prosecution by Maldhi who stated that the 
first information report was made at the police 
station. His statement was not challenged in cross- 
examination. It was further stated by the com¬ 
plainant that the police were trying to create 
difficulties in his way. This first information re¬ 
port was made at the police station Sarai M^rez. 

It would appear that at first the prosecution by 
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mistake summoned the head moharrir of police 
station, Handia instead of head moharrir, Sarai 
Mamiez. When, however, the head moharrir ap¬ 
peared in the witness-box, the mistake was realised 
by the prosecution. Accordingly, on 28-12-1950, an 
application was given on behali of the prosecution 
for summoning the head moharrir of Sarai Mamrez 
which was the police station where the first infor¬ 
mation report of the case was actually lodged. 
This witness was summoned with the original re¬ 
cords for proving the first information report. The 
/ note at the back of the application shows that 
J the summons were ordered to be issued as prayed. 
On 2-2-1951 another application was made for sum¬ 
moning the head moharrir of poliee station Sarai 
Mamrez with the Roznamcha and Register of cog¬ 
nizable and non-cognizable offences for 8-2-1951 
the next date for the hearing of the case. The 
note at the back of this application also indicates 
that summons were ordered to be issued as pray¬ 
ed in the application. 

On 8-2-1951 this witness appeared in Court in 
response to the summons issued by the Court and 
the prosecution filed an application in which it was 
stated that the head moharrir of Sarai Mamrez 
had already been summoned by the Court for the 
purpose Of proving the first information report, 
that he was present in the Court room in person 
and that the witness might be examined by the 
Court. This application wes opposed on behalf 
of the accused. The Court did not reject this 
‘ application but merely passed on it an order “File’, 

■ It is, therefore, obvious that in spite of the fact 

> that the head moharrir was present in Court, his 
evidence was not taken by the Court for reasons 

I not disclosed by it in its order. Not satisfied with 
^ this state of affairs the complainant again put 

in a third application on lG-2-1951 stating that he 
did not want to close his case until the head mchar- 
J rir of Sarai Mamrez was examined and that the 

« evidence of the said witness was essential for the 

J pu^se of proving the fii’st information report. On 

II this appUcation also the Court merely passed .in 

1' order "Pile”. The above facts clearly indicate that 
^ the complainant was making repeated efforts to 
3* prove the first information report and yet the 

s Court did not allow it to be done even though 

the Court had issued summons to the v/itness and 
the said witness was actually present in Court with 
^ relevant papers to prove it. It is difficult to under- 
. stand how in the face of the above facts it was 

^ open to the trial Court to make a remark to the 

. effect that the complainant did not make any 

j effort to prove the first information report and 

^ that this conduct on the part of the complainant 
was fatal to the prosecution case. 

jje (8) Apart from the above fact, the judgment of 
jjg the trial Court seems to be full of errors which 
indicate that when writing the judgment either the 
jjg trial Court had forgotten the evidence on the recora 

^ or had deliberately shut its eye.s to patent facts, 

.(jp judgment of the trial Court states that; 

“The complainant has examined besides himself 
three witnesses namely Maldhi, Nirpat and Dan- 
' gar to prove the actual story of marpit exclud- 
^ ing of course that formal witness like the Doctor 
and the Head Constable.” 

A reference to the file shows that this statement 
is also incorrect as it omits to mention the names 
jjU of two eye-witnesses, namely Jokhan and; Sat 
Narain, who were also examined as eye-witnesses 
ilic* by the prosecution. Out of them Jokhan was ' n 
OSS' injured person and had received two injuries. His 
injuries were examined by the doctor and proved 
^ an important witness. 

Wus there can be no justification whatsoever for 
^ the omission by the Court to mention the names 
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of the aforesaid witnesses. This omission can 
only lead to the conclusion that their evidence was 
completely overlooked or ignored by the trial Court, 

(9) Similarly, the trial Court again seems to have 
fallen into a serious error when dealing with the 
medical .evidence produced on behalf of the pro¬ 
secution. As mentioned above the prosecution pro¬ 
duced the Medical Officer in-charge Handia Dis¬ 
pensary to prove that Maldhi, Jokhan and Parch 
Ratan had received iujui-ies at the hands of the 
accused. Maldhi had received four injuries out of 
which one was grievous. Jokhan had received two 
injuries and Panch Ratan had received five in¬ 
juries. The duration of these injuries given by the 
doctor indicated that they were caused about the 
date and time which is alleged to be the date 
and time of the incident by the complainant. This 
important evidence was summarily brushed aside 
by the trial Court with the lemark that “there are 
no identifying marks to fix the identity of the 
persons examined”. This observation of the trial 
Court is also unv/arranted in view of the fact that 
the doctor had noted the names, the percentage 
as well as the addres.ses of the injured persons 
in the report and he was not cross-examined on 
the point at all. 

(lOJ The criticism of evidence by the trial Court 
also discloses serious misapprehension oi evidence 
on its part. With reference to prosecution evid¬ 
ence it observes that: 

“All the prosecution witnesses are of one family 

and they are admittedly inimical with the ac¬ 
cused.” 

No part of this statement in the judgment of ihe 
trial Court is borne out by the record. Neither ail 
the witnesses for the prosecution are “of one lami- 
ly" nor are all of them “admittedly inimical” The 
learned counsel appearing for the applicant charac¬ 
terised it as incorrect and the learned counsel ap¬ 
pearing for the opposite parties v/as constrained 
lo admit that this part of the judgment could not 
be supported as correct. 

(11) Next, the learned Magistrates go on to ob- 
seiTC that all the prosscutioii witnesses were tutor¬ 
ed to tell lies. They have not given a single reason 
lor these severe strictures on prosecution evidence. 
They have not even cared to examine the state¬ 
ment of any of these witnesses individual!-. They 
have further in their judgment branded the pro¬ 
secution case as highly improbable yet they have 
not cared to point out a single improbability which 
they had m their minds. The learned Magistrates 
have also obseiwed that the prosecution case was 
^ inatenal discrepancies and contradictions 
which shattered the prosecution case . The entire 
judgment of the learned Magistrates has been read 
out to me and I find that they have not pointed 
out a smgle contradiction or discrepancy in ]t • 
The mere 'ipse dixit’ of the Court to the effect 
that a case is full of improbabilities or contradic¬ 
tions IS not enough unless it is backed by rea¬ 
sons. i^e improbability of a case or its contradic- 

^ merely a conclusion from certain 
s^cifjc set of facts and unless these facts are 
disclosed the reasons for judgment must be consi- 
dered to be wanting. It would appear that the 
oourt has in its judgment built a massive struc¬ 
ture of sweeping remarks without laying any foun¬ 
dation for the same. 

(12) Lastly, it may be mentioned that an affida- 
vit has been filed by the complainant stating that 
ne had-filed an application for the transfer of the 
case before the District Magistrate who had pass- 
ed an order summoning the file of the case. ThLs 
order of the District Magistrate was communicated 
to the trial Court by his counsel. On receipt of 


Baldeo V. Deo Narain (Beg J.) 


106 Allahabad Dwarka v. State (Agarwala /.) A. I. St 


this information the trial Court instead of staying 
the proceedings took out the judgment from its 
pocket and pronounced an order acquitting the ac¬ 
cused. This is the order sought to be impugned 
in these proceedings. 

(13) Whatever the insinuation behind this affi¬ 
davit might be, I feel that a judgment full of such 
palpable defects and serious mistakes cannot be 
allowed to stand, and must fall by the unsupport 
able weight of its own errors and irregularities 
Whilst setting aside the order of acquittal, I should 
not be taken to have expressed any opinion on the 
merits of the case. 

(14) Tire learned counsel appearing for the oppo¬ 
site parties has cited a ruling of the Supreme Court 
reported in — 'Logendranath v. Poai Lai’. AIR 19^ 
■SC 31G (A). That case merely lays down that in 
the absence of a legal error, it is not open to 
revisional Court to re-appraise evidence and reverse 
pure findings of fact based on the appreciation 
of evidence of the case by the trial Court. In this 
case, however, the revisional Court has not re¬ 
appraised the evidence nor has it reversed any find¬ 
ings of fact. The question Is whether the trial 
Court has itself appraised the evidence at all in 
the mariner laid down by law. The case raises 
to my mind a serious question of law. Under S. 
367, Criminal P. C. every judgment must contain; 

(1) the points for determination; 

(2) the decision thereon; and 

(3) the reasons for such decision. 

I Where the reasons given by the trial Court are 
such as cannot bo supported by the evidence on 
record, they are not reasons for the decision, out 
reasons agaiast the decision. To constitute a legal 
appreciation of evidence, the judgment should be 
such as to indicate that the Court has applied 
its mind to it. Every portion of the judgment of 
the trial Court seems to indicate non-application 
of mind by the Court to the evidence on record. 
The third requirement laid down in S. 367, Criminal 
P. C.. viz., the reasons for the decision, is an im¬ 
portant ingredient of a judgment. Compliance with 
law in this regard should not be merely formal but 
substantial and real, for it is this part of the judg¬ 
ment alone which enables the higher Court to 
appreciate the correctness of the decision, the par¬ 
ties to feel that the Court has fully and impartially 
considered their respective cases and the public 
to realise that a genuine and sincere attempt has 
been made to mete out even-handed justice. It 
is in the way the Court discharges its duty in this 
regard that it is able to instil confidence in iis 
justice and to inspire that respect and reverence 
in public mind which is its due. Reasons form the 
'substratum of the decision and their factual ac¬ 
curacy is a guarantee that the Court has applied 
its mind to the evidence in the case. Where the 
statement of reasons turn out to be a mere hollow 
preteinsion of a baseless claim of application of 
mind by the Court, the judgment is robbed of one 
of its most essential ingredients and forfeits its 
claim to be termed a judgment in the eye of law. 

(15) Lastly, the learned counsel for the opposite 
parties has argued that the order of acquittal hav¬ 
ing been once passed by the trial Court it should 
inot be set aside. There is no doubt that once an 
* accused is acquitted a certain amount of sanctity 
i is attached to an order of acquittal, and the higher 
'Courts should be most reluctant to interfere with 
Isuch an order. But under the garb of this sanc¬ 
tity it is not open to the trial Court to violate 
those salutary and fundamental principles of strict 
adherence to the evidence on record and scrupul- 
ious accuracy in the presentation of facts which 


constitute vital criteria of judicial honesty and 
truth and lie at the root of the entire system of 
judicial administration in our country. The judg¬ 
ment pronounced by the trial Court provides an 
instructive instance of a flagrant breach of the 
aforesaid principles. 

(16) The circumstances disclosed in this case 
have a constraining force, and, to my mind, the 
order of acquittal cannot be sustained. I accord¬ 
ingly allow this revision, set aside the order of ac¬ 
quittal and direct a fresh trial of the case by some 
other Court competent to try it according to law. 

B/K.S. Retrial ordered, 

i 

\ 
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AGARWALA J. 

Dwarka and another. Appellants v. State. 

Criminal Appeals Nos. 284, 349 and 476 to 
479 of 1952, D/- 8-8-1953, against order of 1st 
Civil & Sess. J., Lucknow, D/- 30-8-1952. 

(a) Criminal P. C. (1898), S. 154 — “Relat¬ 
ing to the commission of a cognizable offence." 

A mere confidential information which 
informs the police of the assembling of 
certain bad characters at a particular 
place and not the commission of an 
ofi'ence need not be recorded under S. 154. 

(Para 5) 

Anno: Cr. P. C., S. 154 N. 4. 

(b) Criminal P. C. (1898), S. 51 — Manner 
of searcli — (U. P. Police Regulations, Para 
154). 

Law does not require search of the per¬ 
son of the accused to be made in the pi‘e- 
sence of any witness — Para 154 of Police 
Regulations which however requires two 
witnesses when search is made under S. 

51, Criminal P. C. is technically satisfied, 
when there are witnesses, who are un¬ 
connected with the police in the sense that 
they are not the servants of the police, 
even though, they as persons bound over 
under S. 110, Criminal P. C., do not inspire 
confidence. It would however be advisable 
to take respectable witnesses about whose 
independence there can be no suspicion. 

(Para 6) 

Anno: Cr. P. C., S. 51 N. 4. 

(c) Evidence Act (1872), Ss. 1 and 114 —' 
Credibility of witnesses — Police officials. 

The testimony of police officials should 
be treated in the same manner as the testi¬ 
mony of uny other witness and the view 
that their testimony without corroboration 
by independent witnesses is unworthy of 
belief cannot be supported. There is no 
presumption that police officials are liars. 

(Para 7) 

Anno: Evi. Act, S. 1 N. 9; S. 114 N. 18. 

Ram Asre Misra, for Appellants; R. B. Bisa- 
ria, for Addl. Govt. Advocate, for the State. 

JUDGMENT: Eight persons Dwarka, Bhuiya 
Din, Inderpal, Ram Gopal, Mahadin, Gharibe, 
Cnnanga and Sarju have appealed against their 







1954 

conviction under S. 402, I. P. C. and a sentence of 
two years’ rigorous imprisonment. Of these Inder- 
pal, Ram Gopal, Sarju, Chhanga and Dwarka were 
further convicted under S. 19(f), Arms Act and 
sentenced to rigorous imprisonment for one year 
and they have appealed against their conviction 
under that section as well. The charge under 
» S. 19(f), Arms Act was tried by a jury, which re¬ 
turned a verdict of guilty. 

(2) The prosecution case was that Mohammad 
Alam, Sub-Inspector, belonging to the investiga- 

' tion squad of tlie C.I.D.. Lucknow, had gone in 
the morning of 7-10-1951, to Mohanlalganj for 
investigation of a case under S. 457, I. P. C. At 
about 6 p.m, he received information that some bad 
charactei-s had assembled near the railway station. 
Immediately he went up along with a police party 
consisting of three Sub-Inspectors, 4 constables 
and three or four other people of the town. The 
railway station is at a distance of about two 
furlongs from the police station and in between 
the two, about a lurlong^and a half from the 
police station, there is an old dilapidated building 
called the ‘Bardaslit Khana'. As the party ap¬ 
proached the Bardasht Khana, they heard whisper¬ 
ing sound. The police party surrounded the place 
and challenged the inmates. 

About 18 or 20 persons came out and fled in 
various directions. Eight of them were, however, 
arrested by the police party and these were the 
appellants. Prom the possession of Ram Gopal 
one country made pisiol and some cartridges were 
recovered and from the possession of Inderpal also 
a country made pistol and some cartridges were 
recovered. From the possession of Sarju, Chhanga 
and Dwarka some cartridges v/ere recovered. The 
police prosecuted the appellants on the allegation 
that they had collected at that place with the 
intention of committing a ciacoity. 

(3) The appellants denied the commission of the 
offences and gave various places as the place of 
iheir arrest, but admitted that all of them were 
arrested in the afternoon of the same day. 

(4) la proof of the prosecution case five persons 
were produced; Babu. Narain and Sarda Bux 
Singh, Sub-Inspector Moliammad Alam and Sub- 
Inspector Mohammad Faruq. 

(5) I have heard learned counsel in support of 
their appeals and gone through the record. It v/as 
urged that besides the two Sub-Inspectors, the 
other three witnesses were not at all independent 
■witnesses. They were, as one could call themi 
‘police witnesses’, becau^'e they had been previously 
convicted of some offence. Babu had been bound 
over under S. 110, Cr. P. C. Some discrepancies in 
the statements of these witnesses were also pointed 
out to me. It was further alleged that the first 
information report was not produced in this case. 

To my mind none of these arguments has any 
validity in the present case. The arrest was made 
by a j^lice party, because of a confidential infor¬ 
mation receivixi by them that some bad characters 
had assembled. This was not an information of 
the commission of an offence and. therefore, it 
was not necessary that it should have been re¬ 
corded under S. 154, Criminal P. C. When the 
persons were arrested and were found to be in 
possession of fire-arms, the case made out against 
them was one under S. 402. Penal Code. When the 

■i‘ information was received in the first instance, it 
was merely a case under S. 109, Cr. P. C. In such 
a contingency the first information report was 
written out by the Sub-Inspector on his return 
after arresting them^ This was tendered by the 
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prosecution in evidence but it was not brought on 
the record because it was considered inadmissible. 

(6) It was said that independent witnesses 
should have been taken by the police for the search 
of the persons of the appellants and that the 
witnesses Babu, Narain and Sarda Bux not being 
independent, the search was invalid. So far as 
the search of the person of an accused is concerned, 
the law does not require that it should be made 
in the presence of any witness. Where the search 
of a place has to be made the law requires that it 
should be made in the presence of two respectable 
witnesses of the locality vide S. 103, Criminal P. 
C. Even though the law does not require a search 
of the person of an accused to be made in the 
presence of respectable witnesses, para. 154 of the 
Police Regulations does require that when the 
search of an arrested person under S. 51, Criminal 
P. C. is made, it should be made in the presence 
of two witnesses unconnected with the police, 
whenever such witnesses are available. 

The search in the present case was made in 
the presence of Babu, Narain and Sarda Bux. They 
are unconnected with the police in the sense that 
they are not the servants of the police and, there¬ 
fore. technically the requirements of para. 154 of 
the Police Regulations were fulfilled. But it should 
be commented that witnesses like Babu, Narain 
and Sarda Bux do not inspire confidence and it 
would have been advisable to take respectable 
witnesses about whose independence no suspicion 
could be raised. It is in the interest of fair trial 
and the fair name of the police itself that searches 
should be made in the presence of respectable and 
independent witnesses. It is regrettable that this 
was not done in the present case. 

However, this factor alone does not render the 
search legally invalid or unreliable. Sub-Inspector 
Mohammad Alam and Sub-Inspector Mohammad 
Faruq are police officials of status. There has been 
no suggestion that they entertained any animus 
against the appellants. It is admitted that all 
the appellants were arrested in the evening of 
7-10-1951. No reason whatsoever has been suggest¬ 
ed why these high officials should take into their 
head to arrest all these persons at about the same 
time. I have no reason wba^ever to disbelieve 
the sworn testimony of Sub-Inspector Mohammad 
Alam and Sub-Inspector Mohammad Faruq. Even 
if J were to discard the statements of Babu, Narain 
and Sarda Bux, I would be prepared to base my 
judgment upon the sworn testimony of Sub- 
Inspector Mohammad Alam and Sub-Inspector 
Mohammad Faruq. 

(7) It was urged that the testimony of police 
officials vrithout corroboration by independent wit¬ 
nesses is not worthy of belief. I do not subscribe 
to this view. There is no presumption that police 
officials are liars. Unless the circumstances or 
the case throw a doubt on the veraefiy of their 
statements, there is no reason whatsoever why 
their testimony should not be treated in the same 
manner as the testimony of any other witness. 

(8) Upon the evidence on the record, I am con¬ 
vinced that the appellants v/ere all aiTested in 
the manner stated by the prosecution and that 
the fire-arms said to have been recovered from 
their possession were in fact so recovered from 
them. The conviction of the appellants under S. 
402, I. P. C. was, therefore, warranted and of those 
who were convicted under S. 19(f), Anns Act was 
similarly justified. 

(9) As regards the sentence, it has been urged 
that the sentences already undergone should be 
held to be enough. The appellants have been in 
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jail, it would appear, since 30-8-1952, the date 
of the judgment of the Court below, that is to 
say for nearly about a year. I consider that with 
the exception of Ram Gopal and Inderpal. who 
were found in possession of pistols, the sentences 
may safely be reduced to the sentences already 
undergone. I order accordingly. Dwarka, Bhuiya 
Din, Mahadin, Gharlbe, Clihanga and Sarju will, 
therefore, be set at liberty, unless required in con¬ 
nection with some other case. The appeal of Ram 
Gopal and Inderpal is, however, dismissed. 

C/M.K.S. Order accordingly. 


A.I.E. 1954 ALL. lOP, (Vol. 41, C. N. 63) 

(LUCKNOW BENCH) 

AGARV/ALA AND RANDHIR SINGH JJ. 

Sm. Chand Rani. Defendant-Applicant v. 
Chaitram Mukhi, Plaintilf, Opposite Party. 

Application No. 1G5 of 1950, D/- 14-3-1953, 
to revise order of Munsif, North Lucknow, 
D/- 18-4-1950. 

(a) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1047), 
S. 5(4) — Suit for fair rent — Value for .iu- 
risdiction — (Suits Valuation Act (1887), S. 8). 

The word ‘payable’ in S. 5(4) indicates 
that it has reference to the rent which a 
tenant claims to be payable and not the 
rent which is the agreed rent. The other 
word “claimed” used before the words “or 
payable” would also mean the rent which 
the landlord or tenant claims should be 
payable. 

The forum is usually determined by the 
allegations of the plaintiff and if the plain- 
till claims that he should be required to 
pay a certain amount of rent and not the 
agreed rent or the annual reasonable rent 
according to the Municipal assessment, 
this should be taken to be the basis for 
determining the forum. AIR 1951 All 562 
and AIR 1953 All 593, Approved. (Para 4) 

Anno: Suits Valu. Act, S. 8 N. 2. 

(b) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947) 
— Fair rent — Procedure to be followed by 
Court. 

Where the plaintiff tenant comes to the 
Court on the allegation that a certain sum 
was the agreed year rent the only question 
which the Court should then has to decide 
is whether the transaction entered into bet¬ 
ween the parties with regard to the rent 
was unfair, and if he comes to the conclu¬ 
sion that the transaction was unfair, he 
should fix the fair rent. 

The court cannot go into the question 
whether there was an agreed rent or not. 

(Para 6) 

Iqbal Ahmad and Kashi Prasad Saksena, for 
Applicant; R. N. Shukla and Bijai Shankar, for 
Opposite Party. 

CASES REFERRED TO: Para 

(A) (’51) AIR 1951 All 562; 1952 All LJ 90 3 
.(B) (’51) AIR 1953 All 593: 1951 All LJ 648 4 


RANDHIR SINGH, J.; 

This is an application in revision against the 
order of the Munsif, Lucknow fixing Rs. 19/- 
p. m. as the fair rent of the premises belonging 
to the applicant. 

(2) It appears that the defendant owned a 
house in Aminabad and it was let out to the 
plaintiff. The plaintiff paid Rs. 1500/- to the de- • 
fendant & the defendant informed the plaintiff 
that this rent had been received by him for one 
year. Subsequently the plaintiff sent a notice to 
the defendant asking him as to what the rent of 
the premises was & what was the period towards 
which the amount sent was appropriated. No 
reply was sent to this notice. He then instituted 
a suit under the Control of Rent and Eviction 
Act for the fixation of fair rent. The lower 
Court found that there was no agreed rent and 
that Rs, 19/- was the fair rent and decreed ihe 
claim. A plea of jurisdiction had also been raised 
by the defendant in the lower Court and it was 
contended that inasmuch as the agreed rent was 
in excess of Rs. 500/- the Munsif had no juris¬ 
diction to entertain the suit. The learned Munsif, 
however, framed no issue on the point and has 
given no finding as to whether he had or had 
not jurisdiction to entertain the suit. The defen¬ 
dant has now come up in revision. 

(3) This application in revision originally 
came up for hearing before a Single Judge of 
this Court and the first point which was urged 
on behalf of the applicant before him was that 
the suit should have been instituted in the Court 
of the Civil Judge inasmuch as the agreed rent 
of the premises was Rs. 1500/- per year. The 
learned Judge doubted the correctness of the 
decision of another single Judge of this Court 
reported in — ‘Pravag Narain v. Dr. Mangha 
Ram’, AIR 1951 All 562 (A). He, therefore, 
referred the case to a Division Bench. 

(4) The first point which has been canvassed 
before us on behalf of the applicant, therefore, 
is that this suit should not have been instituted 
in the Court of the Munsif and reliance is placed 
on the provisions of S. 5(4), Control of Rent 
and Eviction Act. The words ‘claimed’ or “pay¬ 
able” which are found in S. 5(4) have been, 
interpreted to mean that, what should deter¬ 
mine the forum should be the rent which the 
plaintiff claims to be required to pay and not 
the rent which was agreed upon or which was 
the annual reasonable rent. We have gone 
through the judgment in the reported case. The 
view taken by Misra J. w'as also followed by 
another single Judge in a later case vide — 
‘Raj Bahadur v. Babu Ram’, AIR 1953 All 593 
(B). It appears to us that the view expres.sed 
by the learned Judges in the two cases was^ the 
correct view; The forum is usually determined 
by the allegations of the plaintiff and if the 
plaintiff claims that he should be required to 
pay a certain amount of rent and not the agreed 
rent or the annual reasonable rent according toi 
the Municipal assessment, this should be taken' 
to be the basis for determining the forum. 

Section 5(4), Control of Rent and Eviction 
Act is as follows 

“If the landlord or the tenant, as the case may 
be, claims that annual reasonable rent of any 
accommodation to which the Act applies, is 
inadequate or excessive, or if the tenant 
claims that the agreed rent is higher than the 
annual reasonable rent he may institute a suu 
for fixation of rent in the Court of the Munsii 
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having territorial jurisdiction, if the annual 
rent claimed or payable is Rs. 500/- or less; 
and in the Court of the Civil Judge having 
territorial jurisdiction, if it exceeds Rs. 500/- 


A perusal of the section, therefore, shows, that 
a landlord can maintain a suit if he claims that 
the annual reasonable rent of any accommoda¬ 
tion to which the Act applied was inadequate. 
The tenant, on the other hand, is entitled to 
maintain a suit if he claims- 

(1) that the annual reasonable rent of any 
accommodation was excessive; and 

(2) that the agreed rent was higher than the 
annual reasonable rent. 

The suit has to be instituted in the Court of 
the Munsif if the annual rent ‘claimed or pay¬ 
able’ is Rs. 500/- or less. It has been argued 
that the word ‘payable’ should be interpreted 
to mean rent which the tenant is liable to oay 
under the agreement. We are unable to agree 
with this contention. The word ‘payable’ indi¬ 
cates that it has reference to the rent which a 
tenant claims to be payable and not the reni 
which is the agreed rent. There is no difficulty 
in interpreting the other word ‘claimed’ used 
before the words “or payable”. This would also 
mean the rent which the landlord or tenant 
claims should be payable. 

(5) It also appears to us that the legislature 
wanted to give relief to tenants wanting to take 
advantage of this provision of the law. If a 
very high rent is agreed upon between the 
tenant and the landlord and the tenant feels 
that the transaction was unfair, he may be de¬ 
prived of getting his remedy in the law Courts 
if he is made to pay a very high court-lee which 
he would have to pay if the agreed rent was 
niade the basis for payment of court-fee. In 
view of the above circumstances we feel that 
the view taken in the two earlier cases referred 
to above was the correct view. 

(6) The other point which has been urged on 
behalf of the applicant is that the learned 
Munsif should not have gone into the question 
as to whether there was or was not an greed 
rent. A perusal of paras. 2 and 3 of the plaint 
clearly shows that the plaintiff had come to the 
Court on the allegation that Rs. 1500/- was the 
agreed year rent and in fact it has been conceded 
in this Court by the learned Counsel for the 
plaintiff opposite party that Rs. 125/- per month 
was the agreed rent of the premises. The only 
question which the learned Munsif should then 
have decided was whether the transaction enter¬ 
ed into between the parties with regard to the 
rent was unfair, and if he came to the conclu¬ 
sion that the transaction was unfair, he should 
have fixed the fair rent. The learned Munsif, 
therefore, did not proceed on the right lines 
and has given no finding as to whether the tran¬ 
saction between the parties was fair or unfair. 
It is only if it is found that the transaction 
between the parties was unfair that the Court 
has jurisdiction to fix the fair rent. 

The learned Munsif has not given a finding 
on this point and the application for revision 
must be allowed. The application in revision is 
allowed and the order passed by the learned 
Munsif fixing the rent at Rs. 19/- p. m. is set 
aside and the case is remanded to the Court 
below. The learned Munsif will frame an issue 
on the point whether the transaction was unfair. 


He should allow the parties to adduce fresh 
evidence on this issue and then proceed accord¬ 
ing to law. Costs here and in the Court below 
shall abide the result, 

C/R.G.D. Application allowed & Case remanded. 
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(LUCKNOW BENCH) 

RANDHIR SINGH J. 

Ram Naresh and others, Applicants v. Deo 
Narain and others. Opposite Party. 

Application No. 91 of 1948, D/- 7-8-1953, to 
revise order of Munsif, Kunda, Pratapgarh, 
D/- 22-4-1948. 

Specific Relief Act (1877), S. 9 — Jurisdic¬ 
tion and power of Court — (Tenancy Laws — 
U. P. Tenancy Act (17 of 1939), Ss. 180, 183 
and 243). 

A suit under S. 180, U.P. Tenancy Act 
can be maintained only by a person who 
is the owner or the landlord of the land 
claimed, and a suit under S. 183 can be 
rnaintained by a person holding tenancy 
rights in the land which is the subject of 
the suit. Where, therefore, no averment 
was made by the plaintiffs about their own 
title to the land and it was simply a case 
on the basis of possession and no question 
of title was raised, the plaintiffs could not 
maintain a suit under S. 180 or S. 133, U. P. 
Tenancy Act. It was one which was cog¬ 
nizable by the Civil Court under S. 9, 
Specific Relief Act. AIR 1950 All 407, Foil 
AIR 1949 All 510, Rel. on. 

(p3r3s 2 

Anno: Specific Relief Act, S. 9 N. 17. 

N. N. Misra, for Applicants: S. N. Srivastava. 
for Opposite Party. 

CASES REFERRED TO : 

(A) (’50) AIR 1950 All 407: 1951 All LJ 290 

(Pr 3) 

(E) (’49) AIR 1949 All 510: 1949 All LJ 24 

(Pr 4) 

ORDER : This is an application in revision 
under S. 115, Civil P. C. against a decree pass¬ 
ed under S. 9. Specific Relief Act by the Mun¬ 
sif of Kunda, Partabgarn. 

(2) The opposite party filed a suit under S. 
9, Specific Relief Act in the Court of the Mun¬ 
sif of Kunda, Partabgarh, on the allegation 
that he was in peaceful possession of two plots 
and was dispossessed forcibly by the defen¬ 
dants within six months of the institution of 
the suit. The Munsif decreed the claim and 
the defendants have now come up in revision. 

_ The only point which arises for determina¬ 
tion in this application for revision is whether 
the suit instituted by the plaintiffs in the Court 
of the Munsif could be instituted in the revenue 
Court and as such the jurisdiction of the Mun¬ 
sif was barred under the provisions of S. 242, 
U.P. Tenancy Act. It is alleged on behalf of 
the applicants that the plaintiffs could have 
maintained a suit under S. 180 or S. 183, U.P, 
Tenancy Act and as such the suit could not bf 
instituted in the civil Court. A perusal of S 
180 shows that a person taking or retaining- 
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possession of a plot of land without the consent 
of the person entitled to admit him to occupy 
such plot 'shall be liable to ejectment under S. 
100 ‘on the suit of the person so entitled’. It 
would thus appear that a suit under S. 180 
can be maintained only by a person who is 
the owner or the landlord of the land claimed. 
A suit under S. 183, U. P. Tenancy Act can be 
maintained by a person holding tenancy rights 
in the land which is the subject of the suit. 
In the present case no averment was made by 
the plaintihs about their own title to the land. 
It was simply a case on the basis of posses¬ 
sion and no question of title was raised on be¬ 
half of the piaintill's. Even on facts as were 
presented subsequently to the Court, it ap¬ 
pears that the p'laintilTs could not maintain a 
suit under S. 180 or S. 183, U. P. Tenancy Act. 
The admitted facts of the case were that the 
two plots in respect of which the plaintilTs had 
sued for possession formed part of the tenancy 
khata of the defendants but happened to be in 
the possession of the plaintiffs for quite a long 
time. The plaintiffs never claimed any tenancy 
rights in these plots and did not sue for pos¬ 
session on the basis of any tenancy rights. 
Such a suit could not have been instituted un¬ 
der S. 183, Tenancy Act. Even, therefore, on 
facts the jurisdiction of the Civil Court could 
not be said to be barred. 

(3) It has been held by a Division Bench of 
this Court in — ‘Ganga Din v. Gokul Prasad’, 
AIR 1950 All 407 (A) that if upon a reading 
of the plaint it is made out that the plaintiff 
claims a relief on the basis merely of his pre¬ 
vious possession and dispossession by the de¬ 
fendant, the suit is one which is cognizable by 
the Civil Court under S. 9, Specific Relief Act. 
The present suit was based entirely on posses¬ 
sion which had been disturbed by the defen¬ 
dants. The case was, therefore, clearly within 
the cognizance of the Civil Court. 

(4) Beamed counsel for the applicants has 
cited a ruling. — ‘Beni Madho Singh v. Prag’, 
AIR 1949 All 510 (B). A perusal of the judg¬ 
ment in this reported case also leads to the 
conclusion that it is only that suit which is 
cognizable by a Revenue Court which is bar¬ 
red under S. 9, Specific Relief Act. The ruling, 
therefore, does not support the point pressed 
on behalf of the applicants. 

(5) The application for revision is dismiss¬ 
ed with costs. 

B/H.G.P. Revision dismissed. 


A.I.K. 1954 ALL. 110 (Vol. 41, C. N. 65) 
MALIK C. J. AND V. BHARGAVA J. 

New Victoria Mills Co. Ltd., Kanpur, Appli¬ 
cant V. Commr. of Income-tax, U. P., Luck¬ 
now, Respondent. 

I. T. Misc. Case No. 141 of 1950, D/- 10-4- 
195'3. 

Income-tax Act (1922), S. 34 — Definite in¬ 
formation. 

If the Income-tax Officer has made a 
mistake with full knowledge of the facts, 
the mistake cannot be rectified by him by 
issuing a notice under S. 34 — Income-tax 
Officer holding certain item not to be in¬ 
come cf assessee on ground that in another 
connected case this item was disallowed as 


expenditure — Former assessment becom¬ 
ing final — In latter case item allowed as 
expenditure in appeal and credit for :t 
allowed under S. 10(2) (XV) — Income-tax 
Officer in former case cannot issue notice 
under S. 34 for assessing the item — It is 
not a case of definite information. 

(Para 2) 

Anno: Income-tax, S. 34 N. 2, 3. 

G. S. Pathak, for Applicant; S. C. Das, for 
Respondent. 

MALIK C. J.: 

There weie two applications for reference be¬ 
fore the Income-tax Appellate Tribimal, one aris¬ 
ing out of income-tax proceedings and the other 
arising out of Excess Profits Tax proceedings. The 
Tribunal has made one combined reference under 
S. 66(1), Income-tax Act and S. 66(1), Income-tax 
Act read with S. 21, Excess Profits Tax Act. The 
question arising in both was identical and has 
been framed as follows: 

"Whether, in the circumstances of the case, and 
on the facts stated, the orde?; of the Tribunal 
dated 21-2-1945, passed in the appeal of Kanpur 
Dyeing and Cloth Printing Co. Ltd. constitut¬ 
ed a definite piece of information which came 
into the posse.ssion of the Income-tax Officer 
in consequence of which he discovered that the 
appellant’s income had escaped assessment with¬ 
in the meaning of S. 34, I. T. Act and justified 
the revision of the original assessment which 
had been completed on 15-7-1943?” 

(2) The facts of the case, as they appear from 
the statement, are as follows. The assessee in its 
return for the assessment year 1942-43 included a 
sum of Rs. 2,06.695/- as an item of income re¬ 
ceived by the assessee company from the Kanpur 
Dyemg and Cloth Printing Co. Ltd. towards the 
deferred price of ‘dusuti’ cloth. The Income-tax 
Officer, hov/ever, held that this was not income 
o'f the assessee and made the assessment on the 
balance of the income returned after deducting 
this amount. The reason given by him for ex¬ 
cluding this amount from the return was that 
during the course of assessment of the Kanpur 
Dyeing and Cloth Printing Co. Ltd. this item had 
been claimed as an expenditure but it was dis- 
allov/ed by the Income-tax Officer. The assess¬ 
ment became final as no party appealed against 
it. Against the assessment order of the Income- 
tax Officer in the case of the Kanpur Dyeing and 
Cloth Printing Co. Ltd. there was an appeal and 
the case ultimately reached the Income-tax Ap- 
]>el]ate Tribimal which disagreed with the In¬ 
come-tax Officer and allowed the sum of RS- 
2.06.695/- as expenditure incurred by the Kanpur 
Dyeing and Cloth Printing Co. Ltd., and gave 
them credit for it under S. 10(2)(XV), Income-tax 
Act. 

After the decision of the Tribunal in the case 
of the Kanpur Dyeing and Cloth Printing Oo. 
Ltd., on 21-2-1945. the Income-tax Officer on 16-5- 
1945, issued a notice to the assessee under S. 34, 
Income-tax Act. The Income-tax Officer claim¬ 
ed that the definite information th^^t he had 
received was the order of the Tribunal dated 31- 
2-1945. that it was an expenditure of the Kanpur 
Dyeing and Cloth Printing Co. Ltd., and conse¬ 
quently must be the income of the assessee. 

It is not denied that aH the facts were known 
to the Income-tax Officer. If the Income-tax 
Officer had made a mistake in deducting the sum 
of Rs. 2.06.695/- from the assessable income of 
assessee. it was open to the Department to teke 
the matter up in appeal before the Appellate 
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Assistant Commissioner and the Appellate Tri¬ 
bunal. It cannot be said that as a result of the 
order of the Appellate Tribunal any new facts 
came to the knowledge of the Income-tax Officer 
I which were not in his possession at the time when 
he made the assessment. If the Income-tax 
Officer had made a mistake with full knowledge 
of the facts, the mistake could not be rectified 
by him by issuing a notice under S. 34, Income- 
tax Act. The fact that the Appellate Tribunal 
had held that the sum of Rs. 2,06,695/- was al¬ 
lowable expenditure of the Kanpur Dyeing and 
Cloth Printing Co. Ltd., under S. 10(2Kxv), In¬ 
come-tax Act could not be said to be a definite 
information which led to the discovery that the 
ass^ee’s income had escaped assessment. The 
facts were fully known to the Income-tax Officer 
and if he had mtde a mistake at the time of 
the assessment there were other methods of cor^ 
recting that error. 

(3) We, therefore, answer the reference in the 
negative. The assessep entitled to its costs 
which we assess at Rs. 500/-. 

B/R.G.D. Answer accordingly. 
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MALIK C. J. AND CHATURVEDI J. 

Sunder Lai and another, Appellants v. 
Mohammad Ishaq, Respondent. 

Ex. Second Appeal No. 1814 of 1947, D/- 
28-8-1953, against judgment and decree of 
Mushtaq Ahmad J., D/- 13-9-1950. 

Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), 
Ss. 15 and 3 — Permission of District Magis¬ 
trate is to be treated as additional ground for 
passing decree. AIR 1951 All 383, Held wrongly 
decided. 

In S. 15 of the Act the words “except on 
one or more of the grounds mentioned in 
S. 3*’ must be interpreted to include not 
only grounds (a) to (f) mentioned in S. 

3, but also the additional ground that the 
suit for ejectment had been filed with the 
permission of the District Magistrate. 

(Para 13) 

Under S. 3 a suit for ejectment could be 
filed with the permission of the District 
Magistrate or if grounds (a) to (f) exist¬ 
ed. Section 15 must be interpreted to 
mean that a decree shall not be passed un¬ 
less grounds (a) to (f) existed or permis¬ 
sion ^ of the District Magistrate had been 
obtained, which is to be treated as an ad¬ 
ditional ground and S. 14 must be inter¬ 
preted in like manner. AIR 1952 All 584, 
Foil.; AIR 1951 All 383, Held wrongly de- 

(Para 15) 

Satish Chandra, for Appellants; A, Banerji, 
lor Respondent. 

CASES REFERRED TO ; 

(*52) AIR 1952 All 584: 1952 AU LJ 3 

(Prs 9, 10, 16) 

(B) (’51) AIR 1951 All 383: 1950 AU LJ 695 

(Prs 11, 16) 

Malik c. j. : 

special appeals arising out of four 

disposed of by one Judg- 
ent as the point for decision is the same in ail 
the four cases. 
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(2) The plaintiffs, who are the landlords, filed 
four suits lor ejectment, arrears of rent and also 
for mesne profits on 2-4-1946. These suits were 
decreed on 30-9-1946. Before filing the suits, no¬ 
tices for ejectment were given on 11-8-1945, and 
the tenants were required to vacate by 3i-8-194o. 
The plaintiffs had also applied for permission to 
the District Magistrate and the permission to file 
the suits had been granted on 28-2-1946. 

(3) After the decrees, the defendants filed ap¬ 
peals. During the pendency of the appeals, an 
Ordinance known as U. P. (Temporary) Control 
of Rent and Eviction Ordinance, 1946, (Orainance 
No. 3 of 1946), was passed which came into force 
from 1-10-1946. The Ordinance was replaced by 
the U. P. Control of Rent and Eviction Act, 1947 
(Act No. 3 of 1947), which Act was passed on 
31-3-1947, and was made retrospective and was 
to be deemed to come into force from 1-10-1946. 
The appeals came up for hearing on 24-1-1947, 
and though certain oojectlons were taken in the 
Court of appeal based on the Ordinance, the ap¬ 
peals failed and v/ere dismissed and the decrees 
for ejectment passed by the trial Court were 
affirmed. 

(4) The plaintiffs filed applications for execu¬ 
tion of the decrees and in the executing Court the 
defendants raised objections relying on S. 14 of 
the Act that tne decrees were not executable. The 
objections were dismissed on 10-3-1947. The de¬ 
fendants filed execution appeals which were dis¬ 
missed on 30-3-1947. Thereafter there were four 
execution second appeals filed in this Court, which 
were all allowed by a learned single Judge on 13-9- 
1950. The learned Judge, however, gave leave to 
file special appeals and these appeals were filed 
on behalf of the plaintiffs decree-holders. 

(5) The only point for decision in these ap- 
r^als is whether, by reason of the provisions of 
Ss. 14 and 15 ox the Act, the deci’ees have now 
become unexecutable and the defendants cannot 

be ejected from the premises in their occuoa- 
tion. 

(6) On behalf of the decree-hoiders-appeilants 
reliance is placed on S. 15 and it is urged that the 
cases are governed by S. 15 and decrees having 
been passed in favour of the appellants no objec¬ 
tion can be raised now to the e.xecutiou of the 
decrees. It is urged that the defendants had taken 
the plea in the Court of first appeal that no de¬ 
cree should be passed and had relied on the pro¬ 
visions of Ss. 7 and 8 of the Ordinance, but those 
objections were overruled or withdrawn and the 
defendants could not in the executing Court raise 
objectioas to the execution of the decrees. 

(7) Section 15 of Act 3 of 1947 Ls as follows; 

“In ail suits for eviction of a tenant from any 

accommodation pending on the date of the com¬ 
mencement of this Act, no decree for eviction 
shall be passed except on one or more of the 
grounds mentioned in S. 3”. 

Act 3 of 1947 as has been already said, was made 
retrospective and S. 1(3) provides that the Act 
shall be deemed to have come into force on 1-10- 
1943. It is urged by learned counsel for the appel¬ 
lants that an appeal is a continuation of a suit 
and as on 1-10-1946, or soon thereafter appeals were 
filed, the suits having been decided on 30-9-1943, 

S. 15 was applicable and no reliance can be placed 
by the judgment-debtors on S. 14. On behalf of 
the judgment-debtors, however, it is urged that the 
suits having been decided on 30-9-1946, the sec¬ 
tion appUcable is S. 14 of the Act. 

(8) Section 14 is as follows: 

“No decree for the eviction of a tenant from any 
accommodation passed before the date of com- 
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mencement of this Act shall in so far as it relates 
to the eviction of such tenant, be executed 
against him as long as this Act remains in force, 
except on any of the grounds mentioned in S. 3: 

Provided that the tenant agrees to pay to the 
landlord 'reasonable annual rent’ or the rent 
payable by him before the passing of the decree, 
whichever is higher.” 

In — ‘Raj Narain v. Sit a Ram’, AIR 1952 
All 584 (A), it was held by a Bench of this Court, 
of which one of us was a member, that S. 15 was 
intended to apply not only to suits pending in the 
trial Court but also to a suit in its later stages 
right up to the Court of final appeal. It is not 
necessary for us in these cases to go into that 
question as, in our view, whether S. 14 or S. 15 ’s 
apfhed the result is the same. 

(10) Learned coumsel for the judgment-debtorS" 
respondents has urged that the words “exceot 
on any of the grounds mentioned in S. 3” in fcj. 14 
of the Act mean grounds (a) to (f) of S. 3. Sec¬ 
tion 3 of the Act lays dov/n. as has been heiu 
JU the case of ‘Raj Narain, (A)', cited above, that 
a' the grounds mentioned in S. 3 exist or any ol; 
them tile landlord can file a suit for ejectment 
of a tenant without the permission of the Dis- 
Vi'ici Magistrate. These grounds are set out in els. 
(a) to (fi of S. 3. If, on the other hand, grounds 
ta) to (f) do not exist, a landlord has no right 
to file a suit for ejectment unless he has obtained 
I he ijermissiou of the District Magistrate. It is 
said that under Ss. 14 and 15 the fact that a 
suit has been filed after the pel-mission of the 
District Magistrate would not entitle the land¬ 
lord to eject the tenant, or to o’otain a decree for 
ejectment. He can obtain a decree or claim eject¬ 
ment only if grounds (a) to (f) exist. The Legis¬ 
lature has made it now clear, and, it was also 
decided in ‘Raj Narain’s case, (A)', that if a land¬ 
lord has obtained the permission of the District 
Magistrate, he has a right to eject the tenant 
even if grounds (a) to (f) do not exist. If he lies 
noD obtained the permission the District Magis¬ 
trate, then he can file a suit for ejectment only 
on grounds (a) to (f) mentioned in S. 3. 

(11) In — ‘Chand Shankar v. Sulch Lai’, AIR 
1951 All 383 (B) a learned single Judge of this 
Court held that the words “on any of the grounds 
mentioned in S. 3” mean and are confined to 
grounds (a) to (f) of S. 3. Tlois interpretation, 
however, leads to this absurdity, and we say that 
with great respect, that while S. 3 allows a land¬ 
lord to file a suit for ejectment, in a case where 
grounds (a) to (f) do not exist, if he has obtained 
the permission of the District Magistrate S. 15 pro¬ 
vides that even if he has obtained the permis¬ 
sion of the District Magistrate, no decree for eject¬ 
ment shall be passed. 

In other v/ords, while in one section of the Act 
the landlord has been authorised to file a suit 
for ejectment provided he has obtained the Dis¬ 
trict Magistrate’s permission, in another section 
of the same Act there is a complete bar that in 
spite of such permission no decree shall be pass¬ 
ed for ejectment. We fail to see what object there 
could be in allowing a suit for ejectment to be 
filed with the permission of the District Magis¬ 
trate, if S. 15 is so interpreted as to mean that 
there was a complete bar against a decree for 
ejectment being passed. 

(12) No doubt the Act was passed for the protec¬ 
tion of the tenants as there was a great dearth 
of housing accommodation, and there was a possi¬ 
bility that the tenants would be harassed by the 
landlords who would try to eject them and get 
higher rent from others who may be in such 


need of accommodation that they may be com¬ 
pelled to submit to the terms imposed by the land¬ 
lords. The legal right of a landlord to give notice 
for ejectment under S. 106, Transfer of Property 
Act and then to file a suit for ejectment of a 
tenant was restricted by providing in S. 3 of the 
Act that the landlord will have the right to file 
a suit for ejectment in cases coming under els. 
(a) to (f) and if a case does not come under els. 
(a) to (f), the Legislature left the discretion to 
the District Magistrate to grant permission in a 
proper case. This was done as it was not possible 
for the Legislature to foresee and provide for all 
possible contingencies. The District Magistrate 
was excepted to safeguard the interests of both 
landlords and tenants and .grant permission to file 
a suit where he was satisfied that the landlord 
wanted to eject the tenant for some good cause. 

(13) In our viev/, in S. 15 of the Act the words 
“except on one or more of the grounds mentioned 
in S. 3” must be interpreted to include not only 
gi-ounds (a) to (f) mentioned in S. 3, but also 
the additional ground that the suit for ejectment 
had been filed with the permission of the District 
Magistrate. No difficulty would have arisen as 
regards the interpretation of this section if after 
els. (a) to (f) the Legislature had added a cl. (g) 
lo the effect that “a suit can, however, be filed 
for ejectment with the previous permission of the 
District Magistrate.” The mere fact, that it was 
not done by a separate clause, and the provision 
for filing a suit with the permission of the Dis¬ 
trict Magistrate occurs at the begmning of the 
section. .'Should not make any difference in the 
interpretation of the section. 

(14) It must also be remembered that Ss. 3, 34 
and 15 were intended to cover all possible cases. 
Section 14 was confined to cases where decrees had 
been obtained before 1-10-1946, and the decree 
was put into execution for ejectment of the tenant 
after 1-10-1946; S. 15 was intended to cover all pend¬ 
ing cases, that is, all suits or appeals pending at 
the time when the Act came into force, i.e., ITO- 
1946: and S. 3 covers all suits which were to be 
filed after the commencement of the Act. The 
whole field w’as thus covered and there is no rea¬ 
son to suppose that the Legislature intended to 
treat the landlords and the tenants differently at 
the three stages under these three sections. It 
would be reasonable to expect that the rights 
and liabilities of landlords and tenants were in¬ 
tended to be the same under these three sections. 

(15) Under S. 3 a suit for ejectment could be 
filed with the permission of the District Magis¬ 
trate or if grounds (a) to (f) existed. Section 15 
must be interpreted to mean that a decree shaU 
not be passed unless pounds (a) to (f) existed 
or permission of the District Magistrate had been 
obtained, which is to be treated as an additional 
ground: and S. 14 must be interpreted in lik« 
manner. 

(16) With great respect to the learned single 

Judge, we are not satisfied that ‘Chand Shanker’s 
case, (B)’ wa.s rightly decided. As a matter of 
fact, a contrary view was taken by a Division 
Bench of this Court in ‘Raj Narain’s case, (A)’. - 
which is binding on us. I 

(17) The appeals are, therefore, allowed, the I 
orders passed by the learned single Judge are set 
aside and the orders passed by the lower appel¬ 
late Court are restored. 

(18) Learned Counsel for the appellants does not 
ask for costs and we, therefore, do not pass any 
order as to costs in these appeals. 

B/B.G.D. Appeals allowed- 
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AGARWALA AND CHATURVEDI JJ. 

G. D. Gandhi and another. Appellants v. Sri 
Jyoti Bhnsran Gupta and others, Respondents. 

F. A. F. O. Nos. 243 and 250 of 1952, D/- 
9-12-1952, against order of 1st Class Addl. Civil 
Banaras, D/- 18-9-1952. 

(a) Civil P. C. (1908), S. 151 — Court has 
inlierent powers to make such order as it con- 
isiders just — To protect interest of plaintiff 
during pendency of suit, court has jurisdiction 
to make order directing defendant to furnish 
security and submit accounts in suit which is 
essentially for possession and not for damages. 
<C5vil P. C. (1908), O. 39 Rr. 1 and 2). (Para G) 

Anno: Civil P. C., S. 151 N. 4; O. 39 R. 1 N. 3. 

(b) Civil P. C. (1908), S. 151 and O. 39 Rr. 

1 and 2 — Order directing defendant (o fiir- 
nisli security, passed under inherent powers — 
No appeal lies. 17 Ind Cas 361 (Cai), Relied 
on. (Para 7) 

Anno: C. P. C., S. 151 N 4, 9; O. 39 R. 1 

N. 3, 20. 

(c) Civil P. C. (1908), Ss. 94 (e) and 151 — 

Interlocutory order under S. 94(e) can be made 
only if it is so prescribed by the rules — This 
does not prevent Court from making order, 
under inherent powers. (Para 7) 

Anno: Civil P. C., S. 94 N. 7; S. 151 N. 4. 

Hamandan Prasad, for Appellants; P. C. 
Chaturvedi and Yasheda Nandan, for Respon¬ 
dents. 

CASE REFERRED TO : 

(A) (’12) 17 Ind Cas 361: 17 Cal WN 313 (Pr /) 

AGARWALA J. : 

Hiese are two connected appeals from an ftrder 
pussed by the learned Civil Judge of Banarcs, 
rejecting an application for the issue of an in¬ 
junction but at the same time direclirg the 
defendants to furnish security and to .submit 
•ecounts. The facts, briefly stated, are as follows: 

(2) The dispute in the case relates to a cinema 
hall, called the “Prahlad Ka Theatre Hall” at 
Benares, hereinafter referred to as the Hall. It 
was owned by a Joint Hindu family consisting of 
Se^ Sagarmal and his sons, Sri Nand Kishorc 
end Sri Bhagwati Prasad. These three persons 
were arrayed as defendants 2. 3 and 4 in the 

below. They carry on joint Hindu family 
Duress in the name and style of Messrs. Sagarmal 
BriJ Mohan Das. This firm was also impleaded 
^ defendant 1. The plaintiff, Sri Joti Bhushan 
Gupta, was a tenant of the Hall for the purpose 
of carrying on business of showing films, etc. 

(3) ^ 1949, there was a litigation between the 
plmntiff and the proprietors of the Hall, namely, 
^f endants 1 to 4 hereafter referred to as pro¬ 
prietor. T^o suits were filed — one was filed 
“y Sri Joti Bhushan Gupta for fixation of rent 
und the other was filed by the proprietors for 

of rent and for ejectment of Joti Bhushan 
Gupta from the Hall. On 4-4-1950 the suits were 

and Joti Bhushan Gupta was allowed 
uy the terms of the compromise to remain in 
POKesiion of the Hall as a tenant for three years 
with power of renewal of the lease for 
another period of two years. There was also a 
that if the proprietors bona fide sold the 
Hail to a third person, Joti Bhushan Gupta would 
the premises on receiving three months’ 
uoUce. Joti Bhushan Gupta continued in posse.s- 
sion or the Hall. 
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New rules for running cinema business, however, 
came into force requiring certain specific altera¬ 
tions and renovations in the Hall As the pro¬ 
prietors did not make the required alterations and 
renovations the parties came to an agreement that, 
if the proprietors sold the premises within one 
month, the tenancy of the plaintiff would be 
deemed to have ceased with effect from 1-2-1952, 
but that if no sale was made within the stipulated 
period, the agreement would be deemed to be null 
and void and the tenancy would be deemed to be 
continuing, as if it had never come to an end. This 
agreement was recorded in two documents both 
dated 13-3-1952. In one of the documents it was 
stated that the Hall was being vacated and its 
possession was handed over to the proprietors on 
1-2-1952 and that no rent would be accruing after 
that date. In the other document, v/hich was in 
the form of a letter from the proprietors to Joti 
Bhushan Gupta, it was stated that the first docu¬ 
ment had been signed with a view to help the 
proprietors in selling the cinema building and 
that it would become absolute only if the proprie¬ 
tors ^^ere successful in selling it within one month 
of the agreement. It was further stated that, 
in the absence of such sale, the proprietors agreed 
that the tenancy of the plaintiff would continue 
without a break on the same terms and conditions 
as before, and that the rent would not be charged 
for the period for which the cinema remained 
closed after 1-2-1952. It was al’eged by the 
plaintiff that the proprietors did not intend to sell 
the premises at all but got the two documents 
from him under a pretext in order to run the 
Hall as a cinema in their own name ai'Jd for 
their own benefit, and that on learning of the 
true intention of the proprietors, the plaintiff 
applied _ to the District Magistrate on 14-8-1952 

for revival of the licence to run the cinema in 
h’-s name. 


wn iD-a-i'joj an application was made by Bhag- 
wah Prasad, defendant 3 one of the proprietors 
to the District Magistrate for the licence to be 
issued in his name. Before any licence could be 
issued the plaintiff filed the suit which has given 
rise to the present appeals, impleading the pro¬ 
prietors as defendants 1 to 4 in the suit, prayin^ 
tha„ by means of a permanent injunction the 
defendants be restrained from interfering with the 
possession of the plaintiff over the Th^atro Hall 
and from executing any document for the transfer 
of the Hall to some other person, or in the 
alternative if the plaintiff be not deemed to be 
in possession of the Hall, to pass a decree for 
possession in his favour. On the same date he 

application for the issue of an injunction 
prohibiting the defendants from making any sale 
to a third person and also prohibiting them' from 
obtainmg a licence for running the cinema It 
was in the plaint, that as the sale'was 

noi, made by the defendants vdthin the period 
?o o stipulated in the agreement of 

io-3-19j2, the agreement had become null and void 
and the plaintiff remained in possession as a 
tenant in the eye of law. 

(4) The court passed an interim order, but the 
proprietors are alleged to have made a sale of 
the property in favour of the Western Stages 
Trading Company Ltd., on 5th or 6th of September 
1952. Tlie plaintiff impleaded the Western States 
Tradmg Company Ltd. also as defendant 5 and 
prayed for an injunction against them not to 
lease the Hall to third persons. The court granted 
an interim injunction to that' effect, but before 
It could be served defendant 5 is alleged to have 
leas^ out the Hall to Messrs. G. D. Gandhi and 
S. D. Gandhi on 8-9-1952. The plaintiff then 
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impleaded the two Gandhis as defendants 6 and 
7 and asked for an injunction against them not 
to obtain a licence for the Cinema for exhibition 
of pictures. The court issued an interim injunc¬ 
tion but ultimately passed the final order under 
appeal. 

Recalling its temporary injunction and directing 
the defendants to furnish security in the sum of 
Rs. 25,000/- within two weeks and to submit a 
statement of accounts for the first six montlis from 
the date when the Hall was actually used for the 
exhibition of pictures, showing the nett income. 
The court reserved to itself the liberty of varying 
the amount of security on looking into the 
accounts. It also directed that the accounts were 
to be submitted monthly. It is against this 
order that the above two appeals have been filed 
in this Court — one by the plaintiff against the 
order withdrawing the interim injunction and 
refusing his application for the issue of an in¬ 
junction and the other by defendants 6 and 7, 
the alleged lessees of the Hall, challenging the 
direction in the order requiring them to fvrnish 
security and to submit accounts. While the 
appeals were pending in this Court two interim 
orders were made — (1) staying the operation 
of the order directing the defendants to furnish 
security and to submit accounts and (2) restrain¬ 
ing the defendants from taking out a licence for 
the running of a cinema. 

(5) In the appeal filed by the two Gandhis, 
defendants 6 and 7, it has been urged that the 
Court below had no jurisdiction to make an order 
directing the defendants to furnish security and 
to submit accounts. It was urged that the suit 
was essentially for possession of the building and 
not for damages and that in such a case the 
court could not ask the defendants to render an 
account of the income which he might earn by 
using the property. It was pointed out that no 
relief for mesne profits was claimed by the plain¬ 
tiff. We do not think that this contention has 
any force. 

(6) The plaintiff alleged that there has been a 
breach of the terms of the agreement of 13-3-1952 
and that no sale had been effected within the 
period stipulated in that agreement and. as such, 
his tenancy continued. He. therefore, claimed the 
right to hold possession of the Hall and further 
claimed that he was in the eye of law to be 
deemed to be in possession according to the terms 
of the agreement. As by the date on which the 
suit was instituted, namely, 4-9-1952. neither the 
sale had been made nor the lease had been exe¬ 
cuted in favour of the defendants, there v/as no 
question of his claiming any damages. By way of 
protecting his interests during the pendency of the 
suit he prayed for an injunction restraining the 
defendants from transferring the property or using 
it in a way which would be detrimental to his 
interests. The Hall was intended to be used as 
a cinema. Using it as such required a licence. 
If a third person were to get a licence the plain¬ 
tiff’s interest would be jeopardised even if he got 
possession over the Hall, because he not being a 
licensee for running the cinema would not be able 
to make any use of the Hall. .It was to protect 
this interest of his that he made the application 
for the issue of an injunction. If the Court finds 
that the issue of an injunction would unneces¬ 
sarily hamper the utility of the Hall to the de¬ 
fendants or might injure the interest of both the 
parties, it has jurisdiction, in the ends of justice, 
to make an order securing the interests of the 

.plaintiff in some other way. The Court has in- 
Iberent power to make such orders as it considers 


just. Tile order requiring security and accounts 
to be furnished was calculated to protect the 
interests of the plaintiff during the pendency of 
the litigation and, as such, the court had iuris- 
diction to make it. 

(7) It was urged on behalf of the plaintifl that 
no appeal lies against the order demanding secu¬ 
rity and directing accounts to be furnished be¬ 
cause such an order was passed under the inherent 
powers of the Court under S. 151, Civil P. C., and 
not under O. 39, R. 1 or R. 2, Civil P. G. As 
there is no force in the Gandhi's appeal on the 
merits, it is not necessary to go into this question 
at any length. Suffice it to say that we agre^ 
with the contention. In this connection refer-| 
ence may be made to the decision of the Calcutta' 
High Court in — 'Site Mahton v. F. F. Christien*, 
17 Ind Cas 331 (Cal) (A). The facts of that case 
were similar to the facts of the present case, and 
it was held that such an order did not fall underi 
R. 1 or R. 2 of O. 39 and that no appeal lay! 
therefrom. We respectfully agree with this deci-[ 
Sion. It was also held in that case that the order 
in question could be passed under cl. (e) of S. 94, 
Civil P. C. No doubt S. 94 including cl. (e) thereof 
empowers the Court to make such other inter¬ 
locutory orders as may appear to the Court to be 
just and convenient but this power is circiun- 
scribed by what has been stated in the governing 
clause of the section which reads: 

“In order to prevent the ends of justice from 

being defeated, the court may, ‘if it is so pre¬ 
scribed’.’’ 

The power to make such other interlocutory 
orders mentioned in cl. (e) can only be exercised 
if it is so prescribed by the rules. If there is 
nothing in O. 39, R. 1. or in any other provision 
of the rules, the power conferred on the^ Court 
und^r cl. (e) could not be exercised at all. This, 
however, does not prevent the court from exercis¬ 
ing its inherent jurisdiction which is referred to 
in S. 151, Civil P. C., as already stated. 

(8) The result, therefore, is that so far as tlio 
appeal of defendants 6 and 7 is concerned, it 
fails and we dismiss it with costs. 

(9) In the appeal filed by the plaintiff it was 

contended that the lower Court erred ia not 
issuing an injunction restraining the defendants 
from taking out a licence and using the KaU as 
a cinema hall to the detriment of the interests- 
of the plaintiff. It has already been noted that 
no party has yet been able to obtain a licence. ^ 
If the plaintiff’s prayer that the defendants be 
restrained from obtaining a licence were io to 
granted, the result would be that the Hall would 
remain vacant and ever>’body concerned would 
suffer. The court below was. therefore, right in 
refusing to issue an injunction. At the same lime, 
in our opinion, the circumstances of the case 
demanded that in order to protect the interests 
of the plaintiff, a receiver should have been 
appointed who might obtain the licence and run 
the cinema hall for the benefit of the person 
ultimately entitled to the possession of the HaU. | 
The plaintiff is obviously not in possession and I 
the defendants are in possession. The proper j 
order that should have been passed by the court I 
below was to appoint defendants 6 and 7, who I 
allege to be lessees of the premises, as joint I 
receivers to obtain licence to run the cinema and, I 
as such, to render accounts to the court. Such I 
a course would not have interfered with the use I 
of the Hall as a cinema by the defendants and I 
would have amply protected the iriterests of tho 1 
plaintiff I 
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(10) We, therefore, in modification of the order 
passed by the Court below appoint defendants 6 
and 7 as receivers of the' Hall for the purpose of 
carrying on a cinema business tlierein. They may 
obtain a licence for that purpose which will enure 
for the benefit of the party who will succeed in 
the suit. The directions issued by the court 
below regardiiig the fuimishing of security by them 
and submitting of accounts shall stand. 

(11) Two weeks’ period laid down by the court 
below for furnishing security has expired and they 
shall now furnish security within a period of two 
montlis. In case of their failure to furnish secu¬ 
rity or to submit accounts as directed by the 
court below, the plaintiff shall act as a receiver 
and in that case the licence for running the cinema 
show will be obtained by him and he will furnish 
security to the same extent, that is to say, in 

amount of Rs. 25,000/- and submit account 
in the same terms as the defendants have been 
directed. 

(12) In case the plaintiff takes the place of 
defendant as receiver he shall deposit in court the 
amount of profit every month that accrues out of 
the cinema business. In any case, whether the 
defendants 6 and 7 are receivers or the plaintiff 
is the receiver a sum of Rs. 1100/- will be paid to 
the credit of defendant 5 who may withdraw it 
with the consent of defendants 1 to 4 as rent 
which the plaintiff was admittedly bound to pay 
for the premises. This order does not affect the 
liability of defendants 6 and 7 to pay such amount 

of rent to defendant 5 as he may have aerced 
to pay to it. 

(13) Hearing of the suit in the court below shall 
be expedited. 

(14) Our order has been passed to operate d jring 
the pendency of the suit in the court below. After 
’iie decision of the suit it will be open to the 

parties to apply afresh for such orders as they 
be advised. 


C/R.G.D. 


Order accordingly. 
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V. BHARGAVA J. 

others, Defendant 
Narain, Plaintiff and other 

Oefendants-Respondents. 

557 of 1946, D/- ,5-12-195 
against decree of Dist. J„ Unao, D/- 5-8-1946 

CWl P C. (1908), O. 41 R. 33 - Pan 
defpna!!'A~ Preliminary decree — Appeal 1 
charwrt"! ~ defendants respondents di 

plaintiff w; 

inter between defendan 

n Af competent ev< 

AnnT r P d^charged respondents. (Para 1 
Anno. C. P. C.. O. 41 R. 33 N 6 

issueS. 11 - Matter not 
.Act (25 K34 )!'s.Ti)^- ^ Encumbered Estat 
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Act nrneeoHin^ ‘ .'u Encumbered Estates 
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determinpH iH iu statement was 
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Held that it was open to the Court to hold 
that the plaintiff’s share was only 6 annas 
and not 10 annas. AIR 1952 All 227, (FB), 
Applied (Para 3) 

Anno. C. P. C., S. 11 N. 12, Pt. 1 


R. N. Shukla, for Appellants; N. Banerji, for 
Respondent No, Ij 

CASE REFERRED TO: 

(A) (’52) AIR 1952 All 227: 1952 All LJ 

156 (FB) (Pr 3) 

JUDGAIENT: This second appeal arises out of 
a suit for partition. The plaintiff respondent claim¬ 
ed a 10 annas share in the property in suit. The 
defendants appellants contended that the share of 
the plaintiff was 6 annas only. The trial Court 
^eld that on merits the evidence justified the find¬ 
ing that actually the share of the plaintiff was 
only 6 annas and not 10 annas. In the lower 
appellate Court, this finding of the trial Court was 
not challenged by the plaintiff in support of the 
decree wiiich had been passed by the trial Court 
in his favour holding that his share was 10 annas. 
On facts, therefore, there is a concurrent finding by 
the two lower Courts that the plaintiffs share is 
actually six annas only. 

Both the lower Courts, however, held that the 
defendants were not entitled to challenge the claim 
of the plaintiff for the 10 annas share on account 
of a decision by the Special Judge in proceedings 
under the Encumbered Estates Act. It appears 
that the plaintiff had applied under S. 4, Encum¬ 
bered Estates Act on 27-104936, and in his written 
statement under S. 8 he showed a 10 annas share 
in this property. The whole 10 annas share was 
published in the notification under S. 11 and no ob¬ 
jection under S. 11 was filed by the defendants 
within the time allowed. The objection was filed 
beyond time and w'as ultimately rejected on the 
ground of its being time barred. 

C;on£ef,ucntly the 10 annas share shown by the 
plaintiff in his v/ritten statement under S. 8 and 
notified under S. 11 was determined by the Special 
Judge to be liable to attachment, sale or mortgage 
in the debts of the plaintiff who was the landlord 
applicant. The pica was that this detei-mination 
by the Special Judge operated as ‘res judicata’ or 
in any case banced any plea from the defendants 
that the share of the plaintiff was 6 annas and 
not 10 annas. 


wiieii ihas appeal came im for hearing a 
preliminary question arose as to whether this appeal 
was competent and could be heard by this Court 
when two persons who were parties in the lower 
Courts were not served and were exempted from 
the appeal. These two persons were Jagannath 
Singh and Dr. Shyam Manohar, v/ho were original¬ 
ly impleaded as respondents 2 and 3 in the memo- 
landum of appeal. At one stage due to non-service 
on them, the Court called upon the defendants ap¬ 
pellants to have service effected on these two res¬ 
pondents by publication and to take steps for that 
purpose wUhin ten days. Tliis order was passed 
on 20-3-19a2. Tlie order also directed that, in case 
steps were not taken within ten days, these two 
respondents would be discharged. 

No steps were taken within the ten days allowed 
and, con.sequently, under the orders of the Denutv 
Registrar dated 7-4-1952. these two respondents 
were discharged. The Deputy Registrar merely 
earned out the order of the Court wh^ch 
Hnnf discharge of the respon- 

. 1 ? i occurring in taking step.s within 
the time allowed. Tne question thus wa.s whether 
1” ®5s®nce of these two respondents the sp- 
^al was stiU competent. It ha.s to be noticed th^ 
the dexendants appellants in this appeal only 
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challenge the preliminary decree under which the 
share of the plaintiff respondent has been declared 
to be 10 annas in the property in suit and desire 
that that share should be determined to be 6 annas. 

If this appeal is allowed, the order passed by 
this Court will benefit all persons who were defen¬ 
dants in the suit and against whom partition was 
sought. In the suit, there was no question of de¬ 
termination of the shares of the defendants, ‘inter 
se. in the property left after separating the plain¬ 
tiff's share. If the share of the plaintiff is reduced 
from 10 annas to 6 annas, a 10 annas share instead 
of a 6 annas share will remain out of which all 
the defendants would get their shares and such 
a decree w’ould, therefore, enure to the benefit of 
defendants Jaganuath Singh and Dr. Shyam Ma::o- 
har also. It can in no way prejudicially affect 
their rights in the property in suit. 

Consequently, under O. 41, R. 33, Civil P. C., it 
is open to this Court to vary the decree in this 
appeal even in the absence of Jagannath Singh 
and Dr. Shyam Manohar in the manner asked for 
in this appeal. If the apioeal succeeds on merits, 
the absence of Jagannath Singh and Dr. Shyam 
Manohar from the array of parties in the appeal 
will be immaterial and the appeal can be allowed 
so as to enure to their benefit also. This preli¬ 
minary objection therefore fails. 

(3) On merits, the only qiiestion that has to be 
examined is v;hether. as a. result of the proceed¬ 
ings under the Encumbered Estates Act. it must be 
held that the plaintiff's share in the property in 
suit is 10 annas and not 6 annas though on the 
evidence on the record, the finding of fact is that 
the actual share of the plamtiff was only G annas 
and not 10 annas. I cannot see how, if the share 
of the plaintiff in the property was only 6 annas, 
he can claim that he has acquired title to a further 
4 annes as a result of the Encumbered Estates Act 
proceedings. The plaintiff came to Court claiming 
a share of 10 annas and asking for separate pos¬ 
session over that share by partition, and the burden* 
was on the plaintiff to prove that he was owner 
of this 10 annas share. 

The findings of the lower Courts, as I have said 
earlier, are that the plaintiff's share was only 6 
annas. The mere fact that, in the Encumbered 
Estates Act proceedings, the claim of the plaintiff 
that a 10 annas share was liable to attachment, 
sole or mortgage in his debts cr.nnot convey to 
him title to a further 4 annas share in the property 
which did not actually belong to him. Under S. 11, 
Encumbered Estates Act, the Special Judge is not 
reouired to determine the rights of ownership in 
the pronertv involved in the proccedii^s. All he 
is reouired to determine is whether that property 
is liable to attachment, sale or mortgage in the 
debts of the landlord applicant. That determina¬ 
tion may not ])e open to challenge and, if the pro- 
pertv is actually attached and sold, the proceedings 
of attachment and sale may also not be open to 
challenge by the real ov/ner but the mere determi¬ 
nation by the Special Judge that property is liable 
to attachment, sale or mortgage cannot extinguish 
the owmership of the real owner and convey it to 
the applicant. This principle was clearly enun¬ 
ciated by a Full Bench of this Court of which I 
was a member in — ‘Krishna Pal Singh v. Mt. 
Babban’, AIR 1952 All 227 (A). The principle laid 
down by the Full Bench is fully applicable to the 
present case and consequently it must be held that, 
even though no objection had been taken by the 
defendants appellants in the proceedings under the 
Encumbered E*states Act. it is open to the Court in 
this case to hold that the plaintiff’s share is only 
6 annas and not 10 annas. On facts, the share 


having been found to be 6 annas, the preliminary 
decree should have granted only this share to the 
plaintiff. The appeal is consequently allowed with 
costs in all the Courts and the preliminary decree 
is varied inasmuch as the share of the plaintiff 
shall be 6 annas and not 10 annas in the property 
in suit. 

B/V.R.B. Appeal allowed. 
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HARISH CHANDRA J. 

Ganesh Prasad. Convict Applicant v. State of 
Uttar Pradesh. 

Criminal Revn. No. 1342 of 1952, D/- 9-9-1953, 
against order of Addl. Sessions J., Kanpur, D/- 
30-7-1952. 

Constitution of India, Art. 20(2) — Fresh 
prosecution — Retrial after setting aside con¬ 
viction in appeal — It is not fresh prosecution 
on same facts — (Criminal P. C. (1898), S. 403). 

A retrial cannot be regarded as fresh 
prosecution within the meaning of Art. 20 
(2). Where a person has been prosecuted 
and^ convicted but the appellate court 
finding the conviction illegal inasmuch as 
the charge had been improperly framed, 
sets aside the conviction, and orders a re¬ 
trial, the retrial is not a fresh trial but 
continuance of the same prosecution. 

Moreover, the prohibition is against a 
person being prosecuted and sentenced for 
the same offence more than once. Where 
Ihe^ Sentence once passed has been set 
aside. Art. 20(2) can be no bar to a retrial 
for the same offence. (Para 2) 

Anno: Cr. P. C. S. 403 N. 7. 

Bishnu Chandra Saxena, for Applicant; H. L. 
Kapeor, for the State. 

_ ORDER : The only point raised in this revi¬ 
sion is that the order of the court below direct¬ 
ing a retrial of the applicant is illegal, inas¬ 
much a.s it is against the provisions of Art. 
20(2), Constitution of India. 

Article 20(2) provides that no person shall 
be prosecuted and punished for the same offence 
more than once. In this case, the applicant 
was prosecuted and convicted by a Magistrate 
of the First Class under S. 409,-.'Penal Code, 
and .sentenced to eighteen months’ rigorous im¬ 
prisonment. He appealed. The learned Ses¬ 
sions Judge found that the trial was illegal, 
inasmuch as the applicant had been charged I 
with having committed offences during a pe- J 
riod exceeding one year. He accordingly set I 
aside the conviction and sentence and remand¬ 
ed the case to the Magistrate for retrial after 
refrarning the charge in the light of the ob¬ 
servations contained in the judgment. It is con¬ 
tended that the procedure invoU^es a prosecu¬ 
tion of the applicant more than once. 

(2) In my view, the retrial of the applicant 
cannot be regarded as a fresh prosecution. He i 
was prosecuted before the Magistrate and con- I 
victed and sentenced. The appellate court found j 
that the conviction was illegal, inasmuch as I 
the charge had been improperly framed and has I 
directed, after setting aside that conviction I 
and sentence, a retrial of the applicant. It is I 
a continuance of the Same prosecution. I 

Moreover, the prohibition is against a person I 
being ‘prosecuted and sentenced’ for the same I 
offence more than once. In this case the sent-'! 
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ence once passed has been set aside and the 
said Article of the Constitution can be no bar 
to a retrial of the applicant for the same offence. 
In my view the order passed by the court be¬ 
low does not err against the provisions of Art. 
20(2) of the Constitution and the contention 
has no force. 

The application is accordingly rejected. The 
applicant is on bail. The applicant will remain 
on the bail which has already been granted to 
him pending completion of the proceedings in 
the Court belov/. The order staying further 
proceedings is discharged. The record will be 
returned forthwith to the court below. 

B/R.G.D. Application rejected. 
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(LUCKNOW BENCH) 

AGRAWALA AND RANDHIR SINGK JJ. 

Roop Kishore Tandon and others. Appellants 
V. 3raj Kishore Tandon and others, Respon¬ 
dents. 

First Appeals Nos. 101 & 102 of 1946, D/- 14-8- 
1953, against decree of Civil Judge, Sitapur, DA 
23-5-1946. 

(a) Debt Laws — U. P. Agriculturists’ Relief 
Act (27 of 1934), S. 2 — Person holding vested 
lemainder in property. 

The word ‘pays’ in S. 2 shows that the 
liability for payment must be ‘in pracsenti’. 
Therefore, a person who holds a vested 
remainder in the property and who has not 
yet come in possession of the property can¬ 
not be said to bo an agriculturist under the 
Act. ^ (Para 8) 

(b) Hindu Law — Joint family — Presump¬ 
tion — Tenancy — (Evidence Act (1872), 
O. 114). 

In the case of a tenancy standing in the 
name of one of the members of a joint 
Hindu family, the presumption is that the 
person in whose.name the tenancy stands 
is the person who is liable to pay rent to the 
landlord: 

Held that the plaintiff did not establish 
a joint family tenancy. (Para 9) 

Anno: Evidence Act, S. 114 N. 20. 

1 T’rivedi and G. N. Mehrotra, for Appel¬ 

lants; M. K. Seth holding brief of K. N. Tandon, 
for Respondents, 


JUDGMENT: These two appeals arise out 

of two suits but the same question is involved 
in both of them and they may, therefore be dis¬ 
posed of by this judgment. 

^2) Appeal No. 101 of 1946 arises out of a suit 
under S. 33, Agriculturists’ Relief Act for account¬ 
ing under a mortgage deed dated 9-7-1928, executed 
by Shrimati Ram Piari defendant-respondent 4 
and her four sons, Onkar Nath, Brij Kishore. 
bnlam Kishore, defendants-respondents 1 to 3 
and the plaintiff-appellant, Rup Kishore. The 
mortgagee was Sukhan Lai, defendant-respondent 
b wio transferred his mortgagee rights lo Brij 
Kisnore one of the mortgagors, arrayed as defen- 

plaintiff’s case was 
mat he was an agriculturist both at the date of the 
uit as well as at the date of the loan & therefore, 
ne was entitled to sue for accounts under the 
Agriculturists’ ReUef Act. 


Q J plaintiff was 

an agr.cul.urist on the date of the loan. 


(4) Appeal No. 102 arises out of a similar suit 
for accounts under S. 33, Agriculturists’ Relicl 
Act in respect of two mortgage deeds one dated 
9-7-1923 and the other dated 20-1-1928, executed by 
the same mortgagors, namely, Ram Piari, Onkar 
Nath, Brij Kishore, Shyam Kishore and Rup 
Kishore in. favour of Shrimati Shyamo Bibi, wife 
of Onkar Nath one of the mortgagors. Shrimati 
Shyamo Bibi having died, her rights have devolved 
upon her husband, Onkar Nath, defendant-respon¬ 
dent 1. The same question whether the plaintiff 
Rup Kishore was an agriculturist on the date of 
the loan arises in this appeal as well. 

(5) The Court below accepted the defence con¬ 
tention and dismissed the suits. 

(6) The only point involved in these appeals is 
wmether the plaintiff was an agriculturist at the 
date of the loans. The plaintiff-appellant relied 
upon three facts to establish that he was an 
agriculturist on the date of the loan. Firstly, 
that he held a vested remainder in certain pro¬ 
perty along with his mother, Ram Piari. w'ho held 
a life estate under the will of Seth Jai Dayal, 
father of Ram Piari. Secondly, that he was a 
co-tenant in the tenancy holding which stood in 
the name of Onkar Nath, defendant-respondent. 
Thirdly that under the mortgages in suit he should 
be deemed to be merely a surety and not the 
original mortgagor. It was contended on his 
behalf that as he W'as an agriculturist at the 
date of the suit he had a right to sue under S. 33, 
Agriculturists’ Relief Act as admittedly Ram Piari 
the principal debtor was an agriculturist on the 
date of the loan. 

(7) It appears that Seth Jai Dayal executed a 
v/ill in favour of Ram Piari and her four sons 
on 18-6-1920. By this will he gave a life estate 
to Ram Piari and directed that Onkar Nath, Brij 
Kishore, Shyam Kishore and Rup Kishore would 
succeed to the estate after her death. The four 
sons of Ram Piari, therefore, obtained a vested 
remainder in the property while Ram Piari receiv¬ 
ed only a life estate. Seth Jai Dayal died in 1922. 
Ram Piari relinquished four-fifths of the share 
in favour of her sons by two deeds of relinquish¬ 
ment, one dated 29-7-1930 and the other dated 
27-11-1942. By these deeds of relinquishment the 
four sons including tlie plaintiff-appellant, became 
the owmers 'in praesenti’ of four-fifths of the pro¬ 
perty and were no doubt agriculturists since 1930 
but the mortgages having been executed in the 
year 1928 the deeds of relinquishment could not 
make them agriculturists retrospectively. For the 
purposes of determining whether they were 
agriculturists on the date of the loan, the relin¬ 
quishment deeds cannot be taken into considera¬ 
tion. 

(S) An agriculturist is defined in S. 2 of the Act 
as a person who pays land revenue, local rate or 
rent. The word ‘pays’ shows that the liability for 
payment must be ‘in praesenti’. The estate was 
in the possession of Ram Piari at the date of the 
loans. She v/as alone liable to pay revenue, local 
rate or rent, it could not be said that her sons who 
hold a vested remainder and would have come 
into possession of the property on her death also 
pa:d any land revenue, local rate or rent. In our 
opinion a person who holds a vested remainder in 
the property and who has not yet come in pos¬ 
session of the property cannot be said to be an 
agriculturist under the Agriculturists’ Relief Act. 
The plaintiff was. therefore, not an agriculturist 
on the date of the loans. 

(9) The evidence with regard to the tenanev 
no dmg which .stood in the name of Onkar Nath 
in the year 1923 to show that it was a joint family 
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holding is contradictory. While the plaintiff alleges 
that the holding standing in the name of Onkar 
Nath was held by him on behalf of all the members 
of the family, because all were members of a 
joint Hindu family, Brij Kishore has sworn that 
it waii not a joint family tenancy. In the case of 
a tenancy standing in the name of one of the 
members of a joint Hindu family, the presumption 
is that the person in v/hose name the tenancy 
stands is the person who is liable to pay rent to 
the landlord. Assuming that it can be proved that 
the tenancy is a joint family tenancy we do not 
think that the plaintiff has succeeded in establish¬ 
ing this in the present case. We, therefore, agree 
with the Court below that the plaintiff was not 
an agriculturist on the date of the loan by virtue 
of the tenancy which stood in the name of Onkar 
Nath. 

(10) As regards the plaintiff’s allegation that he 
was merely a surety in the transactions relating 
to the three mortgages, we may state that in the 
mortgage deeds executed by Ram Piari and her 
sons including the plaintiff, there is no indication 
whatsoever that the sons of Ram Piari were merely 
her sureties. The mortgagees may not have 
advanced any loan to Ram Piari alone having 
regard to the fact that she was merely a lifeholder. 
They accordingly advanced the loan not to Ram 
Piari alone but also to the sons who together 
represented the entire estate. There is. therefore, 
no reason to think that the plaintiff and his 
brothers were merely suretie.s. This being so, the 
third ground on which the plaintiff claims that he 
is entitled to sue also fails. 

(11) There is no force in these appeals. They 
are dismissed v;ith co.sts. 

B/H.G.P. Appeals dismissed. 


r 
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MOOTHAM AND SAPRU JJ. 

Bhakat Shiromani, Applicant v. The Rent 
Control and Eviction OfTicer and another, Op¬ 
posite Party. 

Civil Misc. Writ No 540 of 1953, D/- 15-9- 
1953. 

(a) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), 
S. 2 — Control and Eviction Rules — Rule 7 
— Portion of premises occupied by owner — 
Allotment of unoccupied portion — Owner 
must be consulted before making allotment — 
Allotment without consulting owner is bad, 

(Para 3) 

(b) Houses and Rents — U. P. (Temporary) 

Control of Rent and Eviction Act (3 of 1947), 
S. 3 — Control of Rent and Eviction Rules, 
Rule 7 — Accommodation falling vacant, whe¬ 
ther is part of a accommodation occupied by 
owner or separate independant accommodation, 
depends on facts of case — One house divided 
into two parts and numbered separately in 
municipality — Portion of one part and whole 
of the other part occupied by owner — Allot¬ 
ment of unoccupied portion — Rule 7 held 
applied. (Para 5) 

S. K. Agarwal, for Applicant; A. Banerji, for 
Opposite Party. 

MOOTHAM J.: 

This is a petition under Art. 226 of the Consti¬ 
tution by a landlord who seeks to have quashed an 
^lotment order made under the U. P. Control of 
Rent and Eviction Act in favour of respondent 2. 


& Eviction Officer {Mootham J ,) A. I. R, 

Respondent 1 is the Rent Control and Eviction 
Officer, Allahabad. 

(2) The petitioner is the owner of a building 
in Motilal Nehru Road, Allahabad, which has been 
sub-divided into two parts known as llA and IIB, 
It is a two storyed building and the petitioner 
occupies the whole of llA and the first floor of 
IIB. The premises which are the subject of the 
allotment order are the ground floor of IIB. The 
case for the petitioner is that he was not consult¬ 
ed before the allotment order in favour of res¬ 
pondent 2 was made as is required by R. 7 of the 
Control of Rent and Eviction Rules. 

(3) The allotment order, which has not been 
produced, was made on 24-3-1953. The petitioner 
had, prior to tliis date, written several letters to 
the Rent Control Officer asking that the disputed 
accommodation be allotted to him. but on 21-3- 
1953, that is three days before the allotment 
order was made, he wrote a further letter to the 
Rent Control Officer saying that he had no objec¬ 
tion if the premises were allotted to one Sjt. Kr. 
Trilochan Pandit Singh Ji. 

The learned Standing Counsel, who appears for 
the Rent Control and Eviction Officer, has argued 
that as at the time of making the allotment order 
respondent 1 bad before him tliis letter of the 
petitioner dated the 21st March, he was aware of 
the wishes of the petitioner and that there was. 
therefore, a sufficient compliance with the provi¬ 
sions of R. 7, we do not think this contention can 
be upheld. 

In the first place it is clear from the counter¬ 
affidavit filed on behalf of respondent 1 that all 
that the latter took in^^o account at the time of 
making the order of allotment were the relative 
needs of the petitioner and respondent 2. In the 
second place R. 7 provides that where a portion of 
an accommodation falls vacant and the o^mer is 
in occupation of another portion, the Rent Con¬ 
trol Officer must before making an allotment order, 
“consult the owner and shall, so far as possible 

make the allotment in accordance with the wishes 

of the owner." 

In our opinion the purpose of this rule is to avoid, 
as far as possible, the friction and - difficulties 
which may arise in those cases in which an owner 
has. in effect, to share his house with a tenant of 
whom for some reason he may disapprove; and 
that v/hen the rule provides that the Rent Control 
Officer shall "consult the ov;ner" it means that 
the owner has to be consulted as to the suitability 
of the proposed tenant. It is clear in this case 
that this was not done. 

(4) Sri P. C. Chaturvedi, who appears for res¬ 
pondent 2, has advanced another argument. He 
has contended that the petitioner was not in fact 
in occupation of accommodation another portion of 
which has been allotted to respondent 2. He says 
that premises llA and IIB constitute separate 
“accommodation'’ and that consequently R. 7 has 
no application. He has laid stress on the fact, 
which is not in dispute, that premises llA and IIB 
are separately assessed by the Municipality and 
this he says is conclusive as regards the separate¬ 
ness of the accommodation. He has also invited 
our attention to the definition of the term ‘ac¬ 
commodation’ in S. 2 of the Act. In our opinion 
it is not possible to lay down any general test by 
which it can be determined whether the accommo¬ 
dation which has fallen vacant is part of the ac¬ 
commodation occupied by the owner. We think 
each case must depend upon its own facts. 

(5) In the present case some confusion has b^n 
caused by the inaccurate use of the phrase ‘build- 
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ing No. IIB\ It is clear that IIB is not a separate 
buikUng but is part of one building which has been 
sub-divided into two parts. We are also satisfied 
OD the evidence that it is not the whole of the 
port IIB which has been allotted to respondent 2, 
but only a portion of that part, namely, the ground 
floor, and that the first floor is in the occupation 
of the petitioner. We are, therefore, satisfied that 
the facts aue such as make applicable the provi- 
siwis of R. 7. 

(6) We hold, therefore, that the petitioner ought 
to have been consulted before the allotment order 
in favour of respondent 2 was made and that he 
was not consulted. The petition therefore suc¬ 
ceeds, and we quash the order of allotment in 
favour of respondent 2 dated 24-3-1953. and direct 
that the Rent Control and Eviction Officer make 
a fresh allotment of the premises in dispute after 
ctnnplying with the Act and the Rules made there¬ 
under. 

(7) The petitioner is entitled to his costs. 

C/RGJD. Petition allowed. 
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MALIK C. J. AND CHATURVEDI J. 

Wasiq Ali Khan, Appellant v. Nand Kishcre 
and othei^:, Respondents. 


would not have prejudiced the defendants* 
case. In the circumstances they voluntari¬ 
ly suffered part of the damage by allow¬ 
ing the money to remain in deposit in 
Ccurt when they could have easily with¬ 
drawn the amount. In calculating mesne 
profits, therefore, the Courts could take 
that fact into consideration and allow them 
cnly such damage as they did hot suffer 
voluntarily. Hence interest at the rate of 
6 per cent., the rate at which the interest 
has been allowed the defendants from the 
plaintiff, should be allowed on the sum of 
Rs. 6221/- from the date cf dispossession 
to the date of restitution of possession of 
the property to the defendants, to be de¬ 
ducted from the mesne profits awarded to 
the defendants. (Para 3) 

Anno: Civil P. C., S. 144 N. 22. 

J. Swarup, for Appellant; A. P. Gupta, for 
Respondents. 

CASES REFERRED TO : * Paras 

(A) (’29) AIR 1929 Pat 593: 126 Ind Cas 383 2 

(B) (’42) AIR 1942 Mad 166: 201 Ind Cas 202 2 

(Cj (’25) AIR 1925 Rang 215: 3 Rang 251 2 

MALIK C. J.: 

The facts of this case arc very simple, but it 
raises a point of law of some interest, as there are 
no clear decisions on the point. 


Ex. Second Appeal No. 1621 of 1944, D/- 
26-^1953, against order of Dist. Judge, Aligarh, 
D/- 6-4-1944. 

Civil P. C. (1908), S. 144 — Redemption de- 
tsrec — Plaintiff depositing redemption amount 
— Defendant not withdrawing same but appeal¬ 
ing — Appeal allowed — Application under S. 
144 by defendant for possession and mcsnc 
profits for period of dispossession — Interest 
On deposit held should be deducted from mesne 
profits. 

A suit for redemption was decreed^ on 
the plaintiff-mortgagors paying within time 
fixed, a sum of Rs. 6221/- The rroit- 
gagors deposited the amount under O. 
34, R. 7 in Court. The money, how¬ 
ever, remained in deposit in the Court as 
the defendants did not choose to withdraw 
it. The defendants filed an appeal, which 
was allowed. It was held that the mort¬ 
gage had become time-barred on the date 
of the suit and the plaintiff could not, 
therefore, get a decree for redemption. 
Thereafter the defendants applied under 
S. 144 for restoration of possession and also 
claimed mesne profits for the period dur¬ 
ing which they had been out of possession. 
The plaintiff raised various pleas. One cf 
)I the pleas raised by the plaintiff was that 

s they were not entitled to any mesne pro- 

:t fits as during the period that they were 

i3 out of possession, the sum of Rs. 6221/- 

:t, had remained deposited in Court and they 
B ^ could have easily withdrawn that amount: 

Held that the mesne profits have to be 
^ worked out according to the principle of 

ec* justice, equity and good conscience, there 

aC' being no other guide for the purpose. In 
0 working out the figures, the loss suffered 
by the defendants could have been mitigat- 
tio* cd by them to some extent if they had 

aC' withdrawn the amount which had been de- 

ijS posited and by reason of which deposit 
they had been deprived of possession of 
the property. The withdrawal of the amount 


The plaintiff-appellant is the mortgagor who fil¬ 
ed a suit for redemption of a mortgage with posses¬ 
sion. That suit was decreed on 24-7-1934 on pay¬ 
ment of Rs. 6221/-. A decree under Order 34, R. 
7 for redemption of the mortgage was passed and 
the decree-holder was given six months’ time to 
pay the amount. The decree-holder mortgagor 
thereupon deposited Rs. 6221/- and on the deposit 
being made in accordance with the provisions of 
Order 34, Rule 7, a final decree for redemption was 
passed and the plaintiff-decree-holder was put m 
possession of the property. 

The money, however, remained in deposit in che 
Court as the defendants did not choose to with¬ 
draw it. The defendants filed an appeal, which 
was allov/ed on 16-4-1941. It was held that the 
mortgage had become time-barred on the date of 
the suit and the plaintiff could not, therefore, get 
a decree for redemption. Thereafter the defen¬ 
dants applied imder Section 144, Civil P. C. for res¬ 
toration of possession and also claimed mesne pro¬ 
fits for the period during which they had been out 
of possession. The plaintiff raised various pleas. 
One of the pleas raised by the plaintiff was that 
they were not entitled to any mesne profits as dur¬ 
ing the period that they were out of possession, 
the sum of Rs. 6221/- had remained deposited in 
Court and they could have easily withdrawn that 
amount. The lower Courts have held that the de¬ 
fendants were not bound to withdraw the sum of 
Rs. 6221/- and have allowed them mesne profits, 
calculating the amount on the basis of gross rental. 
The plaintiff was, however, allowed 10 per cent, as 
collection charges and was given credit for the 
amount paid by him as land revenue and interest 
on the balance of the income payable to the de¬ 
fendants was also charged. A sum of Rs. 1957/12/5 
was found due from the plaintiff to the defendants. 

(2) In this second appeal the point urged is that 
in allowing mesne profits, the amount which the 
defendants would have earned on the sum of Rs. 
6221/- if they had withdrawn the amount, should 
be deducted. Learned counsel for the defendants, 
however, has urged that the defendants were not 
bound to withdraw the amount and as they did 
not withdraw it, the income that might have been 
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earned from that amount should not be taken into 
consideration in working out the mesne protits. 

Several cases have been cited at the Bar, but 
barring- certain observations in — ‘Daluram v 
Ramanand', AIR 1929 Pat 593 (A) the other cases 
are not ver^’ helpful. — ‘Sitaramayya v. Ven- 
kanna’, A. I. R. 1942 Mad 166 (Bj is a decision of a 
Bench of the Madras High Court where A had ob¬ 
tained a decree against R for a sum of money. R 
appealed. A did not apply for execution but R in 
anticipation of such an application asked for stay 
of execution. The stay was granted on his fur¬ 
nishing security to the satisfaction of the Court in 
the amount of the decree. As R was not able to 
furnish security, he deposited the whole amount 
in cash which remained lying in Court. R’s ap¬ 
peal was allowed and the suit filed by A was dis¬ 
missed. Thereupon R became entitled to withdraw 
the money that he had deposited. He filed an ap¬ 
plication under Section 144 for restitution and 
claimed interest. The Court held that if the res¬ 
pondent had suffered any loss, the blame rested on 
him and he could not claim that A should be made 
to make up the loss. The learned Judges pointed 
out that A had not even applied for execution of 
the decree and he was not responsible either for the 
deposit or for the money remaining idle in Court 
for the period during which the appeal had re¬ 
mained pending. 

The other case, viz., — ‘Ma Tok v. Maung Mo 
Hnaung’, A. I. R. 1925 Rang 215 (C), is also not 
very helpful. In that case A had obtained a de¬ 
cree against B. In execution of the decree B’s proper¬ 
ty was sold and purchased by X. X deposited the 
money in Court. The sale was, however, not con¬ 
firmed, with the result that X was not able to ob¬ 
tain possession of the property. On appeal to iho 
Privy Council, the decree passed in A's favour was 
set aside, with the result that the sale fell through. 
The auction-purchaser then claimed that she had 
suffered damage as her money had remained in 
deposit in Court and she was entitled to be com¬ 
pensated 8nd claimed interest. Nobody had the 
benefit of the money that she had deposited and 
no party was responsible for her having made the 
deposit. In the circumstances the learned Judges 
held that it will not be equitable that either party 
to the suit should be ordered to pay interest on the 
money to the auction-purchaser. 

In — ‘Dalu Ram v. Ramanand (A)’, (ante), the 
decree-holder had put his decree under execution. 
The judgment-debtor filed an appeal and an ap¬ 
plication for stay. He got a stay on deposit of 
the whole of the decretal amount, which amount, 
however, he did not w^ant to be paid over to the 
decree-holder without his furnishing sufficient secu¬ 
rity for its refund. The decree-holder was not able 
to furnish security, with the result that the amount 
remained lying in Court for some time. The ap¬ 
pellate Court allowed the appeal and set aside the 
decree. When withdrawing the amount deposited, 
the judgment-debtor claimed that the decree-holder 
must pay him interest as he had suffered loss by 
reason of the amount having been deposited in 
Court. The learned Judges rejected the claim for 
interest for a part of the period and in considering 
the question as to the meaning of the words “mesne 
profits” and how the equities were to be worked 
out, .the learned Judges made the following obse’*- 
vation: 

“If he (the decree-holder) could with ordinary dili¬ 
gence have received the amount, there is no reason 
why he would not be liable to pay interest to the 
party who was by reason of his action deprived 
of the benefit of his money. In the present case 
our attention is drawn by the learned advocate 


for the appellant to the fact that the judgmcao^ 
debtor had raised an objection to his withdnwid 
of the money. It appears that the judgmemU 
debtor did really file an objection petition bat 
this was dismissed on 29-3-1924. So up to ttuit 
date even with ordinary diligence the decree-bid¬ 
der could not have withdrawn the decr^ttl 
amount deposited by the judgment-debtor, but 
after that if he was diligent in the ordinary way, 
the money was certainly available to him .” 

They, therefore, allowed interest to the respcaideiit ^ 
irom the date when the money became available 
to the decree-holder till its repayment. 


(3) It is not necessary for us to consider in this 
case whether if a judgment-debtor has deposited 
money in Court and the decree-holder does noth¬ 
ing to withdraw that amount, the decreeJiolder 
thereby becomes liable to pay interest by way of 
damages to the judgment-debtor and to make good 
to the judgment-debtor any loss that he might 
have suixered by reason of the deposit. The post 
Uoa in this case is slightly different. Here the 
successful defendants are claiming mesne profits 
irom the plaintiff for the period durin g which 
they had been deprived of possession of the pro¬ 
perty under the decree of the trial Court. These 
mesne profits have to be worked out according 
to the principle of justice, equity and good consci¬ 
ence, tlipic being no other guide for the purpose. 
In woxking out the figures, it appears that the 
loss suffered by the defendants could have been 
mitigated by them to some extent if they had 
withdrawn ihe amount which had been deposited 
and by reason of which deposit they had been 
deprived of possession of the property. It is not 
shown to us that the withdrawal of the amount 
would have, in any manner, prejudiced the defen¬ 
dants’ case. In the circumstances, it appears to 
us that they voluntarily suffered part of the 
damage by allowing the money to remain in deposit 
in Court when they could liave easily withdrawn 
the amount, in calculating mesne profits, there¬ 
fore, the Courts can take tiiat fact into considera¬ 
tion and allow them only such damage as they did 
not suffer voluntarily. In our view, therefore, from 
the sum of Rs. 1957/12/5 interest at the rate 
of 6 per cent., the rate at which interest has been 
allowed the defendants from the plaintiffs, should 
bo allowed on the sum of Rs. 6221/- from the date 
of dispossession to the date of restitution of pos¬ 
session of the property to the defendants and if 
the amount exceeds the sum of Rs. 1967/12/5, the 
defendants will not be entitled to claim any mesn© 
profits. The defendants were dispossessed on 11- 
8-1935, and as the appeal was a-llowed by this 
Court on 16-4-1941, the possession of the property 
must have been restored to the defendants on s<»ne 
date after the decision of the appeal. The interest 
on the sum of Rs. 6221/- for this period at the rate 
of interest mentioned by us exceeds Rs. 1957/12/5 
and therefore the defendants are not entitled to 
claim any amount as mesne profits. 

(4) The result, therefore, is that this appeal is 
allowed, the order of the lower Court directing 
the sum of Rs. 1957/12/5 to be paid to the defen¬ 
dants as mesne profits is set aside. In the cir¬ 
cumstances of the case we are not prepared t4> 
allow any costs to either party. The parties 
therefore, bear their own costs throughout. 


B/R.G.D. 


Appeal allowed 
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MALIK C. J. AND CHATURVEDI J. 

Municipal Board, Mau Nath Bhanjan, De- 
fenc^nt-Appellant v. Raghunath Prasad, Plain¬ 
tiff-Respondent. 

Second Appeals Nos. 587 and 1441 of 1945 
and 2440 of 1944, D/- 26-8-1953, from order of 
Civil Judge, Azamgarh, D/- 18-2-1944. 

(a) Municipalities — U. P. Municipalities 

Act (2 of 1916), S. 293 — Bye-law 8 of Mau 
Municipal area — Right of Municipality to 
charge fee for projection. 

Plaintiff shop-keeper, covering up Muni¬ 
cipal drain 6’-4” deep and 2’-4” wide be¬ 
fore the shop, by putting few slabs, in 
order to enable customers to cross it, 
without falling into the drain — This is not 
projection from shop — Bye-law 8 has no 
application — No fee can be charged. 

(Para 5) 

(b) Municipalities — U. P. Municipalities 
Act (2 of 1916), S. 164 — Assessment wholly 
Illegal — Jurisdiction of CivU Court is not 
barred — (Civil P. C. (1908), S. 9). 

Section 164 does not bar the jurisdiction 
or the Civil Court in a case where the 
assessment is wholly illegal and the Board 
has no ri.ght to assess the tax under the 
provisions of the Act. AIR 1940 PC 105, 
Applied. (Paras 8, 9) 

Quaere : Whether S. 164 apply to fees 

chargeable for projection. AIR 1939 All 
661, Ref. jQ. 

Anno: Civil P. C., S. 9 N. 50. 

Misra, for Appellant; Baleshwari Pd., 
for Respondent. 

CASES REFERRED TO ; 

1951 All LJ 561 

(rB) (Pr 2) 

^%B)^^(pf 8^ l^'l 938 

air 1949 All 741: 1949 All LJ 208 

^°99^’(PC)^?A- 9)‘° 

^^(Pr'lO) ^ ^9 1G8 

MALIK C. J.; 

A three second appeals can conveniently be 

on judgment as the points raised in 

all the three cases are identical, 

(2) The respondents in these cases are owners of 
certain shops in the Municipal Area of Mau. These 

Sof!? a- Municipal 

^ ^ inches wide and 6 feet 

and 4 inches deep. It was dangerous for the 
customers coming to the shops to pass over the 
omn and the shop-keepers, therefore, put stone 
abs on the drain to cover it up and make a 
p^sage to their shops. The appellants issued 
iwtices to the shop-keepers claiming a tax on what 
they called “a projection". When the appellants 
threatened the shop-keepers that they would realise 
he amount by the issue of distress warrants, the 
shop-keepers filed three test suits out of which 
w^e thiee appeals have arisen claiming an in¬ 
junction against the appellants on the ground that 
ine levy of the tax was entirely illegal and beyond 
wie competence of the appellant Board. 

The suits were dismissed by the trial Court on 
jne ground that they were barred by S. 164, U. P 
Municipalities Act. On all other points the find¬ 
ing was in the plaintiffs’ favour. On appeals by 


the plaintiffs the lower appellate Court has de¬ 
creed the suits and against the decrees pas.-ijcd by 
the lower appellate Court these second appeals were 
filed. These cases were referred to a Bench by a. 
learned single Judge in the year 1947 but the hear¬ 
ing was stayed pending the decision of a Pull 
Bench of a case in which the question of jurisdic¬ 
tion of the civil Courts to entertain such suits wa:i 
raised. The decision of the Full Bench in — 
‘Municipal Board. Kanauj v. Manohar Lai’, AIR 
1951 All 867 (PB) (A) does not, however, deal with 

the question of jurisdiction of civil Courts in such 
matters. 

(3) The learned counsel for the appellants ha.s 
urged that the Municipal Board was entitled to 
levy the tax under Ss. 209 and 293. Municipalities 
Act and under bye-law No. 8 of the Mau Notified 
Area (now Municipal Area). Section 209 of the 
Act entitled a Municipal Board, subject to any rules 
made by the State Government, to give permis¬ 
sion for construction of projections, and S 293 
gives the Municipal Board a right to charge fees 
for such projections. Tlie lower appellate Court 
has held that no sanction having been obtained 
under S. 209, Municipalities Act to cover up the 
drain no fee could be levied for the same ruder 
S. 293 of the Act. It is not necessary fer i:s *■> 
go into that question as the cases can be doc’decl 
on another ground. 

(4) The tax or the fee is chargeable under R 8 

of the bye-law mentioned above which is in these 
tenns: 

Projections over public streets or drains may be 
permitted only on the following conditions: 

(i) that the owner or occupier shall daily re¬ 
move all refuse from the land over which his 
projection extends and keep the land clean, 

(ii) that the owner shall keep any open drain 
over which the projection extends in good 
wolking order and free from depression in 
which liquid can stagnate; 

(iii) that the owner or occupier shall, at any time 
on demand vacate the surface of his pro^ 
jection for a period of not more than 6 
hours to permit of municipal servants ins¬ 
pecting or repairing or cleaning any covered 
orain therein; 

(iv) that the owner shall duly pay in advance the 

fees prescribed by the next following bye¬ 
law. 

that the fee to 
> projection’. Tlie learned Dis- 

neetinn nn? the locality and in the ms- 

pection note he has noted that 

“a front of the plaintiff's 
-hop towards the north. The plaintiff has only 
covered the dram by stone slabs and this cover- 

the shape of platform. The dram 

deeV’^^^ ^ ® ^ tnches 

learned District Judge has held in the judg¬ 
ment under appeal as follov/s: 

plaintiff has done is only that he has 
put stone slabs on the drain simply to enable 
customers to come to the shop. It is not a pro¬ 
rally used which the term is gene- 

Projection from the shop would be somethinff 
which projects from the shop on to the land of 
the appellant. If there had been a han'^ing niat 

form in the shape of an extension oMhe floor of 

the shop to give a greater floor area it “Lm 

nf.Tn. projection. In these cases all thaT fhef 
plaintiffs have done is to put a few stone slabs^' 
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to cover the drain so that their customers may 
not have to jump across it and run the risk of 
I falling into the drain. It cannot be said that the 
j stones covering the drain are a projection of the 
I plaintiffs’ shops. The bye-laws were, therefore, 
clearly not applicable. 


(11) In our view the lower Court decided the 
cases correctly. These appeals have no force and 
are dismissed with costs. 

B/r.g.D. Appeals dismissed. 


(6) Learned counsel has relied on S. 164, Muni¬ 
cipalities Act and has urged that the jurisdiction 
of the Civil Court is barred and no suit can be 
maintained for determining the question of liabi¬ 
lity of the plaintiff to assessment. Section 164, 
U. P. Municipalities Act. Act 2 of 1916, is as fol¬ 
lows : 

“(1) No objection shall be taken to a valuation 
or assessment nor shall the liability of a person 
to be a.ssessed or taxed be questioned in any 
other manner or by any other authority than is 
provided in this Act. 

(2) The order of the appellate authority con- 
finning, setting aside or modifying an order in 
respect of valuation or assessment or liability 
to assessment or taxation shall be final; provided 
that it shall be lawful for the appellate autho¬ 
rity, upon application or his own motion, to re¬ 
view any order passed by him in appeal by a 
further order passed within three months from 
the date of his original order." 

(7) The appellate authority mentioned in this 
section to whom a right of appeal is given under 
S. 160. Municipalities Act and who can entertain 
an appeal against an assessment is the District 
Magistrate, There is no further appeal provided. 
In case of doubt on questions of law, however, the 
District Magistrate, if he so desires, can make a 
reference to the High Court under S. 162 of the 
Act. 
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MALIK C. J. AND C, B. AGARWALA J. 

Dr. S. Chaturvedi, Applicant v. Central Rail¬ 
way through General Manager, Bombay, Oppo¬ 
site Party. 

Misc. Appln. No. 9 of 1953, D/- 30-7-1953. 

Master and servant — Railway servant — 
Dismissal. 

Services of a railway servant appointed 
temporarily and not either permanently or 
for a definite period could be terminated in 
accordance with the terms of his appoint¬ 
ment and when so terminated the servant 
cannot claim that he has a right to conti¬ 
nue in service and that his removal from 
service is illegal. (Para 2) 

N. Banerji, for Applicant. 

ORDER: The applicant was a temporary sub¬ 
stitute working in a hospital at Jhansi. There was 
a case started against him for bribery and he was 
suspended on 11-8-1949. He was convicted by the 
Magistrate on 3-2-1951, but was acquitted on appeal 
by the learned Sessions Judge on 7-4-1952. Even 
before his conviction by the Magistrate, however, 
on 2-9-1949, the railway authorities terminated the 
services of the applicant while he was under sus¬ 
pension. 


(8) The question whether S. 164 bars the juris¬ 
diction of the civil Court in a case v/here the 
assessment is wholly illegal and the Board has uo 
right to assess the tax under the provisions of the 
I District Boards Act was dealt with by a Pull Bench 
of this Court in — ‘District Board of Farrukhabad 
V. Prag Dutt’, AIR 1948 All 382 (FB) (B) and a 
Division Bench of this Court in — ‘Devi Prasad 
V. Mimicipal Board. Kanauj’. AIR 1949 AU 741 (C) 
has held that the law was the same in cases under 
the Municipalities Act. 

(9) Their Lordships of the Judicial Committee in 
— ‘Secy, of State v. Mask & Co.’, AIR 1940 PC 105 
<D; have held that 

"The exclusion of the jurisdiction of the civil 
Courts is not to be readily inferred but such ex¬ 
clusion must either be explicitly expressed or 
clearly impUed. Even if jurisdiction is so ex¬ 
cluded, the civil Courts have jurisdiction to 
examine into cases where the provisions of the 
Act have not been complied with, or the statu¬ 
tory tribunal has not acted in conformity with 
the fundamental principles of judicial procedure." 
The decisions of this Court cited above conclude 
the point and we must, therefore, hold that the 
civil Court had jurisdiction. 

(10) At the close of the arguments wiiile we were 
dictating the judgment, learned counsel for the 
respondents has drawn our attention to a Divi¬ 
sion Bench case of — 'JagUnnath v. Municipal 

1 Board, Saran’, AIR 1939 All 337 (E). where it was 
held that &. 160 and 164, Municipalities Act had 
no application to the fees chargeable for projec¬ 
tions. It is not necessary for us to express any 

opinion, as we have not heard any argument on 
the pomt. 


(2) The applicant being a temporary servant and 
not having been appointed either permanently or for 
a definite period his services could be terminated 
at any time in accordance with the terms of his 
appointment, and, if his service was so terminated 
he cannot claim against his employer that he had 
a right to continue in service and that his removal 
from service was, therefore, illegal. There is 
nothing in the application or in the affidavit to 
show how the order dated 2-9-1949, terminating 
the services of the applicant was in contravention 
of the terms under which he was appointed. 

Learned counsel has relied on certain suspension 
rules for railway servants. The relevant rule is 
quoted in the supplementary affidavit and is as 
follow.s: 

"1711 — Suspension — (a) A railway servant shall 
be placed under suspension when he is arrested 
or committed to prison pending trial by a Court 
of law, and he shall remain under suspension 
until judgment is delivered by the Court, unless 
in the event of his release on bail, the authority 
competent to suspend him decides to allow him 
to resume duty pending decision of the Court." 

Learned counsel’s argument is that this rule means 
that during the continuance of the suspension an 
employee cannot be removed from service. This 
interpretation put on the rule is clearly wrong. 

It may be that in a case where the trial has 
been protracted the period of service can come to 
an end during the pendency of the trial even in 
the case of a permanent employee e.g. an employee 
may attain the age of 55—if that is the age of 
retirement in that service—and the rule does not 
provide that even though he may have attained 
the age of 55 the employer must grant him exten¬ 
sion and must not terminate his service so long 
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as the trial has not ended. The rule is only a 
guide to railway authorities as to what is to happen 
to an employee who was charged with a criminal 
offence and how he is to be dealt with after he 
has been convicted or acquitted. This rule has no 
bearing on the case before us nor can it be said 
that it in any way affects the order dated 2-9-1949, 
tenninating the services of a temporary servant. 

(3) As we are dismissing this application on the 
merits we are not going into the question whether 
this Court can entertain this VTit petition against 
the Central Railway at Bombay. 

(4) The application is dismissed. 


C/M.K.S. 


Applicaion dismissed. 
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MALIK C. J. AND V. BHARGAVA J. 

Messrs. Dwarka Prasad Sheokaran Das, Kan¬ 
pur, Applicant v. Commr. of Income-tax, U. P 
Lucknow, Respondent. 

Misc. Case No. 27G of 1950, D/- 1-4-1953. 


(a) Income-tax Act (1922), S. 28 — Jurisdic¬ 
tion and power of Income-tax Officer, Com¬ 
missioner etc. 


The Income-tax Officer is entitled to act 
on all materials that come before him when 
he i.s dealing with assessment proceedings 
or with penalty proceedings under S. 28. 
There is nothing an3^here in any law lay¬ 
ing down that the finding of the assess¬ 
ment proceeding is to be inadmissible in 
the penalty proceedings. (Para 4) 

Anno: Income-tax Act, S. 28 N. 4. 

f(b) Civil P. C. (1908), S. 11 — Miscellane¬ 
ous proceedings — (Income-tax Act (1922), S. 


The Income-tax Officer is not a Court. 
I he considerations for giving a decision 
on facts which have to be found in pro- 
ceedmgs for imposition of penalty under 
b. 28 are entirely different from those in 
the assessment proceedings. The principle 
or res judicata* does not therefore apply to 
he proceedings for assessment or for irn- 
position of penalty under the Income-tax 
Act. AIR 1950 All 249, Followed. 

(Paras 5. 6) 

Re^pondSt^^**^^’ Applicant; J. Swarup, f( 


CASE REFERRED TO : 

249: 1950-18 ITR 812 

(Pr 5) 


V. BHARGAVA J.: 

This is a reference under S. 66(1), Income-ta 
Act in which the Income-tax Appellate Tribune 

decision*^^^ following two questions for oi 


“fa) Wliether the findings of the Appellate Assls- 
t-ant Commissioner in assessment proceedings 
are relevant for the purpose of deciding the 
penalty proceedings; and 

fb) If so, whether they ooerate as ‘res judi¬ 
cata’?’* 


(2) The assessee in this case is a firm consisting 
pi four partners. During the as.sessment proceed¬ 
ings for the assessment year 1943-44, the Income- 
tax Officer held that income to the extent of 


Rs. 17,315/15/3 had been concealed by the asse&sce 
in his returns and added this sum when cal¬ 
culating the income liable to be assessed to tax. 
On 9-11-1944, the Income-tax Officer also issued a 
notice under S. 28(1)(c), Income-tax Act calling 
upon the assessee to shov/ bause why penalty 
should not be levied against him. The assessee, 
on 16-11-1944, gave his explanation but no fresh 
evidence was adduced in support of this explana¬ 
tion. The Income-tax Officer considered his own 
previous finding during the assessment proceedings 
and held that there had been concealment of in¬ 
come and imposed the maximum penalty permis¬ 
sible under S. 28. The assessee appealed to the 
.4.ppellate Assistant Commissioner and the Appel¬ 
late Tribunal but failed and on his request the 
two questions mentioned above have now been 
referred for our decision. 

(3) When the appeal was heard by the Tribunal 
the Tribunal refused to allow the counsel for the 
assessee to argue the appeal on merits and show 
that there had been no concealment on the ground 
that the finding, which had been given in the 
assessment proceedings and Vv'hich had become 
final, operated as ‘res judicata’ in these penalty 
proceedings under S. 28. It is in these circum¬ 
stances that the second question arose for re¬ 
ference to this Court. 

(4) So far as the first question is concerned, v/e 
cannot see how the assessee can contend that the 
findings in the assessment proceedings out of which 
the penalty proceedings have arisen are not at all 
relevant for the purpose of deciding the penalty 
proceedings. The Income-tax Officer is entitled to 
act on all materials that come before him when 
he is dealing with assessment proceedings or when 
he is deaUng with penalty proceedings under 
S. 28. The findings of the assessment proceedings 
were available to him and he could certainly use 
those findings as materials for an’iving at the 
findings in the penalty proceedings. There is 
nothing anywhere in any law laying dov/n that 
such material is to be inadmissible in the penalty 
proceedings. This question must, therefore be 
ansv/ered in the affirmative. 

(5) On the second question the principle has been 
so frequently laid down that it does not appear 
to be necessary to enter into any detailed discus¬ 
sion. The Income-tax Officer is not a Court and 
no question arises of a prerious decision operating 
as ‘res judicata’ in subsequent proceedings before 
the Income-tax Officer. The principle of ‘res judi- 
rata’ is only applicable to suits where there are 
two parties coming up before a Court for adjudi¬ 
cation of their disputes and not to the proceedings 
tor assessment or imposition of penalty under the 
Income-tax Act. This princiole was clearly enun- 
ciated by one of us in the case of — ‘Kamlapat 

^ V. Commr. of Income-tax, U. P.’, AIR 1950 
Afi 249 (A). It has also been laid down by various 
other High Courts, but since we are following the 
view wffiich has already been taken in this Court 
It IS not necessary to cite those cases. 

(6) Apart from the question whether the Income- 
tax Officer is a Court or not, it is also clear that 
nndings given during assessment proceedings can¬ 
not operate as Tes judicata’ in proceedings for im¬ 
position of penalty as the considerations that apply 
for ^ving a decision in the two proceedings are 
not identical. In the a.ssessment proceedings, the 
Income-tax Officer, after hearing the evidence on 
specified points, assesses the total income of the 
assessee and all that is necessary for him to find 
out is what items can be treated as income of 
the assessee. It is not at all necessary for him to 
give a finding that there has been concealment of 
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the particulars of his income or that the assessee 
has deliberately furnished inaccurate particulars 
of such income, as is necessary for imposing a 
penalty under S. 28(l)(c). Since the facts which 
have to be found are entirely different, findings 
given ^ during the assessment proceedings cannot 
operate as 'res judicata’ in proceeding for imposi¬ 
tion of penalty where entirely different facts have 
to be found. 

(7) The second question must, therefore, be 
answered in the negative. 

(8) rsince we are answering one question in favour 
of the assessee and the other in favour of the 
department v.'e make no orders as to costs. 

B/H.G.P. Reference answered. 


A.!. R. 1954 ALL. 124 (Vol. 41, C. N. 76) 

AGARWALA AND CHATURVEDI JJ. 

All India Shia Conference through Syecl 
Kalbe Abbas Hony. General Secretary, Peti¬ 
tioner V. Taqi Hadi and others, Opposite 
Parties. 

Civil Misc. (Writ) No. 335 of 1952, D/- 2G-8- 
1953. 

(a) Civil P. C. (1908), Preamble — Inteipie- 
tation of Statutes — Retrospective .effect — 
Vested rights — (Interpr-etation of Statutes). 

The general principle no doubt is that 
an enactment is presumed to be prospec¬ 
tive only and should not be interpreted 
a's affecting vested right and the presump¬ 
tion is still stronger in the case of a pend¬ 
ing action. But this is only a rule of pre¬ 
sumption. That rule itself implies that if 
the Legislature so desire's, it may affect 
vested rights, whether in past transactions 
or in pending cases, provided its language 
is clear beyond doubt. The Judiciary is 
not competent to question the law unless 
it be unconstitutional and must apply it to 
the facts of the case brought before it for 
decision. The rights of the parlies in a 
pending action may be altered by the law, 
with the result that while a party was en¬ 
titled to succeed if the law that was ap¬ 
plicable at the conimencoTient of the action 
were to be applied, may be defeated by the 
change of the law during the pendency of 
the action. The courts in such a case will 
have to apply the law as amended by the 
Legislature. What the Legislature cannot 
do is to decide cases itself, for instance it 
cannot say that a particular case or class 
of cases ‘is hereby dismissed.' But there 
is nothing in law to prevent the Legisla¬ 
ture from so altering the rights of the par¬ 
ties as to make it incumbent upon the judi¬ 
ciary to decide a case in a particular v/ay 
as intended by the Legislature or the 
Legislature may even lay down that certain 
particular suit or classes of suit shall be 
dismissed, leaving thereby to the Judiciary 
to pass the order of dismissal. Although 
in this way the Legislature in substance 
decides a pending action, it is really not 
usurping the judicial function, because it is 
acting within its power to declare the law 
which is applicable to a particular case. 

(Para 6) 

Anno; Civil P. C., Preamble N. 7. 

(b) U. P. Muslim Waqfs Act (13 of 1936 as 
amended by Act 9 of 1953), S. 8A — Section is 
retrospective. 


Section 8A is retrospective in operation 
and affects vested rights in pending actions. 

(Para 6) 

Syed Kalbe Abbas, Ambika Pd.; M. H. Beg 
and K. N. Seth, for Petitioner; R. S. Pathak, fur 
Respondents. 

CASES REFERRED TO : 

(A) (1905) 1905 AC 369: 74 LJ PC 77 (Pr 5) 

(B) (’44) AIR 1944 FC 86: 1944-6 FCR 295 
(FC) (Pr 6) 

AGARWALA J.: 

This is an application under S. 226 of the 
Constitution. The applicant All India Shia Con¬ 
ference is a registered Society under the Societies 
Registration Act 21 of 1860. It is a representative 
body of the Shias of India. It has been given 
representation on the Shia Central Waqf Board, 
formed under the U. P. Muslim Waqfs Act 13 of 
1936. Tnat Act created two bodies, the Shia Cen¬ 
tral Waqf Board and the Sunni Central Waqf 
Board to look after and manage Shia and Sunni 
Waqfs respectively. 

Section 8 provided for the constitution of the 
Shia Central Board which shall consist of 

(1) five members to be elected in the manner 
prescribed by the Shia members of the local 
legislature; . 

(ii) one member to be elected in the manner 
prescribed by the Executive Committee of the 
All India Shia Conference; 

(iii) one member to be elected in the manner 
prescribed by the Board of Trustees of the Shia 
College, Lucknow; 

(iv) three members to be co-opted by the above 
seven members froiu persons whom they regard as 
ulemas; and 

(v) the President, if he is not one of the above 
ten members. 

(2) Section 9 then provided: 

‘*(1) If at any election of members of a Central 
Board the full number of five members is not 
elected by the local legislature, the deficiency 
shall be made up by election of the requisite 
number of members by the Provincial Muslim 
Educational Conference in the case of Sunni 
Central Board, and by the Executive Committee 
of the Ail India Shia Conference in the case of 
Shia Central Board. In case of the failure of 
the Provincial Muslim Educational Conference or 
the All-India Shia Conference to make up the 
deficiency, the same shall be made up by nomi¬ 
nation by the State Government.” 

Section 12 then went on to say 

"After the formation of legislative bodies under 
the Government of India Act, 1935, the five 
members of the local legislature referred to in 
sections 7 and 8 shall be elected as follows: 

(i) four members by the Sunni or Shia mem¬ 
bers as the case may be, of the Provincial Legis¬ 
lative Assembly. 

(ii) one member by the Sunni or Shia mem¬ 
bers, as the case may be, of the Provincial Legis¬ 
lative Council.” 

(3) It will be observed that S. 8(l)(i) directed 
five members to be elected by the Shia members 
of the local Legislature not necessarily from 
amongst themselves, but in S. 12 the five mem¬ 
bers referred to in S. 8 were described as mem¬ 
bers of the local Legislature. There was, there¬ 
fore, an ambiguity and a certain amount of 
conflict between S. 8(1)(i) and S. 12. After the 
formation of the first Shia Central Waqf Board 
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the practice in the past is alleged to have been 
that whenever there were less than five Shia 
members of the local Legislature the deficiency 
was made up by calling upon the All India Shia 
Conference to elect the requisite number of mem¬ 
bers under S. 9. 

But in the middle of July 1952. in a fresh elec¬ 
tion to the Shia Central Waqt Board when the 
Shia members of the State Legislature were only 
three, namely Syed Taqi Hadi, Syed Mohammad 
Wasi and Syed Ali Zaheer, opposite parties Nos. 
1 to 3, they elected besides themselves two more 
members, namely Raja Syed Alimad Mehdi and 
Nawab Kamid Hussain, opposite parties Nos. 4 and 
5. who were not members of the Legislature. The 
applicant’s grievance is that this could not be done 
under the law by the opposite parties Nos. 1 to 
3, that since the members of the local Legislature 
were only three, the applicant had the right to 
elect the remaining two members and that this 
right could not be taken away by the opposite 
parties Nos. 1 to 3. 

The applicant, therefore, moved this Court by- 
means of the present writ petition on l-S-1952, to 
direct the opposite parties Nos. 4 and 5 not to 
participate in the proceedings of the Shia Central 
Waqf Board as its members and further to direct 
opposite parties Nos. 1 to 3 to cause the deficiency 
in the membership of the Shia Central Waqf Board 
to be made up by the applicant as contemplated 
by S. 9 of the Act. 

(4) While this petition was pending, the U. P. 
legislature passed the U. P. Muslim Waqf.s 
(Amendment) Act 9 of 1953. The Act received 
the assent of the President on 26-2-1953. By this 
Act, the anomaly which existed between Ss, 8 
and 12, as mentioned above, was removed. Section 
12 was deleted altogether from the principal Act 
and after S. 8. the following section was added: 

“8-A. Nothing in sections 7 or 8, or in section 12 
omitted by section 5 of the U. P. Muslim Waqfs 
(Amendment) Act, 1952, shall be deemed ever 
to have required that the members to be elected 
by the members of the State Legislature shall 
be from amongst the members for the time being 
of any House of the said Legislature."^ 

This amendment made the position absolutely 
clear. It is not necessary now that the five mem¬ 
bers who were to be elected by the members of 
the Legislature under section 8 should themselves 
be members of the Legislature. They could be 
outsiders. Tlie right of election was ^*ested in 
the members of the Legislature, but the persons 
to be elected need not necessarily be members of 
that body. 

(5) The applicant's contention, lastly is that this 
■amending Act does not apply to the present case 
which was pending on the date on which it came 
into force, and. secondly that the legislature has 
no power to affect the rights of parties in a 
pending case for two reasons: 

(a) it cannot take away vested rights, 

and 

<b) it cannot decide a pending case which is the 
function of the judiciary and not the func¬ 
tion of the Legislature. 

The contentions raised by the counsel for the 
applicant have no force. The general principle 
no doubt is that an enactment is presumed to be 
prospective only and should not be interpreted 
as affecting vested rights, vide — ‘Colonial Sugar 
Refining Co., Ltd. v. Ii-ving’, (1905) AC 369 (A), 
and the presumption Is still stronger in the case 
of a pending action. But this is only a rule of 
presumption. That rule itself implies that if the 


Legislature so desires, it may affect vested rights, 
whether in past transactions or in pending cases, 
provided its language is clear beyond doubt. The 
contention of the learned counsel, therefore, that 
the Legislature has no power to affect vested 
rights is without substance. 

(6) The further contention that the Legislature 
has no power to pass an Act which would in effect 
be decisive of a pending action is also unsound. 
The line of demarcation between the functions 
of the Legislature, the Executive and the Judiciary 
is not always w-eil define-d. But it is well settled 
that the Legislature lays down the law, tlie Judi¬ 
ciary mterprets that law and applies it to disputes 
between parties. The law laid down by the Legis¬ 
lature may, as already stated, affect vested 
rights even in pending cases. The Judiciary is 
not competent to question the law unless it be 
unconstitutional and must anpiy it to the facts 
of the case brought before it for decision. The 
iignts of the parties in a pending action may be 
altered by the Jaw, w-ith the result that while a 
party was entitled to Siicceed if the law that was 
applicable at the commencement of the action 
v.^re to be applied, he may be defeated by the' 
change of the law during the pendency of th« 
action. The courts in such a case will have to 
apply the law as amended by the Legislature. What 
the Legislature cannot do is to decide cases itseff 
for instance it cannot say that a particular case 

or class of cases ‘is hereby dismissed’ vide _ 

■Basanta Cnandra v. Emperor’. AIR I 9 f 4 FC 86 
at p. 91 (Bi but there is nothing in law to prevent 
the Legislature from so altering the rights of the 
parties as to make it incumbent upon the judiciarv 
to decide a case in a particular way as intended 
by the Legislature or the Legislature may even 
lay down that certain parhcular suit or classes of 
suit shall be dismissed, leaving thereby to the Judi¬ 
ciary^ to pass the order of dismissal. Although in 
this way the Legislature in substance decides a 
pending action, it is really not usurping the judi¬ 
cial function, because it is acting within its power 

to declare the law which is applicable to a particu¬ 
lar case. 

That the Legislature in the present case has 
nffec.ed vested rights in a ponding case can admit 
of no doubt. The election was held in July 1952 
and the present petition w-as filed in August 1952 
m which the formation of the Shia Central Waqf 
Board was challenged. The language of the Amend¬ 
ing Act is clearly retrospective. Tlie word ‘ever’ 
in the amending section clearly refers to the past 
and therefore acts retrospectively so as to affect 
vested rights even in pending actions. Whatever 
meaning we might have attached to S. 8(l)(i) as 
it stood before the amendment, there is no scope 
for any doubt or ambiguity after its amendment. 
It must be held that the members of the Legisla¬ 
ture could elect five members of the Shia Central 
Waqf Board not only from amongst themselves 
but also from outsiders and that tliis view of the 
law must be taken to have ‘ever’ been the mean¬ 
ing of section 8(l)(i) of the principal Act. 

(7) In this view of the matter, the contention 
raised by the applicant has no force. The appli¬ 
cation is therefore dismissed. But as the applica¬ 
tion fails because of an Act which came into force 
during the pendency of the present case, we make 
no order as to costs. 

B/R.G.D. Application dismissed 
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MALIK C. J. AND CHATURVEDI J. 

Jangi Lai, Applicant v. Rent Control and 
Eviction Officer, Allahabad and another. Oppo¬ 
site Party. 

Misc. Writ. Appln. No. 745 of 1953, D/- 27-8- 
1953. 

(a) Houses and Rents — U. P. (Temporary) 
Control of Kent and Eviction Act (3 of 1947), 
Ss. 7 and 3 — Decree by landlord under S. 3 
— Eviction of tenant and possession by land¬ 
lord in execution — Town Rationing officer can 
allot the premises to another. 

To premises to which S, 7 of the Act ap¬ 
plies even the landlord’s right, on the pre¬ 
mises falling vacant, is subject to the orders 
of the District Magistrate and it is not 
open to the landlord either to let out the 
premises to a new tenant without an allot¬ 
ment or even to step in and occupy it with¬ 
out the permission of the District Magis¬ 
trate. There is no difference between such 
a case and a case where the premises fall 
vacant as the tenant had to leave by rea¬ 
son of the execution of a decree for eject¬ 
ment under S. 3 of the Act passed by a 
Court of law. The delivery of possession 
by the' Civil (iourt in execution to the land¬ 
lord is merely as the owner of the pre¬ 
mises and his right to occupy it is govern¬ 
ed by the provisions of the U. P. (Tempo¬ 
rary) Control of Rent and Eviction Act. 
The landlord cannot therefore, occupy the 
premises in contravention of the provisions 
of the said Act and claim that the Town 
Rationing Officer had no authority to make 
an allotment in favour of another tenant. 

(Para 3) 

(b) Rouses and Rents — U. P. (Tempoiai-y) 
Control of Rent and Eviction Act (3 of 194’7) 
S. 17 — Rules under, Rule 7 — Applicability. 

Rule applies where part of premises is 
in occupation of owner and the other part 
is let out to tenants — Premises occupied 
by two tenants in two portions — Owner 
living in separate house, at some distance 
— One of tenant ejected in execution of 
eviction decree and possession delivered to 
owner — Allotment of this portion — Rule 
7 has no application — Owner need not be 
consulted. (Para 4) 

Gopi Nath, for Applicant. 

CASES REFERRED TO : 

(A) (’53) AIR 1953 All 543: 1953 All LJ 237 
(Pr 4) 

(B) (’54) AIR 1954 All 6: 1953 All LJ 440 (Pr 
4) 

MALIK, C. J.: 

There is no force in this writ application and 
it must fail. This application has been filed 
against an allotment order made by the Town 
Rationing Officer of Allahabad allotting the ground- 
floor of a certain premises to the opposite party 
No. 2, Narbada Prasad. The house was rented 
out in two portions, the ground-floor being in the 
occupation of one Ram. Autar and the upper 
portion being in the occupation of another tenant. 
The landlord was living in another house at some 
distance from this house. The landlord filed a 
suit No. 485 of 1949 under S. 3 of the U. P. 
Temporary Control of Rent and Eviction Act, 
1947, and obtained a decree. In execution of 
the decree Ram Autar was ejected in April 1953. 
After the ejectment of Ram Autar, the ground- 
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floor became vacant and it could be allotted to 
a tenant under the Rent Control and Eviction 
Act. The applicant, however, took possession of 
the premises and after the allotment order was 
made by the Town Rationing Officer on 4-5-1953, 
he raised certain objections which were disallowed 
and he has now filed this writ petition. 

(2) Learned counsel for the applicant has raised 
two points: Firstly, that the Rent Control and 
Eviction Act could not apply to the ground-floor 
as the portion was not vacant, the applicant 
having taken possession of it in execution of the 
decree. The second point urged is that under 
Rule 7 framed under S. 17 of the U. P. Temporary 
Control of Rent and Eviction Act the Town 
Rationing Officer was bound to take the wishes 
of the landlord into consideration. 

(3) Neither of these contentions, however, has 
any force. If the tenant had left of his own 
accord and the premises had fallen vacant, the 
vacant premises could be allotted to a tenant 
or to the landlord himself, if he wanted to occupy 
the premises, with the permission of the District 
Magistrate. In such a case it was not open to 
the landlord, without the permission of the Dis¬ 
trict Magistrate, to occupy the premises and claim 
that he was not liable to ejectment under S. 7-A 
of the Act. To premises to which S. 7 of the 
Act applies even the landlord's right, on the pre¬ 
mises falling vacant, is subject to the orders of 
the District Magistrate and it is not open to the 
landlord either to let out the premises to a new 
tenant without an allotment order or even to 
step in and occupy it without the permission of 
the District Magistrate. 

We see no difference between such a case and 
a case like the present where the premises fel 
vacant as the tenant had to leave by reason oi 
a decree for ejectment passed by a court of law 
The delivery of possession by the civil Cour* 
was to the applicant merely as the owner of the 
premises and his right to occupy it was governed 
by the provisions of the U. P. (Temporary) Contro' 
of Rent and Ertetion Act. The landlord could 
not therefore, occupy the premises in contraven¬ 
tion of the provisions of the said Act and clain: 
that the Town Rationing Officer had no auffioritj 
to make an allotment in favour of the opposite 
party No. 2. 

(4) Reliance is placed on Rule 7 and it is saidi 
that before making the allotment the Town 
Rationing Officer v/as bound to consult the v/ishes' 
of the applicant. Rule 7 of the U. P. (Temporary) 
Control of Rent and Eviction Act is as follows: 

“Where a portion of accommodation falls vacant 
and the owner is in occupation of another por¬ 
tion thereof, the District Magistrate shall before 
making the allotment order, consult the owner 
and shall, so far as possible, make the allot¬ 
ment in accordance with the wishes of the 
owner." 

It cannot be said that the applicant was in the 
occupation of another portion of the premises at 
the time of the allotment. The possession taken 
by the applicant in execution of the decree being 
wholly illegal, it cannot be said that he was in 
the occupation of a part. 

Moreover, this i*ule applies to a case where a 
part of the premises is in the occupation of the 
owner and the other part is let out to tenants, 

The rule provides that the wishes of the landlord 
are to be consulted so that the unwelcome or a 
troublesome tenant may not be forced on the 
landlord and thus cause him inconvenience when 
he is occupying a part of the house. The cases 


Jangi Lal v. E. C. & E, Officer (Malik G. J.) 









1954 


Gunda V. State (Beg J.) 


Allahabad 127 


relied upon by the learned counsel, namely. — 
‘Ram Katori v. Rent Control omcer’, AIR 1953 
All 543 (A) and — ‘Chandra Bhan v. The Rent 
Control Officer', AIR 1954 All 6 (B), deal with 
the question as to when a house should be deemed 
to be vacant and are distinguishable. They are 
not relevant to the case before us. 

(5) The application has no force and is dismissed. 
B/R.G.D. Application dismissed. 
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BEG J. 


Gunda and another, Appellants v. State. 

Criminal Appeal No. 299 of 1951 and Crimi¬ 
nal Appeal No. 984 of 1952, D/- 31-7-1953, from 
Order of 2nd Addl. S. J., Allahabad, D/- 15-2- 

1951. 


Cri^al P, C. (1898), Ss. 162, 297 and 
298 — Confession to police recorded on re¬ 
covery list — Jury trial — Procedure depre¬ 
cated — (Evidence Act (1872), S. 25). 

Statement relating to confession of guilt 
made to the police in the recovery list of 
the property recovered at the instance of 
the accused is clearly inadmissible. There 
is no doubt that if the attention of the 
jury is drawn to the said statement and 
the recovery lists are read out in extenso 
before the jury, a Serious and irreparable 
prejudice will be caused to the case of the 
accused. (Para 4) 


Dictum; “The procedure of exhibiting 
entire documents containing objectionable 
^d inadmissible matter of this nature is 
irregular. I have noticed this procedure be¬ 
ing indiscriminately followed in a number 
of cases, and I cannot help observing that 
the repetition of it must in the end have 
serious repercussions on the fate of the 
jjse and must cause incalculable damage to 

♦ ui the accused. It is regret¬ 

table that investigating Officers make it a 
practice to invariably append such confes- 
sions and to incorporate them in recovery 

(Para 6) 

162, N. 3; S, 297 N. 9; S 
298 N. 3; Ev. Act, S. 25 N, 3. 


(b) Criminal P. 
—, Jury trial — 
evidence admitted 


C. (1898), Ss. 298 and 537 
Document inadmissible in 
— Prejudice to accused. 


A document inadmissible in evidence 
does not become admissible when not ob¬ 
jected to by the party concerned. The de¬ 
fect in admitting lies in the procedure 
mllowed by the Courts and it is for the 
Courts themselves to See that such irregu¬ 
larities do not occur in the proceedings. 
Even though no objection is taken on be¬ 
half of the accused on that score, the ap¬ 
pellate Court cannot shut its eyes to the ob¬ 
vious prejudice that has accrued to the ac¬ 
cused by following a wrong procedure of 
this nature. (Para 7) 

Prejudice in such cases should be pre- 
surned. An objective demonstration of the 
prejudice caused in such cases is impossible. 

A ^ (Para 8) 

Anno: Cr. P. C., S. 298 N. 5; S. 537 N. 32. 

Mohd. Baqar Usmani, for Appellants; A. G. 
A., for the State; Man Singh, for Moti Lai and 
Raja Ram. 


JUDGMENT: These are two appeals by three 
appellants. Criminal Appeal No. 299 of 1951 has 
been ffied on behaif ot Gunda alias Basudeo and 
Buddha through counsel. Criminal Appeal No. 984 
of 1952 has been preferred by Rarn Autar from 
jail. All the three appellants mentioned above 
have been convicted under S. 395, Penal Code, & 
sentenced to four years’ rigorous imprisonment 
each. Along with them four other persons were 
sent up for trial by the Committing Magistrate. 
Their names are Jagjit, Ram Rup, Manni and 
Srimati Mahrania. Jagjit, Ram Rup and Manni 
were charged with the abovementioned appellants 
under S. 395. Srimati Manrania was charged under 
S. 412, Penal Code. The trial court acquitted Rani 
Rup, Manni and Srimati Mahrania. 'I'he remain¬ 
ing four accused, namely, Gunda alias Basudeo, 
Buddha, Ram Autar and Jagjit were convicted by 
the trial court and sentenced to four years’ rigor¬ 
ous imprisonment under S. 395, Jagjit does not 
appear to have riled any appeal and I am not 
concerned with his case. The case was tried with 
the aid of a jury. The unanimous verdict of th© 
jury with regard to Ram Rup, Manni and Sm. 

were not guilty. The trial 
court, agreeing with the said verdict acquitted 
them. The majority of the members of the jury, 
however, gave their verdict in favour of the guilt 
of the aforementioned three appellants and they 
were accordingly convicted by the trial court. 

(2) 'The abovenamed appellants were charged 
with having committed dacoity on 30-1-1949, in the 
evening at about dusk, on the road near village 
Shahzadpur, police station Kohkiraj, district 
.'\llahabad. A first information report of this in¬ 
cident was made by Raja Ram, son of Moti La’ 
on 31-1-1949, at about 6-35 A. M. This first infor¬ 
mation report gives a brief narration of the 
incident. In this report Raja Ram stated that 
his father Moti Lai a resident of village Shahzadpi r 
had gone to Ajhwa bazar to lay his ‘sarrala’ shop 
He was returning from the said bazar. On the 
way Raja Ram met him at Ghulamipur. From 
Ghulamipur Raja Ram started for his house in 
village Shahzadpur along with his father Moti and 
one Builah Paqir. Raja Ram took the ‘sarrafa’ box 
from his father and tied it on to his cycle. 

Wliea they had reached about four or five fiir- 
^ngs near Shahzadpur and it was getting dark 
five men armed with lathis intercepted them! 
surrounded the party and began beating them with 
lathis. Another batch of five or six persons 
remained standing at some distance armed with 
lathis. Raja Ram and Builah raised an a^arm 
The dacoits snatched the ‘sarrafa’ box, which con¬ 
tained ornaments, and ran away. Raja Ram 
recognized Rajjan Brahmin of his village The 
other dacoits were not recognized. Niwar Tamboli, 

Tt Ghulam. Ram Nath and Sri 

Nath Vaish of his village also happened to be 

returning from the bazar & witnessed the inci¬ 
dent. Raja Ram and his father had received in¬ 
juries. R^-j a Ram and Moti Lai reached their 
house in the night. Owing to fear they did not go 
to lodge the report till the morning. 

(3) Against all the aforementioned appellants 
the pro.secution evidence is of two kinds. There 

IS, firstly the evidence of identification by witness* 
and, secondly the evidence of the recovery of some 
proj^rty alleged to be stolen. Against Gunda there 
IS the Identification evidence of two identification 
witnesses, namely. Raja Ram (P. w. 1) and Moti 
Lai (P. w. 4). In addition, some stolen propertv 
is aUo said to have been recovered from him 
Against Buddha and Ram Autar there is the iden¬ 
tification evidence of three witnesses, namely, Raja 
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Ram (P. W. 1), Habibullah (P. W. 3) and Moti 
Lai P. W. 4. Further, there is the evidence of 
recovery of articles alleged to be stolen against 
these two appellants also. So far as the evidence 
of recovery of stolen property is concerned, it may 
be mentioned that the learned trial court severely 
criticised this evidence on various grounds in its 
charge to the jury. 

It would appear from his charge to the jury that 
fhe learned Judge considered this part of the pro¬ 
secution evidence to be quite unreliable. He invited 
the attention of the jury to the fact that no list 
of stolen property was given in the first information 
report in spite of the fact that the said report 
was made after a good deal of delay and delibera¬ 
tion. He also went on to consider the list of stolen 
property which was produced on behalf of the 
prosecution. In this connection he drew the atten¬ 
tion of the jury to the serious contradiction that 
existed between the statement of the investigating 
officer and that of Raja Ram on the point. Accord¬ 
ing to the statement of the investigating officer, 
the list was ready when he reached the spot. On 
iho other hand. Raja Ram’s statement would shov/ 
that the list was dictated by Moti Lai after the 
investigation had started while Moti Lai v;as 
giving his statement to the investigating officer. 
The trial court considered the statement of the 
investigating officer unreliable on the point and 
held the list of stolen property to be inadmissible 
under S. 162, Cr. P. C. 

Further the trial court expressed its view to the 
effect that the identification proceedings in the 
case could not be relied upon as genuine. It was 
admitted by witnesses on behalf of the prosecution 
that all the stolen ornaments were new and it was 
also admitted by the said witnesses that all the 
ornaments mixed with them were old. Under these 
circumstances the trial Court did not consider the 
identification proceedings relating to property as 
worthy of any credence. The trial court further 
pointed out the fact that the items of s'^olen pro¬ 
perty produced in the case were not properly 
exhibited. The exhibit marks on the said items 
did not tally with the list of material exhibits in 
the calendar. As a result all the material exhibits 
were in a total mess and it was impo.ssible to say 
which article was picked out by which witness 
before the identification Magistrate and before the 
Committing Court. 

In viev; of this confusion, it was also not possible 
to say whether the witnesses had identified the 
same articles in the Court of Session as they had 
in the other two courts. After criticising the evi¬ 
dence of identification of the property in the above 
manner, the 'learned trial Judge summed up his 
conclusions as follows; 

“Thus the identification proceedings in respect of 
the property is extremely doubtful and it cannot 
fix any crime against any accused without any 
doubt. The fact that old ornaments were mixed 
with these ornaments shows that a proper test 
,wa.s n6t applied and the witnesses were not put 
to sufficient test in order to assess their ability 
to point out the looted ornaments. Under the 
circumstances it cannot be said that these orna¬ 
ments were looted in the dacoity and that they 
were properly identified by the witnesses subse¬ 
quently. It would, therefore, be dangerous to 
hold this point in favour of the prosecution on 
the fact as it stands before you.’' 

(4) On this aspect of the case the learned counsel 
for the appellants argued before me that the 
charge of the learned Judge to the jury was 
vitiated by virtue of the fact that he had omitted 
to direct the jury to the effect that in assessing 


the guilt of the appellants under S. 395, Penal 
Code, the jury should in view of the weakness of 
the evidence relating to the recovery of the pro¬ 
perty. ignore that evidence altogether. There is no 
doubt that the learned Judge did not, in so many 
words, uell the jury to eliminate this part of the 
evidence, but, in my opinion, the charge of the 
learned Judge on this point is as fair as it can 
be. He has given a criticism of the said evidence. 
He has duly cautioned the jury and clearly opined 
that it would be dangerous to rely on it for the 
purpose of convicting the accused. I am accord¬ 
ingly, unable to agree with the contention of the 
learned counsel on this particular point. 

(5) The second argument of the learned counsel 
for the appellants was that the appellants in this 
case were seriously prejudiced as a result of the 
fact that the entire contents of the recovery lists, 
which contained the admission of guilt by or on 
behalf of the aforesaid appellants, were brought on 
record by the trial Court. To appreciate this part 
of the arguments, if. is necessary to refer briefly to 
the recovery lists of property alleged to have been 
recovered from the appellants. Exhibit P-2 is the 
recovery list of the property alleged to have been 
recovered from Gunda alias Basudeo appellant 1. 

In this recovery list the investigating officer stated 
that Basudeo alias Gunda, after confessing his 
guilt, handed over his share of ornaments after 
digging them out from under the ‘mendh’ of a 
sweet-potato field. Similarly, Ex. P-3 is the recovery 
list of the property recovered at the instance of 
Srimati Mahrania. wife of appellant Buddha the 
brother of the appellant Gunda. In this recovery 
list also the investigating officer stated that Srimati 
Mahrania. after confessing her guilt, stated that 
the ornaments in question were given to her by 
her husband. After saying this, she dug out the 
ornaments from a sweet-potato field. 

Exhibit P-4 is the recovery list of property alleged 
to have been recovered from the house of Ram 
Autar appellant. In this recovery list also there is 
a similar statement to the effect that Ram Autar, 
after having confessed his participation in the 
dacoity at Shahzadpur, admitted his possession of 
the ornaments which he dug out from the kitchen 
wall of his house. 

There is no doubt that the statement relating to 
confession of guilt in all the three aforementioned 
exhibits is clearly inadmissible. There is further no 
doubt that if the attention of the jury was drawn 
to the said statements and these documents were 
read out in extenso before the jury, a serious and 
irreparable prejudice would be caused to the case 
of the aopellants. There is nothing on the record 
to indicate that any precaution was taken by the 
trial court to see that the objectionable portions 
of these documents were eliminated during the 
course of the trial, or any step was taken to see 
that they were not brought on record. On the other 
hand, it appears to me that the statements of the 
prosecution witnesses indicate that the entire docu¬ 
ments v/ere proved in the case and exhibited as 
P-2. P-3, and P-4. 

(6) Krishna Pal Singh is a common witness of 

all the three recovery lists P-2, P-3 and P-4. He ' 
stated in his examination-in-chief that all the three 
recovery memos. P-2, P-3 and P-4 were prepared in 
his presence and bore his signature. Raghuraj 
Singh CP. W. 13) was produced to prove exhibits 
P-3 and P-4. He also proved the entire exhibits 
and stated that the said recovery memos, were 
prepared by the Darogha and bore his signature. 
Similarly, Jagat Singh P. W. 7 S. O. Kohkiraj. who 
was the investigating officer in the case and effected 
the recoveries mentioned above, proved all the 






1954 


U, P, Oil Mills Agency v. S. S. & 0. Mills (Brij Mohan Lall J,) Allahabad 129 


aforementioned exhibits P-2, P-3 and P-4 and 
stated that the exhibits in question bore his signa¬ 
ture as well as the signatures of the witnesses and 
were correct. In view of the above evidence, there 
is no doubt that the entire Exs. P-2. P-3 and P-4 
were brought on record in this case and, I take it, 
were open for the consideration of the jury. If the 
jury were intelligently following the proceedings of 
the case, their attention must have been drawn to 
the fact that the aforementioned appellants or 
their family member^, nad confessed their guilt 
before the investigating officer. 

There is nothing in the charge itself to indicate 
that any precaution was taken by the Judge to 
warn the jury that they shoidd disabuse their mind 
in this regard and blot out any damaging impres¬ 
sion that they might have got from the contents 
of the said recovery lists. The procedure of exhi¬ 
biting entire documents containing objectionable 
and inadmissible matter of this nature is. in my 
opinion, irregular. I have noticed this procedure 
being indiscriminately followed in a number of 
cases, and I cannot help observing that the repeti¬ 
tion of it must in the end have serious repercus¬ 
sions on the fate of the case and must cause in¬ 
calculable damage to the interests of the accused. 
It is regrettable that investigating officers make in 
a practice to invariably append such confessions 
I and to incorporate them in recovery lists apparently 
for the purpose of introducing inadmissible and 
damaging evidence against the accused by the 
backdoor. It is more regrettable that courts should 
indiscriminately allow such statements to be 
brought on record in a wholesale fashion without 
taking the care to dissect them and to sift the 
admissible portions from the inadmissible ones. In 
such cases, in my opinion, the trial court should 
exhibit only the admissible portion and exclude the 
inadmissible portion. The danger of the admission 
of the entire documents containing objectionable 
material of this nature might not be so great in 
cases tried by assessors. In cases, hov/ever, triable 
tiy jury, the danger of a wholesale importation of 
evidence of this nature cannot be over-estimated. 

(7) The learned counsel for the State argued in 
reply that no objection having been raised on 
behalf of the appellants, the charge cannot be said 
to_ bn vitiated on that ground. In a matter like 
this the defect, to my mind, lies in the procedure 
followed by the courts and it is for the courts 
them.selvcs to see that such irregularitie.s do not 
occur in the proceedings. Even though no objec¬ 
tion was taken on behalf of the accused on that 
?core, the appellate court cannot shut its eyes to 
the obvious prejudice that has accrued to the 
accused by following a wrong procedure of this 
nature. 

(8) The next argument of the learned counsel 
for the State was that there was nothing to indi¬ 
cate that any prejudice was actually caused to the 
appellants as a result of the erroneous procedure 
mopted by the trial Court. In my opinion, pre- 

cases should be presumed. An 
oblective demonstration of the prejudice caused in 
5uch cases Ls impossible. If the result of ^he case 
can be a test of prejudice in such cases, then cer- 
tamly it does indicate that prejudice was caused 
to the appellants. As observed above, in the 
opinion of the trial court, the evidence of recovery 

ii^ i'his case was quite worthless. If 
this part of the evidence is eliminated, there 
remains only two identification witnesses, namely, 
i^ia Ram and Moti Lai against Gunda. and three 
Identification witnesses namely, Raja Ram, Moti 
Lai and Habibullah against Buddha and Ram 
Autar. As mentioned above, the jury acquitted 
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Ram Rup and Manni accused by a unanimous 
verdict, yet the only evidence against both Rarn 
Rup and Mauni consisted only of the same wit¬ 
nesses that identified both Buddha as well as Ram 
Autar. 

Thus the case of Buddna and Ram Autar, the 
convicted accused, stood on exactly the same foot¬ 
ing as that of Ram Rup and Manni the acquit¬ 
ted accused all oi them having been identified 
by the same three witnesses. On the other hand, 
the case of Gunda stood on a better footing than 
the case of Ram Rup and Manni, as Gunda was 
identified by only two out of the same three wit¬ 
nesses that identified the acquitted accused. la 
spite of the above position, the jury gave a unani¬ 
mous verdict of acquittal in favour of Ram Rup 
and Manni, and convicted Gunda. Buddha & Ram 
Autar by a majority verdict. Tnus, there is an 
apparent indication of prejudice to the convicted 
accused in this case. The members of the jury 
are laymen. They are after all human beings and 
must necessarily be influenced by damaging evi¬ 
dence of this character. It is up to the courts to 
see that such evidence is rigorously excluded and 
not allowed to come before the jury. Where, 
however, such irregularity has been committed, it 
is not possible, in my opinion, to condone it’on 
the ground that no actual proof of prejudice 
exists on record. In my opinion, the aforesaid 
irregularity of procedure has in the ore^sent case 
resulted in vitiating the charge and de'stroylng th- 
sanctity to be attached to the verdict of the jury. 
The conviction based on such a charge cannot, 
therefore, be sustained. 

(9) In the circumstances of this case, I do not 
think It necessary to order a retrial. The evidenc’e 
of recovery, ^ rightly observed by the trial court 
and as mentioned by me above, is absolutely un¬ 
reliable. The evidence of identification, so far as 
the appellants are concerned, is the same as that 
against the two acquitted accused. So far as the 
third appellant, namely, Gunda is concerned 
the evidence of identification against him is weaker 
than the evidence against the accused that were 
unanimously acquitted by the jury itseh. Under the 
circumstances, it would not be in the intere'^ts of 
justice to order a retrial. 

(10) In view of the conclasions arrived at hv 
me. th^s appeal must be allowed. I. accordinplv 
allow the appeals of the aforementioned ap^l- 
lents set aside their convictions and sentences and 
acquit them of the offence with which thev were 
charged. Gunda alias Basudeo and Buddha are on 
bail. Tney need not surrender. Ram Autar is in 
jail. He shall be released forthwith unless required 
in connection with some other offence. 

B/V.S.B. Accused acquitted, 
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Agency, Kanpur, Petitioner 
Part^ Soap and Oil Mills Ltd., Opposite 

(a) Companies Act (1913), Ss. 229, 230—Tnte- 
rest — Trusts Act (1882), S. 23 — Provincial 
Insolvency Act (1920), S. 48. 

• Where the sum constituted a trust money 
m the Company’s hands and therefore the 
claimant )s entitled to priority not under 
230, Companies Act but independently 
of u, such a claim is subject to the same 
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rule about intereist as any other debt prov¬ 
able in the liquidation proceedings and the 
mere fact that the debt was trust money 
will not entitle the claimant to claim any 
special treatment in the matter of payment 
of interest. (Para 3) 

Thus where, the official liquidators had 
not received interest for the sum from any 
other person, nor was it a case where they 
ought or might be fairly presumed to have 
received interest, nor had any unreason¬ 
able delay been made in paying the trust 
money, the case was not governed by S. 

23, Trusts Act and the company being not 
a solvent company the payment was gov¬ 
erned by the rules applicable to insolvency 
cases. (Para 3) 

Anno: Companies Act, S. 229 N. 7; S. 230 N. 
5; Trusts Act S. 23 N, 4; Provin. Insol. Act S. 
48 N. 1. 

(b) Provincial Insolvency Act (1920), S. 28 
— Kclation back. 

The principle underlying the law o£ in¬ 
solvency is that interest ceases to run when 
adjudication takes place. An order of ad¬ 
judication relates back to, and takes effect 
from, the date of the presentation of the 
petition on which it is made. Therefore, 
interest should run up to the date of the 
presentation of the petition in an insolvency 
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It was remarked in the said order that th» 
aforesaid sum of Rs. 15,000/- would be payable- 
as a preferential claim “together with such in¬ 
terest as may be payable thereon". When the time- 
of payment came the official liquidators offered 
to the claimant interest till the date of the wind¬ 
ing up order. The claimant however maintained,, 
as already stated, that it should be allowed interest 
till the date of payment. 

(3) When a company goes into liquidation and 
an official liquidator is appointed the creditors 
have to lodge their claims and prove their debts 
before the official liquidator. Section 230, Com¬ 
panies Act lays down that certain debts are entitled 
to priority and interest on those debts is to be 
paid up to the date mentioned in sub-s. (5) of 
that section. The claimant’s debt however did 
not fall under S. 230 of the Act and therefore 
sub-s. (5) has no application. The finding in the 
former litigation was that this sum of Rs. 15,000/- 
constituted a trust money in the Company’s hands f 
and therefore the claimant was entitled to priority 
not under S. 230 of the Act but independently^ 
of it. Notwithstanding this finding the ordinary 
rules relating to the proof of claims and debts 
govern ^ this claim also. The said claim 
is subject to the same rule about interest 
as any other debt provable in the liqui¬ 
dation proceedings. The mere fact that the debt 
was trust money should not entitle the claimant 
to claim any special treatment in the matter of' 
payment of interest. 


case and up to the date of presentation of 
winding up petition in the case of an in¬ 
solvent company. Case law referred. 

(Paras 4, 5) 

Anno: Provi. InsoL Act, S. 28 N. 27. 

A. Sanyal, for Petitioner; Official Liquidator, 
for Oppolsite Party. 

CASES REFERRED : 

(A) (’26) AIR 1926 All 361: 97 Ind Cas 556 
(Pr 4) 

(B) (’45) AIR 1945 Nag 276: ILR (1945) Nag 

1009 (Pr 6) 

(C) (’31) AIR 1931 Rang 334: 9 Rang 318 
(Pr 6) 

(D) (1929) 1929-2 Ch 261: 98 LJ Ch 396 (Pr 7) 

ORDER: This is an application under S. 183 
(5). Companies Act (7 of 1913) by the U. P. Oil 
Mill Agency, Kanpur (hereinafter described as 
claimant) against a decision of the official liquidators 
awarding it interest up to the date of the winding 
up order. The claimant contends that interest 
should be allowed till the date of payment. 

(2) The claimant had deposited two sums of 
Rs. 25,000/- and Rs. 15,000/- with the Saraswati 
Soap and Oil Mills Ltd. (hereinafter described as 
Company) while it (the Company) was a going 
concern. When the Company went into liquidation 
the claimant filed a claim before the official liqui¬ 
dators and urged that it was entitled to priority 
against other creditors. The official liquidators 
admitted the claim but denied priority to the 
claimant, A petition under S. 183(5) was filed by 
the claimant and the only point argued on that 
occasion was whether or not it was entitled to 
priority. By my order dated 5-12-1952 I held that 
the claimant was not entitled to priority in res¬ 
pect of the sum of Rs. 25,000/- but was entitled 
to priority in respect of the sum of Rs. 15,000/-. 
As the question of interest was not in issue at 
thaj time I was not invited to give a finding on 
issue. 


Reference was made by the learned counsel for 
the claimant to S. 23 of the Trusts Act. But this 
section instead of helping him goes against his 
claim. It is provided in this section that the 
trustee who commits a breach of trust is not liable 
to pay interest except where he has actually receiv¬ 
ed interest or ought, or may be fairly presumed, to 
have received interest or where the breach con¬ 
sists in unreasonable delay in paying trust money 
to the beneficiaries. In the present case the 
official liquidators have not received interest for 
this sum from any other person. Nor is it a case 
where they ought, or may be faii'ly presumed, to 
have received interest; nor has any unreasonable 
delay been made in paying the trust money. 
Therefore, if the point in dispute is to be decided 
by considerations of the Trusts Act only, the 
claimant is entitled to no interest whatsoever. But 
the case is not governed by S. 23. Trusts Act. 
The relevant provision is that contained in S. 229, 
Companies Act. It is laid down in this section 
that: 

“In the winding up of an insolvent company 
the same rules shall prevail and be observed 
with regard to the respective rights of secured 
and unsecured creditors and to debts provable 
and to the valuation of annuities and future 
and contingent liabilities as are in force for the 
time being under the law of insolvency with 
respect to the estates of persons adjudged in¬ 
solvent." 

It may be pointed out that the Company in 
question is an insolvent company in the sense 
that it is unable to pay its debtors in full. The 
case of companies which can pay their debts and 
yet have some surplus left stands on a different 
footing. In the cases of such companies the cre¬ 
ditors can be paid interest up to the date of pay¬ 
ment even if the shareholders or even the preferen¬ 
tial shareholders are left totally unpaid. But the 
present Company, as already stated, is not a 
solvent company. The payment must, therefore, be 
governed by the rules applicable to insolvency 

cases. 
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(4) Section 61 (5), Provincial Insolvency Act, 
lays down that: 

“Subject to the provisions of this Act, all debts 
entered in the schedule shall be paid rateably 
according to the amount of such debts 
respectively and without any preference.” 

Sub-section (6) says that: 

“Where there is any surplus after payment of 
the foregoing debts, it shall be applied in pay¬ 
ment of interest from the date on which the 
debtor is adjudged an insolvent at the rate of 
six per centum per annum on all debts entered 
in the schedule”. 

It will, therefore, foUow that in the absence of 
surplus amounts interest is payable up to the 
date of adjudication. Section 48 which is the only 
other section relating to payment of interest and 
which covers cases in which “interest is not 
reserv^ed or agreed for.” also lays down that in¬ 
terest shall be paid till the date of adjudication. 
It is, therefore obvious that the principle underly¬ 
ing the law of insolvency is that interest ceases to 
run when adjudication takes place. This view 
finds support from the following remarks made 
by Sulaiman. C. J., in — 'Ganga Sahai v. Miikar- 
ram Ali Khan’, AIR 1926 All 361 at p. 364 (A) 
viz.: 

“As soon as the debtor is adjudged an insolvent, 
his entire estate vests in the Court or the 
receiver and his estate becomes liable to distri¬ 
bution at once. Ordinarily therefore interest 
ceases to run automatically, and for purposes of 
dividend the rate of interest for all creditors is 
uniform rate of 6 per cent, per annum.” 

(5) It is, therefore, obvious that the interest 
# cannot be paid after adjudication and it is not 

possible to maintain that it should nm right up 
to the date of payment in the case of an insolvent 
company. It however remains to determine as to 
what is meant by the date of adjudication. Section 
li8(7), Provincial Insolvency Act, lays down that: 

“An order of adjudication shall relate back to, 
and take effect from, the date of the presenta¬ 
tion of the petition on which it is made.” 

This means that interest should run up to the 

date of the presentation of the petition in an 

insolvency case and up to the date of presentation 

of winding up petition in the case of an insolvent 
company. 

(6) A similar point arose for decision in the case 
of — ‘Ganpati Sheoram v. Balram Ramji’, AIR 
1945 Nag 276 (B) where it was held that: 

“Under insolvency the ordinary rule is that all 
interest ceases once there is an insolvency and 
no interest is ordinarily pennissible to be granted 
after the presentation of a petition.” 

A Division Bench of the Rangoon High Court has 
also dealt with a similar question in the case of 
— 'Esmail Esoof Moola v. Chartered Bank of India, 
Australia and China’, AIR 1931 Rang 334 (C) and 
held that: 

Section 229 is only applicable to an insolvent 
company and in the winding up of an insolvent 
company interest accruing after the commence¬ 
ment of the liquidation is not a provable debt 
within S. 229.” 

Under S. 168, Companies Act “the commencement 
of winding up” by Court is deemed to take place 
on the date of presentation of the petition for 
wincung up. Therefore interest can accrue up to 
tne date of presentation of the winding up petition 
and not afterwards. 

(7) The law in England is also to the same 
elect. In the case of — ‘in re The Agricultural 


Wholesale Society, Ltd.', (1929) 2 Ch 261 (D) it 
was held that the amounts proved for by the 
creditors were to be computed only up to the 
date of the “commencement of the winding up”, 
which phrase,_ as already stated, means the date of 
the presentation of winding up petition. 

(8) In the circumstances I am of the opinion 
that the claimant was entitled to interest up to 
the date of the presentation of winding up petition 
only. In offering to pay him interest till the date 
of winding up order the official liquidators have 
really offered to make an over payment to him. 
I am not concerned at this stage with the question 
whether or not the amount offered to be paid to 
the claimant can be cut down. All I must hold at 
present is that the claimant’s demand for interest 
till the date of payment must be rejected. The 
application is, therefore, rejected with costs. 

C/H.G.P. Application rejected. 
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Budhya Singh, Applicant v. State. 

Criminal Revn. No. 105 of 1953, D/- 8-9- 

1953, from order of Addl. S. J., Bahraich, D/- 
2-4-1953. 


O *’• Panchayat Raj Act (2G of 1947), 

hs a2, 55 and 85 — Offence under S. 411, Penal 
Code — Value of property recovered — Juris¬ 
diction of Panchayati Adalat. 


The property which should be taken into 
consideration in a case under S. 411 , 
I. P. C., is the property which is recovered 
from the possession of the accused and not 
the property which has been stolen. Thus, 
where the value of the property recovered 
from the accused is less than Rs. 50/- it is 
the Panchayati Adalat which has jurisdic¬ 
tion to try the offence, unless the Sub- 
Divisional Magistrate or the Munsiff passes 
an order under S. 85. (Paras 3 6) 


C oo ^ t'ancftayat Kaj Act (26 of 1947), 

AA , . “ by Panchayati 

Adalat — It must be transferred to it at any 
stage of trial. (Pa^a 4) 

aP,'. Applicant: M. L. Trivedi, for 

Addl. Gevt. Advocate, for the State. 


ORDER: This is an application in revision 
agaimt the order of conviction and sentence pas¬ 
sed by a Magistrate, first class, which was also 
upheld in appeal by the Sessions Judge. 

(2) It appears that one Sri G. S. Chaudhary and 
another gentleman by the name of Sri M. P. Sri- 
v^stava were robbed of some of their belongings 
while travelling and reports were lodged. Ulti¬ 
mately, some property was recovered from the 
possesion of the applicant and two others in a 
search made by the police. The property recovered 
irc^ the possession of the applicant was identi¬ 
fied to be a part of the stolen propierty. 


The applicant and the other two persons, from 
whose possession property was recovered, were ulti¬ 
mately sent up- for trial. A charge under S 411 
I. P. C.. was framed against all three of them’ 
but the property which was found in the possession 
Of the other two accused who are not applicants 
in the present case was not identified as stolen 
property and they were acquitted. The property 
recovered from the possession of the apolicant was 
however, identified as part of the stolb property 
and he was convicted by the Magistrate under 
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S. 411, Penal Code, and sentenced to imprisonment 
for a period of four months. The applicant then 
went in appeal but his appeal was rejected. 

(3) The applicant had raised the point before 
the Sessions Judge that the trial of the case by 
the Magistrate was illegal inasmuch as he had no 
jurisdiction to try the case, the case being triable 
exclusively by the Panchayati Adalat. It is not 
disputed that the property recovered from the 
possession of the applicant was worth less than Rs. 
50/-. Section 52 of the Panchayat Raj Act gives 
a list of the offences which are triable by the 
Panchayati Adalat. Offences under S. 411, Penal 
Code, are also triable by the Panchayati Adalat 
provided the value of the stolen property does not 
exceed Rs. 50/-. 

Section 55, Panchayat Raj Act. lays down that 
no Court shall take cognizance of any case or suit 
which is cognizable under the Act by a Panchayati 
Adalat unless an order has been passed by a Sub 
Divisional Magistrate or Munsif u/s. 85. Admit¬ 
tedly, no order had been passed by the Sub Divi¬ 
sional Magistrate and in view of the provisions of 
S. 55 the only court which could take cognizance 
of the offence with which the applicant was charged 
was the Panchayati Adalat. 

Section 56, Panchayat Raj Act, lays down as 
follows: 

“If at any stage of proceedings in a criminahcase 
pending before a Magistrate it appears that the 
case is triable by a Panchayati Adalat, he shall 
at once transfer the case to that Panchayati 
Adalat, which shall try the case de novo." 

(4) It would thus appear that if the Magistrate 
at any stage of the proceedings or trial came to 
the conclusion that the case was triable by the 
Panchayati Adalat, it was his duty to have trans¬ 
ferred the case to the Panchayati Adalat for dis¬ 
posal. There are two cases on this point which 
have recently been decided by this Court in which 
it has been held that the case should be transfen*ed 
to the Panchayati Adalat even at the time of the 
writing of the judgment if it appears that the case 
is triable by the Panchayati Adalat. 

(5) In the present case the offences against all 
the three accused were triable by the Panchayati 
Adalat and the learned Magistrate should have 
transferred the case to the Panchayati Adalat. 

(6) It has been argued that the stolen property 
was worth more than R5. 50/- and that should 
be the criterion for deciding whether a particular 
case in connection with stolen property was or 
was not triable by the Panchayati Adalat. 

It has been held in a recent case by Desai J., 
that the property which should be taken into con¬ 
sideration in a case under S. 411. I. P. C., is the 
property which is recovered from the possession of 
the accused and not the property which has been 
stolen. The man who is charged with an offence 
under S. 411 is evidently liable for being in posses¬ 
sion of the stolen property found in his possession 
only and the value of the entire property stolen 
cannot therefore be taken into consideration. The 
view taken by Desai J. appears, if I may say so 
with respect, to be the correct view. 

(7) The learned Magistrate who decided the case 
and convicted the applicant had therefore no juris¬ 
diction to try the case against him. The convic¬ 
tion and sentence of the applicant are, therefore, 
set aside and the case is sent back to the Court 
of the Magistrate who will transfer the case to 
the Panchayati Adalat for disposal. 

B/R.G.D. Order accordingly. 
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(LUCKNOW BENCH) 

SAPRU J. on difference of opinion between 

MISRA AND BRIJ MOHAN LAL JJ. 

Works Manager, Carriage and Wagon Shop, 
E. 1. Rly., Appellant v. Mahabir, Respondent. 

F. A. F. O. No. 38 of 1951, D/- 6-4-1953, 
against decree of Commr. under Workmen's 
Compensation Act, Lucknow, D/- 25-5-1951. 

(a) Workmen’s Compensation Act (1923), S. 
3(1) — ‘Out of and in the course of his em¬ 
ployment’ — Meaning — (Railways Act 
(1890), S. 122). 

The word employment is of wider im¬ 
port than the word “work” or “duty”. 
The expression ‘in the course of employ¬ 
ment’ means not only the actual work 
which the man is employed to do but what 
is incident to it, in the course of his ser¬ 
vice. The expression is not to be regarded 
as confined to the “nature of the employ¬ 
ment.” It applies to employment as such 
i.e, to its nature, its conditions, its obliga¬ 
tions, and its incidents. It Vv'ould thus in¬ 
clude not only the period when he is do¬ 
ing the work actually allotted to him_but 
also the time when he is at a place where 
he would not be but for his employment. 

(Para ^3) 

What may be called ‘environmental 
accidents* i.e. accidents resulting from the 
.surroundings in which the workman is 
employed or through which he has to 
reach his place of work in order to carry 
out his obligations to his employer also 
fall within the scope of the phrase “arising 
out of or in the course of employment.” 

(Para 43) 

This rule, of course, is subject to the 
exception that where the accident occurs 
in a public place, and the risk faced by 
the workman is not due to his employment 
but to his being on the spot as a member 
of the public. The employer will be liable 
only if the presence cf the workman on 
the spot can be found traceable to an obli¬ 
gation imposed upon him by the employer. 
There is no difficulty, however, with cases 
where the accident takes place while the 
workman is on the spot in his capacity as 
an employee. Case law discussed. 

(Para 43) 

A, a workman, who lived in a village 
close to Malhaur railway station used to 
come free of cost to Lucknow junction 
every morning from Malhaur along with 
other employees in a workmen’s special 
provided by the railway and proceed after 
crossing the lines to the Alambagh Work¬ 
shop which is at a distance of about a 
mile from the junction across the railway 
yard. This was a somewhat shorter route 
and it was taken as a matter of routine 
for going to and coming from the works 
in preference to a sub-way and two other 
overbridge routes which were also avail¬ 
able. On the day of accident A fin^'shed 
his work at 5-30 a.rn. and was returning 
as usual to the Lucknow junction station 
over the yard in order to catch the passen¬ 
ger train which left there at 8 a.m. for 
Malhaur. When he was within a sho^ dis¬ 
tance of the station platform he crossed 
the line and in doing so he was run over 
by a shunting engine at about 6-30 a.m. 
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As a result of the accident his legs were 
crushed and they had to be ultimately 
amputated. 

Held that the accident arose out of and 
in the course of A's employment within S. 
3(1). (Para 58) 

(2) Section 122, Railways Act, did not 
apply because A could not be regarded as 
trespasser. He was a railway employee 
and the route taken by him was the route 
he was accustomed to daily as a matter 
of routine. It was a route used by simi¬ 
larly situated employees of the railway 
and the railway workshop with the 
implied permission of the railway autho¬ 
rities. On the admitted facts of the 
case the Railway authorities had by 
implication permitted workman employed 
in the workshop to use this routes. 

(Para 45) 

(3) No question of ‘added peril’ arose in 

the case. (Para 56) 

Anno: W. C. Act, S. 3 N. 2, 3. 

(b) Workmen’s Compensation Act (1923), S. 
3(1) — Nature of liability. 

The Workmen’s Compensation Act has 
created a new type of liability inasmuch 
as it makes an employer liable to pay 
compensation at a fixed rate to a servant 
incapacitated by an accident arising out of 
and in the course of his employment. This 
liability to pay compensation is indepen¬ 
dent of any neglect or wrongful act on the 
part of the master or his servant. In other 
words, it is not a liability which arises 
out of tort. Properly speaking, it is a lia¬ 
bility which springs out of the relation¬ 
ship of master and servant. (Para 43) 

Anno: W. C. Act, S. 3 N. 1. 

R. K. Bose, for Appellant; H. D. Srivastava 
and R. S. Mathur, for Respondent. 

CASES REFERRED : 
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6, 20, 24, 49) 

(B) (1917) 1917 AC 127: 86 LJ PC 102 (Prs 4, 
41-43) 

(C) (1917) 1917 AC 479: 86 LJ KB 1074 (Pr 4) 

(D) (1928) 97 LJ KB 183: 138 LT 544 (Pr 4> 

(E) (1926) 1926-1 KB 472: 95 LJ KB 654 (Pr 4) 

(F) (1900) 1900-2 QB 409: 69 LJ QB 854 (Pr 4) 

(G) (1905) 1905-2 KB 139: 74 LJ KB 566 

(Pr 4) 

(H) (1932) 101 LJ KB 664: 147 LT 361 (Prs 5, 
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(K) (’43) AIR 1943 Mad 353; ILR (1944) Mad 
29 (Prs 5, 34, 51) 

(L) (1948) 1948-1 All ER 233: 92 Sol Jo ?66 

(Prs 5, 32 48) 

(M) (1915)’1915 AC 725: 84 LJ KB 1373 
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(N) (1917) 1917 AC 352: 86 LJ KB 715 (Pr 21) 
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(Pr 24) 
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(Q) (’37) AIR 1937 Nag 397: ILR (1938) Nag 
200 (Pr 25) 
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(U) (1917) 1917 AC 249: 86 LJ KB 729 (Prs 31, 
41-43) 

(V) (1929) 1929 AC 570: 98 LJ KB 97 (Pr 34) 

(W) (’33) AIR 1933 Cal 220: 60 Cal 421 (Pr 34) 

(X) (’40) AIR 1940 Rang 18: 187 Ind Cas 767 
(Pr 34) 

(Y) (’49) AIR 1949 Cal 295 (Pr 35) 

(Zl) (1909) 1909 AC 523: 78 LJ PC 148 (Pr 44) 
(Z2) (1909) 1909-2 KB 539: 78 LJ KB 921 

(Pr 46) 

(Z3) (1938) 1938 AC 126: 107 LJ KB 62 (Pr 47) 
(Z4) (’28) AIR 1928 Bom 1: 52 Bom 45 (Pr 50) 
(Zo) (’35) AIR 1935 Rang 428: 13 Rang 553 

(Pr 54) 

MISRA J.: 

This appeal arises out of a case for compensation 
under S. 3, Workmen’s Compensation Act. The sole 
point which requires determination in the appeal 
is whether the accident which occurred on 22-5-49, 
in the railway yard at Lucknow and resulted in 
the loss of both legs of the respondent Mahabir, 
a machine man employed in the Carriage and 
Wagon Shops of the East Indian Railway, Alam- 
bagh, Lucknov/. arose ‘out of and in the course 
of his employment’ within the meaning of S. 3 of 
the Act. 

(2) The facts are no longer in dispute. Mahabir 
lives in village Mahmudpur which is close to Mal- 
haur railway station on the East Indian Railway. 
He used to come free of cost to Lucknow junction 
every morning from Malhaur along with other 
employees in a workmen’s special provided by the 
railway and proceed after crossing the lines to the 
Alambagh Workshop which is at a distance of 
about a mile from the junction across the railway 
yard. This was a somewhat shorter route and it 
was taken as a matter of routine for going to and 
coming from the works in preference to a sub-way 
and two other overbridge routes which were also 
available. When the workmen were on night shift, 
they were provided with special permits for travel¬ 
ling by ordinary passenger trains free of charge 
between Lucknow junction and Malhaur station. 
Mahabir was on duty on the night between the 
21st and 22nd May, 1949. He finished work at 
5.30 a. m. and was returning as usual to the Luck¬ 
now junction station over the yard in order to 
catch the passenger train which left there at 8 
a. m. for Malhaur. When he was within a short 
distance of the station platform he crossed the line 
and in doing so he was run over by a shunting 
engine at about 6.30 a. m. As a result of the 
accident Mahabir’s legs were crushed and they had 
to be ultimately amputated. 

(3) The claim which gives rise to the present 
appeal was preferred by the respondent after due 
formalities. The commissioner appointed under 
S. 20, V/orkmen’s Compensation Act awarded a sum 
of Rs. 4900/- as compensation against the appel¬ 
lant, the Works Manager, Carriage and Wagon 
Workshop. The money was deposited with the 
Commissioner and the decision is now challenged 
under S. 30 of the Act. 

(4) The relevant portion of S. 3(1), Workmen’s 
Compensation Act reads: 

“If personal injury is caused to a workman by 
accident arising oUt of and in the course of his 
employment, his employer shall be liable to pay 
compensation in accordance with the provisions 
of this Chapter: 

Provided that the employer shall not be so 
liable 

(a) . 

(b) in respect of any injury, not resulting in 
death, caused by accident which is directly 
attributable to— 
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(i) . 

(ii) the wilful disobedience of the workman 
to an order expressly given or to a rule 
expressly framed for the purpose of securing 
the safety of workmen, or 

(hi) .” 

The expression ‘out of and in the course of his 
employment' occurring in the aforesaid section has 
been the subject of interpretation in numerous 
cases and it has been found almost a hopeless task 
to give such a comprehensive or exhaustive mean¬ 
ing as may be applicable to all cases. It is plain 
that the phrase defines the time within which 
the accident must occur in order to saddle the 
employer with liability. In cases, therefore, which 
arise in consequence of an injury caused to an 
employee while he is actually engaged in the work 
for the doing of which he is employed, there can 
hardly be any room lor controversy on the ground 
of interpretation for it would clearly fall within 
the section. The word ‘employment’, however, has 
been given a wider meaning than the word ‘work’ 
and it has been universally accepted that a man 
may be in the course of employment without being 
actually engaged on work for the doing of which 
he is engaged. In the well known case of — ‘St. 
Helen’s Colliery Co. v. Hewinston’. (1924) AC 59 
(A). Lord Atkinson emphasised that a workman 
acts ill the course of his employment not only when 
he is engaged in doing something in discharge of 
a duty to his employer which is directly or in¬ 
directly imposed upon him by his contract of 
service, but also when he is engaged in acts, 
‘belonging to and arising out of it.’ Thus where a 
workman is injured when he is on his way to or 
from his work. Courts have in appropriate cases 
held that the accident arose in the course of his 
employment, the principal point to be regarded 
in such cases being whether he was doing some¬ 
thing which was implied in his contract or in other 
words whether it was necessarily involved in or 
connected with the workman's duty to his employer. 
As held in the two English cases to be referred 
to hereafter, the language used is of wide amplitude 
and it covers not only the nature of the employ¬ 
ment but its conditions, obligations and incidents 
as distinguished from risks which are common to 
all mankind and not directly connected with 
employment in the above sense (vide the address of 
Lord Shaw in — ‘Simpson v. Sinclair’, (1917) AC 
127 (B) and that of Lord Lorebum in — ‘Dennis 
v. J. C. White & Co.’, (1917) AC 479 (C). 

From what has been said above, it would appear 
to be a legitimate corollary that what may be called 
environmental accidents, that is accidents resulting 
from the surroundings in which the workman is 
employed or through which he has to reach his 
place of work in order to carry out his obligations 
to his employer, may fall within the scope of the 
phrase ‘arising out of or in the course of his 
employment.’ This rule is subject of course to 
court exception in those cases where the accident 
occurs in a public place and the risk faced by the 
workman was not on account of the employment 
as such but on account of his presence at the spot 
as a member of the public. The law insists in this 
latter type of cases that in order that the employer 
should be chargeable the presence of the workman 
at the spot must be traceable to an obligation 
imposed upon him by the employer. In cases, how¬ 
ever, where the risk of injury is traceable to the 
emplosrment in the sense that at the time of the 

■. a>i^ was at the spot in his capa¬ 

city as a workman, the provisions of S. 3. I con¬ 
nive, will apply fully. The case of — ‘Howells v. 
Great Western Rly.*, (1928) 97 LJKB 183 (D) may 


be referred to in this connection. There a dock¬ 
yard labourer, John Howells, generally used to take 
along with the other dock labourers, as a matter 
of routine while going to his steamer to load cargo, 
a short cut which involved the crossing of some 
railway lines, in preference to the route via the 
metalled road provided by the employers. One day 
he was knocked down and killed by a railway 
engine while going across. In an action by Howells’ 
widow and his infant child the County Court ruled 
that since the deceased did not go by the way 
provided for the labourers, but used instead an 
unauthorized route and since he was not doing 
anything which he was under any obligation to his 
employer to do, the accident could not be deemed 
to arise in the course of his employment. The 
Court of Appeal overruled this view. It held that 
since the workman was in the employer’s premises 
and was proceeding to work over an accustomed 
& permitted, though not provided, route the acci¬ 
dent must be considered to have arisen out of and 
in the course of employment. Tlie following obser¬ 
vations of Lord Atkin L. J. may be reproduced 
here with advantage: 

“It is obvious that there is a margin between the 
time when a man actually begins and actually 
leaves his employment and the time when he has 
entered upon the course of his employment. All 
these cases that were cited in the case that I 
have referred to of — ‘Howells v. Powell Duffryn 
& Co.’, (1926) 1 KB 472 (E) are cases which 
illastrate the proposition which now seems to me 
to be quite fully established, that it is not the 
moment at which a man reaches the actual place 
where he is going to begin to earn wages that 
his employment begins. Here there were dock 
premises and there are a number of dock cases 
where the man’s employment began when he 
reached the dock premises which belonged to his 
employers, and, if one may say so in this case, 
the man began to incur the very special risks of 
his employment which were incident to the fact 
that he was employed in a dock. I think it is 
quite ridiculous to suggest that he only began 
the course of his employment when he actually 
got to shed No. 2 where he would begin to load 
the ship.” 

Cases like — ‘Holmes v. Great Northern RIy.’, 
(1900) 2 QB 409 (P) and — ‘Sharp v. Johnson & 
Co.', (1905) 2 KB 139 (G) lay down the same 
principle. 

(5) It was urged on behalf of the appellant that 
in order to charge the employer, the workman 
must prove— 

(a) That it was obligatory for him to take the 
more dangerous route, and he must further show 

(b) That the case did not fall within proviso 
(b) (ii) appended to S. 3(1), Workmen’s Compen¬ 
sation Act. 

(6) On the first part of the argument, apart from 
what I have already said, it has to be kept in 
mind that the route adopted by Mahabir was the 
customary route in the sense that the shop workers 
always went to and from their place of work 
through the yard. Therefore the implied consent 
of the employers in this behalf will have to be 
presumed. It would. I apprehend, be wrong to press 
into use in this connection, as was sought to be 
done by the appellant’s learned counsel, the provi¬ 
sions of S. 122, Railways Act which penalizes mem¬ 
bers of the public for entering the railway ‘unlaw¬ 
fully’. I say so because Mahabir was neither a 
member of the public at the time of the accident, 
nor was he crossing the lines ‘unlawfully’ inasmuch 
as he did so in the normal way with the tacit 
permission of the railway officials. Notwithstanding 
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the existence of safer routes, therefore, I would be 
prepared to hold that the accident is covered by 
S. 3. In this connection I am inclined to adopt 
If I may do so with respect the principle enunciated 
by Lord Macmillan in — ‘Northumbrian Shipping 
Co. V. McCullam’. (1932) 101 LJKB 664 (H). The 
following observation contained in his address is 
of particular importance: 

“It has been recognized time and again that the 
sphere of a workman’s employment is not neces¬ 
sarily limited to the actual place where he does 
his work. If in going to or coming from his work 
he has to use an access which is part of his 
employer’s premises or which he is only entitled 
to traverse because he is going to or coming 
from his work, he is held to be on his master’s 
business while he is using that access.” 

He further observed: 

“The seaman who on his way back to his ship 
has left the public highway with its risks common 
to all wayfarers and has entered the private 
premises of the harbour in which his sliip lies 
with its special risks to which only those who 
have business at the hai'bour are exposed, seems 
to me to have come within the protection of the 
Act, for if he sustains an accident w'hile using 
this access he sustains it by reason of risks inci¬ 
dental to his emplojinent which he would not 
have encountered but for his employment.” 

The same principle has been adopted in — ‘Urmila 
Dasi V. Tata Iron Steel Co. Ltd.’, AIR 1923 Pat 
508 fl), — ‘Veerabhadra Naicker v. Gangamma’, 
AIR 1943 Mad 352 (J); — ‘Ramabrahman v. Traffic 
Manager, Vizagapatam Port', AIR 1943 Mad 353 
fK) and — -Hill v. Butterley Co. Ltd.’, 1948-1 All 
ER 233 (L). In the last mentioned case a v^orkman 
while crossing her employer’s premises on her way 
to the office to ‘clock in’ before starting work slip¬ 
ped on any icy slope and was injured. There v;as 
no public right of way across the premises and no 
actual road there but a practice had sprung up 
during a numl}er of years without objection by 
the employers by which the inhabitants of a 
neighbouring village crossed part of the premises 
where the accident occurred to reach an adjoining 
railway station. It was held by the Court of Appeal 
that the accident arose 'out of and in the course 
of’ the workman’s employment because the emplo¬ 
yers had allowed the crossing of the premises and 
the risk incurred by the workman was not identical 
with the risk incurred in a public street by members 
of the public. It is noticeable that there was no 
element of compulsion in any of these cases. 

(6a) ‘1924 AC 59 (A)’ which I have ah'eady refer¬ 
red to in another connection w'as cited by the appel¬ 
lant’s learned counsel along with a number of other 
cases which have been noticed in the judgment 
Of my learned brother Brij Mohan Lall J. for the 
proposition that when an accident occurs at a time 
or place when the workman is not actually engaged 
in his legitimate work, it is incumbent on him to 
establish that his presence at the spot was obli¬ 
gatory. The principle, however, which is laid down 
in these c^es is, as stated above, applicable only 
to the limited class of claims which arise where 
the workman met with the accident and receivea 
the injury complained of not because he was a 
workman of his employer but as a member of the 
public. The facts of — ‘Hewitson’s case (A)’ may 
l3e examined to illustrate this point. The colliery 
there had made arrangements with the railway 
company to take its workmen to the work.s at a 
reduced fare which was payable in the first instance 
hy the company but ultimately deducted from the 
workmen’s wages and it undertook also to indem- 
tiify the railway company against claims for acci- 
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dents. The trains, however, by which the men 
were carried were used by the public equally as 
much as by the workmen of the colliery. One day 
Hewitson was injured in an accident which occurred 
on the railway and he claimed compensation. The 
action failed because it was found that he met with 
the accident in common with the other travellers, 
that he could, if he so desired, use other means 
of transport and that his employment did not make 
it obligatory on him to travel over the railway. 
Here Mahabir’s injuries were not caused by the use 
of any transport, optional or otherwise, either pro¬ 
vided by the railway or by any other agency. He 
was injured on the employer’s premises which were 
used as the normal way of approach to the work¬ 
shop by the tacit consent of the railway officials. 
Cases occurring on the public highway or public 
conveyances cited on behalf of the appellants need 
not, therefore, detain us. 

(7) The case remark would apply to cases decided 
on the basis of added peril. 

(8) On the second point urged on behalf of the 
appellant, there is no material for thinking that 
the crossing of the yard amounted to wilful dis¬ 
obedience of any orders expressly given or of any 
rules expressly framed by the railway for the pur¬ 
pose of securing the safety of the workmen. As 
stated above, s. 122. Railways Act does not apply. 
The appellant places reliance on a manual of in¬ 
structions called ‘Safety First Instructions’ contain¬ 
ed in a pamphlet issued under the authority of 
the Indian Railway Conference Association. These 
instructions are not on the record and there is no 
evidence to indicate that they were ever brought 
to the knowledge of Mahabir, nor is there any'liing 
which might go to show that they were framed 
with the necessary formalities under the rule 
making powers of the railway. 

(9) For the reasons given above. I regret I am 
unable to agree with my brother Brij Mohan Lall 
J. who thinks that the employer can be called upon 
to pay compensation, only if it was obligatory on 
the employee to adopt the route which he was 
taking when the injury occurred. 

(10) I would dismiss the appeal with costs. 

BRIJ MOHAN LALL J.; 

(11) This is an appeal under S. 30 (1) (a), Work¬ 
men’s Compensation Act (8 of 1923) by the Works 
Manager, Carriage and Wagon Shop. East Indian 
Railway, Alambagh, Lucknow, against the decision 
of a Commis.sioner appointed under the said Act 
awarding a sum of Rs. 4,900/- as compensation lo 
the respondent. The amount has been deposited by 
the appellant with the Commissioner and the usual 
certificate prescribed by the third proviso to S. 39 
(1) of the Act has been filed. The correctness of 
the amount of compensation was not challenged 
before us. 'The only point argued was whether 
there was a liability to pay on the part of the 
appellant. 

(12) The respondent was employed as a machine 
man at the Carriage and Wagon Shop (hereafter 
described, for brevity’s sake, as C. & W. Shop) of 
the East Indian Railway at Alambagh, Lucknow. 
He is a resident of village Mahmudpur. In order 
to reach the place of his employment he had to 
board a train at railway station Malhaur and to 
detrain at Lucknow Junction railway station. From 
there he had to walk a distance of about one mile 
to reach the C. & W. Shop which lines on the 
other side of the railway line. Three different 
routes exist for covering this distance. In two of 
these routes there are bridges over the railway 
line and in the third there is a sub-way. Thus ail 
these tnree are perfectly safe routes. 
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(13) For performing the railway journey the 
railway administration had issued a permit to the 
respondent, and the latter could travel both ways 
without making any payment. But there is nothing 
to indicate that there was any obligation on the 
part of the respondent to necessarily perform the 
journey with the help of the said permit. He could 
as well go by bus or any other conveyance. 

(14) There was no obligation whatsoever on the 
part of the railway administration to provide con¬ 
veyance from Lucknow Junction railway station to 
the C. & W. Shop. Nor was the railway company 
to make any payment to the respondent in lieu 
of providing conveyance for this distance. 

(15) On 21-5-1949 the respondent had night duty 
to perform. His duty hours expired at 5.30 a. m. 
on 22-5-1949. Thereafter he went towards the 
Lucknow Junction railway station in order to catch 
the train for Malhaur which was to leave Lucknow 
Junction at 8 a. m. But instead of following any 
one of the aforesaid tliree safe routes the respon¬ 
dent chose to go through the ‘yard’. Obviously he 
wanted to follow a shorter route. While crossing 
the railway line he was run over by a train and 
eventually both his legs had to be amputated. It 
is this circumstance which provided the basis for 
the claim. 

(16) The appellant’s defence was that the injuries 
were not caused to the respondent by an accident 
“arising out of and in the course of his employ¬ 
ment’’ within the meaning of S. 3 of the Act. This 
contention was overruled by the Commissioner. 
Hence this appeal. 

(17) It is to be remembered that the C. & W. 
Shop area is totally separate from the area of the 
'yard’. There is an enclosure round the C. & W. 
Shop. Similarly, the ‘yard’ is fenced on both sides. 
No portion of the C. & W. Shop falls within the 
‘yard’ and no portion of the ‘yard’ lies within the 
C. & W. Shop. The two units, viz., the C. & W. 
Shop and the ‘yard’, have different sets of emplo¬ 
yees. The employees of the C. & W. Shop have no 
business to be in the 'yard' and vice versa. In 
other words, it was no part of the respondent's duty 
to be in the 'yard'. 

(18) Tile words "arising out of and in the course 
of his employment” have been borrowed in the 
Workmen’s Compensation Act from the English 
statute. In the circumstances, English decisions are 
of great help in interpreting this clause. 

(19) Prima facie it appears that, if a workman 
suffers any injury after his duty hours are over, 
he cannot legitimately contend that he received 
the injury by means of an accident "arising out 
of and in the course of his employment”. The 
test laid down in — ‘Parker v. Owners of Ship 
Black Rock’, (1915) AC 725 (M) was: whether the 
workman at the time he sustained the injury by 
accident was discharging a duty which he owed to 
his employer? 

(20) This test was approved of in a later case, 
viz., — *(1924) AC 59 (A)\ 

(21) A somewhat similar test was laid down by 
Lord Sumner, in his oft-quoted dictum in — 
‘Lancashire and Yorkshire Rly. Co. v. Highley’, 
(1917) AC 352, at p. 372 (N) in the foUowing 
language: 

"Was it part of the injured person’s employment 
to hazard, to suffer, or to do that which caused 
his injury? If yea, the accident arose out of 
his employment. If nay, it did not, because what 
it was not part of the employment to hazard, 
to suffer, or to do cannot well be the cause of 
an accident arising out of the employment.” 


(22) Applying these tests, one arrives at the con¬ 
clusion that the respondent was not discharging 
a duty towards the employer when he crossed the 
railway line. His duty did not at all require him 
to enter the ‘yard’ and to expose himself to the 
risk of being run over by a train. As a matter 
of fact, S. 122, Railways Act makes it penal to 
unlawfully enter upon a ‘railway’. The term 'rail¬ 
way’ has been defined in S. 3(4) of the said Act 
and it includes, inter alia, ‘lines of rails’. There¬ 
fore. it is obvious that not only it was no part 
of the respondent’s duty to cross the railway lines, 
but in doing so he was doing a forbidden act for 
which he might have been prosecuted. The cir¬ 
cumstance that other persons also similarly tres¬ 
passed on the railway lines and were not prosecuted 
did not make the trespass by the respondent legal. 
It may be possible in the case of a private indi¬ 
vidual to infer an implied consent on his part to 
let people cross his land. But certainly such an 
implied permission cannot be imputed to the rail¬ 
way administration which is an official body, parti¬ 
cularly in face of the statutory prohibition con¬ 
tained in S. 122 of the Act. The mere circumstance 
that the officials for the time being did not care 
to prosecute the trespassers did not confer any 
right on trespassers to cross the line, much less- 
did it make the respondent’s act in committing 
the trespass a part of his official duty. 

(23) It will, therefore, follow that according to 
the tests laid down above the respondent was not 
performing any part of his duty while he crossed 
the railway line. The dapger to which he exposed 
himself was not a part of his official duty. 

(24) It was contended on behalf of the respondent 
that as soon as he started from his home for his 
place of business he should be deemed to have 
entered upon his duty and should be presumed to 
be continuing on duty till the time he reached 
home. In other word.s, the time spent in going to 
the place of duty and in returning home should be 
treated as having been spent on duty. This pro¬ 
position is too widely stated. There is no authority 
in support of this proposition. Even the case of 
— ‘Cremins v. Guest. Keen & Nettlefolds, Limited’, 
(1908) 1 KB 469 (O) which goes the longest way 
in support of the respondent’s contention but 
which, as will presently be shown, was later on 
overruled, did not go to this extent. In that case 
the employer company had made arrangements 
for the conveyance of the colliers to and from their 
houses. The workmen had the right, but not the 
obligation, to travel by the train provided by the 
employers. One of the colliers was knocked down 
and killed while waiting on the platform for the 
train. His widow was awarded compensation and 
the deceased was supposed to be on duty. But the 
learned Judges guarded themselves against being 
understood to hold that in every case a workman 
should be supposed to be on duty while going 
from his place of business to his house and vice 
versa. Cozens-Hardy M. R. expressed himself on 
page 472 in the following language, viz., 

"To avoid misconception, I desire to say that I 
base my judgment on the implied term of the 
contract of service, and that it by no means 
follows that every workman is entitled to the 
protection of the Act whenever an accident 
happens to him on his way from his home to 
his employers’ place of business.” 

This ruling was overruled bv the House of Lords 
in — ‘(1924) AC 59 (A)’. 'The test laid down in 
that case was that if the workman had the right, 
but not the obligation, to travel by the conveyance 
provided by the employer, he could not claim 
compensation. But if he was bound by the terms 
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of his employment to travel by the means of 
communication provided by the employer, he had a 
valid claim. The ‘ratio decidendi’ was that if he 
was so bound, he, by using that means of con¬ 
veyance, was performing a part of the contract 
with his employer and was discharging a duty 
which, under the terms of his employment, he was 
bound to perform. If there was such an obligation 
on his part and if he was performing a duty, he 
was protected and he satisfied the test laid down 
above. The same view was reaffirmed by the House 
of Lords in the case of — ‘Newton v. Guest, Keen, 
and Nettlefolds, Ltd.’, (1926) 135 LT 386 (P). 

(25) In this country also the same view has been 
adopted by different High Courts. The Nagpur 
High Court followed this view in — ‘Mt. Champi 
V. Shaw Wallace & Co.’, AIR 1937 Nag 397 (Q). 

(26) The Patna High Court subscribed to this 
view in ~ ‘Becharam Mallik v. Khas Joyrampur 
Colliery’, AIR 1940 Pat 599 (R). 

(27) Tne Calcutta High Court adopted the same 
view in the case of — ‘Tobacco Manufacturers 
''India) Ltd. v. Mrs. Marian Stewart’, AIR 1950 
Cal 164 (S). In that case the deceased workman’s 
widow had claimed compensation on the ground 
that her husband, while using the cycle which had 
been provided by the employer and which he w'as 
bound to use, had been knocked down and killed. 
The Court, while reaffirming the aforesaid prin¬ 
ciple, held that it had not been proved that the 
cycle had been supplied by the employer and 
therefore the very basis of the suggestion that the 
deceased was doing something which he was bound 
by the terms of his employment to do disappeared. 
On that ground the claim was rejected. 

(28) Certain cases were cited before us in which 
compensation was allowed to the workman, or. in 
the case of his death, to his legal representatives. 
But they were all cases in which it was found on 
facts that the workman was, or should be deemed 
to have been, employed, in his master's work at the 
time Tvhen he received the injury. No principle 
different from that discus.sed above w^as laid down 
in any such case. 

(29) Another argument advanced on behalf of 
the respondent was that if a workman meets with 
an accident at any place on his master’s premises 
he can claim compensation even if he had ceased 
to do his master's work at that time. I have 
examined the cases cited in support of this propo¬ 
sition, but I have come to the conclusion that no 
such general principle has been laid dovm in any 
case. The ^cisions in which the master’s liability 
was enforceu on the ground that the workman met 
with air accident on his (master’s) land were those 
in which it was found that it was a part of the 
workman’s duty to be at the place where he met 
the accident. The leading case on the subject is 
that of — ‘fl932) 101 LJ KB 664 (H)’. That was 
a case in which a seaman returning from his home 
Jo the ship in the evening in order to attend to 
hLs duty as a watchman during night met with 
an accident in the dock premises before he could 
reach the ship and before he could assume his 
huty. Compensation was awarded to his legal re- 
P^^sentatives because it was found that the deceas¬ 
ed "sustained the accident by reason of risks inci¬ 
dental to his employment, which he would not have 
^^^o^^r^fered but for his employment." On page 
667 there is a definite finding of fact that the 
deceased had to traverse the private premises of 
his master in order to reach the place where he 
was to perform his duty and ‘‘which but for his 
omployment he would have had no right to tra¬ 
verse and which were of such a character as tr 
expose him to special risks to which his death 
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is attributable.” In other words, there was a clear 
finding of fact that it was a part of his duty to 
go through the area which exposed him to risks. 
In the present case, there was, as already stated, 
no obligation on the part of the respondent to 
enter the ‘yard’ to incur the risk which he did. 

(30) The case of — ‘Rani Bala Seth v. East Indian 
Rly.’, AIR 1951 Cal 501 (T) is also distinguishable. 
In that case a workman was returning from duty 
and had not left the master’s premises when he 
met with the accident. There were four different 
routes, but three of them were found to be unsafe 
for one reason or another. There was a clear 
finding that the workman had to follow the fourth 
route which he did. In other words, there was, in. 
the circumstances of the case, an obligation on 
the part of the v/orkman to go by the fourth 
route. ConseQuently, the master was held bound 
to pay compensation to the widow of the deceased. 

(31) Another case cited for the respondent was 
that of — ‘John Stewart and Son Ltd. v. Long- 
hurst’, (1917) AC 249 (U). In that case a car¬ 
penter, (v;ho was employed in repairing a barge 
lying in dock) after finishing his day’s work, started 
on a dark night to walk along the quay to the 
dock gates, but fell off the quay and was drowned. 
The dock was private property and was not open, 
to the public, but the workmen had leave to pass 
through the dock on their way to and from the 
barge. While allowing a claim for compensation. 
Lord Atkinson expressed himself on page 258 in the 
following words, viz.: 

"It unquestionably conferred upon him the right, 
if permitted by the dock company, to traverse 
the premises of that company from the dock gate 
to the place where the barge he was working 
on lay. Tt imposed upon him an obligation to 
do so.’ He had no right or obligation to do this 
save under and by virtue of his contract of 
employment." 

It was this obligation which served the basis of 
the claim being granted and it distinguishes thi.s 
case from the present one. 

(32) ‘1948-1 All ER 233 (hV is another case cited 
on behalf of the respondent. In that case com¬ 
pensation was awarded to a workman who, while 
crossing her employers’ premises on her way to 
the office to "clock in" before starting work, had 
slipped on an icy slope and got injured. But the 
basis of the decision is to be found in the judg¬ 
ment of Scott L. J. on page 234 where he observed 
as follows: 

"She, therefore, met her accident quite close to 
the ’clocking in’ office where she was bound to 
go as part of her duty before she started her 
daily work at the surgery." 

(33) As already pointed out, all these cases are 
distinguishable from the present one because the 
respondent was not at all bound to go to the place 
where he met with the accident. The theory of 
the accident happening on the ‘master’s premises' 
is based on the supposition that it was a part of tbe 
servant’s duty to be on that portion of the master’s 
premises where the accident took place. Suppose 
a workman, after finishing his work in the work¬ 
shop, goes to the master’s private garden which 
place is not open to workmen and there meets with 
an accident, he cannot claim compensation from 
the master on the ground that accident took place 
on the ‘master’s premises’. 

(34) The doctrine of "added peril" was also 
referred to during the course of arguments and 
reference was made to the cases of — ‘Stephen v 
Cooper’. (1929) AC 570 (V); - ‘AIR 1943 Mad 35S 
(K) and — ‘Gouri Kinkar Bhakat v. Radha Kis* 
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sen Cotton Mills’, AIR 1933 Cal 220 (W). The 
basis of all these decisions is that if a workman, 
wliile performing his master’s work, undertakes to 
do something which he is not ordinarily called upon 
to do and which involves extra danger, he cannot 
hold the master liable. But this doctrine implies 
that the workman was. at the time of meeting the 
accident, performing his duties. Since, in the pre¬ 
sent case, the respondent was not, in my opinion, 
performing any part of his master’s duty, the 
doctrine of ’’added peril”, strictly speaking, does 
not apply. He was trespassing upon the railway 
line like any other member of the public and he 
was exposing himself to a risk common to all 
members of the public. The risk had nothing to 
do with the performance of his duties. It was held 
in the case of — 'U Yan Shin v. Ma E Sein’, AIR 
1940 Rang 18 (X) that when the workman v;as 
sharing a risk common to all members of the 
public he could not claim compensation from the 
master. 

(35) Two more cases were referred to on behalf 
of the respondent, viz.. — ‘AIR 1928 Pat 508 (I)’ 
and — ‘Bhut Nath Dal Mills v. Tirat Mistry’. AIR 
1949 Cal 295 (Y). They are cases on the interpre¬ 
tation of the term ‘wilful disobedience.’ In other 
words, they lay down an interpretation of the 
exception to the general nile provided in the pro¬ 
viso to S. 3(D, Workmen’s Compensation Act. Since 
the respondent has failed to bring his case within 
S. 3(1) which creates a right in his favour, it is 
unnecessary to discuss whether or not the excep¬ 
tion on which the employer could possibly rely 
applies. 

(36) Tlie learned counsel for the appellant showed 
us a small booklet containing ‘'Safety First” rules. 
The object was to avail of the exception provided 
in S. 3 (1) (b) (ii*. But. for the reasons already 
indicated, it is unnecessary to examine this part 
of the case. Moreover, the learned counsel could 
not point out to us whether these rules had been 
framed under the clause of which he wanted to 
take the benefit. 

(37) For the reasons stated above. I have come 
to the conclusion that the respondent’s injuries 
were not caused by an accident ‘‘arising out of and 
in the course of his employment” and therefore 
the employer is not bound to pay any compen¬ 
sation whatever to him. Consequently, I will allow 
the appeal and dismiss the respondent’s claim with 
costs thi'oughout. 

BY COURT: 

(38) Since there is a difference of opinion, let 
this appeal be laid before the Hon’ble Chief Justice 
for necessary orders under Rule 3, Chapter VIII, 
High Court Rules. The point which arises for 
determination in the case is whether the accident 
referred to in our judgments 'arose out of and 
in the course of employment’ within the meaning 
of S. 3, Workmen’s Compensation Act. 

SAPRU, J.: 

(39) This appeal has been referred to me for 
opinion under Rule 3 of Chapter VIII of the High 
Court Rules, because of a difference of opinion 
between two learned Judges of this Court. 

(40) This appeal was presented to this Court 
under S. 30(a), Workmen’s Compensation Act of 
1923 bv the Works Manager, Carriage and Wagon 
Shop, East Indian Railway, Alambath. Lucknow, 
against the decision of a Commissioner acting 
under that Act, who had awarded a sum of Rs. 
4.900/- as compensation to the respondent. 
There is no question of the correctness of the 
amount of compensation, which indeed has been 
deposited by the appellant with the Commissioner, 


the usual certificate prescribed by the third pro¬ 
viso to S. 30(1) of the Act having also been filed. 
The point which requires consideration is whether 
for the accident of 22-5-1949, in the railway yard 
at Lucknow Junction there was any liability to 
pay compensation on the part of the appellant. 
The answer to this question depends upon whether 
the uccident resulting in the loss of the respon¬ 
dent’s legs arose out of and in the course of his 
employment within the meaning of S. 30 of the 
Act. 

(41-43) There is no controversy as regards the 
facts. (After stating the facts, the judgment pro¬ 
ceeds as under:) The question for consideration, 
therefore, is whether the appellant’s defence that 
the injuries were not caused to the respondent by 
an accident ‘‘arising out of” and “in the course 
of his employment” within the meaning of S. 3 
of the Act is well founded. In order to appre¬ 
ciate this point I think it convenient to reproduce 
the relevant portion of S. 3(1), Workmen’s Com¬ 
pensation Act: (Vide para 4 of the Section.) 

The plain intention of the section would seem 
to be to fasten liability for compensation upon 
the employer, independently of any neglect or 
wrongful action on the part of the employer or 
his servants, if the accident to the workman 
occurs out of and in the course of his employment. 
Much controversy has gathered round those ex¬ 
pressions but there seems to be no doubt that if 
an injury is caused to an employee while he is 
actually engaged in doing the work for which he 
is employed, the employer is responsible. The 
important word to my mind is. ‘employment.’ Now 
it occurs to me that this word is of wider import 
than the word “work” or "duty”. It strikes me 
that the fallacy, if I may use that word with res¬ 
pect, into which Brijmohan Lall J. has fallen is 
that of looking upon “employment” as almost 
synonymous with "work” or "duty”. It has been 
established, observed Viscount Finlay in — ‘John 
Stewart and Son (1012) Ltd. v. Longhurst’, (1917) 
AC 249 at p. 252 (U) 

"by a series of decisions that employment for 
the purposes of the Workmen's Compensation 
Act may in many cases be regarded as existing 
before the actual operations of the workman 
have begun, and that it may continue to exist 
after the actual work has ceased.” 

Indeed the words ‘in the course of employment' 
mean not only the actual work which the man 
is employed to do but what is incident to it, in 
the course of his service. The expre^ion is not 
to be regarded as confined to the "nfbure of the 
employment.” The expression applies to employ¬ 
ment as such i. e. to its nature, its conditions, its 
obligations, and its incidents per Lord Shaw in 
T917 AC 127 at p. 142 (B)’. I think that the view 
of Misra J. that it is legitimate to infer from 
what has been said above that, what may be 
called ‘enviromental accidents’ i.e. accidents result¬ 
ing from the surroundings in which the workman 
is employed or through which he has to reach his 
place of work in order to carry out his obligations 
to his employer, also fall within the scope of the 
phrase 'arising out of or in the course of employ¬ 
ment.’ This rule, of course, is subject to the 
ception that where the accident occurs, as pointed 
out by Misra J., in a public place, and the risk 
faced by the workman is not due to his employ¬ 
ment but to his being on the spot as a member 
of the public; the employer will be liable only n 
the pres<=*nce of the v/orkman on the spot can 
be found traceable to an obligation imposed upon 
him by the employer. There is no difficulty, now 
ever, with cases where the accident takes place 
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while the workman is on the spot in his capacity 
as an employee. 

The Workmen’s Compensation Act has created 
I a new type of lia’oility inasmuch as it makes an 
(employer liable to pay compensation at a fixed 
rate to a servant incapacitated by an accident 
arising out of and in the course of his employ¬ 
ment. This liability to. pay compensation is 
independent of any neglect or wrongful act on the 
part of the master or his servant. In other words, 
it is not a liability which arises out of tort. Pro¬ 
perly speaking, it is a liability which springs out 
of the relationship of master and servant. The 
total amount that a servant can get is fixed by 
the Act, is governed by a scale, and is dependent 
not on the suffering caused to this workman or 
the expenses incurred by him in liis illness but on 
the difference between his wage earning capa¬ 
city before and after the accident. I am mention¬ 
ing all this to indicate that the words ‘arising out 
of’ are intended to indicate, the origin or piace 
of the accident. The accident'must have relation 
to the servant's employment. This would include 
not only the period when he is doing the v;ork 
actually allotted to him but also the time when 
I he is at a place where he would not be but for 
' his employment. These principles seem to me 
well established by a large number of cases to only 
some of which I propose to invite attention. 

(44) The first case on which attention may be 
focussed is that of — ‘Low or Jackson v. General 
Steam Pishing Co. Ltd.’, 1909 AG 523 (ZD. In 
that case the appellant’s husband’s principal duty 
consisted in watching trawders in Grant Harbour 
between their voyages. In order to perform that 
duty it used to be necessary for him to be some¬ 
times on the trawlers and some times on the 
quay. Occasionally he had to provide his own 
food. This used to be brought to him by mem¬ 
bers of his family, but occasionally it became 
necessary for him to leave his place for a short 
time to get refreshments. On the evening on 
which the accident took place he went to a hotel 
situate at a short distance from the quay to get 
some refreshment. On his return to the quay he 
proceeded to descend the fixed ladder attached to 
the quay for the purpose of getting on board one 
of the trawlers and while so doing he slipped, 
fell into the water & was drowned. Dealing wdth 
the above state of facts Lords James observed 
that the passing from the quay to the trawler 
arose out of and was in the course of the servant's 
employment and the fact that the deceased had 
been to the hotel did not alter the position. Lord 
Atkinson did not doubt that the accident could be 
I said to have arisen out of and in the course of 
I the deceased's employment. Even Lord Loreburn. 

I L. C. who dissented from the majority view and 
held that the accident did not arise out of or in 
I the course of the sen'ant's employment, neverthe- 
, le.ss observed that the provisions of a remedial 
j Act such as the Workmen’s Compensation Act is, 

' should not be construed in any narrow spirit. ‘A 
I man’, said Lord Loreburn, 

c« "may be within the course of his employment not 
f merely while he Is actually doing the work set 
before him, but ‘also while he is where he would 
J.; not be but for his employment, and is doing 
„i, what a man so employed might do without 

impropriety. It is always a question to be solved 
on the facts of a particular case and not much 
'j help can be given by attempts to formulate in 
jj more precise language the meaning of the 

^ words used by parliament’." 

o5 (45) I greatly regret that I cannot agree with the 
0 ^ view of Brijmohan Lall J. that the workman in this 


case was not discharging a duty towards the em¬ 
ployer when the accident occurred. Going back 
home for rest after his duty hours were over was 
essential to him for the adequate performance of 
his duties. It is my misfortune that I am unable 
lo agree with the view of Brijmohan Lail J. that 
if a workman suffers any injury after his duty 
hours are over, he cannot legitimately contend 
that he received an injury by means of an acci¬ 
dent arising out of and in the course of his em¬ 
ployment. In this particular case the workman’s 
duty hours -were over at 5-30 A.M. It was not 
possible for him to get back home by any train 
leaving before 8 A.M. He was at the place v/here 
he was not by choice but of necessity. For doing 
so he had to go to the Lucknow Junction plat¬ 
form as the only way In which he could get home 
was a railway train. Invariably he used to get 
to the railway station by crossing the lines. The 
workshop was ‘attached to the railway station’ and 
indeed was a part oi it. The workers of the 
Workshop had been allowed in the past without 
any objection on the part of Railway authorities 
to get to the platform by cros.sing the lines. The 
workman could not. therefore be regarded as a 
trespasser within the meaning of S. 122, Indian 
Railways Act. He was a railway employee & even 
the workshop he w’as working in was subject to 
the control of the Railway department. The route 
taken by him was the route he was accustomed 
to daily as a matter of routine. It was a route 
used by similarly situated employees of the rail¬ 
way and the railway workshop with the implied 
permission of the railway authorities. On the 
admitted facts of the case the Railw^ay authorities 
had by implication permitted workmen employed 
in the w'orkshop to use this route. Actually when 
the accident occurred, he was on the railway 
premises and he could not help being so having 
regard to the inteiwal that elapsed between his 
duty hours and the time at which the railway 
train was to leave the station for carrying him 
back home. 

(46) Attention may also be drawn to the case 
of — 'Gane v. Norton Hill Colliery Co.’, (1909) 
2 K3 539 (Z2). This 'was a case of a collier 
employed at the respondent’s Colliery, who used 
to get back home invariably from the colliery 
through a door, down some steps & across certain 
lines of railway upon which the colliery trucks are 
moved backwards and fonvards, as occasions 
might require. That v;ay was used not only by 
this particular collier but all the colliers coming 
from the same district. There were no doubt two 
ways by which the colliers might have left the 
colliery premises and gone home. One was by 
cro-s^ng a bridge and going a little further round 
and the other was in a different direction. The 
workman had the wheels of one truck driven over 
his legs and had both his legs amputated. Deal¬ 
ing with this state of facts, Lord Cozens-Hardy 
M. R. observed as follows; 

"What was the duty of this man and what was 
really the implied tei-m of his employment. That 
he should when his duty’s work was over, with¬ 
out loitering, and with all reasonable 
speed, leave the colliery premises by the 
accustomed and permitted route. That is 
what he did. It was in the course of 
his doing so that the accident happend. I feel 
bound to say in point of law that this accident, 
which happened in the immediate neighbour¬ 
hood of the pit’s mouth, close to the scene on 
the colliery premises, was an accident v/hich 
happened in the course of his employment. The 
course of a collier’s employment is plainly not 
limited at one end by the moment when he gets 
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to the place where he is to use his pick, or at 
tne other end by the moment when he comes 
up from the pit. It must include a reasonable 
interval of time and of space during which the 
employment lasts.” 

Lord Farwell L. J. held that even though the line 
was covered by trucks, the men always used that 
route and the accident must be deemed in these 
circumstances to have arisen out of & in the course 
of the employment of the workman. 

(47) Reference may also be made to the case 
of — ‘Blee V. London and North Eastern Rly. 
Co.’, 1938 AC 126 (Z3). Now, in this case the 
deceased workman was a ganger in the employ of 
the London and North Eastern R.ailway Company. 
He was killed as the result of an accident while 
proceeding to fulfil an emergency call at the rail¬ 
way. His normal hours of work were from 7-20 
A.M. to 5 P.M., but the terms of his contract 
included a condition that he could be ordered 
outside those hours to come to do emergency 
work on the railway. On the day in question the 
workman after coming back home retired to bed. 
He received a message to go to Honisey siding 
where some trucks had derailed. He started at 
10-30 to go to the siding, but while he was on his 
way there he was knocked down in the street by 
a motor car and sustained injuries from which 
he afterwards died. Lord Roche went in this case 
to the length of observing that a servant cann¬ 
ing a message for his employer through the public 
streets may be on duty or in the course of his 
employment while so doing. Having regard to 
the fact that there was evidence to support the 
conclusion that the appellant v/as on duty at the 
time of the accident, the view that he took was 
that the accident arose out of and in the course 
of the deceased man’s employment. The fact that 
there were safer routes is in the context of this 
case immaterial. Misra J. has referred to tne 
observations of Lord Macmillan in — ‘(1932) 101 
LJKB 664 (H)’ and it is unnecessary to quote them 
further as they will be found reproduced in his 
judgment. Those observations clearly enunciate 
the principle that the sphere of a workman’s em¬ 
ployment is not to be regarded as restricted to the 
actual place he works. An employee who uses a 
way which is part of the employer's premises 
of which he can only traverse only when he is 
going to or coming back from his work is deemed 
to be on his master’s service while actually using 
that means of communication. I think it will 
make the position clear if I were to invite atten¬ 
tion to the actual illustration given by Lord 
Macmillan: 

*‘The seaman who on his way back to his ,ship 
has left the public highway with its risli 
common to all wayfarers and has entered the 
private premises of the harbour in which his 
ship lies with its special risks to which only 
those who have business at the harbour are 
exposed, seems to me to have come with the 
protection of the Act, for if he sustains an ac¬ 
cident while using this access he sustains it by 
reason of risks incidental to his employment 
which he would not have encountered but for 
his employment.” 

(48) The principle enunciated by Ijord Macmil¬ 
lan has been followed, as pointed out by Misra J., 
in several cases to which reference has been made 
by him in his judgment. They have been dis¬ 
cussed by him with his usual lucidity and I feel 
that it is unnecessary to multiply cases to illus¬ 
trate this principle. Particular attention may, 
however, be drawn to the recent case of — T948 
1 All ER 233 (D*. As has been pointed out by 


Misra J., in this particular case, a workman got 
injured by slipping on an icy slope while she waa 
crossing her employer’s premises to ‘clock in’. The 
facts of the case were that there was no public 
right of way to the premises and no actual way 
Only for many years past it had become usual for 
the members of a neighbouring village to cross 
the premises without any objection in order to 
reach an adjoining railway station. On these 
facts, the Court of appeal held that the accident 
arose out of and in the course of employment. 

(49) Reference has been made by Brij Mohan i 
Lall J. to — ‘Hewinston’s case (A)’. He has 
also noticed some other cases. The exact prin¬ 
ciple which is deducible from these cases has been 
explained with lucidity by Misra J. and I am 
in agreement with him when he says that an ex¬ 
amination of them will show that they have refe¬ 
rence to that category of accidents which are receiv¬ 
ed by a workman not as a servant of his employer 
but as a member of the public. The point to 
notice in this case is that the servant’s injuries 
were not caiised by any transport, compulsory or 
optional provided by the railway. They were caused 

to him while he was on the actual premises. He was 
m no sense, as Brij Mohan LallJ. holds, a tres¬ 
passer. He was using a way located in the pre¬ 
mises which the responsible officers of the railway 
had invariably allowed to be used by him and the 
other employees of the Railway Workshop, the 
workshop itself being under the control of the 
Railway department. 

(50) In a careful argument which has been 
addressed by learned counsel for both the parties, 
reference has been made to a number of cases 
some of which have been considered by Misra J. 
and I propose to make brief comments on them. 

first case to which attention may be invited ' 
is that of — 'G. .1. P. Railway v. Kashinath Chim- 
naji’, AIR 1928 Bom 1 (Z4). This was a case of 
a G. I P. Railway Co. workman who was sent on 
a message by one of the Company’s officers from 
Kalyan to Bombay. On an-iva-l in Bombay, he 
was directed by another of the Company’s officers 
to go back to Kalyan. On his way back he was 
travelling in an electric train. While he was 
standing at the door of the carriage which was 
left open and supporting himself on the vertical 
iron bar, the train, while going on a bridge, 
received a jerk and as a result of it he fell down 
on the lines and died consequently. In an action 
brought by his heirs, it was conceded by the 
Railway Co. that the accident occurred in the 
course of the workman’s employment; but it was 
denied that it arose out of his employment. On 
these facts, it was held that the accident arose out 
of the employment of the workman and it could 
not be said that he took any greater risk than 
any ordinary traveller would do while travelling on 
one of these electric trains. It was further held 
that the warning notice in connection with these 
electric trains in which it was stated, inter-alia, 

"do not stand near the door” had been framed 
not for workmen but for the purpose of securing 
the safetv of passengers in general and that the , 

defendant Company was not protected by this f 

provision. j 

(51) ‘AIR 1943 Mad 353 (K)’ was a case of two j 
workmen who were employed by the contractor of j 
the Vizagapatam Port authorities and were killed I 
within the premises of the harbour. They had I 
been engaged for loading manganese ore into ships I 
at a dump within the harbour premises, the hours I 
of work being from 2 p. m. to 10 p. m. On the I 
day of the accident, these workmen, after having | 
worked from 2 to 7-30 p. m., left the harbour I 
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premises to drink some coffee without any permis¬ 
sion. It was usual for workmen to go away for 
short periods when convenient. While returning, 
they took a short cut which necessitated their 
crossing certain railway lines. While they were so 
doing, a railway engine ran into them and they 
were killed. The Railway authorities had put up 
a notice prohibiting persons from crossing railway 
lines. But the evidence showed that it was usual 
for workmen in the harbour premises to cross the 
line in spite of these prohibitions. The finding of 
the Commissioner under the Workmen's Compen¬ 
sation Act was that this practice had been per¬ 
mitted. connived or winked at by the employers 
of labour or responsible officials of the port. On 
these facts, it was held by the bench deciding the 
case that in leaving their work to take refresh¬ 
ment at 7-30 p. m., the workmen did what they 
were entitled to do as it would have been impos¬ 
sible for them to go on doing that heavy work 
from 2 p. m. to 10 p. m. without some break. It 
was further pointed out that, in crossing the rail¬ 
way line, the workmen were following the usual 
practice of the workmen engaged in the harbour, 
the prohibition being not an effective prohibition 
inasmuch as the responsible officials of the harbour 
had been conniving at its being disregarded. The 
accident having taken place in the harbour pre¬ 
mises in the circumstances narrated above, the 
bench took the view that the risk which they ran 
was incidental to their employment and arose out 
of it. 

(52) 'AIR 1928 Pat 503 (I)' was a case of an 
employee of the Company who was killed by being 
run over by an engine in the works. The deceased 
workman was under a duty to start work at 6 
a. m., but before so doing he had to change his 
'check’ and for that purpose it was usual for him 
to go to the check house. The deceased met with 
the accident while going to the check house. Kul- 
want Sahay J. pointed out that the learned Com¬ 
missioner had found that the deceased was not 
guilty of disobedience of R. 7 prohibiting employees 
to take short cuts over dangerous places inasmuch 
as the evidence showed that in spite of there being 
safety gates close to the place where the deceased 
met with the accident, the place was used all along 
by employees without prevention. They were, in¬ 
deed, in the habit of crossing the railway track as 
a short cut without any objection on the part of 
the Company or their agents. He made a distinc¬ 
tion between a wilful act of disobedience of a rule 
and merely a thoughtless act. The bench came 
to the conclusion that there was no wilful disobe¬ 
dience of any rule on the part of the employee 
and the claimants were, therefore, entitled to 

compensation. 

(53) ‘AIR 1951 Cal 501 (T)’ was a case of an 
engine tover who was knocked down by a train 
at a railway platform and killed while returning 
to his quarters after finishing his day’s duty. It 
was held on the above facts that inasmuch as he 
w^s knocked down and killed in the railway pre¬ 
mises, it must be held that the accident arose out 
of and in the course of his employment. 

Hmwe Yin’, AIR 

i»3d Rang 428 (Z5) was the case of a servant who 
was employed as a workman. He could go to his 

different ways leading to his place 
or duty. He for his own convenience chose one 
way and quite before the usual time started off for 
his place of duty; on the way he was bitten by a 
snake and died. It was held that the accident did 
not occur either in the course of or out of his 
employment and the claimant was not entitled to 
any compensation. 


(55) No useful purpose will be served by consider¬ 
ing at any length cases of accidents occurring on 
public highways and not on the premises of the 
employer. 

(56) I do not think that there is any question 
of added peril in this case and I do not propose to 
dilate on this point. 

(57) I am unable to understand how the work¬ 
man can be said to have wilfully disobeyed any 
orders either expressly given or deducibie from rules 
framed by the railway for the safety of the public. 
Reliance for this argument has been placed upon 
the Manual of Instructions contained in a booklet 
issued by and under the authority of the Indian 
Railway Conference Association. Misra J. refused 
to look into them as they had not been brought 
on the record. Apart from this, there is no evi¬ 
dence whatsoever to show that they were ever 
brought to the notice of Mahabir. I further agree 
with Misra J. that they cannot be presumed to 
have been issued with all the necessary formalities. 

(53) For the reasons given above I agree with 
the judgment of Misra J. and hold that the acci¬ 
dent arose out of and in the course of employment. 
I would, therefore, maintain the order of the 
Commissioner. I direct that the papers of this case 
be laid before the Hon. the Chief Justice for orders. 

BY THE COURT (KIDWAI AND CHATUR- 
VEDI JJ.) : 

(59) This case originally came up for dlsoosal 
before a Bench consisting of Hon’ble L. S. Misra 
J. and our brother Brij Mohan Ball J. There was 
a difference of opinion, Misra J. being of the opinion 
that the appeal should be dismissed and our brother 
Brij Mohan Lall J. being of the opinion that the 
appeal should be allowed. In view of this difference 
of opinion the matter was placed before our learned 
brother Sapru J. who has agreed with the opinion 
expressed by Hon. Misra J. The decision of this 
appeal must be in accordance with the opinion of 
Sapru J., the third Judge to whom the matter was 
referred. We accordingly direct that the appeal be 
dismissed with costs. 

B/D.R.R. Appeal dismissed. 
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AGARWALA AND CHATURVEDI JJ 

Hathi Ram, Applicant v. Hazi Mohammad, 
Opposite Party. 

Civil Reyn. No. _ 387 of 1949, D/- 4-3-1953 
^Smnst order of Civil J., Gorakhpur, D/- 25-3- 

Civil P. C. (1908), S. 10 — Matter directly 
and substantially in issue in both suits must 
€ T Agriculturists Relief Act (27 

The words “matter in issue” in S. 10, 
Civil P. C. mean the entire matter in con¬ 
troversy and not one of several issues in 
the case. (Para 5) 

_ Upon the mortgagor’s suit for account¬ 
ing under S. 33, U. P. Agriculturists Relief 
Act, in ^ case the Court declares what 
amount is due under the mortgage, the 
mortgagee is entitled to apply under S. 
33(2) for a decree in his favour. But it is 
open to him to obtain such a decree under 
S. 33(2) or to bring a separate suit for 
sale of the mortgage property. If the mort- 
pgee exercises the latter option the ques¬ 
tion for determination is the saleability 
of the mortgage property. The matter in 
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issue in the two suits is not directly and 
substantially the same and the mortgagee’s 
suit for sale is not barred under S. 10. 
AIR 1920 All 70, Dist.; AIR 1940 Oudh 440, 
Not followed; Case law referred. 

(Paras 4, 5) 

Anno: Civil P. C., S. 10 N. 4 Pt. 3, 

J. K. Srivastava, for Applicant; K. C. Sak- 
sena, for Respondent. 

CASES REFERRED : 

(A) (’29) AIR 1929 All 805: 51 All 1017 (Pr 5) 

(B) (’35) AIR 1935 Lah 816; 160 Ind Cas 805 
(Pr 5) 

(C) (’35) AIR 1935 Mad 24: 153 Ind Cas 769 
(Pr 5) 

(D) (’35) AIR 1935 Mad 112: 155 Ind Cas 1002 
(Pr 5) 

(E) (’40) AIR 1940 Mad 7: 1939-2 Mad LJ 290 
(Pr 5) 

(F) (’41) AIR 1941 Cal 434: ILR (1941) 1 Cal 
373 (Pr 5) 

(G) (’20) AIR 1920 All 70: 42 All 290 (Pr 6^ 

(H) (’40) AIR 1940 Oudh 440: 16 Luck 188 

(Pr 7) 

ORDER; This is a defendant's application 
against an order of the learned Civil Judge cf 
Gorakhpur refusing to stay further proceedings 
in a suit. 

(2) The present suit was brought by the plaintiff on 
the basis of a mortgage executed by the defen¬ 
dant on 5-1-1939. The mortgage was in favour 
of one Mitra Nand and the plaintiff has purchased 
the mortgagee rights from Mitra Nand. ^fore the 
institution of the present suit the mortgagors filed 
a suit numbered as Suit No. 1 of 1944 in the same 
Court against the mortgagee under S. 33, U. P. 
Agriculturists’ Relief Act for accoimting. That 
suit, filed by the mortgagors, was dismissed by 
the learned Civil Judge and an appeal is now pend¬ 
ing in this Court against the decision of the Civil 
Judge. In the present suit an application was 
made before the learned Civil Judge under S. 10, 
Civil P. C. praying that the hearing of the pre¬ 
sent suit be stayed, in view of the fact that the 
previous suit between the same parties was pend¬ 
ing in appeal before the High Court. The learned 
Civil Judge dismissed this application and held 
that S. 10, Civil P. C. did not apply to the facts 
of this case. The present revision has been filed 
against the order of the learned Civil Judge re¬ 
fusing to stay further proceedings in the present 

suit. 

(3) A preliminary objection has been taken to 
the hearing of this revision on the ground that 
the order of the learned Civil Judge does noo 
amount to a ‘‘case decided” within the mean¬ 
ing of S. 115, Civil P. C. It is not necessary to 
decide this point, as, in our opinion the order 
of the learned Civil Judge is correct and he rightly 
refused to stay further proceedings in the suit. 

(4) The learned counsel for the applicant has 
contended that the question arising in the two 
suits is directly and substantially the same, be¬ 
cause in both the suits the main question for deci¬ 
sion was as to what is the amount due on the 
mortgage in question; and the Court below was, 
therefore, bound to stay further proceedings in 
the present suit because S. 10, Civil P. C. contains 
a mandatory direction to the effect that further 
proceedings in the subsequent suit must be stayed 
if the matter directly and substantially in issue 
in the two cases is the same. He has further con¬ 
tended that an appeal is a continuation of a suit 
and the previous suit should be deemed to be 
pending in this C«ur&. We agree with the leam- 
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ed counsel that an appeal is a continuation of a ' 
suit and Suit No. 1 of 1944 should still be deemed 
to be pending in appeal. The proposition is well 
settled and it is not necessary to cite any autho¬ 
rities in support of the proposition. The main 
point, therefore, for decision is whether the mat¬ 
ter in issue in the previous suit is also directly 
and substantially in issue in the present suit. The 
previous suit, as stated above, was filed under S. 

33, U. P. Agriculturists’ Relief Act for a declara¬ 
tion of the amount due to the opposite party from ^ 
the applicant. In the present suit the trial Court j 
will also have to determine whether the property i 
should be sold in enforcement of the mortgage. \ 
The previous suit was dismissed on the ground 
that the applicant was not an agriculturist and 
therefore not entitled to bring a suit under S. 33, 

U. P. Agriculturists’ Relief Act in case the Court 
had declared what amount was due under the 
mortgage, the mortgagee would have been entitled 
to apply under sub-s. (2) of S. 33 for a decree in 
his favour. But the mortgagee is not bound so to ^ 
apply; it is open to him to obtain a decree under 
S. 33, sub-s. (2) or to bring a separate suit for 
sale of the property in enforcement of the mort¬ 
gage. In the present case the mortgagee oppo¬ 
site party has exercised the latter option. _ The 
position, therefore, is that in the present suit the 
Court will have to determine the question of the 
saleability of the mortgaged property. The present 
suit will have to proceed to a decree, in 
any case, and it is only in execution of the de¬ 
cree that would be passed in the present case that 
the mortgagee would be able to realize the amount 
due to him. Irrespective of the result of the 
previous suit, the present suit has to be tried in 
order to give a relief to the mortgagee opposite 
party. In our opinion, under these circumstances, 
it cannot be said that the matter in issue in the i 
two suite is directly and substantially the same. 

(5) It has been held in a number of cases that the 
words “matter in Lssue” in S. 10, Civil P. C. mean 
the entire matter in controversy and not one of 
several issues in the case. In — ‘Gargi Din v. 
Debi Charan’. AIR 1929 All 805 (A), it was held 
by this Court that the words “matter in issue” 
could not be held necessarily to mean the subject- 
matter in dispute, but they must clearly mean the 
entire matter in controversy and not one of several 
issue in the case. This case was followed in — 

‘Mt. Nasiban Bi v. Mt. Iqbal Begum’, AIR 1935 
Lah 816 (B). The Madi'as High Court has taken 
the same view, vide — ‘Murugesa Miidaliar v. Bala- ,■ 
sundarammaV. AIR 1935 Mad 24 (C), — ‘Mahagan- 
pathi V. Natesa Iyer’, AIR 1935 Mad 112 (D) & - 
‘Miinuswami v. Raghupathi’, AIR 1940 Mad 7 (E). The 
High Court of Calcutta has also taken the same 
view in a case reported in — ‘Naskarpara Jute 
Mills Co. Ltd. V. Nirmal Kumar’, AIR 1941 Cal 4.»4 

(F) . 

(6) The learned counsel for the applicant relied 
on a case of this Court reported in — ‘Wahid-un- 
nissa Bibi v. Zamin All Shall’, AIR 1920 All 70 

(G) . In this case one of the learned Judges was 
of the view that S. 10, Civil P. C, applied to the 
facte of that case and the proceedings were order- i 
ed to be stayed, but the other learned Judge r 
only observed that if S. 10. Civil P. C. did not j 
apply the proceedings of the second suit coulci i 
be stayed under S. 151, Civil P. C. The facte of I 
the case were different, but certain observatio:^ I 
made in the case were relied upon by the learned I 
counsel. There does not appear to be any disais- I 
Sion of the question whether the matter in cils- l 
pute meant the entire matter in controversy or I 
only one of the matters in controversy. No other i 
case was cited by the learned counsel for the apr I 
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plicant in support of his proposition that S. 10, 
Civil P. C. applied to the facts of the present 
case. 

(7) The Court below relied upon a case report¬ 
ed in — ‘Behari Lai v. Mt. Durga’, AIR 1940 Oudh 
440 (H). The facts of the case are absolutely si¬ 
milar to those of the present case and the two 
suits in that case were similar to the two suits in the 
present case, that is, one was a suit for the 
declaration of the amount due. It was filed by 
the mortgagor under S. 33, U. P. Agriculturists’ 
Relief Act, and the other suit was a suit brought 
by the mortgagee to enforce his mortgage. It was 
held in that case that the proceedings of the latter 
suit were not to be stayed under S. 10, Civil P. C. 
because the Court seized of the first suit had no 
jurisdiction to pass a decree which could be ob¬ 
tained in the subsequent suit. It was observed 
that in the suit under S. 33 there could not be 
a decree for the sale of the property until the 
mortgagee filed an application under Sub-s. (2), 
and as the mortgagee in that case had filed a 
separate suit, he was not likely to file an .ap¬ 
plication under sub-s. (2) of S. 33. It was said 
that for this reason the Court seized of the case 
imder S. 33 had no jurisdiction to pass a decree 
which the mortgagee claimed in the subsequent 
suit. With all respect to the learned Judges, we 
find it difficult to accept this reasoning. The words 
used in S. 10 are a Court "having jurisdiction to 
grant the relief claimed". In our opinion, what is 
to be seen is the jurisdiction of the Court to grant 
a relief claimed, and it is difficult to say that tbe 
Court seized of the case under S. 33 had no juris¬ 
diction to grant the relief. In case the mortgagee 
filed an application under sub-s. (2), the Court 
could pass a decree in favour of the mortgagee. The 
jurisdiction in the Court to pass the decree wos 
not wanting; but, of course, it could not grant the 
relief unless the mortgagee claimed that relief. Pc 
that as it may, we consider it safer to base our deci¬ 
sion on the ground that the matter directly and 
substantially in issue in the two cases is not the 
same. 

(8) We agree with the Court below in the order 
that that Court has passed, though for different 
reasons. The revision is consequently dismissed 
with costs. 

B/H.G.P. Revision dismissed. 


A.I.R. 1954 ALL. 143 (Vol. 41, C. N. 83) 

(LUCKNOW BENCH) 

RANDHIR SINGH J. 

Prem Chand and another. Appellants v. Mst. 
Bittan Devi, Respondent. 

Second Appeal No. 271 of 1947, D/- 18-8-1953, 
from decree of Dist. J., Gonda, D/- 31-8-1946. 

, Hindu Law — Joint family — Self acquisi¬ 
tion — Shifting of onus — (Evidence Act 
(1872), Ss. 101 to 103). 

In order to shift the burden of proving 
as to whether or not the subsequent acqui¬ 
sition was joint family property it ought 
to be established that there was nucleus of 
profit yielding property and not only nu¬ 
cleus of any kind of joint property. 

Held that there was no evidence on re¬ 
cord to prove that the nucleus yielded 
any profit with the aid of which subse¬ 
quent acquisition could have led. AIR 1941 
Oudh 230, Distinguished; AIR 1946 All 67 
and AIR 1935 All 67, Foil. (Para 4) 

Anno: Evidence Act. Ss. aoi to 103 N. 2. 
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M, P. Srivastava, for Appellants; J, B. Sri- 
vastava, for Respondent. 

CASES REFERRED : 

(A) (’41) AIR 1941 Oudh 230: 1941 Oudh WN 

214 (Pr 4) 

(B) (’46) AIR 1946 All 67: ILR (1946) All 130 

(Pr 4) 

(C) (’35) AIR 1935 All 67: 152 Ind Cas 541 

(Pr 4) 

JUDGMENT : This is a defendant’s second 
appeal against the judgment and decree of the 
District Judge of Gonda modifying the judg¬ 
ment and decree passed by the Civil Judge, 
Eahraich. 

(2) One Barati Lai had two sons, Brahma 
Prasad and Jot Prasad. Brahma Prasad had a 
son Bhagawti Prasad who had two sons, Prem 
Chand and Gyan Chand. Jot Prasad, the second 
son of Barati Lai, died issueless leaving a 
widow Bittan Devi. Barati Lai was possessed 
of two plots Nos. 5277 and 5298 which had 
groves standing on them along with consider¬ 
able other property with which I am not con¬ 
cerned in the present appeal. Barati Lai died 
in 1932 when his two sons, Brahma Prasad 
and Jot Prasad, were alive. Jot Prasad died 
in 1936. Kis widow Smt. Bittan Devi institut¬ 
ed a suit for the possession of a half share in 
me grove standing in the two plots mentioned 
above on the allegations that a half share in 
each of these two groves belonged to her hus¬ 
band Jot Prasad and that she succeeded to the 
property of her husband on his death in 1936. 

The cairn was resisted on behalf of the de¬ 
fendants who were the representatives of 
Brahma Prasad on two points, firstly it was 
alleged that plot No. 5277 had been made the 
subject cf a waqf by Barati Lai in 1908 and 
was under the management of the waqf with 
which the parlies had no concern. Secoridly it 
was urged that Jot Prasad died as a member 
of joint Hindu family and grove No. 5298 was 
a part of the joint family property and as such 
the plaintiff’ Bittan Devi had no right or inte¬ 
rest in that property which passed to the Sur¬ 
vivors of the joint family. 

(3) The lower Court came to the conclusion 
that the property was the joint ancestral pro¬ 
perty of Barati Lai and as such Jot Prasad 
had no separate interest in it. It also held 
that Jot Prasad died as a member of a joint 
Hindu family and the property passed to the 
survivors. With regard to plot No. 5277 the 
trial court held that there had been a valid 
waqf in respect of this property and as such 
the plaintiff acquired no title in this property. 
The plaintiff then went in aopeal to the Dis¬ 
trict Judge who modified the decree of the 
trial Court. The District Judge held the waqf 
to be valid but found that grove No 5298 was 
the self-acquired property of Barati Lai and 
passed to Jot Prasad under a will dated 12-10- 
1927, vide Ex. I and as such Jot Prasad was 
the separate owner of a half grove. He decreed 
the claim of the plaintiff in respect of this half 
share and maintained the judgment of the 

. trial court in respect of the other plot No. 5277. 

The defendants have now come up in second 
appeal. They have submitted to the decree of 
the two Courts below in respect of plot No. 
5277 and no appeal has been instituted challeng¬ 
ing the propriety of the order of the Courts be¬ 
low in respect of that grove. They have come 
up in appeal only in resnect of the decree of 
the District Judge regarding grove No. 5298. 
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(4) The first point which arises for determi¬ 
nation in this appeal is whether grove No. 5298 
was the self-acquired property of Barati Lai or 
whether the grove constituted the joint family 
■or ancestral property of Barati Lai. In second 
appeal points of facts are concluded by the find¬ 
ings of the Courts below. The District Judge 
has held the grove to be the separate property 
of Barati Lai and it is not open to the appellants 
to challenge that finding in this Court. It was, 
however, argued on behalf of the appellants 
that the lower appellate Court came to a wrong 
■conclusion inasmuch as there was a nucleus of 
ancestral property in the hands of Barati Lai 
nnd as such the burden of proving that 
any acquisition made by Barati Lai sub¬ 
sequently did not constitute joint family pro¬ 
perty lay on him. I have, therefore, allowed the 
learned Counsel for the appellants to challenge 
the finding on this point. 

He has cited — ‘Gulab Chand v. Manni Lai', 
AIR 1941 Oudh 230 (A) in support of the con¬ 
tention that whenever it is admitted that there 
was nucleus of property the onus would be on 
the party pleading that the acquisition was not 
joint property. A perusal of this reported case, 
however, shows that in this case the property 
which constituted the nucleus of the ancestral 
property was profit yielding property. The only 
point which was considered was if the quantum 
of profits could alTect the burden of proof. The 
point as to whether there was or there was not 
sufficient income from the joint ancestral pro¬ 
perty would not be taken into consideration in 
deciding the burden of proof. There have been 
tv/o later decisions of this Court in v/hich this 
point came up for consideration more or less 
directly, vide, — ‘Darshan Singh v. Parbhu 
Singh’, AIR 1946 All 67 (B) and — ‘Suraj 

Kumar v. Jagannath’, AIR 1935 All 67 (C). In 
both these cases it was held that the mere exis¬ 
tence of nucleus of ancestral property will not 
by itself raise a presumption that the subse¬ 
quently acquired properties were joint family 
properties and will not shift the burden of prov¬ 
ing that the properties are separate properties 
On the person alleging them to be so. To shift 
this burden on him, it must be proved that the 
nucleus was of such a character, as, taking into 
consideration the surrounding circumstances, 
could have led to the subsequent acquisitions 
with its help. 

The ratio of these two rulings, therefore, is 
that in order to shift the burden of proving 
as to whether or not the subsequent acquisition 
was joint family property it ought to be estab¬ 
lished that there was nucleus of profit yielding 
property and not only nucleus of anv kind of 
joint property. In the present case Barati Lai 
had only inherited a residential house from his 
father which too was subsequently rebuilt by 
him. There is no evidence on the record to 
prove that this residential house yielded any 
profit to Barati Lai with the aid of which he 
could have acquired any property. 

(5) The land on which the grove was plant¬ 
ed was admittedly given as rent free grant to 
Barati Lai by the Nanpara estate and the 
grove was then planted by Barati Lai. No 
funds derived from the ancestral property were 
utilised or were available to Barati Lai for the 
acquisition and plantation of this grove. In 
view of these circumstances the finding arrived 
at by the Courts below that the nroperty was 
the self-acauired property of Barati Lai cannot 
be successfully availed. 


(6) The next point which has been urged on 
behalf of the appellants is that Jut Prasad in¬ 
herited rights in the grove in dispute in the 
capacity of a member of a joint Hindu family 
and as such no property of Jot Prasad could 
pass to his widow. The plaintiff has filed a 
will alleged to have been executed by Barati 
Lai on 12-10-1927 Ex. 1. A perusal of this will 
shows that Barati Lai gave away half of this 
grove to each of his two sons in his life time. 
This document has been described as a will 
but on a proper construction it amounts either 
to a family arrangement or to a family parti¬ 
tion. In any case the right granted by Barati 
Lai to Jot Prasad in this property would be 
his self-acquired property and even if he had 
been a member of a joint Hindu family at the 
time of his death, so far as this grove is con¬ 
cerned, his rights would be those available in 
property which is self-acquired. Jot Prasad 
died in 1936 before the Hindu Women's Rights 
to Property Act, 1937, came into force. Bittan 
Devi, plaintiff, however, even under the law as 
it stood in 1937, succeeded to the rights of her 
husband as a Hindu widow in his self-acquired 
property. The grove in dispute being the self- 
acquired property in the hands of Jot Prasad 
passed to the widow on the death of Jet Prasad 
in 1936 and the finding arrived at by the lower 
appellate Court is perfectly correct. 

(7) No other point has been pressed in argu¬ 
ments. 

(8) As a result the appeal is dismissed with 
costs to the respondent. The stay order is 
vacated. 

C/H.G.P. Appeal dismissed. 
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MOOTHAM AND SAPRU JJ. 

Rameshwar Prasad Kedarnath, Applicant v. 
The District Magistrate and others, Opposite 
Party. 

Writ Appln. No. 173 of 1953, D/- 3-9-1953. 

(a) Constitution of India, Arts. 226, 19(1) (g) 

— Power to interfere with administrative 
orders — Refusal to renev; license in Form Bl, 
under U. P. Controlled Cotton Cloth and Yarn 
Dealers* Licensing Order, 1948, on grounds 
irrelevant to the consideration of application j 
for renewal — Order of refusal quashed and 
direction to consider application on merits 
issued — (U. P. Controlled Cotton Cloth and 
Y'am Dealers' Licensing Order (1948), Cl, 11). 

A person has by virtue of Art. 19(l)(g) 
of the Constitution the fundamental right 
to carry on his trade or business subject to 
such reasonable restrictions as may be 
imposed under Art, 19(6). He is therefore, 
‘prima facie', entitled to a licence under 
U. P. Controlled Cloth and Yarn Dealers' 
Licensing Order, 1948 and the granting of 
it cannot therefore appropriately be des- i 
cribed as a privilege. (Paras 1, 22) f 

Held on the facts as granted from the 
affidavit, the counter-affidavit and the 
afiidavit in rejoinder, that the order of the 
District Magistrate refusing to renew the I 
license granted to the petitioner by Form I 
Bl under the U. P. Controlled Cotton Cloth j 

and Yam Dealers* Licensing Order, 1948, j 

was not bona fide inasmuch as it was J 

based on irrelevant considerations, namely J 

that the petitioner had in the past dared I 
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to approach the High Court against the 
order of the District Magistrate and obtain 
a stay order against him (The order of 
refusal wais quashed and directions to con¬ 
sider the application for renewal on merits 
were issued.) (Para 5) 

Per Sapru J. : Ordinarily the High Court 
does not interfere with administrative 
orders; but where there are reasons to 
think that the order has been influenced 
by extraneous consideration the High Court 
has, irrespective of the question whether 
the order can be classed as falling within 
the category of ‘certiorari’ or not, ample 
authority under Art. 226 of the Constitu¬ 
tion to interfere with it by a proper order 
or direction. The words of Art. 226 of the 
Constitution are wide enough to cover an 
order of that description. AIR 1952 All 
S36; AIR 1952 All 61; AIR 1951 Nag 33 
and AIR 1950 SC 163, Rel. on. (Para 3) 

Per Mootham J. : The fact that the 
Licensing Authority has under cl. 11 of the 
Order, to record his reasons when he re¬ 
fuses to renew a licence is not, in the ab¬ 
sence of any specification of the grounds 
On which a renewal may be refused, or 
indeed of any other limitation on his 
powers in this respect, a sufficient indica¬ 
tion that he has to act judicially. There¬ 
fore the act of the Licensing Authority in 
refusing to renew the petitioner’s licence 
was an administrative act and accordingly 
the High Court could not interfere with 
such order by a writ in the nature of cer¬ 
tiorari. AIR 1950 SC 222, Rel. on. 

(Para 15) 

But the High Court has power under An. 
226 of the Constitution to issue directions 
and orders, as well as writs, for any pur¬ 
pose; and in exercise of that power it can 
direct that an administrative order be 
quashed. (Para 16) 

(b) U. P. Controlled Cotton Cloth and Yarn 
Dealers’ Licensing Order (1948), cl. 11 — Be- 

A license the applicant must be 

heard — License refused without hearing ap¬ 
plicant — Order quashed — (Constitution of 
India, Art. 226). 

Mootham J.: A man must not be depriv¬ 
ed of his property without being given an 
opportunity of being heard. The loss of a 
man’s right to carry on his business may 
be no less serious in its consequences than 
the loss of his property; and under the 
Constitution the right to hold pi*operty and 
the right to carry on a business are equally 
fundamental rights possessed by every 
citizen. If there be authority founded upon 
the plainest principles of justice that (in 
the absence of statutory provisions to the 
contrary) ' a man be not deprived of his 
property without being heard there is no 
reason why that principle should not be 
applied to the protection of another funda¬ 
mental right namely the right to carry on 
business. English case law referred. 

(Para 20) 

The Licensing Authorities, before refus¬ 
ing the applicant a license under cl. 11, to 
do business must hear him. (Renewal of 
license refused without hearing applicant 
— Order quashed under Art. 226). 

(Para 23) 

G. S. Pathak and R. S, Pathak, for Applicant; 
Standing Counsel, for Opposite Partv. 

1954 A11/19& 20 


CASES REFERRED; 

(A) (’52) AIR 1952 All 836: 1952 All LJ 163 

(Prs 3, 16) 

(B) (’52) AIR 1952 All 61: 1952 All WR (HC) 
153 (Pr 3) 

(C) (’51) AIR 1951 Nag 33: ILR (1951) Nag 
791 (Pr 3) 

(D) (’50) AIR 1950 SC 163: 1950 SCR 566 (SC) 
(Pr 4) 

(E) (1950) 1950 AC 66: 94 Sol Jo 516 (PrS 13, 
21 22 ) 

(F) ’(1924) 1924-1 KB 171: 93 LJ KB 390 

(Prs 13 14A) 

(G) (’50)'air 1950 SC 223: 1950 SCR 621 (SC) 
(Pr 14A) 

(H) (’52) AIR 1952 All 752: 1952 All LJ 319 

(Pr 16) 

(I) (1863) 14 CB NS 180: 32 LJ CP 185 (Prs i7. 
18, 23) 

(J) (1890) 24 QBD 712: 59 LJ QB 250 (Pr 17) 

(K) (1878) 1878-3 AC 614: 47 LJ PC 51 (Prs 17, 
19) 

SAPRU J.: 

While agreeing' with the order proposed by 
my brother Mootham, 1 would like to point out 
that, having regard to the nature of our Con¬ 
stitution, a licence for the carrying on of a 
business or profession cannot be looked upon as 
a mere privilege which is within the unfettered 
discretion of the Executive Authority empower¬ 
ed to grant it. 

Particular emphasis has been laid in Art. 
19(l)(g) on the right to practice any profession, 
or to carry on any occupation, trade or busi¬ 
ness, subject, of course, as laid down in Art. 
19(6), to any reasonable restrictions in the in¬ 
terests of the general public as may be placed 
on it. In guaranteeing this right the founding 
fathers were, no doubt, influenced by their con¬ 
cept of the functions of the State. As is clear 
from the directive principles of State Policy to 
which I think it is peiTnissible to refer in this 
connection, they were establishing a State guided 
by certain directive principles which, though 
not justiciable, were, nevertheless, to be ‘fun¬ 
damental’ in the governance of the country, it 
being its duty to apply them in making laws. 
For after stating in Art. 38 that the State shall 
try to promote the welfare of the people by 
securing and protecting as effectively as it may 
a social order in which justice, social, economic 
and political, shall inform all the institutions 
of the national life, the founding fathers went 
on in Art. 39(a) to lay down that State shall, 
in particular, direct its policy towards securing 
that the citizens, men and women, equally, have 
the right to an adequate means of livelihood. 
A refusal to renew a licence on grounds other 
than those which the licensing authority can 
legitimately take into consideration can dis¬ 
locate and paralyse, in the case of a business¬ 
man. his entire business and deprive him of 
the means of earning his livelihood. 

Necessarily, therefore, a misuse of that power 
can frustrate the very purpose of the welfare 
State established by the Constitution of this 
Country. I would like to emphasise that it is 
necessary to keep this background as the di- 
rectWes represent the political philosophy un¬ 
derlying the constitution in view in considering 
the questions raised by this application. 

(2) Now, what are the main facts of this 
case? In 1949 the applicant applied for and 
v/as granted licence in Form B1 under the U. P. 
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Controlled Cotton Cloth and Yarn Dealers’ main allegations against him and merely told 
Licensing Order, 1948, to buy and sell con- him that ‘the applicant was free to take the 
trolled cloth. This licence was, in the initial matter to the High Court even as he had done 
instance, to be valid up to 31st October 1950. previously. The District Magistrate with whom 
Thereafter this licence was renewed on two he had this talk having been transferred, the 
successive occasions for a period of one year applicant presented an application on 15 - 1 - 1953 # 
each. It expired on the 31st October 1952. Be- to the District Magistrate who had succeeded 
fore its expiry on the 9th May 1952, the appli- him setting out the facts of his case and pray- 
cant was served with a notice that the District ing that the order cancelling his licence be 
Magistrate had cancelled his licence for reasons reconsidered. The new District Magistrate ex- 
which were not stated by the District Supply pressed his inability to alter the order made by 
Officer in his communication to the petitioner, his predecessor. 


On receiving that- notice of cancellation, the 
petitioner came to this Court praying that the 
aforesaid order cancelling the petitioner’s licence 
be quashed. A Bench of this Court admitted 
the aforesaid miscellaneous application and pass¬ 
ed an ‘interim’ order staying the operation of 
the District Magistrate’s order cancelling the 
licence. The allegation in the affidavit which 
has been presented to this Court on behalf of 
the petitioner is that, even after that order, the 
District Magistrate declined,to permit the ap¬ 
plicant to ply his business under the licence on 
the ground that the order of this Court v;as 
not clear and required clarification. It is stated 
in the affidavit that the view taken by the 
District Magistrate was that though this Court 
had directed that the order cancelling the licence 
should be suspended, it was nowhere ordered 
that the licence should be returned to the appli¬ 
cant. 

On the 22nd June 1952 a Bench of this Court 
directed the District Magistrate to give posses¬ 
sion of the licence to the applicant. On 25-9- 
1952 which was within the time allowed by law 
the petitioner presented an application to the 
District Magistrate for a renewal of his licence. 
The applicant did not get any communication 
from the District Magistrate in regard to the 
said application for renewal for a period of jver 
two months. On 1-12-1952._ however, he re¬ 
ceived a notice from the District Supply Offi¬ 
cer that the District Magistrate had refused to 
renew his licence “on account of the malprac¬ 
tices indulged in by you and your bad reputa¬ 
tion.” The District Magistrate further directed 
him to suspend his business activities forthwith 
and declare stock of cloth within three days 
of the receipt of the notice. On 4-12-1952 the 
applicant informed the District Supply Officer 
that the applicant had stopped his business 
activities and supplied him with the details of 
the amount of stock in his hands. 

On 12-12-1952 the applicant received a letter 
from the District Supply Officer directing him 
to transfer his stock of cloth to a licensed cloth 
dealer. The cloth was. as ordered by the Dis¬ 
trict Supply Officer,' duly transferred. Betv/een 
7-12-1952 and 4-1-1953 efforts were made by the 
applicant to find out from the District Magis¬ 
trate the reasons for his refusing to renew the 
licence. It is asserted in the affidavit that he 
met him three or four times in that connection 
and drew his attention to the fact that the appli¬ 
cant had never indulged in any questionable 
activities nor had he contravened any of the 
relevant control orders. 

(3) Now, it is important to note that accord¬ 
ing to the affidavit filed by the petitioner the 
District Magistrate refused to set out with any 
particular preciseness the reasons for his re¬ 
fusing to renew the licence without previously 
afforffing him any opportunity to explain the 


I am not impressed with the argument that 
the version given of the talk in paragraph 22 
of the petitioner’s affidavit is somewhat dif¬ 
ferent, being stronger in tone, than the one- 
given in paragraph 14. The conversation, when¬ 
ever it occurred, must have been within the 
knowledge of the then District Magistrate. The 
impression should not have been allowed to be 
created that the District Magistrate looks upoa 
an approach to this Court as something ‘repre¬ 
hensible’ or outrageous on the part of those 
affected by his orders. 

In the circumstances of this particular case, 
it was incumbent on the part of the State to 
remove the impression created by the petitioner’s 
affidavit. It cannot be said that the then Dis¬ 
trict Magistrate could not be contacted for this 
purpose. This being the position, I am bound 
to assume that, having regard to the fact that 
it has not been controverted by any staternent 
in a proper counter-affidavit, the version given 
by the petitioner of his talk or talks is sub¬ 
stantially correct. That being so, I am driven 
to the conclusion that reasons which were not 
relevant to a consideration of the petitioner's 
petition for the renewal of the licence were not 
absent from the minds of the authority refusing 
the licence. On these facts, I am inclined to 
the view that the refusal to grant the licence 
was not influenced by considerations which can 
be solely said to be of a ‘bona fide’ nature. 

In the affidavit filed on behalf of the peti¬ 
tioner it is asserted that on his asking him as to 
why the licence was not being renewed and he 
was being discriminated against, he was told 
that it was because ‘he had dared to question 
the order in this Court’. It is true that there is 
only the applicant’s statement, without any indi¬ 
cation of the date when the conversation took 
place, in the affidavit to support the statement 
which has been attributed to the District Magis¬ 
trate, but it is no less equally important to note 
that, in the counter-affidavit which has been 
filed on behalf of the District Magistrate by a 
Cloth Inspector in the office of the District 
ply Officer the statement that the licence haa 
been cancelled as the petitioner had dared to 
approach the High Court on a previous occasion 
has not been refuted. It was possible for tno 
State to file a counter-affidavit of the then Dis¬ 
trict Magistrate to refute the above allegations 
which go to suggest that perhaps the Dispia 
Magistrate was influenced, to some extent at au 
events, by considerations not relevant to mo 
consideration of the petitioner’s^ application for 
the renewal of the licence. This has not oeen 

done. 

It may well be that the fact that he had 
preached this Court and obtained a stay oraer 
when his licence was cancelled wp not tne 
only operative reason so far as the decision nor 
to renew his licence is concerned; but m tn. 
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absence of a counter-affidavit on behalf of the 
State, I am bound to attach importance, not¬ 
withstanding the absence of dates and minor 
discrepancies in the versions given in paragraphs 
22 and 14 of the affidavit, to the statement made 
in this behalf by the petitioner in his affidavit. 
On the basis of the facts set out above, I am 
driven to the conclusion that perhaps the re¬ 
fusal to renew the licence was influenced by the 
circumstance that the applicant had, when ffis 
licence was cancelled, dared, what was apna- 
rently annoying to the Executive authorities, 
to assert his right by coming to this Court and 
seeking its assistance in getting the order of 
cancellation stayed. 

Ordinarily this Court does not interfere with 
administrative orders; but where there are rea¬ 
sons to think that the order has been influenced 
by extraneous consideration this Court has, in 
my opinion, irrespective of the question whe¬ 
ther the order can be classed as falling within 
the category of ‘certiorari' or not, ample autho¬ 
rity under Art. 226 of the Constitution to inter¬ 
fere with it by a proper order or direction. 
The words of Art. 226 of the Constitution are 
wide enough to cover an order of that descrip¬ 
tion. 

Reference may be made to the observations of 
Bind Basni Prasad J. in — ‘Sm. Prabhabati 
Devi V. District Magistrate of Allahabad’, AIR 
1952 All 836 at p. 838 (A). While holding in 
that case that where they were in a state of 
doubt as to whether the order passed by the 
District Magistrate was quasi-judicial in cha¬ 
racter or not, that a writ of ‘certiorari' was r ot 
permissible, they nevertheless thought that Art. 
226 was now so wide that, if any authority had 
acted against law, then an application under 
that Article was maintainable against the autho¬ 
rity for the issue of proper directions to act 
according to law. 

Reference may also be made in this connection 
to two other cases, viz., — ‘Dalchand Chittar 
Mai V. Commr. Food and Civil Supplies, 
Lucknow', AIR 1952 All 61 (B) and — ‘Manohar 
Ramkrishna v. G. G. Desai’, AIR 1951 Nag 33 
(C). The latter was a case in which the peti¬ 
tioner had impugned an order requisitioning a 
h^ouse belonging' to him under the C. P. and 
Berar Act, 63 of 1948. A preliminary objection 
was taken to the effect that Art. 226 did not 
permit the Court to assist the petitioner as writs 
of ‘certiorari' and ‘prohibition' could not issue 
unless^ the impugned order was a judicial or 
quasi-judicial order and that an order requisi¬ 
tioning property did not fall in either category. 
A further contention was that a writ of manda¬ 
mus could issue only for the purpose of requiring 
the doing of a positive act and that in that 
case as no positive act was required from the 
State, the petitioner was not entitled to the re¬ 
lief or reliefs asked for. 

On the above state of facts, Mangalmurti 

and Mudholkar JJ. made the observations quoted 
below: 

“It is difficult to appreciate Shri Naik’s argu¬ 
ment that ‘Directions, orders or writs' can 
issue only in the circumstances in which the 
writs named specifically can issue because 
that argument, if accepted, would so restrict 
the meaning of the words ‘directions, orders 
or Writs’ as to render them otiose. It is com¬ 
monplace that effect must be given to every 
provision of a statute and that no word should 
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be regarded as a surplusage unless that would 
lead to an absurdity. No absurdity results 
because of the construction we place on this 
article.” 

Alter emphasising that the power conferred by 
Art. 226 was discretionary, they went on to 
add that that being so 

“It would, therefore, not, in our opinion, be 
right to read limitations in the wide powers 
conferred by the general words used therein 
merely because these words are followed by 
some specific words which connote a restrict¬ 
ed power, more so when the article provides 
that the power conferred by the specific words 
is included in that conferred by the general 
words. The contention, therefore, that our 
powers are limited to the issuing of the speci¬ 
fic writs only must fail.” 

(4) Finally I would refer to the case of — 
Rashid Ahmad v. Municipal Board of Kairana’, 
AIR 1950 SC 163 (D). in that case the Sup¬ 
reme Court granted relief to the petitioner who 
had complained that the Municipal Board, Kai¬ 
rana, U. P., had granted a monopoly of whole¬ 
sale business in vegetables to a third person 
with the result that the Board had become 
powerless to grant a licence to the petitioner, 
there being consequently no bye-law under 
which the Board could grant a licence. The 
petitioner was carrying on wholesale business 
in vegetables before the acts complained of 
were done. On the above facts the petitioner 
who had been prohibited from carrying on his 
business filed a petition under Art. 32 before 
the Supreme Court for the enforcement of his 
fundamental right of trade under Art. 19(l)tg). 
The Supreme Court allowed the petition and 
made the following observations: 

“The powers given to this Court under Art. 32 
are much wider and are not confined to 
issuing prerogative writs only.” 

The Supreme Court passed an order directing 
the Municipal Board not to prohibit the oeti- 
tioner from carrying on the trade of wholesale 
dealer etc. within the limits of the Municipal 
Board, Kairana. 

(5) On the facts as gathered from the affi¬ 
davit, the counter-affidavit and the affidavit in' 
rejoinder, and on the strength of the authori-! 
ties to which attention has been invited above,^ 

I have come to the conclusion that this Court! 
should issue (a) an order quashing the order ol' 
the District Magistrate, Kanpur declining to re¬ 
new the licence of the petitioner and (b) a di¬ 
rection to consider the application on the* 
merits. ' 

(6) For the reasons given above, I concur in 
the order proposed to be made by my brother 
Mootham. 

mootham j. : 

(7) This is a petition under Art. 226 of the 
Constitution. 

(8) The petitioner carries on business as a 
cloth dealer at Kanpur tinder the style of Ra- 
meshwar Prasad Kedar Nath. In 1948 the U. P. 
Controlled Cotton Cloth and Yarn Dealers 
Licensing Order of that year came into opera¬ 
tion, and in 1949 the petitioner aqolied for and 
was granted a licence in Form Bl, that is a 
licence to buy and sell controlled cloth, valid 
up to the 31st October 1950. The licence was 
renewed for two further periods, each of one 
year. 
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(9) On 9-5-1952, the petitioner was informed 
by the District Magistrate of Kanpur, the first 
respondent, that his licence had been cancelled; 
and from the order of cancellation made by the 
District Magistrate on the 1st May it appears 
that his action was taken on account of the 
alleged contravention by the petitioner of cl. 
24(1), Cotton Textile (Control) Order, 1948. The 
operation of this order was subsequently stayed 
by an order of this Court. 

(10) On 25-9-1952. the petitioner applied for 
a renewal of his licence which would in any 
event expire on the 31st October of that year. 
On the 1st December he was informed by the 
District Supply Officer that the District Magis¬ 
trate had refused to renew the licence “on ac¬ 
count of the malpractices indulged in by you 
and your bad reputation”. This allegation is 
denied by the petitioner, and it is common 
ground that he was not afforded any opportunity 
of making a representation or of being heard be¬ 
fore either of the orders cancelling his licence 
or refusing to renew that licence were made. 

(11) The petitioner pra 3 's for the issue of a 
writ of ‘certiorari’ or other order to quash the 
order of the District Magistrate refusing to re¬ 
new his licence. The principal submission made 
on his behalf is that the District Magistrate in 
determining whether his licence should be re¬ 
newed was bound to hear the petitioner and 
afford him an opportunity of rebutting the alle¬ 
gations made against him. It is also contended 
that in his order refusing to renew the peti¬ 
tioner’s licence the District Magistrate did not 
state the reasons therefor within the meaning 
of cl. 11, U. P. Controlled Cotton Cloth and 
Yarn Dealers Licensing Order, 1948, that the 
order refusing to renew the licence was made 
‘mala fide’, and finally that cl. 11 of the Order, 
if it does not require the District Magistrate to 
give the person concerned a hearing before re¬ 
fusing to renew his licence, is unreasonable and 
void as being in conflict with Art. 14 of the 
Constitution. 

(12) Clause 11 of the Order is in the follow¬ 
ing terms: 

“A licence granted under this Order shall, un¬ 
less previously cancelled or suspended, be 
valid for 12 months from the date of issue, 
but may on application made not less than 
one month before the expiry of the said period 
be renewed for a year at a time on payment 
of the fees prescribed in respct of such licence 
in Schedule 11. 

Provided that the Licensing Authority may 
for reasons to be recorded in writing refuse to 
renew a licence.” 

(13) The argument on behalf of the State is 
that the renewal or refusal to renew a licence 
is purely an administrative act, and reliance 
is placed on the recent decision of the Privy 
Council in — ‘Nakkuda Ali v. Jayaratne’, (1951) 
AC 66 (E). 

(14) In a well known passage in his judgment 
in — ‘The King v. The Electricity Commis¬ 
sioners’, (1924) 1 K. B. 171 (F) Atkin, L. J., as 
he then was, defined the conditions subject to 
which the King’s or Queen’s Bench in England 
could issue S writ of ‘certiorari’ or prohibition. 
He said at p. 205: 

“Wherever any body of persons having legal 
authority to determine questions affecting the 
rights of subjects and having the duty to act 


judicially, act in excess of their legal autho¬ 
rity they are subject to the controlling juris¬ 
diction of the King’s Bench Division exercised 
in these writs.” 

(14A) It has not been contended by the State 
in this case that the refusal of the Licensing 
Authority to renew the petitioner’s licence did 
not involve a question affecting the petitioner’s 
rights; the argument was that in determining 
this question the Licensing Authority had no 
duty to act judicially. The test, it was urged, 
was a comparatively simple one: did the enact¬ 
ment which conferred authority on the Licensing 
Authority to determine whether the petitioner’s 
licence should be renewed impose upon that 
authority, either specially or by necessary im¬ 
plication, the duty to act judicially? If it did 
not then the act was ministerial. 


In my opinion this argument, in view of the 
decision of the Supreme Court in — ‘Province 
of Bombay v. Khushaldas S. Advani’, AIR 1950 
SC 222 (G) must prevail. In that case the Court 
had to consider the effect of S. 3, Bombay Land 
Requisition Ordinance, 1947, by which the Pro¬ 
vincial Government was given power, if in its 
opinion it was necessary or expedient to do 
so, to requisition land for any public purpose. 
By a majority the Court held that the decision 
of the Provincial Government that certain pro¬ 
perty was required for a public purpose was 
not a judicial or quasi-judicial decision but an 
administrative act, and that therefore the Bom¬ 
bay High Court had no jurisdiction to issue a 
writ of ‘certiorari’ in respect of the order of 
requisition. The Court approved, as correctly 
laying down the law, the passage from Lord 
Justice Atkin’s judgment in — ‘The King v. 
Electricity Commissioners’ (F) to which I have 
referred, and all the learned Judges who con¬ 
stituted the majority took the view that as there 
was nothing to be found in the Ordinance which 
required the Provincial Government to act judi¬ 
cially in deciding whether the property in dis¬ 
pute was required for a public purpose, the 
Provincial Government acted in an administra¬ 
tive capacity. 

Kania C. J., (with whom Patanjali Sastri J., 
as he then was, agreed) said at page 226: 

“It seems to me that the true position is that 
when the law under which the authority is 
making a decision, itself requires a judicial 
approach, the decision v/ill be quasi-judicial.” 

and Das J,, said (at p. 260): 

“If a statutory authority has power to do any 
act which will prejudicially affect the sub¬ 
ject, then, although there are not two parties 
apart from the authority and the contest is 
between the authority proposing to do the 
act and the subject opposing it, the final de¬ 
termination of the authority will yet be a 
quasi-judicial act provided the authority is re¬ 
quired by the statute to act judicially.” 

(15) It is therefore necessary in the first 
place to examine the U. P. Controlled Cotton 
Cloth and Yarn Dealers Licensing Order. It is 
common ground that there is nothing in the 
Order which expressly or by necessary impli¬ 
cation imposes the duty on the Licensing Autho¬ 
rity to act judicially, unless it is to be found la 
the requirement contained in the proviso to cl 
11 that if the Licensing Authority refuses to 
renew a licence he must record his reasons there¬ 
for in writing. It is also common ground that 
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there is nothing in the Order which plainly 
indicates the intention of the legislature that 
the exercise by the Court of its power to issue 
a writ of ‘certiorari’ in appropriate circumstances 
should be excluded. 

I do not think that the fact that the Licensing 
Authority has to record his reasons when be 
refuses to renew a licence is, in the absence of 
any specification of the grounds on which a 
renewal may be refused, or indeed of any other 
limitation on his powers in this respect, a suffi¬ 
cient indication that he has to act judicially. I 
am therefore of the opinion that we are bound 
to hold that the act of the Licensing Authority 
in refusing to renew the petitioner’s licence was 
an administrative act and that accordingly this 
Court cannot interfere with such order by a 
writ in the nature of ‘certiorari’. 

(16) I venture to think however that the 
question whether the Licensing Authority acted 
quasi-judicially or ministerially is one which is 
somewhat unreal. This Court has pow'er under 
Art. 226 of the Constitution to issue directions 
and orders, as well as writs, for any purpose; 
and in exercise of that power it can direct that 
an administrative order be quashed: see — 
‘AIR 1952 All 836 (A)’ and — ‘Ram Charan Lai 
V. The State of Uttar Pradesh’, AIR 1952 All 
752 (H). The question, therefore, which in my 
opinion really arises is whether the order com¬ 
plained of in this case is an order made in cir¬ 
cumstances which run counter to the elemen¬ 
tary principles of justice; for if that question be 
answered in the affirmative I am of the opinion 
that whether the order be quasi-judicial or ad¬ 
ministrative the Court would be justified in di¬ 
recting that it be quashed. 

(17) Now there is a line of cases in England 
which is authority for the general principle that, 
in the absence of statutory provision to the con¬ 
trary, no man can be deprived of his properly 
without having the opportunity of being heard. 
That this is so is established I think by cases 
such as — ‘Cooper v. The Board of Works for 
Wandsworth District’, (1863) 14 C. B. N. S. 180 
(I); — ‘Hopkins v. Smethwick Local Board of 
Health’, (1890) 24 Q B D 712 (J) and — ‘Smith 
V. The Queen’, (1878) 3 AC 614 (K) — the last 
being a decision of the Privy Council. 

In — ‘Cooper’s case (I)’ the Board of Works 
were empowered by statute to pull down a house 
if the builder had neglected to give notice of 
his intention to the Board seven days before 
beginning to dig or lay the foundations. Whether 
any notice was given in this case was a matter 
of dispute, but Cooper admitted that he had 
commenced digging out the foundations within 
five days of the day on which he alleged he 
had sent notice. The house had reached the 
second storey when the Board, without notice 
to Cooper, sent their workmen to the site and 
raised the building to the ground. Cooper 
brought an action for trespass; the defence was 
that the Board had acted within its legal rights 
under S. 76, Metropolis Local Management Act, 
1855, Erie. C. J., said: 

“The contention on behalf of the plaintiff has 
been, that, although the words of the statute, 
taken in their literal sense, without any quali¬ 
fication at all, would create a justification for 
the act which the District Board has done, 
the powers granted by that statute are sub¬ 
ject to a qualification which has been repeated¬ 
ly recognised, that no man is to be deprived 


of his property without having an opportunity 

of being heard.I think the power which 

is granted by the 76th section is subject to 

the qualification suggested.I think the 

Board ought to have given notice to the plain¬ 
tiff, and to have allowed him to be heard.” 
Willes J., in the same case laid down the law 
in these terms: 

“I apprehend that a tribunal which is by law 
invested with power to affect the property of 
one of Her Majesty’s subjects, is bound to 
give such subject an opportunity of being 
heard before it proceeds: and that that rule 
is of universal application, and founded upon 
the plainest principles of justice.” 

(18) The principle laid down in — ‘Cooper’.s 
case (I)’ was approved by the Court of Appeal 
in — ‘(1890) 24 Q B D 712 (J)’, also an action 
for damages for trespass. 

(19) That principle had indeed been affirmed 
a few years earlier in — (‘1378) 3 AC 614 (K)’ 
decided by the Privy Council in 1878. In that 
case the appellant had obtained from the Crown 
a lease of a plot of land measuring some 8/0 
acres in Queensland, Australia, for a term of 
ten years. The lease was granted under the 
Crown Lands Alienation Act, 1868, sub-s. 5 of 
S. 51 of which provided that “the lessee of any 
agricultural or pastoral land, his agent or bailiff, 
•shall reside on such selection continuously and 
'bona fide’ during the term of his lease, pro¬ 
vided that if at any time during the currency 
of the lease it shall be proved to the satisfaction 
of the Commissioner that the lessee has aban¬ 
doned his selection and failed in regard to the 
performance of the conditions of residence 
during a period of six months, it shall be law¬ 
ful for the Governor to declare the lease abso¬ 
lutely forfeited and vacated.” 

During the currency of the lease the acting 
Commissioner reported that it had been proved 
to his satisfaction that the appellant had aban¬ 
doned the plot and had failed in regard to the 
performance of the conditions of residence during 
a period of six months, and a few days later 
the Governor issued a proclamation declaring 
the lease to be absolutely forfeited and vacated. 
It was contended on behalf of the" appellant, 
‘inter alia’, that there had been no proper hearing 
before the Commissioner which would enable 
the Crown to assert that there had been proof 
to the satisfaction of the Commissioner such as 
is required by the statute of either abandonment 
or non-residence. The_ Crown contended that 
the Commissioner’s decision on questions relat¬ 
ing to forfeiture was purely ministerial but their 
Lordships held that sub-s. 5 of S. 51 was not 
so limited in terms nor was it so limited by 
reasonable intendment. 

The Judicial Committee were disposed to think 
that there had not been a finding of the Com¬ 
missioner of abandonment apart from non¬ 
residence. “But”, their Lordships said, 

“they decide the case upon broader grounds. 
It appears to them that the defendant has 
not been heard in the sense in which ‘a hear¬ 
ing’, has been used in the cases which have 
been quoted in many others, and in the 
sense required by the elementary principles 
of natural justice.” 

(20) I think these cases are, as I have said 
authority for the salutary principle that a man 
must not be deprived of his property without 
being given the opportunity of being heard. 
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But does a man’s property stand in this res¬ 
pect on a special and exclusive footing? I can¬ 
not see in principle why that should be so. The 
loss of a man’s right to carry on his business 
may be no less serious in its consequences than 
the loss of his property; and under the Constitu¬ 
tion the right to hold property and the right 
to carry on a business are equally fundamental 
rights possessed by every citizen. If there be 
authority—as I think there is, founded upon 
the plainest principles of justice—that (in the 
absence of statutory provisions to the contrary) 
a man be not deprived of his property without 
being heard, I can see no reason why that prin¬ 
ciple should not be applied to the protection of 
another fundamental right, namely the right to 
carry on business. 

(21) ‘1950 A. C. 66 (E)’, was an authority 
much relied on by the State. Narkudda Ali was 
a dealer in textiles in Ceylon who had been 
granted a licence to carry on his business under 
the Defence (Control of Textiles) Regulations, 
1945. In 1947 his licence was revoked under 
Regulation 62, which provided that: 

“Where the controller has reasonable grounds 
to believe that any dealer is unfit to be allow¬ 
ed to continue as a dealer, the controller may 
cancel the textile licence.” 

on the ground that he had falsified paying-in 
slips in his dealings with the Textile Coupon 
Bank. The appellant applied for a writ of 
certiorari, alleging ‘inter alia’ that he had not 
been given a proper opportunity of answering 
the charge against him. 

The Privy Council held that the cancellation 
of the licence was an executive act, the 
Controller having no duty to act judicially. “In 
tinjth”, their Lordships said, 

“when he cancels a licence he is not deter¬ 
mining a question; he is taking executive 
action to withdraw a privilege because, he 
believes, and has reasonable grounds to be¬ 
lieve, that the holder is unfit to retain it.” 

(22) I have stated the reasons why in my 
opinion the fact that an order is an adminis¬ 
trative one is not necessarily conclusive against 
the exercise by the Court of its powers under 
Art. 226. It has not been the State’s contention 
that the Licensing Authority was not in the 
present case determining a question; and in my 
judgment it is clear that, in contrast to Nar¬ 
kudda Ali the present petitioner has by virtue 
of Art. 19 (1) (g) of the Constitution the funda¬ 
mental right to carry on his trade or business 
subject to such reasonable restrictions as may 
be imposed under Art. 19(6). He is, therefore, 
‘prima facie’, entitled to a licence, and the 
granting of it cannot therefore appropriately be 
described as-a privilege. — ‘Nakudda Ali’s case, 
(E)’, is not therefore in my view of assistance 
in the determination of the main question 
which arises in this case. 

(23) It is common ground that in this case 
the petitioner was not afforded an opportunity 
of being heard. I would on that ground and for 
the reasons which I have endeavoured to state, 
hold that the order of the Licensing Authority, 
even though it be an administrative order, is one 
which we should quash in the exercise of our 
powers under Art. 226. I can see no harm which 
would happen to the Licensing Authorities from 
hearing the person before they subject him to 
a disadvantage so grievous as the loss of his 
right to carry on business; and if I may adopt 
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the words of Erie, C. J., in — 

(I)’. 


Cooper’s case 


“I can conceive a great many advantages 
which might arise in the way of public order, 
in the way of doing substantial justice, and 
in the way of fulfilling the purposes of the 
statute, by the restriction which we put upon 
them, that they should hear the party before 
they inflict upon him such a heavy loss”, 

(24) In the view I take of the petition it is 
unnecessary for me to express an opinion on 
the other points which were canvassed before 


us. 


(25) The petitioner is in my opinion entitled 
fo his costs which I would fix at Rs. 250. 

(26) BY THE COURT : The order of the Dis¬ 
trict Magistrate, Kanpur, refusing to renew the 
petitioner’s licence for the year 1952-53 is 
quashed, and a writ- in the nature of manda¬ 
mus will issue to the District Magistrate, Kan¬ 
pur, directing him to consider the application 
of the petitioner for the renewal of his licence 
on its merits. The petitioner is entitled to his 
costs which we fix at Rs. 250. 

A/R.G.D. Order accordingly. 
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Radhey Lal. Judgment-debtor-Appellant v. Mt. 
Lareti, Decree-holder, Respondent. 

Ex. Second Appeal No. 1682 of 1948, D/-6-11- 
1951, from decision of Civil Judge, Mainpuri, 
D/- 14-7-1948. 

(a) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), 
Ss. 1(3) and 14 — “Date of commencement of 
this Act.” 

The date, 1-10-46, being the date on 
which, according to S. 1(3), the Act is to 
be deemed to have come into force is for 
all intents and purposes the date on which 
the Act must be regarded as having com¬ 
menced. S. 14 would, therefore, have no 
application to a decree passed on 2-1-1947. 
AIR 1951 All 227, Foil.; AIR 1950 All 666, 
Not foil. (Paras 8 and 9) 

(b) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), 

S. 3(a) — Notice given after filing of suit. 

Where the notice given by the landlord 
and the failure of the tenant to pay the 
amounts demanded thereby are of dates 
subsequent to the filing of the suit, S. 3(a) 
cannot come into operation. (Para 12) 

(c) Houses and Rents — U. P. (Temporary) 

Control of Rent and Eviction Act (3 of 1947), 
S. 14 — Applicability — Section has no appli¬ 
cation to consent decree. AIR 1951 All 227 
and AIR 1951 Assam 27, FoU.; AIR 1950 All 
666, Not foil. (Para 14) 

Baleshwari Prasad, for Appellant; B. C, 
Saksena, for Respondent. 

CASES REFERRED : 

(A) (’50) AIR 1950 All 666: 1950 All LJ 817 
(Pr 9) 

(B) (’51) AIR 1951 All 227: 1951 All LJ 722 
(Pr 9) 

(C) (’51) AIR 1951 Assam 27: ILR (1952) 
Assam 175 (Pr 14) 

JUDGMENT: This is a judgment-debtor’s ap¬ 
peal. The suit in which the decree in execution 
was passed had been filed on September 17, 1945, 
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for ejectment and arrears of rent at Rs. 3-8-0 per 
mensem from June 30, to September 9, 1945. The 
decree in the suit was passed with the consent 
of the parties pn January 2, 1947. It provided that 
the judgment-debtor appellant would vacate the 
house by August 1, 1947, and that, if he did not 
do so, the decree-holder-respondent would be en¬ 
titled to execute the decree for ejectment. 
The decree-holder’s right to execute the 
decree after this date was not subject to any con¬ 
dition whatsoever, inasmuch as he could claim 
the defendant’s ejectment after that date with¬ 
out any restrictions. As regards the rent payable 
to the plaintiff-decree-holder it was agreed that 
the defendant was entitled to deduct the amount 
spent by him on repairs, that the said amount 
would be determined by one Mr. Raghubar Sahai 
Raizada, counsel appearing for the plaintiff in the 
case and, lastly, that, if the amount so determin¬ 
ed exceeded the arrears due to the plaintiff, the 
excess would be set off against future rent, but 
that, if it was less, it would proportionately reduce 
those arrears. 

Admittedly, no ascertainment of the amount 
spent by the defendant on repairs was made by 
Mr. Raghubar Sahai Raizada. The lower appel¬ 
late Court remarked in its judgmenc that the 
plaintiff had filed several applications alleging 
that her counsel had made various attempts to 
go to the house in order to estimate the amount 
spent on repap^ but that for some reason or 
other the defendant evaded the matter. This 
would at least show that Mr. Raghubar Sahai was 
not able to ascertain the amount entirely on ac¬ 
count of the dilatory' tactics of the defendant. 

(2) On August 5, 1947, the decree-holder-res- 
pondent applied for the execution of the decree 
for ejectment. Objections were taken to this ap¬ 
plication on the ground that, under S. 14, U. P. 
(Temporary) Control of Rent and Eviction Act 3 
of 1947, no ejectment could be ordered. 

(3) A few days later, on August 25, 1947, the res¬ 
pondent gave a notice to the appellant, demand¬ 
ing Rs. 91/- as rent from June 30, 1945 to August 
30, (obviously meaning 31) 1947. On September 
15, 1947 the appellant sent to the respondent a 
money order for Rs. 28/-, which the latter refus¬ 
ed to accept. 

(4) Obviously the decree-holder claimed the res¬ 
pondent's ejectment by his application of August 
5, 1947, referred to above, on the strength of the 
consent decree of January 2, 1947. After he had 
served on the respondent the notice of August 25, 
1947. just mentioned, he claimed the respondent’s 
ejectment also on the ground that the latter had 
been guilty of wilful default within the meaning 
of cL (a) of S. 3 of the aforesaid Act. 

(5) The objections filed by the appellant were 
allowed by the execution Court but dismissed by 
the lower appellate Court in appeal. 

(6) 'The main point argued by the learned coun¬ 
sel for the appellant was that he could not be 
ejwted in view of the provisions of S. 14 of the 
said Act. This section enacts: 

“No decree for the eviction of a tenant from any 
accommodation passed before the date of com¬ 
mencement of this Act shall, in so far as it re¬ 
lates to the eviction of such tenant, be execut¬ 
ed against him as long as this Act remains in 
force, except on any of the grounds mentioned 
in S. 3.“ 

(7) The section would apply only if the decree 
for ejectment was passed “before the date of com¬ 
mencement of this Act." The decree in this case, 
as already noted, had been passed on January 2, 
1947. The Act in question received the consent 
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of the Governor on February 28, 1947 and was pub¬ 
lished in the official gazette on March 1, 1947. Sec¬ 
tion 1 (3) of the Act provides: 

it shall be deemed to have come into force on 

the 1st day of October, 1946. 

(8) The question arises: what is the date which 
can be said to be "the date of commencement of 
this Act,” that is, was this date the 28th February, 
1947 or the 1st October, 1946? This date, 1st 
October, 1946, being the date on which, accord¬ 
ing to S. 1 (3), the Act is to be deemed to have 
come into force is for all intents and purposes 
the date on which the Act must be regarded as 
having commenced. Once the operation of a| 
statute is made retrospective so as to take effect 
from a particular date, it must, in my opinion, 
be taken that the Act was actually passed on that 
day, no matter if in point of fact it came into 
existence on a subsequent date, as in the present 
case. I would find it difficult to hold that when 
a certain legislative measure is made expressly re¬ 
trospective as from a specified date, it should still 
be imagined that the same really began on a 
later date. 

Any other view would involve the anomaly that, 
although the Act is made retrospective so as to 
take effect from a prior date, it should be regard¬ 
ed as having commenced on a later date, as in 
that case it would have to be taken that for the 
intervening period the Act was actually in abey¬ 
ance. Such a position may not be easily intelli¬ 
gible, for to say that the Act came into force 
on a particular date and yet it should be taken 
to have commenced on a later date is really to 
suggest a contradiction of ideas. 

(9) My attention has been called to tv/o single 
Judge decisions of this Court beariiig on this 
point but deciding it altogether divergently. One 
was the case of — ‘Abbilak Ram v. Uma Shankar', 
AIR 1950 All 666 (A) and the other that of — 
‘Sahabuddin v. Mohan Lai', AIR 1951 All 227 (B). 
In the former Bind Basni Prasad J. had held 
that the "date of commencement of this Act” in 
S. 14 meant the date on which the Act was publish¬ 
ed, that is, the 1st March, 1947. On the other 
hand, in the latter case, the Hon. the Chief Justice 
took the view that the date of commencement was 
really the date on which the Act had come into 
force under S. 1(3) of the Act, namely the 1st 
October, 1946. I am positively inclined to the lat¬ 
ter view. The fesult of this would be that the 
decree in the present case which was passed on 
January 2, 1947 would be deemed to have been 
passed after and not before the date of the com¬ 
mencement of the Act. As such, obviously S. 14 
would have no application. 

(10) The lower appellate Court did not pay 
any independent consideration to this question of 
the applicability or otherwise of S. 14. but, assum¬ 
ing the section to be applicable, proceeded to exa¬ 
mine whether there was sufficient ground under 
Cl. (a) of S. 3 of the Act for the appellant’s eject¬ 
ment, and it answered the question in the affirma¬ 
tive. I shall examine this question now. 

(11) Paragraph 2 of the plaint mentioned that 
the plaintiff had sent a notice to the defendant 
asking for arrears of rent on July 17, 1945. This 
allegation was admitted by the defendant in 
paragraph 3 of his WTitten statement. It is com¬ 
mon ground that no rent was ever paid by the 
defendant to the plaintiff after the date of this 
notice except that he‘sent a money order for Rs. 
28/-, as already mentioned on September 15, 1947. 
Later, as also mentioned, the plaintiff sent a no¬ 
tice to the defendant on August 25, 1947 demand¬ 
ing Rs. 91/- in response to which the money 
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order just mentioned was sent, though refused. 
The lower appellate Court, while examining this 
question did not specifically refer to the precise 
date of the notice which it took into consideration 
for the purpose of Cl. (a) of S. 3 but there can be 
no doubt that the learned Civil Judge had in his 
mind the later notice of August 25, 1947, because 
the amount of Rs. 91/- mentioned by him as the 
sum demanded had been demanded only by this 
notice. Now S. 3 (a) reads: 

“No suit shall, without the permission of the 
District Magistrate, be filed in any civil Court 
against a tenant for his eviction from any ac¬ 
commodation, except on one or more of follow¬ 
ing grounds: 

(a) That the tenant has wilfully failed to 
make payment to the landlord of any arrears 
of rent within one month of the service upon 
him of a notice of demand from the land¬ 
lord.’* 

(12) The notice of August 25, 1947, which the 
learned Civil Judge had in his mind obviously did 
not satisfy the conditions mentioned in the above 
quotation. These conditions are that, even prior 
to the filing of the suit, certain things should have 
taken place, namely, the demanding of the rent 
by notice and the wilful failure of the tenant to 
pay it at least for a month after the date of ser¬ 
vice of the notice upon him. In the present 
case, the notice of August 25, 1947, which alone 
the lower appellate Court was thinking of and the 
appellant’s failure to pay the amount demanded 
thereby, both were of dates subsequent to the fil¬ 
ing of the suit on September 17, 1945. Therefore, 
on the basis of this notice and this failure it could 
not be said that cl. (a) of S. 3 had come into 
operation and that the plaintiff was entitled by 
the force of it to a decree for ejectment. The 
position, however, does not stop here, as v/ould be 
clear from what follows. 

(13) On July 17, 1945, as I have above mention¬ 
ed, the plaintiff had sent his first notice demand¬ 
ing arrears to the defendant. This notice was ad¬ 
mitted in defence. Nothing was ever paid in pur¬ 
suance of it. The suit was filed after the date of 
this notice and also after the lapse of more than 
one month from the date of its service. It is this 
notice and the defendant’s failure to respond to 
it that in fact supply the grounds mentioned in 
Cl. (a) of S. 3, on the basis of which, the plain¬ 
tiff could claim the defendant’s ejectment. The re¬ 
sult, therefore, is that, both because S. 14 of the 
Act is not applicable at all and also because, as¬ 
suming it is, the defendant is liable to be ejected 
under cl. (a) of S. 3 of the Act, the order under 
appeal must be upheld. 

(14) It was argued by the learned counsel for 
the decree-holder-respondent that the judgment- 
debtor’s contention on the basis of S. 14 Ls further 
untenable because it would have no application 
to a consent decree. That is to say, he stressed 
that, where the defendant, being presumably aware 
Of his rights, had agreed to vacate the premises 
by a certain date but failed to do so, the plain¬ 
tiff was entitled to eject him irrespective of any 
prohibitive conditions enjoined by this particular 
Act. Divergence is found on this point also in the 
two cases referred to above, and here again I am 
inclined to the view taken in the later decision. 
In my opinion, there is nothing in law to restrict 
the freedom of a party to agree to any terms in a 
compromise to be filed in a pending suit, and this 
position is in no way controlled or modified by any¬ 
thing in the statute. 

I am further supported in this view by a Bench 
decision of the Assam High Court in — ‘Satish 


Chandra v. Bimalendu Sen*, AIR 1951 Assam 27 
(C) where the question arose under the Assam Urban 
Area Rent Control Act of 1949 and it was held 
that there was nothing in that Act which prevent¬ 
ed the tenant from contracting himself out of the 
privileges allowed to him by S. 6 of the Act. It 
was held that, in spite of that section, it was 
open to the tenant to agree to vacate the pre¬ 
mises leased by a certain date, the landlord being 
entitled to claim his ejectment in case he failed 
to do so. 

(15) For these reasons I uphold the decree of 
the lower appellate Court and dismiss this ap¬ 
peal with costs. 

(16) Leave to appeal to a Bench is granted. 

B/V.R.B. Appeal dismissed. 
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(LUCKNOW BENCH) 

RANDHIR SINGH J. 

Ram Nath and another, Objectors-AppeUantS 
V. Ram Prasad, Respondent. 

Ex. Appeal No. 6 of 1948, D/- 11-9-1953, 
against decree of Dist. J., Barabanki, D/- 1-10- 
1947. 

Limitation Act (1908), Art. 182(2) — Start 
ing point — Date of dismissal of appeal. 

The date on which the appeal against 
the decree under execution was dismissed 
is the date for reckoning the period of limi¬ 
tation under Art. 182(2), Limitation Act. 
AIR 1951 All 49.3, Foil. (Para 3) 

Anno: Limitation Act, Art. 182 N. 40, 46. 

B. K. Dhaon, for Appellants. 

CASE REFERRED TO : 

(A) (’51) AIR 1951 All 493: 1950 All LJ 56& 

(Pr 3) 

JUDGMENT; This is a second appeal in an 
execution matter. One Ram Prasad obtained a 
simple money decree against Ram Asrey. Ram 
Asrey filed a revision against the decree in the 
Chief Court as also an appeal before the District 
Judge of Barabanki. The hearing of the appeal 
was adjourned on account of the revision. The 
revision application was ultimately dismissed on 
17-1-1944. Thereafter the appeal also came up for 
hearing before the District Judge. On that date 
the appellant Ram Asrey did not appear and the 
District Judge after noting the absence of the 
appellant Ram Asrey and the presence of the 
respondent dismissed the appeal with costs. 

The decree-holder put his decree into execution. 

An objection was raised on the ground of limita¬ 
tion and it was urged that the decree having been 
put into execution more than three years after 
the date of the trial Court’s decree, the execution 
application was barred by time. On behalf of the 
decree-holder it was contended that the starting 
point for the period of limitation would be the 
date of the final decree passed by the District 
Judge in appeal. The decree-holder's contention 
prevailed in the execution Court as also with the 
District Judge. The judgment-debtor has now 
come up in second appeal. 

(2j The respondent is absent. 

(3j The only point which has been pressed in 
arguments in this case is the point of limitation. 
There is a recent decision of this Court in — ‘Ram I 
Kumar v. Chaube Rudra Dutt*, AIR 1951 All 493 I 
(A) in which a similar question of limitation came I 
up for decision. It has held by the Division I 
Bench that the date on which the appeal was I 
dismissed would be the date for reckoning the I 
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period of limitation under Art. 182(2), Limitation 
Act. The earlier Privy Council cases have also 
been discussed in this reported case. In view of 
this Division Bench ruling, the argument of the 
learned counsel for the appellant has no force. 
The appeal was rightly decided by the Court below, 
and the present appeal has no force. 

(4) The appeal is dismissed, i make no order as 
to costs. 

C/R.G.D. Appeal dismissed. 
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DESAI AND BEG JJ. 

State V. Kanchan Singh and another, Res¬ 
pondents. 

Criminal Govt. Appeal No, 1075 of 1951, D/- 
25-9-1953, against order of S. J., Banda, D/- 
14-5-1951. 

(a) Evidence Act (1872), Ss. 1, 9 — identifi¬ 
cation — Appreciation of evidence. 

_ Deceased mentioning “A” living within 
limits of Police Station “X” as one of his 
assailants in dying declaration — Paren¬ 
tage, castes, or residence not given — Prose¬ 
cution not establishing that there was no 
other “A” than A, the accused, within 
limits of police station — Keld that the 
accused A. could not be connected v;ith 
the assailant A, mentioned by deceased. 

(Para 12) 

Anno: Evi. Act. S. 1 N. 12; S. 9 N. 4. 

(b) Evidence Act (1872), S. 32 — Dying de¬ 
claration — Acceptance in part. 

Dying declaration of deceased mention¬ 
ing A and B as amongst his assailants — 
No description of A sufficient to identify 
him given — Description of B sufficient to 
identify — Accused A held could not be 
connected with assailant A and dying de¬ 
claration could not be used against him — 
Accused B held same as assailant B and 
that dying declaration could be used 
against him — It did not amount to accept¬ 
ing dying declaration in part — It was 
accepting it wholly. (Para 13) 

Anno: Evidence Act, S. 32 N. 12. 

(c) Evidence Act (1872), S. 32 •— Conviction 
on uncorroborated dying declaration. 

A person can be convicted upon a dying 
declaration of the deceased, without cor¬ 
roboration. 

When the deceased Said that he was at¬ 
tacked by the respondent and that state¬ 
ment is belieyed, it follows that the res¬ 
pondent is guilty (in the absence of any 
mistake of identity); nothing remains to be 
done to find him guilty. If the dying de¬ 
claration is not believed, it is a different 
matter. But once it is believed, it leads io 
the conclusion of the respondent’s guilt. 
There_ is no presumption that a dying de¬ 
claration is false or that it is unworthy of 
belief. There is no justification for treating 
it as a piece of tainted evidence as if it 
were a confession of a co-accused or evi¬ 
dence of an accomplice. ‘So it cannot be 
laid down as a matter of law that no dy¬ 
ing declaration should be believed unless 
it is corroborated’. The law contemplates 
its being believed and some dying declara¬ 
tions may be believed even though not cor¬ 
roborated. Whether a dying declaration 
should be believed or not would depend 


upon the circumstances of the case. It is 
essentially a question of fact to be deter¬ 
mined by the Court on the basis of the 
circumstances of each case. As far as the 
credibility is concerned, it is just like the 
evidence given by a witness. It is for the 
Court to decide whether to believe it or not 
and no rule can be laid down either that it 
should be believed or that it should not be 
believed. Once it is believed, it is irrele¬ 
vant and illogical to consider that it is not 
made on oath and that the maker has not 
been subjected to cross-examination. When 
the law had made it a “relevant fact” not¬ 
withstanding the absence of oath and cross- 
examination, it means that it will not be 
held to be unbelievable merely on account 
of the absence of these matters. If it is 
held to be unbelievable, it must be done on 
the basis of other circumstances. So long 
as it cannot be predicted in respect of a 
dying declaration that had its maker been 
subjected to cross-examination his credi¬ 
bility would have been shaken, it cannot 
be said that the dying declaration should 
not be acted upon because there has been 
no cross-examination. (Paras 21. 24) 

(English and American Law considered.) 

(Para 25) 

(Held that when the dying declaration 
was made, the deceased was under the ap¬ 
prehension of death and that though this 
was not a condition for admissibility of the 
dying Statement under S. 32, as under the 
English Law, still the apprehension cf the 
approaching death gave the statement the 
sanction of an oath). (Para 23) 

Anno: Evid. Act, S. 32 N. 9, 11. 8. 

(d) Evidence Act (1872), S. 32 — Dying de¬ 
claration — Expectation of death. 

English law admits as dying declaration 
cnly such statements of material facts 
concerning the cause and circumstances cf 
homicide, as are made by the victim under 
the fixed and solemn belief that his death 
is inevitable and near at hand. The solem¬ 
nity of the occasion on which the state¬ 
ments are made is deemed to supply the 
sanction of oath. The approach ot death is 
deemed to produce a state of mind in 
which the statements of the dying person 
are to be taken as free from all ordinary 
motive to misstate. The law in India dees 
not make the admissibility of a dying de¬ 
claration dependant upon the person’s 
having a consciousness of the approach ^.f 
death. Even if the person did not appre¬ 
hend that he would die, a statement made 
by him about the circumstances of his 
death would be admissible under S 
Evidence Act. (Paras 22, 23) 

Anno: Evid. Act, S. 32 N. 8. 

Sri Ram. Deputy Govt. Advocate, for Ihe- 

State; Jagdish Narain Agarwala and Makund 

Lai Agarwala (for No. 2) and Bishwa Nath 

Mehrotra (for No. 1), for Respondents 

CASES REFERRED : 

(A) (1837) 2 Lewin 147: 168 ER 1109 (Pr 24) 

(B) (1892) 146 US 140: 36 Law Ed 917 (Pr 25) 

(C) (’46) AIR 1946 Nag 301: 47 Cri LJ 625 
(Pr 26) 

(D) (’48) AIR 1948 All 170: 1947 All LJ 6*^7' 
49 Cri LJ 140 (Pr 26) 

(E) (’53) AIR 1953 SC 420: 1953 Cri LJ 1772- 
(SC) (Pr 26) 
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DESAI J.: 

This is an appeal by the State against a judg¬ 
ment of the Sessions Judge of Banda acquitting 
the respondents of the offence of S. 396, L P. C. 
It was alleged that they in the company of six 
or seven others committed a dacoity on the 
evening of 10-7-1950 on the road from Baberu to 
Kamasin at a place about tw'o miles from Baberu 
and robbed police constable Phool Singh of police 
station Baberu of the Government gun and 
cartridges which he was carrj’ing and murdered 
him. 

(2) On 10-7-1050 the chaukidar of village Satni- 
yaon made a report at police station Baberu that 
there was a likelihood of a breach of the peace 
in his village. So the head constable deputed 
P. Cs. Phool Singh deceased and Hanif to go to 
Satniyaon at once. The deceased was given a 
Government gun and cartridges w^hile Hanif car¬ 
ried his own gun. They went on cycles. They 
stayed in Satniyaon for some hours, found that 
■everything was peaceful and at 4 or 4.15 P. M. 
left for Baberu. In order to go to Baberu one 
has to go from Satniyaon to village Gurauli 
Saphai, which is about two miles from Satniyaon 
and about five and a half miles from Baberu, on 
Baberu-Kamasin road. There is no road of any 
kind between Satniyaon and Gurauli Saphai; the 
map of the district does not show even a cart 
track or footpath between the two villages and 
apparently one has to go through fields. 

The two constables reached Gurauli Saphai and 
as they were going along the road towards Baberu 
they met P. C. Chandra Bhan who was going with 
a message to Kamasin. The deceased asked Hanif 
to proceed and stopped to talk vnth P. C. Chandra 
Bhan. After talking with him for 5-10 minutes he 
proceeded on the cycle towards Baberu. He was 
not thereafter seen alive by Hanif. As he was 
cycling along he met Kanchan Singh, respondent 
1. who was walking along in the same direction. 
He knew him from before and got down to talk 
to him. That place would be three and a half 
or four miles from Baberu. Kanchan Singh asked 
him how the gun could be handled and how 
much it cost. 

The deceased after talking to him mounted the 
cycle and rode on towards Baberu. After he had 
covered a distance of less than two miles his 
cycle failed and he had to get down. By that 
time it had become a little dark. At that place 
Brij Bhushan Singh, Indra Pal Singh and the 
chaukidar of Birraon passed him. They were pre¬ 
sumably going to Bin'aon which is seven miles 
from Baberu on the road to Kamasin. He started 
walking tov/ards Baberu when he was attacked by 
the two respondents and six or seven others whom 
he did not know. Kanchan Singh hit him first 
with a lathi and he fell down. A number of 
injuries with lathis and spears were inflicted 
upon him and his gun and cartridges were snatch¬ 
ed away from him. The miscreants left him 
wounded on the road and went away. They left 
his cycle also on the road. The place was sur¬ 
rounded by jungle and nobody saw the occur¬ 
rence. The deceased became unconscious on ac¬ 
count of the injuries received by him. 

(3) P. C. Hanif arrived at Baberu at 7 P. M. 
When he woke up at 4.30 A. M. next morning 
and found that the deceased had not arrived, he 
became anxious and went in search of him. He 
found him lying unconscious near the second 
milestone. He saw his cycle but not the gun and 
car-ridges. He spoke to the deceased several 
times, but the latter could not respond and kept 
on groaning. After a short time Hanif saw Sheo 
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Bodhan Sadhu walking along the road and ask¬ 
ing him to look after the deceased, returned to the 
police station where at about 6 A. M. he made 
a written report to the effect that he had found 
the deceased lying wounded and unconscious on 
the road about two miles from Baberu, that his 
cycle was there but not the gun and the cartrid¬ 
ges and that he was unable to speak. 

Thereupon the station officer, the second officer 
and constables including Hanif went to the spot 
They found the deceased still unconscious. They 
also found Sheo Bodhan and Teg All there. Teg 
Ali was at that time going from Baberu to Sat¬ 
niyaon. He also had found the deceased groaning 
with pain but unable to speak. With the assist¬ 
ance of Sheo Bodhan he had laid him on a ‘dari' 
which he had spread and had kept his canvas 
bag and cap near him. The station officer started 
investigation at once. He sent the deceased in 
a bullock cart with Hanif to Baberu. After pre¬ 
paring the site plan he went in search of the 
gun and the cartridges in the vicinity. 

(4) Hanif brought the deceased to Baberu 
hospital at about 9 A. M. When he was admitted 
in the hospital the deceased continued to be 
unconscious. The medical officer gave him an 
injection and within 20-25 minutes he regained 
consciousness. As his condition was serious, the 
medical officer at once sent for the TahsUdar 
from Baberu to record his statement. The Tah- 
sildar reached there within twenty minutes and 
found the deceased fully conscious and able to 
speak. The Tahsildar recorded his dying decla¬ 
ration at 10-15 A. M. and after getting it verified 
and signed by him sent it to the Sub-divisional 
Magistrate at Banda. 

In the dying declaration the deceased said that 
he had met Kanchan Singh 3^ or 4 miles from 
Baberu. that Kanchan Singh had enquired of him 
about the price of the gun and the manner In 
which it could be handled, that his cycle failed 
w'hen it had become a little dark, that he met 
Brij Bhushan, Indra Pal and the chaukidar of 
Birraon going towards Birraon, that subsequently, 
Kanchan Singh and Phool Singh, a bad character 
of Kuchendu, along with six or seven others 
reached there, that first of all Kanchan Singh 
struck him on the head, felling him down, that 
he did not know who took away his gun and 
cartridges and that he did not know the other 
miscreants but could identify them if he saw 
them. Hanif heard the dying declaration and also 
got information about it from the medical officer. 

He returned to the spot reaching there at about 
1.30 P. M. and informed the station officer that 
the deceased had named Phool Singh and Kan¬ 
chan Singh as two of the miscreants. Thereupon 
the station officer sent the second officer to 
Kuchendu, v/hich is at a distance of one and a 
halfi miles from the spot. The road from Baberu 
to Kamasin goes from west to east and Kuchendu 
is to the south of it. The second officer could 
not find Phool Singh in Kuchendu and 
to the spot and thence to the police station. The 
station officers went to Kamasin in search oi 
Kanchan Singh who resides in village Narainpur 
He searched for him in villages, Narainpur and 
Sandasani, but not finding him anywhere return¬ 
ed to Baberu on the morning of 12th July. 

(5) In the meanwhile the injuries of the deceas¬ 
ed were examined by the medical officer 
Baberu. There were more than twenty injuries. 
Tliere were more than six contused wounds on 
the head. There were multiple contused wounds m 
an area of 8” x 5” on the top of the head 
wards; a considerable portion of skin was miss- 
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ing. The wounds were causing severe pain and 
the deceased was vomiting and bleeding from 
ears. There were nine contusions and contused 
wounds on both hands. Two contusions, 7” x 3" 
and 9” x IJ” were on the upper part of the back. 

The medical officer treated the injuries and sent 
him to Banda hospital, where better treatment 
was available. On 12th July at 3 or 4 A. M. the 
deceased died at Banda on that day at 12.35 
P. M. On post mortem examination the Civil 
Surgeon found twenty-five injuries. He found nine 
incised wounds, five of which were on the head 
and the rest on the hands. There were five frac¬ 
tures, all being of bones of the two hands. The 
scalp was absent from the top of the head. The 
skull bones were in tact. There was congestion 
and haemo^hage over the surface of the brain. 
In the opinion of the Civil Surgeon the death 
resulted from shock and haemorrhage on account 
of multiple injuries. 

(6) When the station officer returned to Baberu 
from Kamasin on 12th July, he learnt that the 
deceased had been taken to Banda and followed 
him. There he received a copy of the dying 
declaration. On return to the police station on 
the same day he got the first information report 
prepared on the basis of the dying declaration. 

(7) On 12-7-1950 at 9 A. M. the second officer 
arrested Phool Singh respondent 2 in the bazar 
of Babem and put him in the lock-up. On the 
same day at 2.30 P. M. he arrested Harpal Singh 
in Kuchendu on the basis of the information 
received from some witnesses there that he was 

, seen in the company of the respondents after the 
occurrence. Kanchan Singh could not be arrested 
and steps under Ss. 87 and 88, Criminal P. C. 
had to be taken against him. He surrendered him¬ 
self in Court on 7-11-50 after he had been sent 
up for trial as an absconder. 

i In the morning of 13-7-50 Harpal and Phool 
j Singh were sent in a lorry to Banda District Jail. 

( When Phool Singh’s clothes were examined on 

. his admission in the District Jail, his dhoti was 

j found to have blood stains. The Jailor removed 
^ the dhoti from his possession, made a bundle of 
j it and sealed it. Later it was sent to the Chemical 

. Examiner who reported that it had thi’ee minute 

j blood stains. The Imperial Serologist reported 

# that the blood was human. As the stains were 

j minute no grouping test could be performed. 

3 f8) The respondents pleaded not guilty and 

I denied having attacked, robbed and killed the 

, decayed. Phool Singh stated that he was falsely 
implicated on account of enmity with Jagmohan 
^ Singh, that he was arrested in the bazar of 

. Baberu on 11-7-50 at 8 or 9 P. M. by a constable 

who locked him up in the police station, that 
^ Jagmohan Singh was present there at that time, 
that he was severely beaten by a Sub-Inspector, 
that when he reached the jail he was bleeding 

anus, but there was no external mark 
j of injury, that his dhoti had blood .stains when 

J H was examined in the jail, that it had got 

ol* ^ when it was worn by his wife who was 
sunering from small pox and that there might 

rii some fresh blood staias on account of 

the beating that he had received at the police 
station. 

Kanchan Singh said that he had been falsely 
^ accused because of enmity with the police and 
i ”^Rmohan Singh, that he had not absconded but 
had gone away to his brother in Indore and that 
oj he had surrendered himself on receiving infor- 

niation from his father about the attachment of 
c*' Ids property. 
is5' 
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(9) The prosecution relies upon the e\ddence 
of P. Cs. Hanif, Jamna Prasad and Chandra 
Bhan, the station and second officers of police 
station Baberu, the Civil Surgeon, the medical 
officer and the Tahsildar of Baberu, the jailor and 
the Assistant Jailor of District Jail Banda, Ram 
Dhani chaukidar of Satniyaon, the Sub-divisional 
Magistrate, Baberu, the station officer of Kamasin 
and Teg Ali. It is proved that Teg Ali became 
traceless after his examination in the Committing 
Magistrate’s Court; so his statement recorded 
there was treated as evidence under S. 33, 
Evidence Act. The medical officer of Baberu was 
examined in the Sessions Court also. These 
witnesses supported the prosecution case set out 
above. 

(10) Kanchan Singh did not examine defence 
evidence, but Phool Singh examined three wit¬ 
nesses, namely Chunubaddi Singh of Baberu, 
Ananta chowkidar of Kuchendu and Harpal. 
Chiuiubaddi Singh said that Phool Singh was 
arrested by two constables in the bazar of Baberu 
on 11-7-50 at about 8 A.M. The chaukidar stated 
that he was taken to the spot with a cot by 
another chaukidar on 11-7-50 at about 8-30 A.M., 
that when he reached the spot he was Informed 
that the deceased had already been sent to tne 
hospital in a bullock cart because he haa 
delayed bringing the cot, that he was taken 
back to Kuchendu by the second officer who 
aiTested Harpal Singh there, that he escorted 
Harpal Singh to police station Baberu where they 
reached at noon and that he found Phool Singh 
already detained in the lock-up. 

Harpal is the man who was arrested but was 
not pro.secuted. He stated that he was arrest¬ 
ed on 11-7-50 at about noon in Kuchendu, that 
he was taken to police station Baberu by 
Ananta at 3 P. M., that Phool Singh had already 
been arrested by them, that he and Phool Singh 
were sent on 13th July at 10 A. M. from Baberu 
to the district jail at Banda, that Jagmohan 
Singh had reached the police station on llth 
July at 4 or 4-30 P. M. and that he and Phool 
Singh were beaten by the police in the lock-up. 
He admitted having met the Sub-divisional Magis¬ 
trate of Baberu on 12th July and having a talk 
with him. 

(11) The evidence against the respondents is 
of the dying declaration supported by circum¬ 
stances. Nobody saw the occurrence. The gun 
and the cartridges have not been recovered The 
learned Sessions Judge held that the dying decla¬ 
ration was genuine, that it v/as not the result of 
any tutoring and that the decea.sed had no rea¬ 
son to name the respondents falsely. But by 
resorting to unjustified assumptions he thought 
that the deceased was attacked at about 9 P. M.. 
that it was a dark and cloudy night, that it 
was drizzling that there was no certainty that 
the deceased could identify the re.spondents 
among the assailants and that the possibility of 
an honest mistake of identity by the deceased 
was not excluded. He did not attach any im¬ 
portance to the bloodstains found on Phool 
Singhs dhoti. He thought there was force in his 
explanation that he was given a beating at the 
police station. 

He further thought that the stains did not 
exist before his arrest and had no connection 
with the crime. As regards the other respon¬ 
dent, he said that the dying declaration did not 
mention the parentage, or even residence, of 
Kanchan Singh, that there was no evidence to 
prove that in the police circle of Kamasin there 
^ j^oJCanchan Singh other than the respondent 
and that there was no certainty that the 
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Kanchan Singh referred to in the dying declara¬ 
tion is the respondent Kanchan Singh, He did 
not think much of the evidence that Kanchan 
Singh had absconded after the occurrence. 

(12) The learned Sessions Judge was as right 
in dealing with the case against Kanchan Singh 
as he was wrong in dealing with the case against 
Phool Singh. The only description of Kanchan 
Singh given in the dying declaration is that he 
is a resident of police circle Kamasin. That 
description was quite insufficient to fix the iden¬ 
tity of the culprit. The station officer had to 
admit that he did not know how many Kanchah 
Singh live within the limits of police circle 
Kamasin. There is evidence to prove that Kan¬ 
chan Singh respondent was found absconding 
after the occurrence. That may connect him 
with the crime and may lend some support to 
his identity with the Kanchan Singh mentioned 
in the dying declaration. Still the matter cannot 
be said to be free from doubt. It is rather un¬ 
fortunate that the Tahsildar did not care to 
enquire of the deceased what was the parentage, 
caste and residence of Kanchan Singh. 

The station officer immediately went after the 
respondent Kanchan Singh because he had 
received some information from Brij Bhushan 
and Indra Pal. The information is not avail¬ 
able to the Court. Brij Bhushan and Indra Pal 
,had turned hostile to the prosecution and were 
not examined as witnesses. The chaukidar of 
Baberu also was not examined as a witness for 
the same reason. As the description — residence 
within the limits of police station Kamasin — 
is too slender to connect the respondent Kanchan 
Singh with the Kanchan Singh meant by the 
deceased, it cannot be said that the respondent 
I was one of the miscreants. The appeal against 
him must, therefore, be dismissed. 

(13) The case against Phool Singh stands on a 
different footing. Shri Shri Rama was not right 
in contending that either both the respondents 
should be convicted or neitner. He contended 
that the dying declaration should be accepted in 
toto and that if it is accepted as against Phool 
Singh it must be accepted as against the other 
respondent also. Without meaning to lay down 
that a dying declaration must be accepted or 
rejected in toto, I do not think that accepting 
it against Phool Singh and not against the other 
respondent amount to accepting it in part and 
rejecting it in part. 

The dying declaration itself makes a distinc¬ 
tion between the two respondents; it describes 
one sufficiently but not the other. I am only 
having- regard to this distinction made in the 
dying declaration itself; I am accepting the dying 
declaration wholly and not in part. I accept that 
one Kanchan Singh was among the assailants of 
the deceased. Had the deceased said that Kan¬ 
chan Singh is son of Bhagwan Singh, Thakur, 
resident of village Narainpur, I would have 
had no hesitation at all in holding the respon- 
'dent Kanchan Singh also guilty. Had there been 
any circumstance to connect the respondent 
Kanchan Singh with the Kanchan Singh men¬ 
tioned in the dying declaration then also I 
might have held that he was one of the assai¬ 
lants. 

The identity of Phool Singh is not in dispute 
at all. He is described as ’“a bad character of 
village Kunchendu”. The second officer, who 
arrested Phool Singh, and also the station officer, 
who had directed him to do so, were not cross- 
examined with a view to show that they were 
wrong in thinking that “Phool Singh, a bad 
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character of Kuchendu”, is the respondent Phool 
Singh and none other. No attempt was made 
by the respondent to show that there were 
several 'Phool Singhs residing in Kuchendu or 
that he is not a bad character. On the other 
hand it was tacitly conceded that the respondent 
was the Phool Singh meant by the deceased. 

(14) There is clear & unimpeachable evidence to 
prove that the deceased was conscious, in full posses¬ 
sion of his senses and in a fit state to make 
a dying declaration on 11-7-1950 at 10-15 A. M. 
(His Lordship considered the dying declaration 
and the evidence and proceeded). No inference of 
his mental condition not being perfect can possi¬ 
bly be drawn from the fact that he had forgot¬ 
ten to mention this detail at the proper stage 
in the dying declaration. 

(15) The deceased knew the respondents but 
had no enmity of any kind with them. The res¬ 
pondents themselves did not suggest any possible 
motive for his involving them in a false case of 
dacoity and murder. He had taken charge of 
this police circle only five or six months before 
the occurrence. He belonged to Hamirpur 
district. It is impossible to say that he named 
the respondents not because they were among his- 
assailants but for some other reason, when there 
is no suggestion of any other reason. Admittedly 
Phool Singh is on inimical terms with Jagmohan 
Singh Mukhia of his village. But there was no 
connection between Jagmohan Singh and the 
deceased. Kuchendu was not in the beat of the 
deceased. (His Lordship considered the defence 
evidence and proceeded). Therefore the evidence 
of all the three defence witnesses is worthless and 
not fit for reliance. 

(16) The dying declaration contains intrinsic 

evidence that it is an untutored and spontaneou.s 
statement made by the deceased. At one place i 
it mentions that the evening had well advanced ] 
and at another place that it had become a little I 

dark when the cycle of the deceased failed. If 

the deceased had been tutored to make the state¬ 
ment he would have been tutored to say that 
there was plenty of light when the occurrence 
took place. Further fuller description of the respon¬ 
dents would have been given. It would not have 
served the purpose of the person or persons 
lutoring him to say that the assailants included 
“Kanchan Singh of P. s. Kamasin and Phool 
Singh, a bad character of Kuchendu". The 
natural tendency would have been to give their I 

parentage, caste and residence so that there could > 

not possibly arise any question of identity. It , 

cannot be supposed that the persons who tutored 
him had no enemies other than Phool Singh and ,! 
Kanchan Singh; some more names would have 
been suggested to the deceased. Then the deceas- ! 
ed would not have been made to say himself ' 

that at the time of the assault there was nobody , 
present because it was jungle. Such a damaging 
statement would not have been put into the mouth i; 
of the deceased: on the other hand, the presence / 

of some witnesses v/culdhave been suggested. Then \ 
the last statement about his meeting Brij Bhu- 
Shan Singh. Indra Pal Singh and the chaukidar C 
of Birraon leaves no room for doubt that it wa.s | 

a true statement made by the deceased without I 
any tutoring from outside. These persons were j 
not under the thumb of the police or the deceas- J 
ed. As a matter of fact •the evidence is that I 
they have been won over by the respondents and J 
therefore could not be examined as witnesses, j 
The names of such witnesses who could be won j 1 
over by the persons named in the dying declara- j 
tion and were not amenable to the influence of j 
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the police or those tutoring the deceased would 
not have been suggested to the deceased by those 
tutoring him. 

(17) In the result, i find that there was no 
opportunity for anybody to tutor the deceased to 
name anybody falsely in the dying declaration, 
that one respondent has failed to explain who 
could have a motive to tutor him, that there is 
no evidence of tutoring and that the statement 
appears to have been made spontaneously with¬ 
out outside assistance. Since the deceased had 
no reason to implicate the respondents falsely, 
it must be taken to be a genuine or true 
statement. 

(18) There was no justification at all for the 
learned Sessions Judge’s feeling doubtful if there 
was sufficient light at the time of the occurrence. 
There is no evidence, direct or indirect, to show 
that the occurrence took place when it was too 
dark to see the assailants. There is nothing in 
the circumstances to suggest that it was too dark. 
The dying declaration itself mentions that the 
faces of all the assailants v/ere seen, that two ot 
them were actually recognized and that the rest 
could be identified if the deceased met them face 
to face. In the face of this statement in the 
dying declaration, I do not understand how it 
can be said by anyone that it was too dark to 
see the faces. The deceased himself said that 
evening had set in and that it had become a 
little dark but it is quite different from sayin^ 
that it was so dark that the faces of the assai¬ 
lants could not be seen. No court would be 
justified in reading in the dying declaration some¬ 
thing which not only does not find place there, 
but also would be inconsistent with what finds 
place there. The learned Sessions Judge was 
wrong in inferring the time of the occurrence 
nom certain data only, ignoring the other data. 
He mixed up relevant data with irrelevant data. 
He start^ a series of arithmetical calculations as 
If the times given by the witnesses and the 
deceased were exact times ascertained from 
watches. There is no evidence that Hanif and 
onandra Bhan carried watches. (After consi- 
denng the appreciation made by the Sessions 
Judge, His Lordship proceeded:) Naturally one 

^ on the basis of bare pos- 
siwline.s because there are innumerable bare 
possibilities and one cannot decide a case in 
innumerable ways. When there was clear evi- 

learned Sessions Judge was still less 
in Ignoring it and acting upon bare po.s- 
n ^0 have acted upon the 

inff ^0 h^^ 110 justification for clisregard- 

mlniw I evidence, even though it was probable, 
merely because something else was possible. The 

wrnnt learned Sessions Judge was 

rpcnnnHonf ^ deceased’s recognising the 

^ improbable, that there was 

about entertaining a doubt 

^ ^ i that the deceased might 

fhflt ^ mistake of identity and 

^oaliy saw and recognised the 
respondents among his assailants. 

Ph^f findings are sufficient for find- 

that ^hen the deceased said 

® one of his assailants and 

^ *^o disbelieve him and Phool 

knnw fevidence in rebuttal, I do not 

find hTm ^o find him guilty. To 

miKt ^fity all that is required is that he 

S evidL?p%nM^^ a^ailants. And when there 

realon^ fnr there exists no 

tion Of Phnn!? that evidence the convic- 

of Phoolsingh is a foregone conclusion. 


(20) The fact that Phool Singh’s dhoti had 
bloodstains, even though minute, supports the 
dying declaration, Phool Singh himself admitted 
their presence and therefore it is absolutely 
irrelevant to consider that they were not detected 
at the police station. The learned Sessions Judge 
ignored the admission of the respondent himself 
and without any evidence said that the blood¬ 
stains did not exist at the time of his being 
detained in the lock up. The head moharrir of 
police station Baberu failed to detect the blood 
stains, but it is not surprising when one bears in 
mind the fact that they were minute and only 
three. His failure to detect them is not the same 
thing as their not existing at the time. The 
respondent admitted that the blood.stains were 
there and gave an explanation and yet the learn¬ 
ed Sessions Judge held that they did not exist 
It was not open to him to do so. The explana¬ 
tion does not bear scrutiny. There is no bleedint^ 
from small pox. Then it is not easy to believe 
that his wife used his dhoti when she was suf¬ 
fering from small pox. Then he said that he 
had got the dhoti washed by a washerman. If 
so, the stains must have been completely washed 
off and could not have remained and that too 
so clearly as to be visible to a naked eye. Phool 
Singh said not a word about the small pox and 
the stains being of the blood of his wife in the 
Magistrate's Court. There he had said that the 
stains were of his own blood and that the blood 
had come out of injuries inflicted upon him at 
the police station. Now the fact is that he was 
found to have no injuries at the time of his 
ahmLssion in the jail; he himself admits this. 
He said that though there was bleeding 
there was no external mark of injuiy. He 
says that he bled from the anus; evident¬ 
ly he took this plea because he could 
not explain the stains otherwise. (After con¬ 
sidering the evidence His Lordship continued). I 
am satisfied that the respondent’s dhoti had 
bloodstains at the time of his admission in the 
lock-up and that the respondent has not given 
any reasonable explanation for their existence. 
Though it is not proved that the stains are of 
blood of the deceased, their existence does lend 
some support to the evidence that the respon¬ 
dent was one of the assailants. If he had received 
the stains, otherwise than while committing the 
crime, he would have offered an explanation 
^ffiich could bear scrutiny. The learned Sessions 

fu * some authorities laying down 

that slight blood stains may result from scratching 
& It is not possible to drav/ any very damning conclu- 
.^on apinst a man from their mere existence. 
Here the bloodstains are not sought to prove that 
the respondent committed the crime; they are 
simply sought to support or corroborate the dvine 
declaration. Standing alone they may not suffice 
for finding the re.spondent guilty, but it cannot 

support the dying declara- 
iion that the respondent was one of the 
assailants. 

(21) Tt was contended that no conviction can 
rest only upon a dying declaration’. An exami- 
nation of the relevant provisions of the Evidence 
Act fails to support the contention. The law 
l5 contained in the Evidence Act. and there is no 
provision which lends support to the contention 
A dying declaration is. under S. 32. a relevant 
fact. This itself means that it can be useT for 

Hn°n nF declara¬ 

tion or A that he was assaulted by B is admittpH 

in evidence it can be only for the purpo^f of 

proving that B assaulted him. No other purpose 

is to be served by admitting it in evidence.^ It 
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does not matter if the dying declaration is treated 
only as a relevant fact in India, and not as direct 
evidence, as in America. 

Motive, subsequent conduct of the accused, etc. 
also are relevant facts but a dying declaration 
stands on a different footing from them. One 
may infer the commission of an offence from 
the existence of a motive or from the subsequent 
conduct of the accused but one is not bound to 
do so. Even if the Court believes that the ac¬ 
cused exhibited the subsequent conduct, it may 
not presume from that that the accused commit¬ 
ted the offence. But if the evidence that the 
dying (declaration was made is believed and the 
dying aeclaratiou itself is accepted as genuine, 
it is bound to hold that the person named in the 
dying declaration committed the murder (save 
in case of 'bona fide’ mistake of identity of the 
murderer). 

When the deceased said that he was attacked 
by the respondent and that statement is believed, 
it foUow'S that the respondent is guilty (in the 
absence of any mistake of identity); nothing 
remains to be done to find him guilty. If the 
dying declaration is not believed, it is a different 
matter. But once it is believed, it leads to the 
conclusion of the respondent’s guilt. There is no 
pre.sumption that a dying declaration is false 
or that it is unworthy of belief. There is no justi¬ 
fication for treating it as a piece of tainted 
i evidence as if it were a confession of a co- 
I accused or evidence ox an accomplice. ‘So it 
cannot be laid down as a matter of law that no 
dying declaration should be believed unless it 
is corroborated’. The law contemplates its being 
believed and some dying declarations may be 
believed even though not corroborated. Whether 
a dying declaration should be believed or not 
would depend upon the circuimstances of the case. 

It is essentially a question of fact to be determin¬ 
ed by the Court on the basis of the circumstances 
of each case. As far as the credibility is con¬ 
cerned, it is just like the evidence given by a 
witnes.s. It is for the Court to decide whether 
to believe it or not and no rule can be laid down 
either that it should be believed or that it should 
not be believed. Once it is believed, it is irrele¬ 
vant and illogical to consider that it is not made 
on oath and that the maker has not been sub¬ 
jected to cross-examination. The oath is admini¬ 
stered simply with the object of making the wit¬ 
ness speak the truth so that what he deposes 
may be believed. The object of cross-examina¬ 
tion is to test the veracity of the w'itness. 

But once the dying declaration is held to be 
believable, the questions that no oath was ad¬ 
ministered and that the dying declaration was 
not tested by cross-examination cannot arise. 
The questions w'ould have to be considered before 
holding the dying declaration to be believable. 
When the law has made it a “relevant fact" 
notwith-standing the absence of oath and cross- 
examination. it means that it will not be held 
to be unbelievable merely on account of the 
absence of these matters. If jt is held to be un¬ 
believable, it must be done on the basis of other 
circumstances. Therefore it would be illegal to 
say that a dying declaration cannot be acted upon 
without corroboration; if it is believed, it requires 
no corroboration. 

(22) English law admits as dying declarations 

i only such statements of material facts concern¬ 
ing the cause and circumstances of homicide, as 
are made bv the victim under the fixed and 
solemn belief that his death is inevitable and 
near at hand. The solemnity of the occasion 
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on which the statements are made is deemed td 
supply the sanction of oath. The approach of 
death is deemed to produce a state of mind in 
which the statements of the dying person are 
to be taken as free from all ordinary motives 
to misstate. 

(23) The law in India does not make the 
admissibility of a dying declaration dependent 
upon the person’s having a consciousness of the 
approach of death. Even if the person did not 
apprehend that he w'ould die, a statement made 
by him about the circumstances of his death 
would be admissible under S. 32, Evidence Act. 
It may, therefore, be argued that the same 
sanctity that attaches to a dying declaration 
admissible under the English law should not be 
attached to a dying declaration admissible under 
our law. I consider that it is not necessary to 
deal with this argument in the present case 
because I am satisfied that the deceased must 
have had the consciousness of approaching death. 

I gather this not only from the fact that he died 
soon after twenty-four hours had elapsed, but 
also from the nature of the injuries and his con¬ 
dition. 

It is pointed out by Wigmore on Evidence, 
Vol. 5, para 1442, (Edn. 3) that recourse should 
naturally be had to all the attending circum¬ 
stances in order to ascertain the consciousness 
of approaching death, that it is not correct to 
say that the nature of the injuries alone cannot 
be sufficient and that if in a given case the nature 
of the injuries is such that the declarant must 
have realised his situation, our object is sufficient¬ 
ly attained. The injuries were so severe that 
I do not think the deceased could have expected 
to live. He knew that he had been unconscious 
for a long time. The severe pain, vomiting and 
the bleeding from the ears must have made him 
lose all hope of surviving the injuries. Therefore, 
in the present case, the deceased was anticipat¬ 
ing speedy death when he made the dying decla¬ 
ration & one should consider it as if it were made 
on oath. 

(24) The fact that the declarant was not 
subjected to cross-examination remains. It was 
pointed out by Alderson B. in ‘Ashton’s case’ 
(1837) 2 Lewin 147 (A) that though a dying 
declaration made 'in extremis’ is considered as 
one made on oath, it is nevertheless open to 
observation because though the sanction is the 
same the opportunity of investigating the truth 
is vei*y different. This only means that the dying 
declaration must be subjected to careful scrutiny; 
it does not mean that it should be considered 
as sufficient for founding a verdict of guilt. So 
many statements are believed by Courts even 
though the makers have been subjected to cros.s- 
examination; therefore so long as it cannot be 
predicted in respect of a dying declaration that 
had its maker been subjected to cross-examina¬ 
tion his credibility would have been shaken, it 
cannot be said that the dying declaration should 
not be acted upon because there has been no 
cross-examination. For all one knows, the crciss- 
exammation might have failed to elicit anything' 
shaking the credit of the maker. 

(25) One often comes across the statement that 
a dying declaration should be received with cau¬ 
tion in American cases; see Corpus Juris Secun¬ 
dum, Vol. 40, page 287 (a) and — ‘Clyde Mattox 
V. United States’, (1892) 146 US 140 (B). But this 
refers to the admissibility of the evidence and 
not to the weight to be given to it after admis¬ 
sion. The rule of admissibility in evidence of a 
dying declaration is different in England and 
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America from what is contained in S. 32, Indian 
Evidence Act. All that is required under S. 32, 
Indian Evidence Act, is that the man must have 
died and there arises no question at all of exerci- 
sii^ any caution in admitting in evidence a 
dying declaration. It has been pointed out that 
the admonition that a dying declaration is to be 
admitted with great caution is addressed to the 
Court in ruling on the admissibility of an alleged 
dyhig declaration, a question with which the 
Jury has no concern; see ‘Corpus Juris Secundum, 
Vol. 40 p. 1284, footnote 72’. 

It is stated in the same volume, page 1283: 

•The credibility of dying declarations is to be 
determined largely by the same rules as are 
applied in weighing other testimony. Their 
value depends on their intrinsic probability, and 
the candor and truthfulness of the person who 
made them, . In weighing dying declara¬ 

tions the jury may consider the circumstances 
under which they were made, as, whether they 
were due to outside influence or were made in 
a spirit of revenge or when declarant was un¬ 
able or unwilling to state the facts, the incon¬ 
sistent or contradictory character of the decla¬ 
rations, and the fact that deceased has not 
appeared and accused has been deprived of the 
opportunity to cross-examine him, and may 
give to them the credit and weight to which 
they believe, under all the circumstances, they 
are fairly and reasonably entitled." 

The dying declaration made by the deceased 
sounds quite probable. There is nothing on the 
record to show that the deceased was not a 
truthful man. The dying declaration has been 
found not to be due to outside influence. It has 
not been made in a spirit of revenge or when 
the deceased was unable or unwilling to state 
the facts. There is nothing inconsistent or con¬ 
tradictory in the dying declaration. It is, there¬ 
fore, entitled to all the credit and weight to which 
the testimony of the deceased would have been 
entitled if he had appeared in Court as a wit¬ 
ness. 

(26) In — ‘Provincial Govt. C. P. & Berar v. 
Jagan Bhat’, AIR 1940 Nag 301 (Ct. the Court 
refused to lay down a general rule that a partly 
untrue dying declaration must necessarily be re¬ 
jected and held that it is always a question of 
fact whether a dying declaration should be relied 
upon and that if a part of it is found to be 
untrue owing to short memory or lack of obser¬ 
vation, that Is no rea.son for debarring the jury 
from accepting the rest. 

In — ‘Kunwar Pal Singh v. Emperor’, AIR 
1948 All 170 (D;, it was held that a dying decla¬ 
ration made soon after the occurrence or at the 
time of expected death or at the time when the 
maker could not consult others or receive hints 
from others ordinarily deserves great weight. In 
the "Leader" of 31-1-1953 was published a report 
Of a case. —‘Ram Nath v. State’, AIR 1053 SC 
420 (E\ It was held in that case that it is not 
safe to convict an accused merely on the evidence 
furnished by a dying declaration without further 
COToboration. There the facts were different. 
The deceased was the leader of one of the two 
partle.s existing in the village and the dying 
awiaration was not only vague, but also did not 
admittedly represent the whole truth. Jn the 
clrcum-stances it was held to be unsafe to rely 
upon tile dying declaration. 

There Is no reason for thinking that it would 
w unsafe to rely upon the dying declaration in 
*he Instant case. Further, there is some cor¬ 


roboration. What is stated in It about the visit 
to village Satniyaon, stopping near village Gurauli 
Saphai to talk to P. C. Chandra Bhan and 
Mohammad Hanif’s proceeding on the cycle lu 
advance is corroborated by the evidence of Mo¬ 
hammad Hanif and Chandra Bhan. The blood 
stains on the dhoti of Phool Singh respondent 
corroborate the accusation made against him iu 
the dying declaration. 

(27) I have considered the question of genuine¬ 
ness of the dying declaration with great care and. 
am convLnced that the dying declaration is 
genuine and contams the truth. Therefore Phool 
Singh respondent was one of the assailants of 
the deceased. There can be no doubt that the 
assailants were guilty of dacoity punishable under 
S. 396, I. P. C. They wanted to rob the deceased 
of the Government gun and the cartridges and 
killed him while committing the robberj’. 

(28) The proper sentence to be inflicted for the 
offence is of transportation for life. Though the 
deceased was murdered, I do not think that the 
respondent deserves the death sentence because 
he is not said to have taken any leading part 
There is no evidence that he inflicted any injury 
even on the deceased. At the same time he must 
be held responsible for the murder of the deceas¬ 
ed along v/ith the others. 

(29) I think the appeal should be dismissed as 
against Kanchan Singh and should be allowed 
as against Phool Singh and he should be convict¬ 
ed under S. 396 I. P. C. and sentence to trans¬ 
portation for life. 

(30) BEG J.: I agree. 

BY THE COURT: 

(31) We allow the appeal as against Phool 
Singh, respondent 2, set aside the order of acquit¬ 
tal and convict him under S. 398, I. P. c. and 
sentence him to transportation for life. We 
dismiss the appeal as against Kanchan Singh 
responclont 1; his bail bonds are discharged. 

Leave to appeal to Supreme Court refused. 
B/R.G.D. Order accordingl 3 \ 
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others, Accused-Applicant.s 
V. The Surpunch, Punchaiti Adalat, Ugaipur 
and another, Opposite Party. ^ 

Criminal Misc. Writ No. 23G of 1953, D/- 8-9- 

i yo J* 

(26 of 1047), 

49(2) — Non-compliance with — Effect —• 
Waiver of defect. 

The defect inrthe constitution of a bench 
of Panchayati Adalat caused by non-com¬ 
pliance of the provisions of S. 49 (2) of the 
Act is not a jurisdictional defect and is 
waived if no objection is raised against it 
Thereiore when the accused do not object 
to the bench that it was improperly con- 

j . . X T. are estopped from objectin'^ 
to it after their conviction AIR 1954 All 
81. Foil. (Para i) 

« Fanchayat Raj Act (26 of 1947), 

o. 77A(1) — Absence of chairman — Effect. 

There is no provision in the Panchayat 
Baj Act which expressly makes it obliga¬ 
tory upon the chairman to be present on 

contrary, the effect of 
S 77A(1) IS that if any Panch is absent 
at any hearing the remaining Panches may 
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There is no reason for hold- Adalat caused bv nnn-mmrMv 


ing that the words “any Panch’* in the sec- 
tion do not include the chairman, espe¬ 
cially when he is one of the Panches and 
not the Sarpanch. (Para 2) 

Further, the Proviso to the section also 
does not mean that the Chairman must be 
present on every dale. The words “in¬ 
cluding the chairman” in the Proviso 
govern the preceding words “three 
panches”. What is meant is that if three 
Panches are present then the chairman 
must be one of them; the case of there be¬ 
ing four Panches present is not at all 
dealt with by the proviso. If four Panches 
are present, they can try the case as per¬ 
mitted by S. 77A(1) even though the 
Chairman is not one of them. The absence 
of the chairman on some dates is, there¬ 
fore, by itself no irregularity or illegality. 

(Para 2) 

(c) Constitution of India, Art. 226 — Writ 
of certiorari — When issued —- (U. P. Pan- 

chayat Raj Act (26 of 1947), S. 110 — Rules 
under — R. 95). 

The defect of not explaining the com¬ 
plaint to the accused in compliance with 
Rule 95 is one of procedure and not juris¬ 
diction, and cannot justify the issue of 
certiorari. AIR 1953 All 531, Ref. 

(Para 3) 

Further, if a Panchayati Adalat having 
jurisdiction over the subject-matter and 
the accused, does not follow the correct 
procedure, that would be no ground for 
Setting aside an order, which was within 
its jurisdiction to pass, by certiorari. That 
would not be an error on the face of the 
record and no certiorari can issue. (1952) 

1 All ER 122, Ref. (Para 3) 

Kedar Nath Sinha, for Applicants; H. L. 
Kapoor, for Opposite Party. 

CASES REFERRED : 

(A) (’54) AIR 1954 All 81: 1953 All LJ 265 

(Pr 1) 

(B) (’53) AIR 1953 All 531: 1953 All LJ 488 

(Pr 3) 

(C) (1952) 1952-1 All ER 122 (Pr 3) 

ORDER: The applicants have been convicted 
by a Panchayati Adalat under Ss. 447 and 426, 
IP.C. They apply for the order of the Panchayati 
Adalat being quashed on three grounds. The first 
ground is that the bench, which tried the appli¬ 
cants did not include any Panch residing in the 
area of the Gaon Sabha in which the-applicants 
reside. The applicants, as well as the opposite- 
party, Shrimati Partabi. reside in village Ashraf- 
ganj & it is stated in the affidavit that the Bench 
did not include even one Panch from the Gaon 
Sabha of Ashrafganj. It is not alleged that the 
applicants objected to the constitution of the 
bench when they appeared before it. it is said 
that they objected to the constitution after their 
conviction, when they applied to the Sub-divisional 
Magistrate under S. 85, Panchayat Raj Act. But 
the order of the Sub-divisional Magistrate dis¬ 
missing their application makes no reference to 
any objection that the bench did not include any 
Panch from the Gaon Sabha of Ashrafganj. 

Even if they did raise this question before him, 
the fact remains that they did not raise it while 
the case was pending in the Panchayati Adalat. 
It has been held by a bench this Court in — 
‘Mohar Singh v. State’, AIR 1954 All 81 (A) that the 
defect in the constitution of a bench of Panchayati 
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Adalat caused by non-compliance of the provisions 
of s. 49 (2) of the Act is not a jurisdictional 
defect and is waived if no objection is raised 
against it. Therefore when the applicants did not 

... j j ^ it was improperly con¬ 

stituted, they are estopped from objecting to li 
now, after their conviction. If there was any 
irregularity committed in the constitution of the’ 
Bench it is waived. 

(2) The second ground is that the Chairman of 
the bench did not take part in the proceedings on 
certain dates. Now there is no provision in the 
Panchayat Raj Act which expressly makes it obli¬ 
gatory upon the chairman to be present on every 
date. On the contrary, the effect of S. 77 A (1) 
is that if any Panch is absent at any hearing the 
remaining Panches may try the case. A chairman 
IS also Panch and if he happens to be absent 
the remaining Panches may try the case. There 
IS no reason for holding that the words “any 
Panch' in the section do not include the chairman, 

especially when he is one of the Panches and not 
the Sarpanch. 

Shri Kedarnath Sinha relied upon the proviso 
to the section e.g. “provided, however that at least 
three Panches, including the chairman, are pre¬ 
sent.” This proviso does not mean that the chair¬ 
man must be present on every date. If all the 
five Panches are present, it means that the chair¬ 
man is also present because without him the 
number of the Panches present cannot possibly 
be five. If only three Panches are present, the 
proviso applies and one of them must be the 
chairman in order that they may try the case. But 
if four Panches are present then there is nothing 
in the proviso to suggest that one of them must 
be the chairman. The words “including the chair¬ 
man" govern the preceding words “three Panches”. 
What is meant is that if three Panches are present 
then the chairman must be one of them; the case 
of there being four Panches present is not at all 
dealt with by the proviso. If four Panches are 
present, they can try the case as permitted by 
S. 77 A(l) even though the chairman is not one 
of them. If the Legislature intended the chair¬ 
man to be present on every date, it would have 
used some such words as “provided, however, 
that the chairman and at least two Panches are 
present". It is not alleged by the applicants that 
on some dates only three panches were present. 
The only allegation made is that the chairman 
was not present on some dates, but that by itself 
is no irregularity or illegality. 

(3) The third ground is that the charge or com¬ 
plaint was not explained to the applicants. Though 
there is an affidavit in support of this allegation, 

I place no reliance upon it because it is my ex¬ 
perience that this allegation is often made frivo¬ 
lously and falsely. Moreover, the defect of not 
explaining the complaint to the accused in com¬ 
pliance with Rule 95 is one of procedure and not 
jurisdiction, and cannot justify the issue of cer¬ 
tiorari. — 'See Firm Dewan Sugar Mills v. The 
Government of U. P.’, AIR 1953 All 531 (B). If 

a Panchayati Adalat having jurisdiction over the I 
subject matter and the accused does not follow i 
the correct procedure, that would be no ground for f 
setting aside an order, which was within its juris- I 
diction to pass, by certiorari. That would not be J 
an error on the face of the record and no cer- I 
tiorari can issue; — ‘Vide R. v. Northumberland I 
Compensation Appeal Tribunal’, (1952) 1 All EB I 
122 (C) 1 

(4) The application is dismissed. I 

A/D.R.R. Application dismissed I 

- J I 
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AIR 1954 All 161 (Vol. 41 C. N. 89) 

MOOTHAM AND SAPRU JJ. 

The Maheshwari Devi Jute Mills Ltd. Kan¬ 
pur, Applicant v. The Labour Appellate Tribu¬ 
nal, Opposite Party. 

Civil Misc. Writ No. 335 of 1953, D/- 15-9- 
1953. 

(a) Constitution of India, Art. 226 — Inter- 
locvtory order — Interference. 

The High Court will not ordinarily inter- 
- fere by ‘certiorari* or prohibition with an 
interlocutory order which may be challeng¬ 
ed in appeal or revision. But that rule 
does not apply when the statutory provi¬ 
sion under which the interlocutory order 
is made is itself attacked as being void 
under the Constitution. (Para 4) 

(b) Constitution of India, Art. 21 — “Esta- 
blisbcfl by law’*. 

It is not for the Court to queslicn the 
wisdom and policy of the Constitution; 
and by adopting the phrase ‘established by 
law* in preference to ‘due process of law’ 
the Constitution gave the Legislature the 
final right to determine a law when act¬ 
ing within the jurisdiction assigned to it. 

(Para 7) 

t(e) Industrial Disputes (Appellate Tribu¬ 
nal) Act (1950), S. 14, Proviso — Proviso 
does not contravene provisions of Art. 14 of 
Constitution — (Constitution of India, Art. 14) 

(Para 9) 

G. S. Pathak and R. S. Pathak. for Appli¬ 
cant; B. M. L. Srivastava and G. Mehrotra; 
for Opposite Party. 

CASES REFERRED : 

(A) (’51) AIR 1951 All 746: 1951 All LJ 5r6 
(FB) (Pr 4) 

(B) (1923) 67 Law Ed 659: 261 US 290 (Pr 7) 

(C) (1924) 68 Law Ed 975: 265 US 196 (Pr 7) 

<D) (1932) 76 Law Ed 1226: 286 US 461 (Pr 7) 

(E) 0 884 ) 28 Law Ed 569: 111 US 701 (Pr 7) 

(F) (’50) AIR 1950 SC 27: 1950 SCR 88: 51 
Cri LJ 1383 (SC) (Pr 7) 

ORDER: This is a petition under Article 226 of 
the Constitution. The petitioner is a public limit¬ 
ed company which carries on at Kanpur the busi¬ 
ness of manufacturing and selling jute goods. It 
paid to its workmen for the year ending 30-9-1951, 
a bonas of four annas in the rupee of their net 
basic earnings during the year. The v/orkmen were 
not however satisfied, and they claimed payment 
of an additional bonus of the same amount, name¬ 
ly four annas in the rupee, in respect of the same 
year. As no amicable settlement could be arrived 
at, the State Government referred the claim to the 
Additional Regional Conciliation Officer, Kanpur, 
Who by an award dated 29-12-1952, found in favour 
of the workmen and ordered that they be paid a 
i further sum of four annas in the rupee as bonus. 
The amount which the company is required to pay 
under this award was approximately Rs. 1,10,000. 

' • (2) The company preferred an appeal to the La¬ 

ri hour Appellate Tribunal and at the same time it 
applied for a stay of the operation of the award, 
j That application was refused on 7-4-1953, and a 
subsequent application made by the company to 
|i the Tribunal on 10th April for a review of its 

p earlier order was summarily rejected. 

(3) The company’s application for stay of the 
award was made under Section 14, Industrial Dis- 

pjites (Appellate Tribunal) Act, 1950, which pro- 
t vides that: 

1954 A1I./21 & 22 


“Where an appeal is preferred, the Appellate Tri¬ 
bunal may, after giving the parties an opportu¬ 
nity of being heard, stay, for reasons to be re¬ 
corded, the implementation of the award or de¬ 
cision or any part thereof for such period and 
on such conditions as it thinks fit. 

Provided that no such order for stay shall be 
made unless the Appellate Tribunal is satisfied 
that the implementation of the award or deci¬ 
sion may have serious repercussions on the in¬ 
dustry concerned or other industries or on the 
workmen employed in such industry or indus¬ 
tries”. 

The company contends that the proviso to this sec¬ 
tion is ‘ultra vires’ of the Constitution as it con¬ 
travenes the provisions of Articles 14 and 19; and 
the reliefs which it seeks by this petition are, first, 
a writ in the nature of ‘certiorari’ quashing the 
order of the Labour Appellate Tribunal made on 
7-4-1953, and, secondly, a writ in the nature of 
‘mandamus to be issued to the Tribunal directing 
it to decide the company’s application for stay in 
accordance with law. 

(4) Tills Court will not, of course, ordinarily in¬ 
terfere by ‘certiorari’ or prohibition wnn an inter¬ 
locutory order which may be challenged in appeal 
or revision see — ‘Asiatic Engineering Co. v. Ach- 
hru Ram’, A. 1. R. 1951 All 746 (FB) (A); but that 
rule does not apply in a case such as the present 
when the statutory provision under which the in¬ 
terlocutory order is made is itself attacked as be¬ 
ing void under the Constitution. 

(5) The order of the Labour Appellate Tribunal 
of 7-4-1953, Is in the following terms: 

“This is an application for stay of the imple¬ 
mentation of an award for bonus. The Com¬ 
pany, which is the applicant before us, has vol¬ 
untarily paid three months’ basic wages as bonus 
for the year under review, that is, 1951. The 
Adjudicator has awarded further three months’ 
basic wages as bonus, that is, in all the em¬ 
ployees have been awarded six months’ basic 
wages as bonus out of which three months’ basic 
wages amounting to Rs. 1,10.000 has already been 
paid. The present application is for stay of the 
implementation of the award in so far as bonus 
for the remaining period of three months’ basic 
wages involving an additional sum of Rs.1,10,000 
is concerned. It is strenuously contended on be¬ 
half of the applicant that there will be serious 
repercussions on the industry concerned if stay 
of implementation of the award is not granted 
because there is no available fund at present 
out of which this sum may be paid, and if the 
Company is compelled to pay the business will 
have to be closed. 

In our opinion we are not concerned with what 
has happened subsequent to the year for which 
the bonus has been awarded. In the year under 
review, an amount of Rs. 5,77,000 v/as reserved 
for replacement and rehabilitation of machinery. 
This amount is with the Company and if Rs. 
1,10,000 is paid out of this amount there cannot 
be any repercussions because Rs. 4,67,000 will 
still be left in the hands of the management for 
the replacement and rehabilitation of machinery. 
We may observe that the minimum basic wage 
for the unskilled labour in this Company is Rs. 
14 per month. The total sum awarded as bonus 
does not ‘prima facie’ seem to be unreasonable. 
Under the circumstances we do not see any reason 
for stay of the implementation of the award. The 
application is accordingly dismissed with cost to 
the opposite party which we assess at Rs. 25”. 

It is said on behalf of the respondents that this is 
an order made wholly under the first part of S. 14 
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of the Act and that the conclusion arrived at by 
the Labour Appellate Tribunal would not have 
been different had the section contained no proviso. 
Under the section the Appellate Tribunal could not 
order a stay unless it was satisfied that its failure 
to do so would have “serious repercussions within 
the meaning of the proviso. We do not think it 
can be said that had that proviso not existed the 
Tribunal would not have taken into consideration 
other circumstances which might have led it to 
reach a different conclusion; the terms of the order 
are not such in our view as would exclude the pos¬ 
sibility. for example, that if it had been free to do 
so the Tribunal might have allowed a stay upon 
payment of the amount of the award into Court. 
In our opinion the Tribunal made its order under 
Section 14 as a whole. 

(6) The company claims that the proviso consti¬ 
tutes an unreasonable restriction on its right to hold 
property: and discriminates between employers and 
workmen in a manner which cannot be justified. 
The challenge to the validity of the sub-section 
rests primarily upon the contention that whereas 
Section 20 (1). Industrial Disputes (Appellate Tri¬ 
bunal) Act provides that any money due from an 
employer under any award or decision of an in¬ 
dustrial tribunal may be recovered as arrears of 
land revenue, no provision is made in the Act or 
elsewhere for the recovery of any money due under 
an award from a workman to the company. In 
particular it is pointed out that the Act contains 
no provision for restitution such as is to be found 
in Section 144, Civil P. C. In such circumstances 
it is argued that unless the company can obtain 
an order of stay its appeal to the Labour Appellate 
Tribunal will for all practical purposes be useless, 
for even should its appeal be successful it will be 
practically impossible for it to recover the money 
already paid. 

(7) It is contended, in the first place that the 

proviso to section 14 of the Act contravenes Art. 
19 (5) of the Constitution as it is not a reasonable 
restriction in the interests of the general public 
on the petitioner’s right to hold property. In sup¬ 
port of this argument our attention has been in¬ 
vited to three decisions of the United States 
Supreme Court, namely — ‘Oklahoma Natural Gas 
Co. V. Russel’, (1923) 67 Law Ed 659 (B). — Speci¬ 
fic Telephone and Telegraph Co. v. Kuykendall', 
(1924) 68 Law Ed. 975 (C) and — ‘Potter v. Inves¬ 
tors syndicate’, (1932) 76 Law Ed 1226 (D). In 
these cases it was held that a statute which pre¬ 
cludes the granting of a stay pending the final de¬ 
cision of a review in Court is invalid as it contra¬ 
venes the provisions of the “due process clause’’ of 
the Fifth Amendment. Now the essence of the 
“due process clause’’ as developed in the United 
States is that by virtue of it the judiciary can de¬ 
clare a law invalid not only on the ground that it 
is in excess of the express authority conferred on 
the legislature but also on the ground that it vio¬ 
lates certain principles which the Judges deciding 
the case regard as fundamental. As Field J. said 
in _ ‘Hagar v. Reclamation District No. 108’, 

(1884) 28 Law Ed. 569 (E). 

'•By ‘due process’ is meant one which, following 
the forms of law, is appropriate to the case and 
just to the parties to be effected. It must be 
pursued in the ordinary mode prescribed by the 
law; it must be adapted to the end to be attain¬ 
ed; and wherever it is necessary for the protec¬ 
tion of the parties, it must give them an oppor¬ 
tunity to be heard respecting the justness of the 
judgment sought. The clause in question means, 
therefore, that there can be no proceeding against 
life, liberty or property which may result in de- 
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privation of either, without the observance of 
those general rules established in our system of 
jurisprudence for the security of private rights.** 
The position is summarised by Willis in his work 
on Constitutional Law in the following words: 

“The guarantee of due process of law is so all-in¬ 
clusive that all the constitutional guarantees could 
be abolished and there still would be sufiBcient 

protection to personal liberty. Due process 

of law applies to personal liberty, to social con¬ 
trol, to procedure, to jurisdiction, & to substantive 
law. .No better scheme could have been evolved to 
permit the Supreme Court to strike the proper ba¬ 
lance between personal liberty and social control 
Legislatures may have reasons for the enactment 
of laws, but the United States Supreme Court 
measures the legislature’s reasons by its own in¬ 
tellectual yardstick’’. (p. 642). 

“In the United States the Judges not only de^ 
dare statutes invalid if in violation of prohibi¬ 
tions in the written constitution, but if in viola¬ 
tion of doctrines read into the Constitution by 
the United States Supreme Court. Therefore 
in the United States the role of the written con¬ 
stitution is very insignificant, and the role of the 
due process clause and the Supreme Court is 
very significant”. (p. 645). 

This is not the position in this country; for all that 
is required here is that a person shall not be de¬ 
prived of his liberty or property except in accord¬ 
ance with the procedure established by law. Their 
Lordships of the Supreme Court have held in the 
well known case of — ‘Gopalan v. State of 
Madras’, AIR 1950 SC 27 (F), that the American 
doctrine cannot be imported into Indian law. We 
think it to be the opinion of the Supreme Court 
that it is not for the Court to question the wisdom, 
and policy of the Constitution; and that by 
adopting the phrase ‘established by law’ in pre¬ 
ference to 'due process of law’ the Constitution 
gave the legislature the final right to determine 
a law when acting within the jurisdiction assign¬ 
ed to it. 

(8) The company's contention in the case be¬ 
fore us i.s based on the a.ssumption that it is by 
virtue of the proviso to S. 14 that it has been 
deprived of its right to retain the sum of Rs. 
1,10,000. We do not think that to be correct. The 
company has lost its right to retain that sum by 
virtue of the award of the Regional Conciliation 
Officer; all that the proviso to S. 14 does (in the 
circumstances of this case) is to prevent that 
award being held in abeyance pending the deci¬ 
sion of the appeal. An appeal is a creature of 
the statute and had there been no appeal provid¬ 
ed from the order of the Conciliation Officer to 
the Labour Appellate Tribunal, it could not have 
been urged that the legislature was incompetent 
to attach finality to the order of the Conciliation 
Officer. In our opinion Art. 19 has no applicar 
tion to the facts of this case. 

(9) It is then argued that the proviso contra¬ 
venes the provisions of Art. 14. It is urged that 
where the law allows an appeal there must be 
mutuality of remedy, and that the proviso operates 
so harshly that in substance it is only the work¬ 
man and not the employer who has an effective 
right of appeal. The only authority cited in sup¬ 
port of this argument is a passage in Vol. I of 
'Nichols on Eminent Domain at page 368’ that *‘if 
the right of appeal is granted by statute there 
must be mutuality of remedy”, the statement 
Ing based on a decision of an American State 
Court the report of which is not available. It is. 
it would appear, a further application of the 
ciple embodied in the due process clause. We 
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do not think that the petitioning company’s con¬ 
tention is well founded. Section 14 is not on the 
face of it discriminatory for its provisions apply 
with equal force to all parties to the appeal. 

It is, we think, true that the proviso is likely 
to operate harshly against the party who appeals 
from an award directing him or it to pay a sum 
of money and that it is not easy to conceive of 
circumstances in which the payment will be one 
which will have to be made by a workman to the 
employer; but the fact that the section operates 
or may operate harshly against the employer is 
not, it appears to us, due to the terms of the sec¬ 
tion itself but is due wholly to another factor, 
namely the absence of a provision in the Act of 
a speedy and effective means of recovering from 
the workmen the amount of an award in their 
favour which is subsequently reversed on appeal. 
We are, therefore, unable to accede to the view 
that the proviso to S. 14 contravenes the provi¬ 
sions of Art. 14 of the Constitution. 

(10) For these reasons we are of opinion that 
this petition fails, and must be dismissed with 
costs, which we assess at Rs. 250/-, of which res¬ 
pondent 4 will be entitled to Rs. 125/-. 

A/V.R.B. Petition dismissed. 
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ORDER: This is a revision by seven persons against 
whom an order has been made by the Deputy Com¬ 
missioner of NainiTal, acting of course as a District 
Magistrate, on 15-1-1952 directing the lower court, 
to order the commitment of the applicants to 
the couit of session for a trial under Ss. 147 and 
307/149, I. P. C. The applicants were charged by 
a Magistrate for having com:nitted offences punish¬ 
able under Ss. 147 and 323/149, I. P. C. in respect 
of a beating which they gave to the complainant 
of the case viz., Harinanaan Prashad. It appears 
that Harinandan Prashad received serious injuries. 
Four of these at least were contused wounds on the 
head of some significance. Harinandan Prashad 
also received large contusions on his back. A ‘prinia 
facie’ examination of the injury report indicates 
that Harinandan Prashad received a very sound 
beating. The trial proceeded before the Magis¬ 
trate after the charge had been framed by him 
against the applicants. 3-12-1951 was fixed by rhe 
Magistrate for the production of defence evidence. 
On that date an appUcation was made before the 
Magistrate to stay further proceedings in the case. 
On 5-12-1951 the complainant moved the District 
Magistrate under S. 437, Criminal P. C. and it Is 
as a consequence of this that the order dated 15-1- 
1952, an order which is the subject-matter of thi- 
revision, was made by the Court. • 


Sri Ddlap Singh v. State (Mickerji J .) 


AIR 1954 All 163 (Vol. 41 C. N. 90) 

MTJKERJI J. 

Sri Dulap Singh and others, Applicants v. 
State through Sri Har Nandan Singh, Opposite 
Party. 

Criminal Revn. No. 781 of 1952, D/- 24-9- 
1953, from order of Deputy Commr., Nainital, 
D/- 15-1-1952. 

Criminal P. C. (1898), Ss. 437, 439 and 347 
— Dlegal order under S. 437 — Interference 
in revision — Nature of. 


Where in a trial for ofTenceS under Ss. 
147 and 323/149, Penal Code a date was 
fixed for defence evidence but the District 
Magistrate, on being moved by the com¬ 
plainant. directed the trial court under S. 
437, Cr. P. C. to commit the accused to the 
Sessions Court for trial of offences under 
Ss. 147 and 307/149, I. P. C. 

Held ^ (1) that the District Magistrate 
had no jurisdiction to pass the order under 
S. 437, Cr. P. C. as the accused were not 
discharged and as such the order was illegal. 
AIR 1952 All 231 (FB), Foil. (Para 2) 

(2) That even though the accused 'prima 

facie’ appeared to have committed an 
offence under S. 307, I. P. C. it was not 
proper for the High Court to order commit- 
ment to the court of session in exercise of 
its revisional powers, as it would amount 
to validating the order of the District Magi¬ 
strate which was palpably illegal and 
Without jurisdiction. (Para 2) 

(3) That it was open to the Magistrate 

stage of the trial before signing 
judgment, to make a commitment to the 
court of session under S. 347, Cr. P. C. 


Anno: Cr. P C., S. 
S 347 N. 2, 3. 


(Para 3) 

437 N. 1, 5; S. 439 N. 25; 


L. M. Pant, for Applicants; P. C. Chaturvedi 
and Sri Ram, Dy. Govt. Advocate, for the State. 
CASE REFERRED : 


(A) (*52) AIR 1952 
1952 Cri LJ 440 


All 231: 1952 All LJ 67. 
(FB) (Pr 2) 


(2) It has been contended on behalf of the ao- 
plicants that the District Magistrate had no juris¬ 
diction to make the order of commitment which he 
has made. It was pointed out that there was no 
discharge by the Magistrate under section 307, 
I. P. C. and consequently in view of the decision 
of_the Pull Bench in — ‘Nahar Singh v. State’, AIR 
1952 All 231 (FB) (A) the order of the District 
Magistrate was without jurisaiction. There can 
be no doubt after decision of the Pull Bench re¬ 
ferred to above that the order of the District 
Magistrate dated 15-1-1952 was an illegal order On 
behalf of the opposite party Mr. Chatui-vedi con¬ 
tended that although the order of the District 
Magistrate was legally unsustainable yet it was 
open to me in the exercise of my revisional powers 
to order a commitment of the accused to the Court 
of session in the same manner in which their com¬ 
mitment has been made by the District Magistrate 
because on the facts of the case the applicants, 
‘prima facie’ at any rate, appear to have committed 
an offence punishable under Section 307, Penal 
Code. In my view I should not resort to thus 
course of action v/hich is suggested by counsel for 
the opposite party. In my opinion it is not pro¬ 
per m the exercise of revisional jurisdiction to vali¬ 
date by a round-about method what the law de- 
dares as invalid. If i were to do what Mr 
Chaturvedi wants me to do then I would in fact 
be validating the order of the District Magistrate, 

an order which w'as palpably illegal and without 
jurisdiction. 

(3) The circumstances of the case appear to me 
to be such as to call for the pointed attention of 
the trial Magistrate to the desirability or otherwise 
of framing a charge under Section 307. 1. P. C. 
The learned Magistrate does not appear to have 
considered this aspect of the matter at all when 
he framed the charges against the applicants. It is 
open to a Magistrate at any stage of a trial, before 
signing judgment, to make a commitment to the 
coi^t of session - this power is given to the Magis¬ 
trates by Section 347, Criminal P. C. I am there¬ 
fore of the opinion that it would be better if the 
learned Magistrate should consider this matter 
afresh in the light of the observation which I have 
made as to whether or not there should be a charge 
under Section 307, I. p. C. and a commitment to 
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Sui Prikash Singh v. Madhusudan ( Agarwala J,) 


A. I. R. 


the court of session of the applicants on that 
charge. 

(4) In the result I set aside the order of the 
Deputy Commissioner, Naini Tal, dated 15-1-1952 
as also the conseciuential order of commitment 
made by the Magistrate on 4-6-1952. This order of 
commitment by the Megistrate had been made by 
him after an order of slay had been passed by this 
Court v/hile admitting this petition in revision on 
29-5-1952. The record of the case will be sent 
down to the court of the Magistrate for disposal of 
the case in accordance with what has been stated 
by me and in accordance with lawa 


B/ D.R.R. 


Order accordingly 


AIR 1954 ALLAHABAD 164 (Vol. 41, C. N. 91) 

(LUCKNOW BENCH) 

AGARWALA AND RANDHIR SINGH JJ. 

Sri Prakash Singh and others, Plaintifl's- 
Appellants v. Madhusudan and others, Defen- 
dants-Respondents. 

First Civil Appeal No. 97 of 1946, D/- 12-8- 
1953, against decree of Civil Judge, Sitapur, 
D/- 27-7-1^6. 

(a) U. P. Court of Wards Act (4 of 1912), S. 
45 — Scope. 


Section 45 applies to property which has 
legally vested in the Court of V/ards by 
reason of the declaration under S. 10 of 
the Act and the superintendence of which 
has been continued by them even after 
the death of the ward. It is immaterial 
that an item of property was either in the 
possession of the ward or of his transferee 
Or heirs. In the eye of law, unless such 
property wa.s released from superinten¬ 
dence. it would remain under the superin¬ 
tendence of the Court of Wards even after 
the death of the ward. (Para 10) 

(b) U. P. Court of Wards Act (4 of 1912), 
S. 49(2) — Applicability. 


Section 49 clearly deals with the pro¬ 
perty, the superintendence of which has 
been retained by the Court of Wards under 
the provisions of S. 45. If the superin¬ 
tendence over a property would be deemed 
to have been retained by the Court of 
Wards under the provisions of S. 45 the 
provisions of Cl. (2) of S. 49 would apply 
to that property also. (Para 10) 

H. D. Srivastava, for Appellants; R. N. 
Shuida and J. S. Trivedi (for No. 1), B. K. 
Dhaon (for Nos. 2 to 6) and Suraj Sahai (for 
No. 17), for R-espondents. 


AGARWALA J.: 

This is a plaintiffs’ appeal arising out of a suit 
for possession over a bungalow situated in Sita¬ 
pur and for some other reliefs. The facts are 
a little complicated but briefly stated are 
as follows: 


(2) The plaintiffs are the grandsons of Raja 
Sripal Singh, a Taluqdar of Tikra Basaidih. In 
the year 19U Raja Sripal Singh purchased a 
bungalow called Churamau Bungalow in Sitapur. 
The sale deed was however executed in the name 
of Rajendra Singh, son of Raja Sripal Singh and 
father of the plaintiffs-appellants. Raja Sripal 
Singh was declared a ward of the Court sometime 
in 1925. Raja Sripal died in October 1930. On 
1-10-1930 Rajendra Singh, his son. applied under 
S 10. XT. P. Court of Wards Act that his property 
be taken under the superintendence of the Court 


of Wards. On 31-10-1931 the Court of Wards 
made a declaration to that effect, and actuaUy 
took over the property under their superinten¬ 
dence, but left the bungalow in dispute in pos¬ 
session of Rajendra Singh as he used to reside 
therein. 


On 14-2-1938 Kunwar Rajendra Singh sold the 
bungalow in dispute to Pt. Madhusudan, defen¬ 
dant-respondent No. 1 for a sum of Hs, 10500/-. 
Kunwar Rajendra Singh died on 7-11-1939, and 
after his death his propeity was retained by the 
Court of Wards under their superintendence under 
S. 45 of the Act. In 1940 a grandson of Rajendra 
Singh, namely Ajai Prakash Singh, son of Kunwar 
Sri Prakash Singh, plaintiff-appellant No. 1, filed ' 
a suit under the guardianship of his mother for 
possession over the bungalow in dispute on the 
ground that the sale-deed was void having been 
executed by Kunwar Rajendi-a Singh while he 
was a ward of the Court and thus incompetent 
to trari.u'er any prci:>erty. The Deputy Commis¬ 
sioner of Sitapur, the Manager of the Court of 
V/ards, applied for being impleaded as a party 
to the suit. The application was granted and he 
was impleaded as a co-plaintiff in the suit. There¬ 
after on 5-4-1941 a notification was issued under 
S. 10, Court of Wards Act in respect of the pro¬ 
perty of Ajai Prakash Singh and his brothers, 

defendant-respondents Nos. 4 to 6. 


The result of this notification was that Ajai 
Prakash Singh and his brothers lost their right 
of suit which now vested in the Court of Wards. 
The present plaintiff-appellants who had been im¬ 
pleaded as defendants in that suit and who had 
not put in any appearance before then came for¬ 
ward and applied that they may be allowed to 
continue the suit as plaintiffs. This was, how¬ 
ever, not allowed and the suit was ultimately with¬ 
drawn. Then they brought the suit which has 
given rise to this appeal on 8-1-1946 for the reliefs 
already stated. 


(3) The case set up by the plaintiffs in the 
plaint was two-fold. According to them, in the 
first place, the property was the joint Hindu fami¬ 
ly property of .Rajendra Singh and his sons and 
grand.sons. They alleged that Raja Sripal Singh, 
their grandfather, had purchased this property in 
the name of Rajendra Singh and after Raja 
Sripal Singh's death the proi^erty became ances¬ 
tral in the hands of Rajendra Singh and was co¬ 
parcenary property and as such Rajendra Singh 
could not transfer it except for legal necessity. 
They alleged that there was no legal necessity 
for the sale made by Rajendar Singh in favour 
of Pandit Madhusudan, defendant-respondent 
No. 1. 


In the second place, they urged that even if the 
property v/as separate property of Rajendra 
Singh, it was under the management of the Court 
of Wards and Rajendra Singh being a ward was 
not capable of transferring the property, and that 
the transfer was, therefore, void. They alleged 
that afterwards the Manager of the Court of 
Wards who was arrayed as defendant No. 2 in the 
case and is now respondent No. 2 in the appeal, 
was attempting to rectify the transaction by exe¬ 
cuting a fresh sale-deed on behalf of the Court 
of Wards in favour of defendant-respondent No. 
1. They prayed for an injunction to be issued 
against him forbidding him from taking this step. 
To the suit certain other defendants were also 
impleaded. These were defendants 7 to 20 and 
were transferees of the property in dispute' from 
defendant-respondent No. 1. It also appears that 
after the purchase of 1938, defendant-respondent 
No. 1 had acquired free-hold rights in the site 
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of the bungalow which was at the time of the 
sale a lease-hold property. The plaintiffs offered 
to pay the amount incurred by the defendant- 
respondent No. 1 in acquiring tlie free-hold rights 
in the site of the bungalow. 

(4) The defence of defendant No. 2, the Mana¬ 
ger of the Court of Wards, was also two-fold. In 
the first place, it was urged that the property 
in dispute was the private property of Rajendra 
Singh, that the sale-deed which was in his name 
was for his own benefit and that the Court of 
Wards never took over the management of this 
property, with the result that Rajendra Singh was 
fully entitled to make a transfer of it as he likes. 
In the second place it was pleaded that, if the pro¬ 
perty was taken over by the Court of "Wards and 
was under their management, then the property 
having continued to be in their management 
after the death of Rajendra Singh, the plaintiffs 
who were the heirs of Rajendra Singh, were 
not entitled to bring any suit in respect of any 
property the management of which was continu¬ 
ed by the Court of Wards after the death of the 
original ward. Certain other pleas were also rais¬ 
ed with which we are not concerned at this 
stage. The defence of defendant No. 1 was 
similar. 

In one of the paragraphs of the plaint the 
plaintiffs admitted that the properly was part of 
the Tilcra estate which was under the superin¬ 
tendence of the Court of Wards under S. 45, 
Court of Wards Act. At the trial also their coun¬ 
sel made a similar statement. He said that the 
plaintiffs are not the wards of the Court of Wards 
but their property is under the superintendence 
of the Court of Wards under S. 45(1) since the 
death of Rajendra Singh. It appears, however, 
that in arguments before the court below the 
position taken up by the plaintiffs was that the 
property not having been taken actual possession 
of by the Court of Wards could not be deemed to 
be property in respect of which there was a bar 
of suit by the heirs of the original w'ard under S. 
49 (2), Court of Wards Act. It further appears 
that no reference was made in the arguments be¬ 
fore the court below about the position taken up 
by the plaintiffs in the plaint that the property 
was ancestral property and therefore joint Hindu 
family property of the plaintiffs and Rajendra 
Singh. 

The court below framed three preliminary is¬ 
sues. 

(1) Has the suit been wrongly valued and is 

the court-fee paid insufficient? 

(2) Can the plaintiffs not maintain this suit 

on account of this property being under the 

superintendence of the Court of Wards? and 

(3) Can an injunction be issued against the 

defendant 2, as prayed? 

(5) It would thus appear that the court below 
did not frame any issue as to whether the pro¬ 
perty was the joint Hindu family property of the 
plaintiffs and Rajendra Singh deceased. 

(6) The lower court came to the conclusion 
that the court fee was duly paid but that the 
plaintiffs were not entitled to maintain the suit 
because the property being under the superin¬ 
tendence of the Court of Wards, S. 49(2) of the 
Act was a bar to the suit. Further it held that 
no Injunction could be issued against the Deputy 
Commissioner of Sitapur, the Manager of the 
Court of Wards, because such an injunction would 
be contrary to the provisions of S. 54, Specific 
Relief Act. In the result it dismissed the suit. 
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(7) In this appeal by the plaintiffs the points 
raised before the court below have been reagitated 
before us & it has further been urged by them that 
the property was the joint Hmdu family property 
of the plaintiffs and of Rajendra Singh, with the 
result that when Rajendra Singh was declared a 
ward of the Court and his property was taken 
under the superintendence of the Court of Wards, 
the interest of the plaintiffs remained outside 
the jurisdiction of the Court of Wards and con¬ 
sequently vdien Rajendra Singh died and his 
property continued to remain under the superin¬ 
tendence of the Court of W'ards under S. 45, Court 
of Wards Act, section 49(2) of the Act could only 
apply to the interest of P^-ajendra Singh and not 
to the interests of the plaintiffs which they had 
in the property by reason of their being co-pax- 
ceners with Rajendra Singh. 

(8) So far as the plea involved in issue No. 2 
framed by the court below is concerned, we are of 
opinion that the judgment of the Court below is 
perfectly correct. The plaintiffs’ case before the 
Court below was that the property in dispute re¬ 
mained in the possession of Rajendra Singh in 
spite of Rajendra Singh having been declared a 
ward under S. 10, Court of Wards Act and in that 
view of the matter the property did not pass to 
the Court of Wards under S. 45 of the Act and 
S. 49 (2) could not apply to such property. 

(9) Now when Rajendra Singh made an appli¬ 
cation under section 10 of the Act praying that 
his property may be placed under the superinten¬ 
dence of the Court of Wards he did not make 
any exception in the case of the bungalow in dis¬ 
pute and did not exclude it from his application. 
A declaration was made by the Court of Wards 
as prayed for by Rajendra Singh. The declara¬ 
tion had the effect to put all the property of 
Rajendra Singh under the superintendence of the 
Court of Wards. The mere fact that the bungalow 
in dispute was not actually taken possession of 
by the Court of Wards and the Court of Wards 
allowed the bungalow to remain in the occupa¬ 
tion of Rajendra Singh did not mean that the 
bungalow had not passed in the eye of law under 
the superintendence of the Court of Wards. That 
being so. on the death of Rajendra Singh the 
entire property, v/hich was in the eye of law 
under the superintendence of the Coui't of Wards 
continued to be under their superintendence be¬ 
cause the Court of Wards did not release the 
property but retained it under their superinten¬ 
dence for the reason that the debts and liabili¬ 
ties had not been discharged. 

Section 45 reads: 

“When a ward dies, or when a ward disquali¬ 
fied under clause (a) or clause (c) of sub-s. (1) 
of section 8, ceases to be disqualified before the 
liquidation is completed of the debts and liabili¬ 
ties with which the property is charged, the 
Court of wards may either release property or 
may retain it under its superintendence until such 
debts and liabilities have been discharged.. 
(2) If the Court of Wards retains the superin¬ 
tendence, the person who has succeeded to the 
property or the person who hS3 ceased to be 
disqualified shall not be competent to transfer 
or create any charge on, or interest in, any 
part of such property while it remains under 
the superintendence of the Court of Wards, nor 
shall any debts or liabilities previously incurred 
by any person who was so succeeded be charge¬ 
able on such property until the debts and lia¬ 
bilities due by the Court of Wards have been 
discharged.” 

(10) The section applies to property which has 
legally vested in the Court of Wards by reason 
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of the declaration under section 10 of the Act and 
the superintendence of which has been continued 
by them even after the death of the ward. It is 
immaterial that an item of property was either 
in the possession of the ward or of his transferees 
or heirs. In the eye of law, unless such property 
was released from superintendence, it would re¬ 
main under the superintendence of the Court of 
Wards even after the death of the ward. The 
mere fact of the Court of Wards not having come 
into possession of the property in dispute is in our 
opinion immaterial. The test to determine whe¬ 
ther a property has or has not passed under the 
superintendence of the Court of Wards is whether 
a declaration under section 10 has or has not been 
made in respect of it. If a declaration has been 
made or if the declaration covers the property 
in dispute, the Court of Wards is entitled to re¬ 
cover possession of it according to law. 

Such being the case, it cannot be said that be¬ 
cause the Court of Wards did not take possession 
of an item of property, the property did not legal¬ 
ly vest in it. In our opinion section 45 covers 
the case of property which, though not in the 
actual possession of the Court of Wards is liable 
to be taken possession of by them by virtue of 
the declaration under section 10 provided the 
superintendence is retained even after the ward’s 
death under section 45. Section 49 bars a suit 
relating to the properly, the superintendence of 
which has been retained by the Court of Wards 
after the death of the ward. This section reads: 

“when the Court of Wards retains superinten¬ 
dence of any property under the provisions of 
section 45, section 46 or section 48. it may exer¬ 
cise all or any of the powers conferred by this 
Act in respect of such property and may do all 
such things requisite for the proper care and 
management of the property as the proprietor 
thereof if not disqualified might do for its care 
and management, and may pay such allow'ances 
to relatives and dependents of a deceased ward 
as may seem to it reasonable; all acts done by 
the Court of Wards in exercise of the powers 
conferred by this sub-section shall be binding 
on the person who succeeds to such property. 

(2) All suits relating to the said property shall 
be brought or defended in the name of the Col¬ 
lector in charge of such property or of such 
other person as the Court of Wards may ap¬ 
point in this behalf.” 


according to the plaintiffs, was the joint Hindu 
family property of Rajendra Singh and of the 
plaintiffs. 

The plaint makes it perfectly clear that the 

plaintiffs claimed reliefs not only on the ground that 

Rajendra Singh being a ward of the Court was 
incompetent to execute the sale-deed in question 
but also because the property was the ancestral 
co-parcenary property belonging to Rajendra Singh 
and the plaintiffs, and as such Rajendra Singh 
could only sell the property if there was legal 
necessity for the same. Tlie plaintiffs further 
alleged that there was no such legal necessity and 
the sale was not binding on them. No issue was 
framed on this aspect of the case. It was strong¬ 
ly urged by the learned standing Counsel who ap¬ 
peared for the Court of Wards that this plea 
was not raised before the Court below and having 
been raised now for the first time should not be 
allowed to be raised. It is true that this point 
was not argued before the court below, but it can¬ 
not be sa:d that the plea was not raised by the 
plaintiffs in the pleadings. 

It is also true that the plaintiffs’ counsel stat> 
ed before the court below that the property of 
the plaintiffs was under the superintendence of 
the Court of Wards by virtue of section 45 of the 
Court of Wards Act, but the learned counsel never 
said that the property in dispute was also under 
the superintendence of the Court of Wards. In¬ 
deed their whole argument was that the whole 
property was not under the superintendence of 
the Court of Wards because it was not taken pos¬ 
session of by them. No doubt, again, no issue 
was framed in the court below upon the point 
now raised before us. but it does not appear that 
the point was given up. 

(12) Having considered all the circumstances 
of the case, we think that in the interest of jus¬ 
tice an issue should have been framed upon this 
part of the plaintiffs’ ca^. 

(13) Consequently we allow this appeal, set 
aside the decree of the court below and remand 
the c^e to that court with directions to re-admit 
it to its original number and decide the case ac¬ 
cording to law after framing proper issues that 
arise upon the pleadings of the parties. 

(14) Costs here and hitherto shall abide the re¬ 
sult. 

B/D.H.Z. Appeal allowed. 


The section clearly deals with the property, the 
superintendence of which has been retained by 
the Court of Wards under the provisions of seqfion 
45. If the superintendence over a property would 
be deemed to have been retained by the Court 
of Wards under the provisionos of section 45 the 
provisions of clause (2) of section 49 would apply 
to that property also. If the property in dispute 
was the property of Rajendra Singh the claim of 
the plaintiffs was clearly barred under section 
49 (2). 

(11) The decision of the court below on the 
second point raised before it, namely that no suit 
would lie for an injunction against the Court of 
Wards forbidding it to execute a sale-deed in res¬ 
pect of the property under its superintendence, is 
not material because it is admitted before us that 
as the suit w^as dismissed by the court below and 
the temporary injunction issued by the court be¬ 
low was discharged and no temporary injunction 
was issued by this Court, the sale-deed was in 
fact executed by the Court of Wards in favour 
of defendant No. 1. This brings us to third point 
rai^d before us, namely whether the suit was 
maintainable in view of the fact that the property, 
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(LUCKNOW BENCH) 

KTDWAI J. 

Mt. Rajiya and another, Appellants v. Mt. 
Sukhrani and others, Respondents. 

Second Appeal No. 507 of 1948, D/- 23-2-1953, 
against decree of Dist. J., Rae Bareli, D/- 3-8- 
1948. 

Coui't-fees Act (1870), S. 7(iv-A) (U. P.) — 
Applicability — (Succession Act (1925), S. 
381). 

Succession certificate granted to A — 
Suit by B claiming amount of money left 
by deceased — S. 7(iv-A) does not apply — 
Order granting succession certificate is not 
decree — It is not instrument securing 
money or other property having market 
value — B’s suit does not involve cancella¬ 
tion of Succession Certificate. (Para 1) 

Anno; Succ. Act, S. 381 N. 1; Court-fees Act, 
S. 7(iv)(c) N. 26. 

N. Banerji, for Appellants; Standing Counsel, 
for the State. 




1954 


Bisuntha V. State of Uttar Pradesh (CJiaturvedi 



Allahabad 167 


CASE REFERRED : 

((A) (71) 16 WR 259 (Cal) (Pr 1) 

JUDGMENT : Tbis is an office report to the 
effect that there is a deficiency in court-fee 
amounting to Rs. 250/- not only in this Court 
but in each of the courts below. Office, there¬ 
fore, asks for a direction to the appellant to 
pay a sum of Rs. 750/-. This report is con¬ 
tested by Mr. Banerji and is supported by the 
learned Standing Counsel. 

The facts are that a succession certificate 
has been granted to the defendant by the Civil 
ljudge, Partapgarh. Subsequently the plaintiff 
appellant instituted a suit claiming the amount 
of money left by the deceased as his heir. 
Office has reported that this involves a can¬ 
cellation of the succession certificate. 

It has relied upon a case of — ‘Mokhoda 
Dossee v. Nobin Chunder Mitter’, 16 WR 259 
<Cal) (A) That case can have no reference 
to S. 7, cl. (iv-A), which was inserted into the 
Court-fees Act by the United Provinces legis¬ 
lature in 1938. This clause involves payment 
of court-fee for cancellation of or adjudging 
void instruments and decrees. An order grant¬ 
ing a succession certificate is not a decree nor 
can it be said to be an instrument securing 
money or other property having a market value. 
It is only a summary decision of a right of a 
person to obtain payment of debts due to the 
deceased. It does not create any title in the 
person in whose favour it is granted^ but only 
indemnifies the debtor if he pays the money to 
the person to whom the succession certificate 
is granted. Even if the plaintiff’s suit is de¬ 
creed, it cannot mean the cancellation of the 
succession certificate because the debtor will 
still be liable to pay the money due to the per¬ 
son to whom the succession certificate has been 
granted, that is to say the Succession certifi¬ 
cate will still continue operative and will in¬ 
demnify the debtor who has paid or who pays 
the money to which it relates. I. therefore, 
reject the office report. The court-fee paid is 
sufficient and no further fee is required. 

B/R.G.D. Order accordingly. 
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MALIK C. J. AND CHATURVEDI J. 

Bisuntha and others, Applicants v. The State 
of Uttar Prade.sh and another, Respondents. 

Criminal Misc. No. 1202 of 1951, D/- 9-9-1953. 

(a) U. P. Panchayat Raj Act (26 of 1947), 
S. 85 — Court cannot quash partially order or 
Jurisdiction. 

Where there has been a miscarriage of 
justice or if there is an apprehension of it, 
the officers mentioned in S. 85 in their res¬ 
pective spheres, have the jurisdiction to 
quash the decree or order, or cancel the 
jurisdiction of the Panchayati Adalat, as 
the case may be. The cancellation of the 
jurisdiction refers to a stage where the 
case has not been decided and miscarriage 
of justice is apprehended; and the quash¬ 
ing of the decree or order refers to a stage 
where the case has been decided and the 
officer is of the opinion that the miscarriage 
of justice has occurred. (Para 6) 

As far as the power of cancelling the 
Jurisdiction is concerned there can be no 
cancellation of the jurisdiction with respect 


to some of the accused or with respect to 
some of the offences committed by the 
same accused. In case, miscarriage of jus¬ 
tice is apprehended the Sub-Divisional 
Magistrate is authorised to cancel the 
jurisdiction of the Panchayati Adalat with 
regard to the case; which means with re¬ 
gard to the whole case and not to a portion 
of it. (Para 14) 

The same interpretation should be given 
to the word “quash” also. When an order 
or a decree is only modified or altered it is 
not said to have been quashed. The word 
“quashing” has been applied generally to 

the setting aside of the entire proceedings. 

(Para 14) 

Thus, the Magistrate has jurisdiction 
either to leave the order intact or to quash 
the whole of it. Partial quashing of the 
order or the jurisdiction is not the inten¬ 
tion of the Legislature. AIR 1952 All 668; 
AIR 1953 All 564 and Cri. Misc. Case No. 
539 of 1951 (All.), Rel. on. (Para 15) 

(b) U. P. Panchayat Raj Act (26 of 1947), 
S. 89 — S. 89 is redundant. 

The provisions of sub-section (5) of S. 

85 are so very clear and emphatic that 
they make it impossible to hold that any 
further powers cf revision have been con¬ 
ferred on the same officers by section 89. 
Thus, S. 89 seems to be wholly redundant 
and enacted under some misapprehension. 

(Para 8) 

Gopal Behari. for Applicants; D. P. Uniyal, 
Dy. Gevt. Advocate, for Opposite Party. 

CASES REFERRED : 

(A) (’52) AIR 1952 All 668: 1952 All LJ 18: 

1952 Cri LJ 1185 (Prs 4, 11) 

(B) (’51) Cri Misc Case No 539 of 1951, D/- 
27-7-1951 (All) (Pr 12) 

(C) (’53) AIR 1953 All 564: 1953 Cri LJ 1295 
(Pr 13) 

CHATURVEDIJ : 

This is an application under Article 226 of the 
Constitution praying that the judgment of the 
Panchayati Adalat Satnyao, police station Baberu, 
district Banda dated 5-1-1951 be quashed. 

(2) The complaint was filed by one Sarju be¬ 
fore the Panchayati Adalat against seventeen per¬ 
sons. His allegation was that the six applicants 
before us had given him a beating, and they 
along with four others had restrained him from 
proceeding towards his house. The allegations 
made in the complaint show that the six appli¬ 
cants were accused of having committed offences 
under S. 323 & also S. 341, I. P. C., but the other 
four were accused only of the offence under S. 
341, I. P. C., that is, wrongful restraint. As stat¬ 
ed above the complainant had mentioned seven 
more persons as accused before the Panchayati 
Adalat, but the Panchayati Adalat acquitted these 
seven and it v/ill not be necessary to mention them 
any more in this judgment. 

(3) A revision against the order of the Pancha¬ 
yati Adalat convicting the other ten was filed 
before the Sub-Divisional Magistrate under S. 85, 
U. P. Panchayat Raj Act. The Sub-Divisional 
Magistrate appears to have been under a slight 
misapprehension as to the offence under which 
the ten applicants before him had been convicts 
ed & also as to the fines imposed upon them under 
the two sections. What the Panchayati Adalat 
did was that it sentenced the six applicants be¬ 
fore us to a fine of Rs. 40/- each under S. 323, 
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1* to a fine of Rs. 25/- each under S. 

•i i‘ other four accused were con¬ 

victed only under a 341, I. p. c. and sentenced 
to a fine of Rs. 25/- each under the said sec- 
tion. The Sub-Divisional Magistrate in his order 
dated 19-3-1951 says that it appeared from the 
statement of the prosecution witnesses that the 
six applicants assaulted the complainant. He ap¬ 
pears to have totally ignored their conviction un¬ 
der S. 341, L P. C. As there was no case of as¬ 
sault against the other four he acquitted them 
saying that no charge was established against 
them. As regards the six appellants the Magis¬ 
trate thought that the fines imposed upon them 
were excessive and, therefore, reduced them to 
Rs. 40/- each. Here again the Magistrate omitt¬ 
ed to notice the fact that the fine against the 
applicants under S. 323, I. P. C. was only a fine 
of Rs. 40/- each, and the rest of the fine of Rs. 
25/- each was with respect to their conviction 
under S. 341, I. p. c. The Magistrate wrongly 
thought that the applicants had been sentenced 
to Rs. 65/- each under S. 323, 1. P. C. and he was 
reducing the sentence from Rs. 65/- to Rs 40/- 
under S. 323, I. P. C. 

(4) The result of the decision of the Magistrate 
was that the sentences passed against all the ten 
accused under S. 341, I. P. c. were set aside. Only 
the fines imposed upon the applicants under S. 
323, I. P. C. were maintained. The six applicants 
then came to this court and filed a writ petition 
which came up for hearing before a learned Single- 
Judge. The learned counsel for the applicant 
cited before him the case — ‘Raghunandan Singh 
V. State’, AIR 1952 All 668 (A). After hearing 
the parties the learned Single Judge was not in¬ 
clined to agree with the decision mentioned above 
and has referred the case for decision to a Bench 
of two Judges. The mistakes committed by the 
Sub-Divisional Magistrate have led to similar mis¬ 
takes in the refenMng order of the learned Single 
Judge; but the mistakes are not of any real 
consequence and the correct facts have already 
been mentioned by us above. 

(5) There is only one point that arises for con¬ 
sideration in this case, and that point is whether 
under section 85, U. P. Panchayat Raj Act a Sub- 
Divisional Magistrate can legally quash a part of 
the order maintaining the rest or he is bound 
to leave the whole of it intact or to quash the 
whole of it, if he finds that any miscarriage of 
justice has occurred in the proceedings before 
the Panchayati Adalat. The relevant portion of 
S. 85, U. P. Panchayat Raj Act is as follows: 

85(1) “If there has been a miscarriage of tjus- 
tice or if there is an apprehension of miscar¬ 
riage of justice in any case, suit or proceeding 
the Sub-Divisional Magistrate in respect of any 
case and the Munsif in respect of any suit and 
the Sub-Divisional Officer in respect of any 
proceeding under the United Provinces Land 
Revenue Act, 1901 may on the application of 
any party or on his own motion, at any 
time in a pending case, suit or proceeding, as 
the case' may be and within sixty days from 
the date of a decree or order, call for the re¬ 
cord of the case, suit or proceeding, as the case 
may be from the Panchayati Adalat and may 
for reasons to be recorded in writing 

(a) cancel the jurisdiction of the Panchayati 
Adalat with regard to any suit, case or proceed¬ 
ing, or 

(b) quash any decree or order passed by the 

Panchayati Adalat at any stage. 

(5) Except as aforesaid, a decree or order 
passed by a Panchayati Adalat in anv suit, case 
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or proceeding under this Act shall be final and 
shall not be open to appeal or revision in anv 
Court.” ^ 

(6) It would appear from the above provisiems 
that if there has been a miscarriage of justice 
or if there is an apprehension of it, the officen 
mentioned in this section, in their respective 
spheres, have the jurisdiction to quash the deczee 
or order, or cancel the jurisdiction of the Pan- 
chayati Adalat, as the case may be. The cait- 
cellation of the jurisdiction refers to a stage where 
the case has not been decided and miscarriage 
of justice is apprehended; and the quashing of 
the decree or order refers to a stage where the 
case has been decided and the officer is of the 
opinion that the miscarriage of justice has occurr¬ 
ed. Sub-section (5) then provides that except as 
aforesaid a decree or order of the Panchayati 
Adalat shall be final and shall not be oi)cn to 
appeal or revision. If this sub-section had stood 
by itself there would have been no difficulty in 
interpreting it, but under S. 89 of the same Act 
we find that a general power of revision has again 
been confen*ed on the same Officers. 

(7) Section 89 runs as follows: 

“A revision from any order or decree passed by 
a Panchayati Adalat shall in a case lie to the 
Sub-Divisional Magistrate, in a suit to the Mun¬ 
sif and in a proceeding under the U. P. Re* 
venue Act, 1901, to the Sub-Divisional Offioer 
having jurisdiction in the matter.” 

This section comes just three sections after seo* 
tion 85, arfd it is difficult to understand the utility 
of the section if the idea was not to give a general 
power of revision to the officers mentioned there¬ 
in, apart from the powers given to them under 
S. 85 in cases of miscarriage of justice. In case- 
sub-s. (5j of S. 85 did not exist, a cleai* inter¬ 
pretation of the two sections would h^ve beea 
that in the case of miscarriage of justice the offioer 
could cancel or quash the decree or order under 
S. 85. and a general power of revision was con¬ 
ferred by S. 89. But this interpretation has been 
rendered impossible by sub-s. (5) of S. 85. which, 
specifically says that the order of the Panchayati 
Adalat shall be final and shall not be open to ap¬ 
peal or revision “except as aforesaid”, tliat is, ex¬ 
cept as already provided. 

(8) It has been argued that S. 89 only provides 
for the forum for a revision, and the powers and 
conditions are all laid down in S. 85. But it is 
impossible to accept this contention because S. 

85 itself gives the forum, and there was no point 
in giving the forum again in S. 89. We have 
further to take into consideration the fact that S- 
89 does not confer any power on the court of re¬ 
vision, nor does it lay down any conditions imdeT 
v/hich revisions under that section would be main¬ 
tainable. In other statutes providing foa* revi¬ 
sions, the appropriate sections mention also the 
powers of the revising courts, and the conditions 
under which a revision would be entertainahle. 
See for example S. 115 C. P. C. and S. 439, Cr. P. C. 
The absence, therefore, of both these matteis 
from S. 89 lends support to the view that S. 89 is 
wholly redundant and enacted imder some mis¬ 
apprehension. We are conscious of the fact that 
a statute should not g:enerally be interpreted so 
as to make any provision of it nugatory, hut in 
this case, the provisions of sub-s. (5) are so voTi 
clear and emphatic that they make it impossible-B 
to hold that any further powers of revision have* 
been conferred on the same officers by S. 89. 

(9) There is another section, namely, S. 71 in 
the same Act which also provides for a reviaon 
in revenue cases referred to under S. 70, to tte 
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Sub-Divisional Officer. This section simply says 
that the Sub-Divisional Officer shall have powers 
of revision either upon reference made to Imn or 
upon his own motion. It was the contention of 
the learned counsel for the applicants that the 
matters referred to under S. 70 were all matters 
concerning tne entry of names in the village re¬ 
gisters excepting a matter concerning the deter¬ 
mination of the boundai 7 disputes. He said that 
in all these cases, where they are contested, the 
Ttosildar is authoiised to record the evidence 
and to send his report to the Assistant Collec¬ 
tor. He is not authorised to pass any order, and 
the same powers have by S. 70 been given to the 
Panchayati Adalat. If this is so, it is difficult 
to understand what orders in the exercise of the 
power of revision the Sub-Divisional Omcer can 
pass in proceedings referred to under S. 70, which 
had been transferred to the Panchayati Adalat. 
Instead of the Tahsildai* the Panchayati Adalat 
would send a report to the Sub-Divisional Officer 
who is the Assistant Collector in charge of the 
Sub-Division, and the Sub-Divisional Officer has 
the power to either accept the report or to reject 
it. This power of acceptance or rejection is not 
a power of revision at all but the power of the 
original court. 

(10) This section also does not lay down the 
conditions under which a revision would lie nor 
mentions the powers of the revising authority 
but it simply says that tlie Sub-Divisional Officer 
shall have powers of revision. The Sub-Divis'onal 
Officer has the powers of cancelling the jurisdic¬ 
tion or quashing the order under S. 85, and this 
section also may be as superfluous as S. 89; but 
we need not finally adjudicate upon this point be¬ 
cause we are loath to curtail the powers conferr¬ 
ed upon a Sub-Divisional Officer to interfere 
with the orders of the Panchayati Adalat. it is 
possible to say that the expression “except as 
aforesaid" in sub-section <5; of section 85 includes 
within its ambit the provisions of S. 71 also. In 
the present case the question whether the provi¬ 
sions of S. 71 are superfluous or not does not orisefor 
decision and we refrain from deciding ihat ques¬ 
tion in this case. 

(11) Only three cases on the interpretations of 
Ss. 85 and 89 have been brought to our notice. The 
first case is a Single Judge case — ‘AIR 1952 All 
668 (A)’. In this case the Panchayati Adalat con¬ 
victed the applicants and two other persons and 
passed a cumulative sentence of fine of Rs. 20/- 
each for commission of both the offences under 
S. 24, Cattle Tre.spass Act and S. 323, I. P- C. A 
revision was filed against this order and the learn¬ 
ed Magistrate acquitted two persons and reduced 
the fine of the three applicants. It was held by 
the learned Single Judge that the Magistrate had 
to quash the entire order passed by the Pancha¬ 
yati Adalat if he came to the conclusion that a 
miscarriage of justice had taken place. The order 
was either to be confirmed in tact or it was to be 
quashed. It was further held that the finding 
acquitting two of the accused amounted to say¬ 
ing that there had been a miscarriage of justice 
in this case, and the proceedings against all the 
accused should, therefore, have been quashed. 

C12) The other case is an unreported Bench 
decision — 'Ramnaresh Tewari v. Mahadeo’, CrL 
Misc. Case No. 539 of 1951, D/- 27-7-1951 (All) (B). 
In this case the Panchayati Adalat had convict¬ 
ed the applicant under S. 506, L P. C. and sen¬ 
tenced two of them to a fine of Rs. 100/- each 
and others to a fine of Rs. 50/- each. The Sub- 
Hivisional Magistrate in exercise of his powers 
under S. 85 altered the conviction from one under S. 


506 to one und6r S. 504, I. P. C. and reduced the 
sentence to Rs. 10/- in each case. It was held 
by the Bench that the learned Magistrate had no 
power to modify the order. The learned Magis¬ 
trate could quash the order of the Panchayati 
Adalat; but he had no power to substitute a iresh 
order in place of the order passed by the Pancha¬ 
yati Adalat. The view of the learned Judges was 
that no final orders could be passed by the Sub- 
Divisional Magistrate to which it was the exclu¬ 
sive jurisdiction of the Panchayati Adalat to pass. 
The Alagistrate could only confirm or quash the 
order, or cancel the jurisdiction. 

(13) The last case on the point is another singie 
Judge case— ‘Shah Ahmed v. State’, AIR 1953 All 
56-1 (C). in this case it was held that it was not 
open 10 the Sub-Divisional Magistrate to main¬ 
tain the convictions of the applicants for one 
offence, and to set aside the jurisdiction of the 
Panchayati Adalat with respect to the proceed¬ 
ings concerning the other offence. In this case 
tile applicants w'ere convicted by the Panchayati 
Adalat for commission of offences under Ss. 44> 
and 352, I. P. C., but the Sub-Divisional Magis¬ 
trate set aside the conviction under S. 352, I. ?. C. 
and maintained the conviction under S. 447, 
I. P. C. The learned Judge was of the view that 
the word “case" means a criminal proceeding 
and v/here there is only one proceeding with res¬ 
pect to more than one offence the entire proceed¬ 
ing is a “case”. It was, therefore not open to 
the Sub-Divisional Magistrate to set aside the 
conviction w’ith respect to one offence and main¬ 
tain it with respect to the other. 

(14) We have already held that the powders of 
revision are confined within the ambit of the pro¬ 
visions of S. 85, U. P. Panchayat Raj Act. In the 
case of apprehended miscarriage of justice the 
jurisdiction is cancelled, and in the case of mis¬ 
carriage of justice which has already occurred the 
decree or order is quashed. The question that 
arises for consideration is whether the quashing 
can be of a part of a decree or order apart from 
quashing it as a whole. Further, if quashing of 
a part is possible whether the order can be quash¬ 
ed with respect to some accused and maintained 
with respect to the others and even in the case 
of the same accused whether it can be quashed 
wdth respect to one offence and maintained with 
respect to the other. As far as the power of can¬ 
celling the jurisdiction is concerned v/e do not 
think that the legislature meant the cancellation 
of the jurisdiction with lespect to some of the 
accused or with rc.spect to some of the 
offences committed by the same accused. In case, 
miscaiTiage of justice is apprehended the Sui>- 
Divisional Magistrate is authorised to cancel the 
jurisdiction of the Panchayati Adalat with re¬ 
gard to the case; which obviously means with re-[ 
gard to the whole case and not to a portion of it. 
C/ancelUng the jurisdiction wuth regard to one por¬ 
tion and maintaining the jurisdiction with regard 
to the other cannot be taken to be the likely in¬ 
tention of the legislature. We think that the same 
interpretation should be given to the word 
'‘quash” also. When an order or a decree is only 
modified or altered it is not said to have been, 
quashed. The word “quashing” has been applied 
generally to the setting aside of the entire pro¬ 
ceedings, Then the result of the cancellation or 
quashing is that the jurisdiction of the Panchayati 
Adalat is taken away, and the jurisdiction is con¬ 
ferred on the ordinary courts the party having 
been given a right to obtain an adjudication from 
the regular courts. 

(15) We, therefore, respectfully agree w'ith the 
view taken in the above cases, and hold that the 
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Magistrate has jurisdiction either to leave the 
order intact or to quash the whole of it. Partial 
quashing of the order of the jurisdiction was not 
the intention of the Legislature. 

(16) We may, however, point out that the 
quashing of the jurisdiction at times may result 
in great hardship to the accused where some of 
them had been acquitted, or those who had been 
convicted had been acquitted on some of the 
charges. It is also unfortunate that a magistrate 
should have no option but to quash the whole 
jurisdiction when ha might be of the opinion that 
the conviction was right but either the sentence 
was inadequate or was too severe. We have, how¬ 
ever, to interpret the law as we find it and the 
remedy lies in the hands of the Legislature itself. 
As the revision of the Act is under consideration, 
a copy of this judgment may be sent to the Gov¬ 
ernment for such action as it may consider neces¬ 
sary. 

(17) In view of the matter the application must 
be allowed : & because the Magistrate must be taken 
to be of the opinion that there had been a mis¬ 
carriage of justice not only with respect to some 
of the accused persons but also with respect to 
one out of the two offences said to have been 
committed even by the applicants, we think the 
proper order to pass in this case would be to quash 
the entire proceedings of the Panchayati Adalat. 
Y.diich we hereby do. The Magistrate's order is 
also set aside. The fines, if paid, shall be refund¬ 
ed. 

B/V.S.B. Application allowed. 
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Shankerpal Singh and another, Defendants- 
Appsllants v. Hari Shanker Singh and others, 
Plaintiffs-Respondents. 

Second Appeals Nos. 745 to 747 of 1947. D/- 
22-9-1953. from order of Civil J., Sultanpur, 
D/- 17-7-1947. 

Tenancy Laws — U. P. Tenancy Act (17 of 
1939), S. 291 — Scope. 

Suit by persons claiming to be the 
nearest reversioners of the deceased, who 
was possessed of certain under-proprietary 
and occupancy plots, against the defen¬ 
dants on the allegations that the property 
had passed to the plaintiffs and the de¬ 
fendants had taken unlawful possession of 
the plots in collusion with the Zemindars, 
also impleaded as defendants — Trial 
court dismissing suit on ground that suit 
did not lie under S. 183 as the defendants 
were in possession in their own right as 
heirs of the deceased and not through the 
landlords — Civil Judge in appeal holding 
that the material on record was sufficient 
for disposal of suit and giving his decision 
on merits — Held that in view of S. 291 
the Civil Judge was competent to do so 
and the question whether the suit was 
within the cognizance of the revenue 
courts or not was immaterial. (Para 7) 

K. N. Tandon, for Appellants; H. D. Sriva- 
stava (for Nos. 1 to 6 and 28), for Respondents. 

JUDGMENT: These three appeals have been 
heard together. They arise out of three suits 
in which the parties were the same and the 
facts were also similar. 


(2) One Srimati Chaurasa Kunwar died oa !■» 
11-1944 possessed of certain under-proprietary 
and occupancy holding plots. The plaintiflS 

claiming to be the nearest reversioners instituV 
ed three different suits, as the plots were situate 
in three different mohals, against the defendants 
on the allegations that the property had passed 
to the plaintiffs and the defendants had taken 
unlawful possession of the plots in collusion with 
the zamindars who were also impleaded as de¬ 
fendants in these suits. It was alleged on be¬ 
half of the plaintiffs that Srimati Chaurasa Kun¬ 
war had inherited the property as a limited heir 
from her son, Jagdamba Singh, who died issue¬ 
less. 

(3) The main contesting defendants who are 
the appellants in this case contested the suits 
mainly on the ground that they had been hold¬ 
ing the property in their own right and that the 
suit was not maintainable under S. 183, U. P. 
Tenancy Act. They further alleged that Srimati 
Chaurasa Kunwar had acquired full proprietary 
rights by adverse possession in the property in 
suit and that the defendants being her nephews, 
were entitled to succeed to her property on her 
death. Some of the defendants other than those 
who are appellants in the present appeals also 
raised a plea that the suit was barred by the 
provisions of S. 34, sub-s. (5), U. P. Land Re¬ 
venue Act. It was also denied by the defendants 
that the plaintiffs were the nearest reversioners 
to the estate. 

(4) As a plea of proprietary possession in res¬ 
pect of under-proprietary plots was raised by the 
defendants, an issue was referred to the civil 
court on this point. The Munsif who tried the 
issue found that the plaintiffs were the nearest 
reversioners, that Srimati Chaurasa Kunwar had 
not acquired full proprietary rights in the pro- | 
perty by adverse possession and that the plain¬ 
tiffs were entitled to succeed to the property left 

by Srimati Chaurasa Kunwar. On receipt of this 
findings the revenue court proceeded to decide 
the issue on the question of jurisdiction. It 
came to the finding that the suit did not lie un¬ 
der S. 183, U.P. Tenancy Act as the defendants 
did not claim to be in possession of the pro¬ 
perty through the landlord but held it in their j 
own right as heirs of Srimati Chaurasa Kunwar. 

The revenue court, therefore, dismissed the suit, I 

The plaintiffs then went in appeal to the civil j 

Judge who allowed the appeal and decreed the j 

suits. The defendants 3 and 4 have now come I 

up in second appeal. I 

(5) The first point which has been urged on I 

behalf of the appellants is that the plea that I 

the suit was not maintainable in view of the | 

provisions of S. 34(5), U. P. Land Revenue Act I 

had been raised in these suits and no finding had I 

been given by either of the two Courts below on I 

this point. It has been urged that the plaintiffs 1 

did not make any report for mutation of their I 

names on the death of Srimati Chaurasa Kun- I 

war and they were thus not entitled to main- 4 

tain any suit of any kind in the revenue court. r 

It appears from the written statement filed 
by Harpal Singh and from the joint written state¬ 
ment filed by defendants 6, 7, 9, & 11 to 14 that 
a plea of S. 34(5), U. P. Land Revenue Act was 
in fact raised. No issue, however, was framed 
on this point and it appears that this plea was 
not pressed in the trial Court. In the appellate 
(iourt also when this plea was raised, the learned 
Civil Judge rejected the plea on the ground that 
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it had not been raised in the trial court and no 
issue was framed on this point by that Court. If 
the plea could have been decided only on a point 
of law, it may perhaps have been allowed to be 
raised in this Court, but the plea involves ques¬ 
tions of fact on which no evidence has been led 
by either party. If the plea has been pressed in 
the trial Court the plaintiffs would have been 
in a position to lead evidence to show whether 
or not a report had been made for mutation of 
their names. It appears, therefore, that the plea 
was virtually abandoned and no evidence was led 
on this point. 

(6) Moreover the defendants 3 and 4 who are 
appellants in the present appeals did not raise 
this plea and it is, therefore, not open to them 
to raise this plea for the first time in second 
appeal. The defendants who had raised the pica 
did not come up in second appeal. I am unable, 
therefore, to entertain this plea at this stage 
and it is not necessary to discuss whether the 
suit would be barred in view of S. 34(5), U. P. 
Land Revenue Act. 

(7) The second point which has been urged on 
behalf of the appellants is that the suit was not 
maintainable under S. 183, U. P. Tenancy Act 
and as such should have been thrown out by the 
revenue court. If tlie assertion made on behalf 
of the appellants would have been held to be 
well-founded, the result of it would have been 
that the suit should have gone to the civil court. 

Section 291, U. P. Tenancy Act provides that 
if in any suit an objection on the ground of 
jurisdiction is taken in the court of first instance 
and if the necessary materials for a proper de¬ 
termination of the suit are before the Court it 
shall be competent to dispose of the appeal. In 
the present case even if the suit had gone to the 
civil court, an apj^al would lie to the District 
Judge and the District Judge was, therefore, 
competent to dispose of the appeal even if there 
was some substance in the objection raised about 
jurisdiction by the defendants. The learned 
Civil Judge who heard the appeal pointed out 
that the material on the record was sufficient 
for the disposal of the suit and has, therefore, 
given his decision on merits. In view of the 
provisions of S. 291, U. P. Tenancy Act, it is 
immaterial whether the suit was within the cog¬ 
nizance of the revenue court or not. The argu¬ 
ment advanced on this point has, therefore, no 
force. 

(8) The last point which has been canvassed 
on behalf of the appellants is that the finding 
of the Court below that the plaintiffs were the 
nearest reversioners to the estate of Srimati 
Chaurasa Kunwar is not based on sufficient evi¬ 
dence on the record. It appears from the judg¬ 
ments of the lower appellate Court and of the 
Munsif who decided the issue about proprietary 
fights that it had been proved that the plaintiffs 
were the nearest reversioners. There was the 
^ evidence of Hari Shankar a witness to prove 
that all those who were nearer to the deceased 
last male holder of the property as compared 
to the plaintiffs were dead. He also deposed 
that he had seen some of the persons mentioned 
by him in the pedigree and had heard about 
others from his father who was dead. The lower 
appellate Court also concurred with this finding 
of the trial Court and came to the conclusion 
that it had been found that the plaintiffs were 
the nearest reversioners to the estate of Srimati 
Chaurasa Kunwar. This is a finding of fact 
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which is binding on this Court. Even apart from 
this the evidence appears to be satisfactory on 
the point. 

(9) No other point has been raised in argu¬ 
ments on behalf of the appellants. 

(10) As a result all the three appeals fail and 
are dismissed with costs to the respondents. 

B/M,K.S. Appeals dismissed. 
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Ludur, Defendant-Appellant v. Ram Raj and 
others, Plaintiffs-Respondents. 

Second Appeal No. 239 of 1947, D/- 16-9- 
1953, against decree of Civil Judge, Partab- 
garh, D/- 23-1-1947. 

(a) Tenancy Laws — U. P. Tenancy x'Vct (17 
of 1939), S. 183. 

A suit instituted in 1945 (i.e. before S. 
183 amended in 1947) for possession of 
some plots of land which were a part of 
the tenancy holding of the plaintiffs but 
which had been taken possession of un¬ 
lawfully by the defendant could be in¬ 
stituted in civil court under the provisions 
of the Act as it stood then. AIR 1947 
Oudh 104 (FB), Foil; AIR 1946 All 379 
(FB), Not foil. (Paras 1, 3) 

(b) Civil P. C. (1908), S. 9 — Forum of 
suit how to be determined. 

Primarily the forum is to be decided on 
the allegations made in the plaint. A find¬ 
ing on the plea raised in defence may also 
afiect the jurisdiction, but mere allegations 
made by a defendant should not be 
enough to decide the forum of a suit. 

(Para 3) 

Anno: C. P. C., S. 9 N. 7. 

1953 Mulla: (Topic not discussed). 

(c) Limitation Act (1908), S. 29 — Limita¬ 
tion under special or local Acts — (U. P. 
Tenancy Act (17 of 1939), Sch. IV, Group B, 
S. 138) — (Civil P. C. (1908), S. 9). 

The period of limitation provided in 
Sch. IV, Group B, column 4 against Suits 
under S. 183, U. P. Tenancy Act do not 
apply to suits brought under the provisions 
of S. 9, Civil P. C. Therefore, the rule 
that where a period of limitation provided 
by the Limitation Act for a certain suit 
or suits has been varied or curtailed by 
any special enactment, the period of limi¬ 
tation provided by the special enactment 
shall prevail, and the period of limitation 
provided in the Limitation Act would 
not be available, will not apply to 
a suit for possession of immovable pro¬ 
perty which was a part of a tenancy hold¬ 
ing of the plaintiff but which had been 
taken possession of unlawfully by the de¬ 
fendant. (Para 4) 

Anno: Limit. Act, S, 29 N. 3; C. P. C., S. 9 
N. 17. 

B. K. Dhaon, for Appellant; N. Bannerji, for 
Respondents. 

CASES REFERRED : 

(A) (’46) AIR 1946 All 379: ILR (1946) All 
692 (FB) (Pr 3) 

(B) (’47) AIR 1947 Oudh 104: 1947 OACC 7 

(FB) (Pr 3) 
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RANDHIR SINGH J.: 

This appeal originally came up for hearing be¬ 
fore a learned single Judge of this Court v/ho 
thought that the points involved in this case 
reserved consideration by a Division Bench. The 
case was therefore listed before this Bench. It 
arises out of a suit instituted by the plairitiifs 
respondents for possession of some plots of land 
which were a part of the tenancy holding of the 
plaintiffs but which had been taken possession of 
unlav/fully by the defendant appellant. The 
defendant contested the suit on the ground that 
the plots were given to him under a private 
partition and as such he was a tenant of the 
plots. Pleas of limitation and jurisdiction were 
also raised and it was contended that the suit 
Should have been instituted in the revenue court 
and that it was barred by limitation. 

(2) As the defendant raised a plea of tenancy, 
an issue aoout tenancy was referred to the re¬ 
venue Court. The revenue Court before de¬ 
ciding the issue remitted to it by the Civil Court, 
impleaded the landlord. The revenue Court 
ultimately came to the conclusion that the de¬ 
fendant was not a tenant and this finding was 
sent back to the Civil Court. On receipt of this 
finding the Civil Court decreed the suit. It also 
found that the suit was within the cognizance 
of the Civil Court and was not barred by limi¬ 
tation. The defendant went in appeal to Ihe 
District Judge. The Civil Judge who heard the 
appeal concurred with the findings of the trial 
Court and dismissed the appeal. The defendant 
has now come up in second appeal. 

(3) Two points have been urged on behalf of 
the appellant. Firstly it was urged that the 
suit was covered by S. 133, U. P. Tenancy Act 
and as such the suit should have been instituted 
in the revenue Court and not in the civil Court. 
Section 183 was amended in 1947, and after 
the amendment there is no doubt that a suit such 
as the one which has been instituted by the 
plaintiffs, ought nov/ to be instituted in the re¬ 
venue Court. The suit which has given rise to 
the present appeal, however, was instituted in 
1945 and we have to see whether such a suit 
could be instituted in the civil Court under the 
provisions of the Act as it stood in 1945. 

There has been a conflict of opinion between 
the Allahabad High Court and the erstwhile 
Oudh Chief Court on a matter of jurisdiction in 
such suits. The Allahabad view was that a suit 
by a tenant could not be instituted in the Civil 
Court and that the only forum for such a suit 
was the revenue Court, vide — ‘D. N. Rege v. 
Muhammad Haider’, AIR 1946 All 379 (FB) (A). 
The matter came up before a Full Bench of the 
Oudh Chief Court in 1947 and it was held that 
it was open to a tenant to institute a suit against 
a trespasser in the Civil Court, vide — ‘Ori Lai 
v. Ganeshi’, AIR 1947 Oudh 104 (FB) (B). The 
plaintilTs belonged to Oudh and were governed 
by the laws prevailing in Oudh. We are, there¬ 
fore, not concerned with the disagreement on 
this point between the two Courts and on the 
view of the Oudh Chief Court the plaintiffs 
were entitled to maintain the suit in the Civil 
Court. Originally it was argued on behalf of 
the appellant that even before the amendment 
'of S. 180, the suit should have been instituted 
in the revenue Court inasmuch as the defendant 
in his defence pleaded that he was a tenant 
and the landlord also, when he was impleaded 
in the revenue Court, supported him. Primarily 


the forum is to be decided on the allegations 
made in the plaint. It may also perhaps be con¬ 
ceded that a finding on the plea raised in de¬ 
fence may also affect the jurisdiction, but mere 
allegations made by a defendant should not be 
enough to decide the forum^of a suit. Learned 
counsel for the appellant did not, therefore, to¬ 
wards the close of his arguments, press this 
point. 

(4) The other point which is more important 
is about limitation. The present suit was insti¬ 
tuted on 27-8-1945, and it was mentioned in the 
plaint that the defendant had entered into 
wrongful possession of the plots in dispute with¬ 
out rights or title sometime in September, 1942. 
This suit was, therefore, instituted about three 
year.s after the cause of action for the suit arose. 
The U. P. Tenancy Act has provided a period 
of limitation for such suits to be brought under 
the U. P. Tenancy Act and the period provided 
for such a suit under S. 180 or 183, U. P. Tenancy 
Act is two years in certain cases, and it has been 
argued that this period of limitation should be 
made applicable to all suits whether brought 
under the U. P. Tenancy Act or under the Code 
of Civil Procedure by tenants So long the suits 
are covered by the description given in the 
Fourth Schedule, Group B, appended to the IT. P. 
Tenancy Act. 

The argument on behalf of the respondents 
on this point is that this special period of limi¬ 
tation provided in the U. P. Tenancy Act is limit¬ 
ed in its application to suits brought under the 
U. P. Tenancy Act and not to suits brought un¬ 
der any other provision of lav.'. No authority 
bordering on the question in issue has been cited> 
but the learned counsel for the appellant has 
cited some rulings to show that the limitation 
provided in a special enactment shall override 
the enactment in the Indian Limitation Act. 
There can be no dispute that where a period of 
limitation provided by the Indian Limitation 
Act for a certain suit or suits has been varied 
or curtailed by any special enactment, the period 
of limitation provided by the special enactment 
shall prevail, and the period of limitation pro¬ 
vided in the Indian Limitation Act would not 
be available. The main point for decision, there¬ 
fore, is v/hether the special enactment relied on 
by the learned counsel for the appellant has cur¬ 
tailed the period of limitation for certain kinds 
of suits to be brought under the Code of, Civil 
Procedure. The argument for the learned coun¬ 
sel for the appellant is that we should look to 
the description of the suit given in the schedule 
and not to the section under which the suit has 
to be brought. 

We are unable to agree with this contention. 

A plain reading of the Fourth Schedule, Group 
B column 4, shows that the period of limitation 
in this column is provided for suits which are 
to be brought under the provisions of the section 
mentioned in column 2. With the policy of the 
legislature underlying this special enactment, or a 
with the wisdom of it, we are not concerned, AU 
that we are concerned with is the intention oi 
the legislature to be gathered from the phraseo¬ 
logy & wording of the statute. It would, therefore,, 
be difficult to agree with the contention that the; 
period of limitation provided in column 4 against; 
suits under S, 183 would apply also to suits ^ 
brought under the provisions of S. 9 of the CoQej 
of Civil Procedure. We are, therefore, clearly 015 
opinion that a auit such as the one which has; 
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given rise to this appeal and which was within 
the cognizance of the Civil Court, and was 
iDrought presumably under the provisions of S. 9 
of the Code of Civil Procedure, is to be governed 
by the provisions of the Indian Limitation Act. 
The only articles which apply to such a case 
are Arts. 142 or 144 and in either case the suit 
would be within limitation, as it was instituted 
less than three years of the date on which the 
cause of action arose. 

(5) No other point has been pressed in aigu- 
ments. 

(6) As a result the appeal is dismissed with 
costs. 

B/H.G.P. Appeal dismissed. 
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MALIK C. J. AND CHATURVEDI J. 

State v. Mt. Dukhtari, Respondent. 

Appeals Nos. 374 and 375 to 380 of 1952. D/- 
27-8-1953, from judgment of Sub-Divisional 
Magistrate, Terai and Bhabar, Nainital, at Hal- 
dwani, D/- 2-11-1951. 

(a) Influx from Pakistan (Control) Act 
(1949), Ss. 3 and 4 — Permit System Rules 
under S. 4, R. 31(2) (d) — “Persons domicil¬ 
ed in India^^ — Meaning of. 

The expression “persons domiciled in 
India” in cl. (d) of sub-r. (2) of R. 31 is 
not confined only to cases of persons who 
had acquired a new domicile. The v/ords 
include both, persons who had acquired 
domicile by birth and had retained that 
domicile and persons who were not of 
Indian domicile by birth but had acquired 
Indian domicile as defined in S. 10, Succes¬ 
sion Act. (Para 7) 

(b) Influx from Pakistan (Control) Act 

(1949), Preamble — Act is not ultra vires — 
(Government of India Act (1915), Sch. VII, 
List I, Item 17). (Para 10) 

Sri Rama, Dy. Govt. Advocate, for Appel¬ 
lant; Krishna Das Jain, for Respondent. 

MALIK C. J.: 

The respondents were prosecuted under S. 5, 
Influx from Pakistan (Control) Act, 1949, (Act 
No. 23 Of 1949) but were acquitted by the learned 
Magistrate. The State has filed these appeals and 
the point urged on behalf of the State is that 
the order of acquittal was incorrect. 

(2) The facts are really not in dispute. The 
respondents were all residents of various villages 
in Haldwani, district Naini Tal presumably 
of parents who were also residents there. 
In the year 1948 Samvat Dukhtari, who 
is the respondent in Government Appeal No. 374 
of 1952, went from Haldwani to West Pakistan. 
She went with her parents and left behind her 
husband in Haldwani. The other respondents In 
the other six cases left in May 1950, except 
Nabi Raaa Khan who left in July 1950. All the 
seven accus^ persons admittedly went to West 
Pakistan without a permit and then came back 
to India ‘via’ East Pakistan. Four of them, 
namely, Smt. Dukhtari. Nabi Jan Khan, Abdul 
Rauf and Smt. Rais, wife of Abdul Rauf, returned 
^ /ndia on 8-11-1950, while three of them viz. 
Abdul Hamid. S. K. Ifran and Nabi Raza Khan 
returned to India in October, 1950. They were 
pr^ecuted on the ground that having entered 
Indian Union without a valid peraiit, as required 
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by S. 3 of the Act and the rules framed there¬ 
under, the respondents • were guilty under S. 5 
of the Act. 

(3) The learned magistrate acquitted them as 
he was of opinion that the accused were not per¬ 
sons domiciled in India to whom cl. (d) of R. 
31(2) applied. The magistrate’s reasoning was 
that they were not persons domiciled in India as 
they had not acquired a domicile by residence but 
by birth. In other words, the learned magistrate 
was of the opinion that the words “persons 
domiciled in India" did not include persons 
whose “domicile of origin was India". On behalf 
of the State it is argued that there is no warrant 
for this interpretation and the decision of the 
learned magistrate is, therefore, wrong. 

(4) Section 3. Influx from Pakistan (Control) 
Act, 1949, hereafter called “the Act", provides: 

“No person shall enter India from any place in 
Pakistan whether directly or indirectly unless— 

(a) he is in possession of a permit, or 

(b) being a person not domiciled in India or 
Pakistan, he is in possession of a valid 
passport as required by the Indian Pass¬ 
port Act 1920, or 

(c) he is exempted from the requirement of 
being in possession of a permit by or in 
accordance with rules made under this 
Act." 

It cannot be disputed that the accused persons 
do not come under cl. (b) of the Act. Unless 
therefore it can be pointed out that the accused 
were exempted under some rule made under this 
Act, cl. (a) wUl apply to them and it will have 
to be held that they were not entitled to enter 
India from any place in Pakistan without the 
necessary permit. 

(5) Section 4 gives the Central Government 
power to make rules. Under the powers given 
under that section the Central Government has 
made certain iiiles which are known as Permit 
System Rules. 1949. Rule 31 is the only rule that 
need be referred to, the relevant portion of which 
is as follows: 

“Subject to the provisions of sub-r. (2) a person 
entering India from any place in East Pakis¬ 
tan shall be exempt from the requirement of 
being in possession of a permit." 

The accased penson entered India from East 
Pakistan so they would be exempt from the re¬ 
quirement of a permit, if the provisions of sub- 
r. ( 2 ) applied to them. The relevant portion of 
sub-r. ( 2 ) is as follows: 

“Notwithstanding anything contained in sub-r. 
( 1 ), the following classes of persons entering 
India from any place in East Pakistan, shall 
be required to be in possession of a permit, 
that IS to say: 

(a) persons whose domicile of origin is in West 
Pakistan:" 

(It is not necessary to refer to the provisos 
under the sub-i*ule.) 

“(b) Persons w'hose domicile of origin is in East 
Pakistan but who are residing in West 
Pakistan by reason of any employment 
or in the exercise of any trade, pro¬ 
fession or calling; 

(c) Persons whose domicile of origin was in India 

but who have acquired a new domicile in 
West Pakistan; 

(d) Persons domiciled in India, who after a 
temporary visit to, or stay in West Pakis- 
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tan, return to India through East Pakis¬ 
tan.” 

It will be noticed that in this sub-nile the 
words “domicile of origin”, “new domicile” and 
“persons domiciled in India” have been used. Sub¬ 
rule (3) of rule 31 lays down that— 

“the expressions "domicile of origin" and “new 
domicile" have the same meaning respectively 
as these terms have in sections 7 and 10, Succes¬ 
sion Act.” 

Section 7, Succession Act (Act 30 of 1925) lays 
down that — 

“The domicile of origin of every person of 
legitimate birth is in the country in which 
at the time of his birth his father was domi¬ 
ciled; or. if he is a posthumous child, in the 
counti 7 in which his father was domiciled at 
the time of the father's death”. 

while S. 10 lays down that— 

"A person acquires a new domicile by taking up 
his fixed habitation in a country which is not 
that of his domicile or origin”. 

It will be noticed that while sub-r. (3) of R. 31 
provides that the expressions "domicile of origin” 
and “new domicile" have the same meaning as 
in the Indian Succession Act, no attempt has been 
made to define the word ‘domicile’ itself. 


only those who were bom outside India and 
acquired a new domicile in India. In our view 
the words "persons domiciled in India” in cl. (d) 
of sub-r. (2) of R. 31 include both, persons who 
had acquired domicile by birth and had retained 
that domicile and persons who were not of 
Indian domicile by birth but had acquired Indian 
domicile as defined in S. 10, Succession Act. We 
are, therefore, of the opinion that the accused 
were not granted exemption under R. 31 and 
they were guilty under S. 5 of the Act. 

(8) Tw'o arguments have been advanced by the 
learned counsel — one is that S. 7 of the Act 
is ‘ultra vires’ and the Central Government has 
no power to direct by a general or special order 
the removal of a citizen of India from India even 
if he might have committed an offence under 
S. 5. It is not necessary for us to go into this 
question as the question does not arise. The 
question of removal would not arise till the con¬ 
viction has been made and at present there is no 
order directing the deportation of any of these 
accused persons. Moreover, Mr. Sri Ram, Deputy 
Government Advocate, has stated on behalf of 
the State that the State has no intention of 
deporting any of the accused persons outside 
India and these appeals were filed merely for 
the clarification of the law. 


(6) The contention of the learned counsel for 
the accused is that the word “domicile" in “per¬ 
sons domiciled in India” means a “new domicile”, 
as defined in S. 10, Succession Act, 1925. There 
is absolutely no warrant for this argument. In 
fact, a reference to S. 7 itself of the Indian Suc¬ 
cession Act makes it clear that the contention of 
learned counsel has no force. The section lays 
down that — 

“the domicile of origin of every person of legiti¬ 
mate birth is in the country in which at the 

time of his birth his father was domiciled;.’ 

The v/ords 'father wa.s domiciled’ cannot mean 
that his father had acquired his domicile by resi¬ 
dence only and not by birth. The words ‘father 
was domiciled’ in S. 7, Succession Act. must clear¬ 
ly include both ‘domicile of origin’ i.e. a ‘domi¬ 
cile by birth’ or a ‘domicile by acquisition’ by 
giving up the domicile by birth and acquiring a 
fresh domicile by residence. 

(7) The learned magistrate fell into the error 
of thinking that the expression “persons domi¬ 
ciled in India” in cl. (d) of sub-r. (2) of R. 31 
was confined only to cases of persons who had 
acquired a new domicile and did not apply to 
cases of persons whose “domicile of origin” was 
India. It is now well settled and it is not neces¬ 
sary to give any authority for the proposition 
that a man cannot have more than one domicile. 
His domicile by birth is regulated in India by 
various provisions of the Indian Succession Act. 
Sections 7 and 8 apply to the cases of legitimate 
& illegitimate children. Section 9. Succession 
Act provides that 'the domicile of origin prevails 
until a new domicile has been acquired’, and sec¬ 
tion 10 makes a provision how a new domicile 
can be acquired. 

In the various clauses of sub-r. (2) R. 31, 
separate provision has been made for cases where 
it was intended that the rule should apply to 
persons whose ‘domicile of origin’ or ‘new domi¬ 
cile’ was in India or Pakistan. Having used the 
words ‘new domicile’ in cl. (c) there was no 
reason why the same word or similar words 
should not have been used in cl. (d) if it was 
intended that the words “persons domiciled in 
India” should not include persons bom here but 


(9) Learned Deputy Government Advocate has 
pointed out that the word “migration” in the 
charge as also in the judgment of the lower court 
has been loosely used. It was not the case of 
any of the accused that they had migrated in the 
sense that they had left India without any inten¬ 
tion of coming back to India and with the inten¬ 
tion of settling in West Pakistan. Their case was 
that they had gone on a temporary visit with the 
intention of coming back to India when the con¬ 
ditions were more peaceful 

(10) The last point urged by the learned counsel 
for the accused is that the Act is ultra vires, as 
the legislature had no right to pass such an 
enactment. Reliance is placed on the Govern¬ 
ment of India Act, 1935, Seventh Schedule, List 
1, Paragraph no. 17 which is as follows— 

"Admission into, and emigration and expulsion 
from India, including in relation thereto the 
regulation of the movements in India of persons 
who are nob British subjects domiciled in 
India, or subjects of any Acceding State; pilgri- | 
mage.s to piaces beyond India.” ' 

Section 100 of the Government of India Act gave 
the Dominion Legislature power to make laws 
with respect to any of the matters enumerated 
in List i. It is said. that correctly interpreted 
this paragraph does not give any power to the 
Dominion Legislature to pass an enactment 
controlling the admission into and emigration 
and expulsion from India of British subjects 
domiciled in India. 

We do not think that this argument has any i 

force. The punctuation given in the paragraph I 

clearly indicates that after giving the general I 
power of admission into and emigration and ex- j 
pulsion from, India, the Act goes on to provide 
that this power will include the regulation of the ^ 
movements in India of persons who are not Bn- j. 
tish subjects domiciled in India, or subjects of 
any Acce^ng State. These words do not control 
the general power given in the first sentence of 
the paragraph. 

(11) The result, therefore, is that these appeals 
are allowed and the orders passed by the lower 
courts are set aside. The respondents are con- 
victed under S. 5 of the Act and are sentencea i 
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to pay a fine of Rs. 10/- each. In case of default 
in the payment of fine, the applicants shall un¬ 
dergo rigorous imprisonment for a period of 14 
days. 

B/R.G.D. Appeals allowed. 


I 
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(LUCKNOW BENCH) 

RANDHIR SINGH J. 

Lachman Singh, Applicant v. Ghanshiyam 
and another. Opposite Party. 

Criminal Revn. No. 115 of 1953, D/- 10-9- 
1953, against order of Sub-Divisional Magis¬ 
trate, Hardoi, D/- 14-2-1953. 

(a) U. P, Panchayat Raj Act (26 of 1947), S. 
o3 — Record of proceedings. 

There is no provision in the Panchayat 
Raj Act or in the rules fram^ thereunder 
that a Panchayati Adalat shall keep a com¬ 
plete record of the proceedings. All that 
is enjoined by R. 95 is that the prosecution 
evidence shall be recorded. The omission 
in the record of proceedings about the 
charge having been explained does not 
lead to the conclusion that the charge had 
not been explained or that oath was not 
administered. (Paras 3. 4) 

(b) U. P. Panchayat Raj Act (26 of 1947), 
83 — Questions to accused — (U. P. Pancha¬ 
yat Raj Act Rules, R. 95). 

No doubt cross-examination of the 
accused is not to be allowed because of the 
effect it may have in the minds of the 
parties and thereby prejudice the accused. 
But the Court is entitled to question the 
accused and when those questions espe- 

not in reference to the offence 
Itself no question of prejudice to the 
accused thereby arises. AIR 1953 All 144, 

Distinguished. (Para 5) 

« F- Panchayat Raj Act (26 of 1947), S. 
oo — Nature of proceedings. 

Proceedings under S. 53 are indepen- 
dent proceedings and it is not open to a 
Panchayati Adalat to pass an order for 
furnishing security in the operative part of 
the judgment of a case when the opposite 
party has never been called upon to show 

Act. A judg¬ 
ment, however, containing a suggestion or . 

recommendation in the operative part that 
the accused should be ordered to furnish 

executable order to 
he effect is not vitiated by the insertion of 
that recommendation. (Para 6) 

Applicant; K. S. Verma. 

® Trivedi for 

Addl. Govt., for the State 
CASE REFERRED : 

^952 All LJ 565: 

1953 Cn LJ 392 (Pr 5) 

application in revision 
Constitution against an 
Panchayati Adalat of village Bar- 
wan district Hardoi. 

^ complaint under Ss. 323 
ana 325, I P. C. was instituted in the Court of 
a Magistrate against the applicant by one Ghan- 

u, Magistrate found that the case 
was triable by a Panchayati Adalat it was trans¬ 


ferred to the Panchayati Adalat for dispos.il It 
held the charge under S. 323, I. P. C. proved 
against the applicant and he was convicted and 
sentenced to a fine of Rs. 80/-. Towards the 
close of the judgment of the Panchayati Adalat 
it was also mentioned that the accused siiould 
be ordered to furnish bail bonds. The applicant 
was aggrieved by this order and went in revi¬ 
sion to the Sub-Divisional Magistrate but the 
revision was dismissed. He has now come up 
to this Court in revision. 


(3) The first point which has been urged i-n 
behalf of the applicant is that no oath was aa- 
ministered to the witnesses for the prosecution 
and as such the evidence relied upon by the 
Panchayati Adalat could not be taken into con¬ 
sideration in finding the applicant guilty. The 
pnly basis on which this plea has been raised 
is that there is no mention in the record of the 
evidence of the witnesses that oath had been ad- 
rninistered except in the case of one witness. From! 
this omission it is sought to be inferred that no 
oath had been administered to the witnesses 
This point was taken up before the Sub-Divi¬ 
sional Magistrate but was given up and was not 
pressed. An ailidavit has been filed by t)ie 
complainant that oath had actually been admi¬ 
nistered to the witnesses and the contention that 
no oath had been administered to the witnesses 
was not correct. There is a mention in ^he re¬ 
cord of the proceedings dated 7-10-1952, that the 
chaukidar Murli refused to take oath. This 
shows that the Panchayati Adalat was alive to 
the question of administering oath to witnesses 
and there is, therefore, no reason to believe that 
oath was not administered to the witnesses. 


in arguments on behalf of the applicant is that 
the charge had not been explained to him. It 
was a simple case of rnarpit and the case was 
originally instituted in the Court of a Magistrate 
whence it was transferred to the Panchayati 
Adalat. This argument again is based on the 
omission of any mention of the charge having 
been explained to the applicant in the proceed¬ 
ings. There is no provision in the Panchayat 
Raj Act or in the rules framed thereunder ti''at 
a Panchayati Adalat shall keep a complete re- 

is enjoined 

oy K. 95 IS that the prosecution evidence shall 
be recorded. The omission in the record of pro- 
ceedings about the charge having been explain- 
ed does not lead to the conclusion that the 
charge had not been explained. Evidently no 
prejudice could be caused to the applicant as 
the case was a simple case of rnarpit and evi- 
dence was led on behalf of the prosecution arid 

he defence. There is, therefore, no force in 
this contention also. 


^ 'JP arguments is 

that the accused was allowed to be cro.ss- 

examined. Rule 95 of the Panchayat Raj Act 

Rules lays down that each party shall be allov/- 

ed to cross-examine any other party except the 

accused. The accused could not, therefore be 

cross-examined. It has been pointed out bv'the 

learned counsel for the appellant that two ques- 

tions were put to the accused after his exami- 

nation had been recorded and they were to the 

effect whether he was a cultivator and whether 

his uncle had borrowed Rs. 100/- from the fath-r 

rfnf ® To the first question the 

reply of the accused was that he was a cultiva¬ 
tor and to the second question the answer 4s 
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that he did not know. It is not apparent from 
me ^cord if these questions were put by the 
Panchayati Adalat or by the complainant and 
learned counsel relied on the forms of the ques¬ 
tions for inferring that they must have been put 
by the complainant. It is possible that these 
questions might have been put at the request of 

tne complainant and they were, therefore, noted 
in that form. 

There is no doubt that cross-examination of 
an accused is not to be allowed and in support 
of tills contention learned counsel has cit^^d a 
ruling of this Court, — ‘Pati v. Dubari’, AIR 
.1953 All 144 (A). In this reported case a similar 
question arose for consideration. It was argued 
in that case that it was not possible to gauge 
the effect of cross-examination on the minds of 
the panches and as such it would be difficult to 
find out exactly if there was or was not pre¬ 
judice caused to the accused. In the present 
case, however, the two questions and the ans¬ 
wers given by the accused are on the record and 
I they are of such a nature that no inference 
■against the accused or in favour of the com¬ 
plainant could be derived from the answers. 
Moreover a Court is entitled to put questions to 
the accused and the questions in the present 
case were not in reference to the oiTence itself. 
jThe principle laid down in the reported case 
does not therefore apply to the facts of the 
present case. 


Chotby Lal V. Fazlul Rahman (Wali Ullah J .) 


A. I. S. 

Where a mortgage decree passed on a 
mortgage executed by father and son joint- 
ly, creates a joint and several liability 
apinst the father and son, it is not possi¬ 
ble to amend the decree separately in 
favour of father and son limiting the liabi- 
hties of each. The orders of the Special 
Judge thus amending the decree cannot 
stand. (Para 18) 

A Redemption 

Act (13 of 1940), Ss. 8 and 2(3), ExpI.-^Agri- 
cultunst — Relevant time. 

Application under S. 8 — Applicant 
must 5how that he was ‘‘agriculturist” on 
date of application. (Paras 25, 38) 

(c) Debt Laws — U. P. Debt Redemption 
Act (13 of 1940), S. 21 — Applicability. 

First mortgage — Decree passed on its 
basis — Amount can be realised only 
from property mortgaged — No personal 
decree can be passed. AIR 1942 All 390 
(FB): AIR 1945 All 346; AIR 1946 All 497, 
Rel. on. (Para 25) 

(d) Debt Laws — U. P. Debt Redemption 
Act (13 of 1940), Ss. 2(3) (a) and' 8 — “Affri- 
culturist”. 

Application under S. 8 — On date of 
application applicants paying Rs. 2/- and 
Rs. 13/- each, as “local rate” — Each is 
an agriculturist. (Paras 29, 30 and 44) 


(6) The last and only remaining submission on 
behalf of the applicant was that the ordar of 
the Panchayati Adalat with regard to the secu¬ 
rity bonds was invalid inasmuch as the period 
for which the bonds were to be executed and 
the amounts in which the bonds Vv'ere to be fur¬ 
nished are not mentioned in the order. The 
learned counsel for the applicant has cited S. 
53. Panchayat Raj Act wherein it is necessary 
that the period for which the bond has to be 
executed and the amount of the bond should be 
mentioned. It appears to me that S. 53 is wholly 

(inapplicable to the present case. Proceedings 
under S. 53 are independent proceedings and 
it is not open to a Panchayati Adalat to pass 
an order for furnishing security in the operative 
part of the judgment of a case when the oppo¬ 
site party has never been called upon to show 
cause under S. 53 of the Act. A perusal of the 
judgment however shows that it was in the 
nature of a suggestion or recommendation which 
the Panchayati Adalat had made. It was not 
an executable order nor was any effect given 
to this order. The judgment is. therefore, not 
vitiated by the insertion of a recommendation 
of this nature in the operative part of it. 

(7) No other point has been pressed in argu¬ 
ments. As a result the application in revision 
is dismissed. 

B/R.G.D. Revision dismissed. 
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WALI ULLAH AND SAPRU JJ. 

B. Chotey Lal, Appellant v. Fazlul Rahman 
Khan, Respondent. 

Ex. First Appeals Nos. 457 of 1941, and 224 
of 1942. D/- 4-4-1950. against order of Civil J., 
Moradabad, D/- 30-8-1941. 

(a) Debt Laws — U. P. Debt Redemption 
Act (13 of 1940), S. 8 — Decree creating joint 
and several liability. 


A Laws — U. P. Debt Redemption 

Act (13 of 1940) S. 2 (3), Expl, — Coiistnic- 

/IS? .7” of remission to waqf estate — 

(1908), Preamble — Interpretation 
0 i Statutes — Remedial Statutes) — (Interpre¬ 
tation of Statutes — Remedial Statutes). 

The Courts must construe the provisions 
of Explanation 11 to S. 2(3), U. P. Debt 
Redemption Act and in particular, the ex¬ 
pression “temporary remission has been 
made in the land revenue payable by a 
proprietor” as it occurs in that Explana¬ 
tion, bearing in mind that the U. P. Debt 
Redemption Act being a remedial statute 
its v/ords must be construed so far as they 
reasonably admit so as to secure that the 
relief contemplated by the statute shall 
not be denied to the class intended to be 
relieved. The provisions of the Debt Re¬ 
demption Act have to be interpreted libe¬ 
rally so as to promote the object which 
the legislature had in view in enacting the 
Act. Therefore, the proper interpretation 
of Explanation II attached to the defini¬ 
tion of an “agriculturist” in S. 2(3) is that 
the benefit of a temporary remission of ■ 
land revenue goes both to the landlord 
(proprietor) who actually pays land reve- { 
nue as well as to the landlord or proprietor l 

who is assumed to pay land revenue. Con- ' 

sequently the ‘waqf estate’ as represented J 

by the ‘Mutwali* is also entitled to claim j 

a reduction in the local rate payable in [ 
respect of non-revenue paying items of pro- V 
perty comprised in the ‘waqf. ^ ( 

(Paras 42 & 44) 

(f) Debt Laws — U. P. Debt Redemption I 
Act (13 of 1940), S. 8 — Mortgage by father 
and son jointly — Mortgage decree — Father 
creating waaf of mortgaged property — Pro¬ 
vision that debt to be satisfied out of dedicat¬ 
ed property — Son made mutawalli — Only 
the mutawalli held entitled to apply under S. 

8 as mutawalli — Father and son (in his per¬ 
sonal capacity) held “not liable to pay andet 
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mortgage decree”, the property having passed 
out of their hands — Liability to pay held 
was on the waqf estate. (Para 46) 

Gopi Nath Kunzm and J. Chatterji, fcr 
Appellant; Mushtaq Ahmad, P. L. Banerji, M. 
H. Beg and Jagnandan Lai, for Respondent. 

CASES REFERRED. 

<A) ('42) AIR 1942 All 390: 1942 AU LJ 578 
(FB) (Prs 25, 26) 

(B) (’45) AIR 1945 All 346: 1945 All LJ 211 
(Pr 26) 

<C) (’46) AIR 1946 All 497: 1946 All LJ 271 
(Prs 27, 41) 

<D) (’44) AIR 1944 PC 35: 1944 All LJ 162 
(PC) (Pr 40) 

WALI ULLAH J. : 

These ere two appeals against two orders of 
the Civil Judge of Moradabad dated 30-8-1941, 
and 28-3-1942, by which a decree was amended 
under S. 8, U. P. Debt Redemption Act (Act 13 
of 1940). 

( 2 ) The facts cover a long period and are rather 
■complicated. Abdul Karim and his son Fazlul 
Rahman nold considerable property. On 11-1-1924 
the father and the son granted a simple mortgage 
in favour of the respondent, Rai Bahadur Chotey 
Lai. for a sum of Rs. 40,000/-. It was in respect 
of some house property as well as some zamin- 
dari property in three villages viz. Ichaura 
Kamboo, Dalpatpur and Papri. Between 1927 
and 1928 certain payments were made in part 
■satisfaction of the debt. The mortgage was put 
in suit-suit No. 169 of 1928—and on 28-1-1929, a 
decree was passed on the basis of this mortgage 
for a sum of Rs. 59,878-14-6. In satisfaction of 
this decree as well (?) substantial payments were 
made with the result that by 21-7-1931, the judg¬ 
ment debtors had discharged the debt to the ex¬ 
tent of Rs. 36,014-7-0. On 22-7-1931, a fresh mort¬ 
gage was executed, practically on the same lines 
as the earlier mortgage by the father and the 
eon for a stun of Rs. 29,500/- in lieu of the bal¬ 
ance due under the decree. 

Tliereafter another suit viz., suit No. 113 of 
1932 was instituted for sale on the basis of a mort¬ 
gage of 22-7-1931 with the result that a decree 
for a sum of Rs. 49,531-6-6 was passed on 31-1-1933, 
against the father and the son. On 29-4-1933, 
both the Judgment^debtors made a payment of a 
sum of Rs. 14.500/- towards the amount due under 
the decree. It thus came about that for the ori¬ 
ginal debt of Rs. 40,000/-, the father and the son 
had by this date paid in all a sum of Rs. 50,514-7-0. 
Next It appears that the judgment-debtors appli¬ 
ed for reduction of interest under the Agri¬ 
culturists’ Relief Act fU. P. Act 27 of 1934) and on 
4-1-1936 the mortgage decree was amended and 
the sum declared to be due under the amended 
decree was Rs. 34,881-14-6. 

(3) Tliereafter on MO-1936 an application was 
made by the judgment-debtors under S. 4, Encum¬ 
bered Estates Act (U. P. Act 25 of 1934). It is not 
necessary to go into details, but as the result of 
these proce^ings on 15-2-1939. the Special Judge, 
1st Grade, Moradabad, passed a decree in favour 
of Chotey Lai against Abdul Karim alone for a 
^^um of Rs, 35,845/- as the amount due under 
the mortgage decree in Suit No. 113 of 1932. The 
decree of the special Judge went on to apportion 
the liability between Abdul Karim and Fazlul 
Rahman and it was provided that the liability of 
Abdul Karim was to the extent of seven-eighths 
and the liability of Fazlul Rahman was to the 
extent of one-eighth. On 2-2-1940 Abdul Karim 
executed a waqf ‘alal-aulad’ appointing hts son, 
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Fazlul Rahman, as the sole ‘Mutwalli’. The ‘waqf’ 
was subject to the payment of the debts of the 
‘waqif’. 

(4) Subsequent to this the decree-holder appli¬ 
ed for execution of the decree to the extent of 
oiie-eighih against Faziul Rahman. This was be¬ 
fore the Collector. On 5-4-1941 (1348 Fasli Rabi) 
Fazlul Rahman presented an application in his 
personal right under S. 8, Debt Redemption Act 
(U. P. Act 13 of 1940) for amendment of the de¬ 
cree in respect of his one-eighth share. It is in¬ 
teresting to note that for the first time on this 
date some attempt was made at specification of 
liability of the father and the son. We have 
emphasized this inasmuch as this application may 
have some bearing on the question of apportion¬ 
ment of liability between the two judgment-deb¬ 
tors. 

(5) On 30-8-1941, Fazlul Rahman's application 
was allowed by the Civil Judge and a sum of Rs. 
684/14/- only was found payable by Fazlul 
Rahman. Against this order the mortgagee-decree- 
holder has come up in appeal to this Court. It 
is Execution First Appeal No. 457 of 1941. 

(6) Next we find that on an application made 
by Abdul Karim under S. 20, Encumbered Estates 
Act, the proceedings under that Act were quashed 
on 15-11-1941. 

(7) On 27-11-1941 (:1349 Fasli Kharif) Abdul 
Karirn and Fazlul Rahman both jointly present¬ 
ed an application for amendment of the decree 
under S. 8, Debt Redemption Act. Curiously 
enough, although it was a joint application, it 
was in respect of seven-eighths share of the lia¬ 
bility under the decree. Apparently Fazlul 
Rcdiman joined in this application as he was the 
Mutawalli under the waqf ‘alal-aulad’ created by 
Abdul Karim on 2-2-1940. This application also 
proceeded upon the basis of the decree granted by 
the Special Judge in proceedings under the Encum¬ 
bered Estates Act although, in point of fact, those 
proceedings had been quashed on 15-11-1941. The 
decree-holder objected to this application (paper 
No. 16 C of the record). The decree-holder 
challenged the right of the judgment-debtors to 
claim any apportionment of their liability. 

(8) On 14-3-1942 (:1349 Fash Rabi) another 

application was mr.de by Abdul Karim and Fazlul 
Rahman for amendment of the decree under Sec¬ 
tion 8. Debt Redemption Act. Tlris was in respect 
of the entire decree. On 20-3-1942, the Court direct¬ 
ed tliat the application be put on the file. On 
28-3-1942, the learned Civil Judge allowed the ap¬ 
plication dated 27-11-1941. with the result that the 
decree to the extent of seven-eighths share only v/as 
amended. This order of the learned Judge has 
been challenged by the decree-holder in Execution 
First Appeal No. 224 of 1942. 

(9) We have thus two appeals before us made by 
the decree-holder, Chotey Lai, against Fazlul Rah¬ 
man and Abdul Karim, and they are directed 
against the two orders mentioned above, by one of 
which, Fazlul Rahman’s petition for the amend¬ 
ment of the decree was granted and by the second 
of which the joint application of Abdul Karim and 

Fazlul Rahman for amendment of the decree was 
allowed. 

(10) These two appeals came up for hearing in 
the first instance before a Bench of this Court on 
5-4-1944. Two main questions arose for conside¬ 
ration before that Bench: (i) whether Abdul Karim 
and Fazlul Rahman are agriculturists within the 
meaning of the Debt Redemption Act and are en¬ 
titled to take the benefit of that Act and (ii) whe¬ 
ther on taking account and determining the amount 
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due to the decree-holder under Section 9 of the 
Debt Redemption Act the principal sum of the 
loan is to be determined with reference to the 
mortgage of 21-7-1931, or it is to be determined 
with reference to the mortgage of 11-1-1924. 

By their order dated 5-4-1944, the learned Judges 
appear to have decided the second question about 
the method of accounting thus; that the accounts 
would be re-opsned from the date of the first mort¬ 
gage i. e. 11-1-1924. With regard to the first ques¬ 
tion. however, the learned Judges felt some difficul¬ 
ty in deciding the matter inasmuch as the 
relevant facts had not been correctly ascertained 
by the Court belov/. Consequently they remitted 
two issues to the Court below. They are these: 

“(1) Whether Abdul Karim and Fazlul Rahman 
were agriculturists within the meaning of theU. P. 
Debt Redemption Act on ll-i-1924, and on 21-7- 
1931, the date of the mortgages, and on the date 
when they made an application for the amend¬ 
ment of the decree and whether they are jofntly 
or separately entitled to apply for the amend¬ 
ment of the decree under S. 8, U. P. Debt Re¬ 
demption Act ■ 


A. I. It. 

rate and was therefore not an agriculturist on the 
two dates mentioned in the issue remitted. 

(16) Against this finding as well objections have 
been filed by learned counsel for the parties under 
Order 41 Rule 26. Civil P. C. 

(17) We have heard learned counsel for the par¬ 
ties at length. The questions involved in these 
appeals are not free from difficulty. Two cardinal 
questions emerge from the discussions in these 
cases. They are (i) whether Abdul Karim and 
Fazlul Rahman or either of them was an “agricul¬ 
turist” at the relevant date and (ii) whether Abdul 
Karim and Fazlul Rahman or either of them could 
be considered to be “liable to pay the amount due 
under the decree” in question at the relevant date. 

(18) Before I proceed to deal with these questions 
it is convenient to state at once that the two 
orders under appeal in these two cases are orders 
passed by the Court below on the footing that the 
decree passed in proceedings under the Encum¬ 
bered Estates Act was in force and so was the ap¬ 
portionment of liability between the two judgment- 
debtors to the extent of seven-eighths and one- 
eighth. 
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“(2) In case only one of these two persons being 
(sic) (is) entitled to the benefit of the Debt Re¬ 
demption Act how is the loan to be apportioned 
between them in view of Section 11 of the Act 
and for what amount the decree is to be amend¬ 
ed in favour of such a person.” 

(11) It may be mentioned here that the learned 
Judges gave the judgment-debtors leave to present 
a fresh petition to the Court below, before investi¬ 
gation was made of the issues, amending their lor- 
mer applications; the fresh application was to be 
treated as a supplementary application and not a 
substantive application. Such an application ap¬ 
pears to have been made on 13 1-1945. 

(12) The learned Civil Judge returned his find¬ 
ings by his order dated 10-4-1945. He treated all 
the three dates i. e., 11-1-1924, 21-7-1931 and the 
date of the application i. e. 27-11-1941 as the crucial 
dates. He found that on 11-1-1924, Fazlul Rahman 
was an agriculturist but Abdul Karim was not in¬ 
asmuch as he paid a local rate of Rs. 119/12/6. On 
21-7-1931, also he found the position to be exactly 
the same. As regards the position on the date of 
the application he found, however, that after the 
execution of the ‘waqf’ the capacity of Fazlul Rah¬ 
man was that of a ‘Mutwalli’ and it v/as not open 
to him to take advantage of the provisions of the 
Debt Redemption Act. 

He further found that Fazlul Rahman as a *Mut- 
walli’ paid a local rate of more than Rs. 100/- and 
was, therefore, not entitled to claim any benefit 
xmder the Debt Redemption Act. In conclusion 
he also found that it was difficult, if not impossible, 
to arrive at any apportionment as regards the liabi¬ 
lity of Mie father and the son. In the result, he 
recorded his opinion that neither the father nor 
the son could make an application for amendment 
under the Act. 

(13) To these findings objections were filed by 
learned counsel for the parties. 

(14) Next, these appeals came up for hearing be¬ 
fore another Bench of two learned Judges. This 
Bench by an order dated 12-11-1946, remitted a 
fresh issue to the Court below for a finding. It was: 

“Was the ‘Mutwalli’, Fazlul Rahmari, an “agricul¬ 
turist” on the date of the application i. e. 27-11- 
1941, and 14-3-1942?” 

""(15) The learned Civil Judge by his order dated 
8-2-1937, has recorded the finding that the ‘Mutwal¬ 
li*, Fazlul Rahman, paid Rs. 105/4/- as local 


As mentioned above, in an earlier part of this 
judgment, on 15-11-1941 the proceedings under the 
Encumbered Estates Act were quashed. The result 
was that with those proceeding the decree passed 
in the course of those proceedings also came to an! 
end. Thereafter the only decree which could be 
amended by means of the applications made under 
Section 8 of the Debt Redemption Act is the decree 
which was passed in Suit No. 113 of 1932 as subse¬ 
quently amended by proceedings under the Agricul¬ 
turists’ Relief Act on 4-1-1936. This decree creates 
a joint and several liability against Abdul Karim 
and Fazlul Rahmon and it is not possible to amend 
the decree separately in favour of Abdul Karim and 
Fazlul Rahman limiting the liability of one to 
seven-eighths & that of the other to one-eighth. In 
this view of the matter, it is obvious that the orders I 
of the Court below dated 30-8-1941, and 28-3-1942, 
cannot stand. 

(19) In case the judgment-debtors-respondents to 
these appeals are found to be “agriculturists” and 
entitled under Section 8 to apply for amendment 
of the decree, the case will have to go back to the 
Court below for decision on tne merits. 


(20) I now proceed to deal with the two cardinal 
.estions involved in these appeals. 

The relevant provisions of law are these: 
iction 8 (1) of the Debt Redemption Act stand 

us: 


Notwithstanding the provisions of any decree or 
of any law for the time being in force, an 

:ulturist. liable to pay the amount d^ 

under a decree to which this Act applies pass^ 
oefore the commencement of this Act, may apply 

to the Civil Court . for the amendment 

Df the decree by reduction according to the prcn 
visions of this Act of the amount due under it.. 

(21) Under these provisions the applicant must 
■St of all be an “agriculturist”. Next, he ^ 

ider a liability to pay the amount due under tne 


22) The tei-m “agriculturist” is defined in Section 
Bub-section (3) of the Act thus: 
jriculturist” means a proprietor of a ^ahal or 
a share in or portion of a mahal or a tenant 
ivided that no such proprietor or tenant snau 
deemed to be an agriculturist if 

) the aggregate of the rent, if any, and ^ 
imes the local rate if any, payable by him ex 

eeds one thousand rupees, or .. . 








im 
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Explanation II.— If on account of a fall 
in the price of agricultural produce a tem¬ 
porary remission has been made in the 
land revenue payable by a proprietor’,- or 
in the rent payable by a tenant the local 
rate payable by such proprietor, shall, for the 
purposes of this sub-section, be deemed to have 
been reduced in the same proportion as the land 
revenue and the rent payable by such tenant 
shall be deemed to be the rent as reduced by 
such temporary remission in rent.” The rest of 
the definition is not material for our present 
purpose. 

(23) The expression “local rate’’ is defined in 
S. 2(10) thus : 

“Local rate" means the rate which under the U. P. 
Local Rates Act, 1914, is payable by, or recover¬ 
able from an agriculturist possessing heritable 
and transferable rights.” 

(24) This definition was substituted for the origi¬ 
nal definition, contained in the original Act, by the 
Amending Act (U. P. Act 6 of 1942). 

(25) The first question is whether Abdul Karim 
and Fazlul Rahman or either of them, was an 
"agriculturist” at the relevant date. The relevant 
date at which the applicants have to show that 
they were agriculturists is the date of the applica¬ 
tion made by them under Section 8 of the Debt 
Redemption Act. The first application made by 
them jointly was on 27-11-1941. On 14-3-1942, both 
of them made another application praying, in effect, 
that the entire decree might be amended under 
the provisions of the Debt Redemption Act. Both 
these dates fall within the same Fasli year i. e. 
1349 Fasli. The relevant date in this connection, 
therefore, is the year 1349 Fasli. It is the first 
mortgage on the basis of which the decree in dis¬ 
pute has been passed. Therefore by reason of the 
provisions of Section 21 of the Debt Redemption 
Act, no personal decree can be passed, nor has it 

been passed against any of the two judgment-deb¬ 
tors. 

It follows, therefore, that the amount due under 
the decree in the present case can be realised only 
from the property mortgaged. The Full Bench 
decision of this Court in — ‘Ketki Kunwar v. Ram 
Swamp’, AIR 1942 All 390 (A), has laid down 
these propositions 

"Where the advance is recoverable from the pro¬ 
perty of an agriculturist the proviso to Section 
2 (9) of the Debt Redemption Act has no appli¬ 
cation and the case is governed by the main 
clause of S. 2 (9). 

Where the advance is recoverable only from the 
property of an agriculturist, it is not necessary' 
that the advance should have been also made 
to an agriculturist.” 

(26) Following the decision in the case of — 
‘Ketki Kunwar, (A)’, in the case of —‘Shil Gange 
V. Manohar Lal’, AIR 1945 All 346 (B), a Bench of 
this Court has held: 

“To attract the application of Section 8 all that 
IS necessaiy is that the advance should be recove¬ 
rable only from the property of an agriculturist; 

It is not necessary that the advance should have 
been also made to an agriculturist,” 

(27) To the same effect is the decision of another 
Bench of this Court in — ‘Benaras Bank Ltd. v. 
Dwarka Nath’, AIR 1946 All 497 (C), which held: 

Where the advance is recoverable only from the 
property of an agriculturist or workman, it is not 
necessary that the advance should have been also 
made to a workman or an agriculturist.” 

(28) The relevant date, therefore when an appli¬ 
cant in a case like the present has to show that he 


is an agriculturist is the date of the application. 
It is, therefore, not material to consider whether 
the applicant or applicants was or were agricul¬ 
turists at the time of the loan either in the year 
1924 or the year 1931. 

(29) In the present case admittedly we are not 
concerned witn the payment of "rent”. Abdul 
Karim as well as Fazlul Rahman claim to be “agri¬ 
culturists” by reason of the fact that they are pro¬ 
prietors of a ‘Mahal’ or a share in or portion of a 
Mahal; but by reason of the ‘proviso’ attached to 
the definition, neither of them would be deemed 
to be an “agriculturist” if ten times the local rate, 
if any, payable by h'm, exceeds one thousand 
rupees. The crucial question, therefore, is: What 
was the "local rate” payable by each of them at 
the relevant date? If it was less than a hundred 
rupees each one would, according to the definition, 
be an “agriculturist”. 

(30) According to the findings recorded by the 
Court below, which we have accepted, it would ap¬ 
pear that at the time of the first mortgage i. e., 
11-1-1924, Abdul Karim paid a local rate of Rs. 
119/8,6 whereas Fazlul Rahman paid only Rs. 
13/-. Exactly the same was the position on 21-7- 
1931, when the second mortgage was executed. On 
2-2-1940, Abdul Karim executed the ‘waqf alal-aulad’, 
Thereafter Abdul Karim paid only Rs. 2/- as local 
rate in respect of the property held by him in vil¬ 
lage Mohammadganj. Fazlul Rahman, in his per¬ 
sonal right, paid, as before, Rs. 13/- as local rate; 
but Fazlul Rahman as the ‘Mutwalli’ under the 
waqf alal aulad’ paid in respect of all the waqf 
properties, a total amount of 'local rate' amounting 
to Rs. 119'7/-. This amount of local rate, however, 
does not take it out of the "remissions” which were 
made by the Provincial Government in rent as well 
as Land Revenue on account of the fall in the price 
of the agricultural produce. Thus the position 
was that on 27-11-1941, as well as on 14-3-1942 — 
both these dates fall within the same year, 1349 
Fasli — Abdul Karim was an “agriculturist” inas¬ 
much as he paid only Rs. 2/- as local rate. Simi¬ 
larly, Fazlul Raliman, in his personal capacity was 
also an “agriculturist” inasmuch as he paid Rs. 13/- 
as local rate. 


(31) As Mutwalli Fazlul Rahman would nor¬ 
mally be liable to pay Rs. 119/7/- as local rate. 


t.3Z) ine important question, therefore, is whe¬ 
ther Fazlul Rahman as ‘Mutwalli’ is entitled to the 
benefit of “remissions” in rent and land revenue 
made by the Provincial Government; if so, to what 
extent? The remissions made by Government in 
the land revenue in the Tahsils and the Mahals 
of the various villages in the Moradabad district 
were allowed on account of the fall in the price of 
the agricultural produce. This was notified by 
Government under notification No. 620B/1B dated 
7-11-1931, (Ext. 31 on the record). According to 
the findings recorded by the Court below, it is 
clear that the rate of remission continued from the 
1st of July, 1931, to 30th of June, 1942. The re¬ 
mission was to the extent of one-sixth of the land 

revenue and there was a corresponding remission 
m the rent as well. 


(33) There are altogether six items of property 
comprised in the deed of waqf as would appear 
from ‘Ext. PP’, “the chart” prepared on the basis 
Of village papers, which is admitted by the parties 
to be correct. Land revenue is actually paid in 
respect of some of these items of property, but some 
others are ‘muafi’ lands in respect of which no 
land revenue is paid. The Court below has in 
calculating the amount of local rate payable bv 
the ‘Mutwalli’ taken into consideration the rem's- 
sion in respect of the items of property where 
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land revenue is actually payable, but it has de¬ 
clined to take into account such remission in res¬ 
pect of the items of property where land revenue 
is not actually payable i.e., the items of property 
which are ‘muafi’ lands. 

The question is whether that is a correct view 
of the matter. In this comiection. the provisions 
of explanation 2 attached to the definition of an 
“agriculturist" in sub-s. (3) of S. 2, Debt Redemp¬ 
tion Act and, in particular, the expression "tem¬ 
porary remission has been made in the land re¬ 
venue payable by a proprietor" have to be care¬ 
fully considered. 

(.34) Explanation II provides: 

“If on account of a fall in the price of agricul¬ 
tural produce a temporary remission has been 
made in the land revenue payable by a proprie¬ 
tor, or in the rent payable by a tenant the local 
rate payable by such proprietor, shall, for the 
purposes of this sub-section, be deemed to have 
been reduced in the same proportion as the 
land revenue and the rent payable by such 
tenant shall be deemed to be the rent as reduc¬ 
ed by such temporary remission in rent." 


(37) In this connection, reference is made to S. 
2(1) of the Debt Redemption Act which, 'inter 
alia’, incorporates the definition of “land revenue" 
as given in the U. P. Tenancy Act, 1939. Refer¬ 
ence is also made to S. 3(c) of the Debt Redemp¬ 
tion Act which provides: 

"For the purposes of this case .(c) 'local 

rate’ in respect of which a notification of exemp¬ 
tion has been issued under the provisions of S. 
15, U. P. Local Rates Act, 1914, ‘shall be deemed 
to be payable’ .’’ 

(38) The effect of this provision is that a “local 
rate" would still be deemed to be “payable" for 
purposes of this Act even though the proprietor 
of the land may have been granted an exemption 
by the Provincial Government under S. 15, U. P. 
Local Rates Act, 1914. The idea underlying this 
provision undoubtedly is that even though a pro¬ 
prietor may have been exempted from the pay¬ 
ment of local rate under S. 15 of the Local Rates 
Act, he will nevertheless be deemed to be pay¬ 
ing the local rate from the payment of which he 
has been exempted so that he may be able to take 
advantage of the Debt Redemption Act and be 
entitled to the benefits thereof. 


(35) It has been contended on behalf of the 
respondent-judgment-debtor that there v/ere re¬ 
missions in revenue where it was payable and in 
rent where no revenue was payable, so in accord¬ 
ance with the provisions of Explanation II pro¬ 
portionate remissions should be allowed in the 
local re te payable by him. It has been contendea 
on behalf of the decree-holder that, on a proper 
construction of Explanation II, “local rate" would 
be deemed to have been reduced only when remis¬ 
sion has been actually made in the land revenue 
payable by a proprietor. If no land revenue is 
paid by a proprietor and consequently no remis¬ 
sion could be made in such revenue no question 
of a reduction in the amount of “local rate” arises. 

On the other hand, it is argued on behalf of 
the judgment-debtor that actual remission of 'land 
revenue’ is not the sole criterion for determining 
the reduction that may be deemed to have been 
made in the ‘local rate’. In this connection, it is 
pointed out by learned counsel for the judgment- 
debtor-respondent that in the definition of an 
“agriculturist" no prominence has been given to 
“land revenue", rather prominence has been given 
to “local rate”, inasmuch as it was contemplated 
by the legislature that there were lands which 
paid no land revenue. But that every kind of 
■ land paid “local rate”. 

Reference is made in this connection to the 
definition of “local rate” in S. 2(10) of the Debt 
Redemption Act. Next, reference is made to the 
provisions of S. 2. U. P. Local Rates Act (Act 1 
of 1914) which show that .in order to determine 
the “local rate” in the case of land of which re¬ 
venue has been wholly or in part released the 
revenue that would have been assessed, but for the 
complete or partial release, is taken into account. 
In the present case “local rate” is payable in res¬ 
pect of all the six items of property comprised in 
the deed of ‘waqf. It is thus argued that the 
basis for the assessment of “local rate” is land 
revenue, ‘actual or assumed’. And “local rate” is 
to bear a certain nroportion to the land revenue 
'assessed or assumed'. 

(36) Next, reference is made to the definition 
of “revenue” in S. 3(19) of the U. P. Tenancy 
Act: 

“ ‘Revenue’ means land revenue and includes 
revenue assessed only for the purpose of calcu¬ 
lating the local rate payable under the United 
Provinces Local Rates Act (Act 1 of 1914)”. 


(39) On the strength of these statutory provi¬ 
sions it has been contended on behalf of the 
judgment-debtor that “local rate", even where no 
land revenue is payable assumes a certain amount 
of land revenue for purpose of calculation and 
the said assumed land revenue should be taken 
into consideration wherever such calculation is 
necessary for determining the amount of "local 
rate". 

(40) Next, reference is made to S. 123, U. P. 
Tenancy Act which, in effect, provides that in 
cases of agricultural calamities the Provincial 
Government may remit or suspend the rent pay¬ 
able by tenants in accordance with the provisions 
contained in sch. G. It also provides that in such 
an event the land revenue shall also be remitted 
or suspended in the same proportion. 

It is argued that it is clear from the afore¬ 
mentioned provisions that what the legislature 
contemplates is that whenever there is a remission 
in rent, there will necessarily be a. reduction, in 
the same proportion of land revenue payable. In 
the present case admittedly there has been a remis¬ 
sion of 'rent' as well as ‘land revenue’. It is. therefore, 
argued that even in respect ot the items of pro¬ 
perty for which no land revenue is payable actual¬ 
ly there has been a reduction in the rent pay¬ 
able. That being so, the proprietor should have 
the benefit of a corresponding reduction in the 
‘local rate' payable by him. 

We have given careful consideration to all these 
arguments. The crux of the whole matter is whe¬ 
ther the expression “land revenue payable by a 
proprietor” in Explanation II means only land 
revenue ‘actually payable’ or it Includes land re¬ 
venue which may be 'assumed to be payable’ by a 
proprietor. Stress has been laid by learned coun¬ 
sel for the judgment-debtor-respondent that the 
Debt Redemption Act being a remedial statute 
should be construed liberally. Reference has been 
made to the decision of the Judicial Committee < 
of the Privy Council in the ce.se of — ‘Raghu Raj 
Singh V. Hari Kishan Das’, AIR 1944 PC 35 (D), I 
where it was laid down at page 38: I 

“The words of a remedial statute must be con- J 
strued so far as they reasonably admit so as to j 
secure that the relief contemplated by the sta- I 
tute shall not be denied to the class intended I 
to be relieved. I 

(41) These observations were made by their I 
Lord.ships of the Judicial Committee in conneo- I 
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tion with the Agriculturists’ Relief Act, but they 
have equal cogency with reference to the provi¬ 
sions of the U. P. Debt Redemption Act, which 
is also an Act for granting relief from indebted¬ 
ness to agriculturists and workmen in the United 
Provmces. This view has been taken by a Bench 
of this Court in the case of — 'AIR 1946 All 
497 (O' where it was held: 

“The U. P. Debt Redemption Act being a reme¬ 
dial statute its words must be construed so far 

as they reasonably admit so as to secure that 

the relief contemplated by the statute shall not 

be denied to the class intended to be relieved.” 

(42) Bearing in mind these principles, we have 
to construe the provisions of Explanation II and, 
in particular, the expa*ession “temporary remis¬ 
sion has been made in the land revenue payable 
by a proprietor” as it occurs in that Explanation. 
The principles underlying the provisions of the 
Local Rates Act (U. P. Act 1 cf 1914i clearly in¬ 
dicate that there is a very real connection between 
the land revenue assessed on an estate (where 
land revenue is actually payable or paid) and the 
land revenue assumed to be assessed on an estate 
(where land revenue is not payable or paid). In both 
these cases, the amount of “local rate" payable is 
assessed with direct reference to the amount of 
such land revenue. In either case if land revenue 
Is reduced in respect of an estate there would be 
an automatic reduction of the amomat of local 
rate payable. Conversely, if ‘land revenue’ is en¬ 
hance, there would be an automatic increase in 
Uie amoimt of ‘local rate’ as well. The determi¬ 
nation of the amount of ‘assumed land revenue’ 
(in the case of land not subject to land revenue) 
is directly based upon land revenue actually pay¬ 
able for similar land. When the ‘liability’ is mea¬ 
sured by an assumed standard the 'corresponding 
relief, in case of a temporary remission, should 
not be measured by a different standard; benefit 
of remission available in one case sliould be avail¬ 
able in the other case as well. 

On principle, therefore, there appears no reason 
why benefit of the temporary remission in the 
amoimt of land revenue should not go to the 
landlord or proprietor who is equally liable for 
payment of the local rate. The provisions of the 
Debt Redemption Act have to be interpreted li¬ 
berally so as to promote the object whxh the 
lagislature had in view in enacting the Act. Tnere- 
fore, the proper interpretation of Explanation II 
attached to the definition of an “agr.cullurist” 
in S. 2(3) is that the benefit of a temporary re¬ 
mission of land revenue goes both to the landlord 
(or proprietor) who actually pays land revenue 
as well as to the landlord or proprietor who is 
^uiiied to pay land revenue. In either case the 
landlord (or proprietorj has to pay “local rate" at 
the same rate. 

The object of this Explanation is that the effect 
01 a temporary remission in land revenue should 
he a reduction in the amount of the "local rate" 
payable. In my view, therefore, the ‘waqf estate’, 
^ represented by the 'Mutwalli’ Fazlul Rahman 
is also entitled to claim a reduction in the local 
rate payable in respect of four non-revenue pay- 
1^ Items of property comprised in the ‘waqf’. In 
this view of the matter, admittedly the amount 
Of local rate payable by all the six items of the 
zamindari property comprised in the ‘waqf’ would 
w less than a hundred rupees. The result, there¬ 
fore, is that the 'waqf estate’ as represented by the 

F^izlul Rahman, is an “agriculturist” 
within the meaning of the definition of the term 
as contained in S. 2(3), Debt Redemption Act. 
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(43) Another argument addressed to us on behalf 
of the judgment-debtor-respondent, Fazlul Rahman, 
the ‘MuiwaiU’, is that the ‘W'aqf’ represented by 
him m his capacity as a ‘Mutwalli’ does not pay 
any “local rate" such as is contemplated by the 
definition of the term “agriculturist". The con¬ 
tention is that “local rate” relerrcd to in the de¬ 
finition means the “local rate” as it is defined 
in S. 2(10) of the Debt Redemption Act. That 
definition is set out above in an earlier part of 
this judgment. The argument is that the 'waqf’ 
represented by the ‘Mutwali’ does not come with¬ 
in the category of an "agriculturist” possessing 
heritable and transferable rights. 

This argument has force. Considering the nature 
of the ‘Wc-qf property, it seems to me clear that 
the ‘waqf estate which has been found by the 
court below to pay a “local rate” of Rs. 105/4/- 
cannot be looked upon as an agriculturist which 
possesses heritable and transferable rights. It is 
well settled that ‘waqf property is neither heri¬ 
table nor transferable. The “local rate” payable 
by the ‘waqf estate, whatever may be the amount 
of such local rate, would not therefore, affect the 
character of the ‘waqf estate as an “agricul¬ 
turist”. 

(44) In the result, therefore, I would hold that 
both Abdul Karim & Fazlul Rahman were “agri¬ 
culturists” at the date of the application under 
S. 8, Debt Redemption Act. Similarly the 'waqf 
estate as represented by Fazlur Rahman was an 
“agriculturist” at the date of the application. 

(45) The next question which has to be con¬ 
sidered 13 whether, at the relevant date, Abdul 
Karim and Fazlur Rahman, or, either of them, 
could be considered to be "liable to pay the 
amount due under the decree" within the mean¬ 
ing of that expression in S. 8, Debt Redemption 
Act, The decree in question is a mortgage decree 
passed on 31-1-1933. This decree was modified in 
proceedings under the Agriculturists Relief Act on 
4-1-1936. On 2-2-1940 Abdul Karim created a ‘waqf’ 
‘alal aulad’ in respect of six items of the zemin- 
dari property which were comprised in the mort¬ 
gage. Thenceforward he ceased to have any in¬ 
terest in such property. 

(46) As mentioned above there is no personal 
liability attaching to Abdui Karim or Fazlur 
Rahman in respect of the mortgage decree in 
question. All the property from which the amount 
due under the mortgage decree can be realised, 
pa.ssed cut of the hands of Abdul Karim by rea¬ 
son of the waqf created by him in February 1940. 

It follows that Abdul Karim cannot be considered 
to be "liable to pay the amount due under the 
mortgage decree" within the meaning of S. 8, Debt 
Redemption Act. For the same reason Fazlur 
Raiiman in his personal capacity cannot be said 
to be liable to pay the amount due under the 
decree. But the ‘waqf represented by Fazlur 
Raliman as its ‘mutawalli’, is liable to pay the 
amount due under the decree. As a matter of 
fact, the deed of ‘waqf makes an explicit provi- 

payment of the mortgage debt out 
of the dedicated property. Therefore, the result 
IS that Abdul Karim was not liable to pay the 
amount due under the decree and was, therefore, 
not competent to apply under S. 8. Debt Redemp¬ 
tion Act for reduction of the amount of the de¬ 
cree. But the ‘waqf estate undoubtedly is liable 
to pay the amount due under the decree. Fazlur 
Rahman as ‘mutawalli’ is. therefore, fully compe¬ 
tent to make an application under S. 8, Debt Re¬ 
demption Act. Obviously it is an application in 
tne name and on behalf of the ‘waqf. 
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(47) For the reasons given above, I would allow 
both the appeals, set aside the orders of the 
Court below dated 30-8-1941, and 28-3-1942, and 
direct that the case shall be sent back to that 
Court with directions to dispose of the applica¬ 
tions made on 27-11-1941 and 14-3-1942 (as modi¬ 
fied subsequently by the application dated 13-1- 
1945) by Fazlur Rahman on their merits, bear¬ 
ing in mind the observations made in this judg¬ 
ment. The accounts will be re-opened and the 
Court will determine the amount after going in¬ 
to the accounts from the date of the first mort¬ 
gage i.e. 11-1-1924. Costs here and hitherto will 
abide the result. 

(48) SAPRU, J.: I agree. 

BY THE COURT: 

(49) We allow this appeal, set aside the orders 
of the Court below dated 30-8-1941 and 28-3-1942, 
and direct that the case shall be sent back to that 
Court with directions to dispose of the applica¬ 
tions made by Fazlur Rahman on 27-11-1941 and 
14-3-1942 (as modified subsequently by the appli¬ 
cation dated 13-1-1945) for amendment of the 
mortgage decree, on their merits, bearing in mind 
the observations made in this judgment. The ac¬ 
counts will be re-opened and the Court below will 
determine the amount after going into the ac¬ 
counts from the date of the first mortgage, i.e., 
11-1-1924. 

(50) Costs here and hitherto shall abide the re¬ 
sult. 

B/R.G.D, Appeal allowed. 
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DESAI J. 

Krishna Behari Goel, Defendant-Applicant v. 
Raj Mangal Persad and others, Plaintiffs- 
Opposite Party. 

Civil Revn. No. 1055 of 1953, D/- 18-9-1953. 
from order of Addl. Civil J., Gorakhpur, D/- 
3-6-1953. 

(a) Civil P. C. (1908), O. 22, R. 10 — 

Assignee from legal representative of deceased 
party is entitled to apply under R. 10. AIR 
1922 PC 304 and AIR 1946 Nag 164, Distin¬ 
guished. (Para 3) 

Anno: C. P. C., O. 22, R, 10 N. 2 Pts 8 and 9. 

(b) Civil P. C. (1908), O. 22, R. 10 *— Appli¬ 
cation under Rule — Question of validity of 
assignment need not be decided at that stage. 

(Para 4) 

Anno: C. P. C., O. 22, R. 10 N. 2. 

(c) CivU P. C. (1908), O. 22, R. I — Suit 

claiming injunction for restraining defendant 
from interfering with plaintiff’s possession 
over property in dispute — Suit does not abate 
on plaintiff’s death. 5 Ind Cas 937 (Mad), Dis¬ 
tinguished. (Para 5) 

Anno: C. P. C., O. 22, R. 1 N. 7. 

Vindheshwari Pd., for Applicant. 

CASES REFERRED ; 

(A) (’22) AIR 1922 PC 304: 1 Pat 581 (PC) 

(Pr 3) 

(B) (’46) AIR 1946 Nag 164: ILR (1946) Nag 
43 (Pr 3) 

(C) (TO) 5 Ind Cas 937: 7 Mad LT 195 (Pr 5) 

ORDER: The applicant challenges the order 
of the trial Court impleading the opposite parties 
as plaintiffs along with the original plaintiff. 


A. I.S. 

(2) The suit was instituted by Sukhhu against 
the applicant for an injunction to restrain him 
from interfering with his possession over certain 
occupancy tenancy. During the pendency of the 
suit Sukhhu died and Shrimati Surjita and others 
applied for being brought on the record as his 
legal representatives. While that application was 
pending they transferred their interest in the pro¬ 
perty in dispute to the opposite parties. There¬ 
upon the opposite parties applied for leave of the 
Court to can-y on the suit under O. 22, R. 10. 
Their application was opposed by the applicant 
who contended that the assignment of occupancy 
rights in their favour by Surjita and others was 
invalid, that under O. 22, R. 10 an assignee from 
the original plaintiff or defendant can be grant¬ 
ed permission, but not an assignee from a legal 
representative of the original plaintiff and that 
the right that the plaintiff had claimed was a 
personal right which did not survive his death.' 
The application of the opposite parties was allow¬ 
ed by the trial Court and the opposite parties 
have now been added as plaintiffs. 

(3) The view taken by the trial Court is correct. 
There is no justification for holding that the 
provision in O. 22, R. 10 applies to a devolution, 
assignment or creation of an interest by the ori¬ 
ginal plaintiff and not by his legal representative. 
The words "plaintiff" and "defendant" are not 
used in that provision at all. It simply refers to 
assignment, creation or devolution of any inter¬ 
est; this means that it applies in the case of 
every assignment, creation or devolution of an 
interest, whether by the original parties to the 
suit or by their legal representatives. There 
would have been no justification for mak¬ 
ing any distinction between an assignment, crea¬ 
tion or devolution of an interest by the original 
parties to the suit and an assignment etc. by 
legal representatives of the original parties. There¬ 
fore, it could not have been contemplated by the 
Legislature that the words "an assignment etc." 
refer to an assignment by the original parties and 
not by their legal representatives. 

Reliance was placed upon — Manindra Chandra 
Nandi v. Ram Kumar Lai Bhagat', AIR 1922 P.C. 

304 (A). The question whether the provision of O. 22, 

R. 10 applies to an assignment etc. by the 
original parties or also an assignment by their 
legal representatives did not arise before their 
Lordships of the Judicial Committee and their 
Lordships never held that it applies to an assign¬ 
ment by the original parties and not to an assign¬ 
ment by their legal representatives. In the case 
before their Lordships there was only a lease 
granted by a defendant and that lease was held 
to be not an assignment, creation or devolution 
of any interest within the meaining of O. 22, R. 

10. When there was no assignment etc. in that 
case the other question, whether an assignee from 
a legal representative of an original party can 
apply or not, did not arise. When their Lordships, 
while explaining the provision, remarked on p. 306 
that: 

“The order contemplates cases of devolution of 

interest from some original party to the suit, 

whether plaintiff or defendant, upon some one , 

else", 

they did not intend to say that it contemplates I 
cases of devolution of interest only from the ori- I 
ginal parties to the suit and not from their legal I 
representatives. In —‘Champalal Bansilal v. Mt. I 
Sona Bai’, AIR 1946 Nag 164 (B), the above quot- I 
ed observation of their Lordships was relied upon. I 
In that case the application under O. 22, R. 10 I 
was made by an assignee from one claiming to I 
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be an heir of the deceased plaintiff, but the so- 
called heir had not applied for substitution of 
his name in pl^e of that of the deceased plain¬ 
tiff. It was found by the Courts that the so-called 
heir was not the heir of the deceased plaintiff and 
that consequently the applicants were not entitl¬ 
ed to be substituted under O. 22, R. 10. 

Thus in that case also the question whether an 
application under O. 22, R. 10 by an assignee from 
a legal representative of a deceased party can 
be made or not did not arise. The application 
of the so-called assignees would have been dis¬ 
missed on merits even if it was found that he 
was entitled to apply under O. 22. R. 10. He would 
have failed on merits because ihere was no devolu¬ 
tion of interest in his favour at all. No other case 
was referred to in support of the contention. I 
hold that one claiming to be an assignee from a 
legal representative of a deceased party is entitl¬ 
ed to apply under O. 22, R. 10. 

(4) The next contention was that the assign¬ 
ment in favour of the opposite parties was invalid. 
Though this question was raised before the trial 
Court, it has not given any finding on it. It is not 
known if the applicant pressed this objection be¬ 
fore it. The appellate Court does not mention 
anything about this objection and evidently it 
was not pressed before it. The occupancy rights 
were transferred by Surjita etc. in favour of the 
opposite parlies on 16-7-1952. Leaving aside the 
question whether on 16-7-1952 occupancy rights 
could be transferred or not. I am of the opinion 
that it was not obligatoi 7 upon the trial Court 
to decide the question. At the moment it was con¬ 
cerned only with the question whether the oppo¬ 
site parties should be given permission to con¬ 
tinue the suit or not. Tliey claimed to be assignees 
& as assignees they could be granted permission. 
Whether they could get the relief or not w'as a 
different question to be answered after the suit 
was tried. 

At that time the question would arise whether 
the assignment in their favour was valid or not. 
If the assignment was found to be invalid they 
would not be granted the relief even if they were 
added as plaintiffs. The addition of their names 
in the title of the suit did not mean that the 
assignment in their favour was valid and that 
I they must get the relief. Consequently it appears 
; to me that it was not essential for the trial Court 
I to decide the question of the validity of the assi- 
^gnment at this stage. On their being impleaded 
as plaintiffs, it will be open to the applicant to 
raise the question of the validity and to plead 
that they were not entitled to the relief as assig¬ 
nees. Whether the assignment was valid or not 
would then be an issue in the suit itself. 

(5) The suit was not of a personal nature at 
all. Sukhhu did not claim any personal right. 
The injunction sought was that the applicant 
should not interfere with his possession over tne 
property in dispute. A suit claiming injunction of 
this nature did not abate on the death of the 
plaintiff. The cause of action survived to his legal 
representative who came in possession of the pro¬ 
perty in dispute. In —‘Josiam Thiruvengada v. 
Sami Iyengar’, 5 Ind Cas 937 (Mad) (C), the in¬ 
junction sought was to restrain the defendant 
from interfering with the plaintiff's right to stand 
at a particular place in a certain temple and that 
was held to be a personal action which died with 
the plaintiff. The injunction sought in the present 
case was of a different nature. 
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(6) There is no force in this application and it 
is dismissed. 

B/V.R.B. Application dismissed. 
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DESAI J. 

Bishamber Dayal, Applicant v. State. 

Criminal Revn. Nos. 867 and 868 of 1952, D/- 
18-9-1953, against order and judgment of Sess. 
J., Bulandshahr, D/- 30-4-1952. 

(a) Essential Supplies (Temporary Powers) 
Act (1946), S. 7 — U. P. Flour, Rice and Dal 
Mills Control Order (1948), Cls. 3, 8 — Contra¬ 
vention of Cl. 3 — No person can be punished. 

When the prohibition under Cl. 3 is on a 
flcur mill, infringement of that prohibition 
cannot be punished under Cl. 8. As it is a 
flour mill that is prohibited from doing a 
certain act, the prohibition can be infring¬ 
ed only by a flour mill. In other words, 
the order is so worded that its provisions 
can be contravened only by a flour mill, 
but a flour mill is not a person who can 
be prosecuted. It is not like a company or 
a firm which is a compendious name for 
group of persons. 

When in the whole order there is no 
reference to any human being connected 
with a flour mill or otherwise, it is impossi¬ 
ble to say that any particular person has 
contravened any provision of the Order and 
is liable to the punishment provided under 
S. 7, Essential Supplies Act. (Para 2) 

(b) U. P. Flour, Rice and Dal Mills Control 
Order (1948), Cl. 3 — ‘Flour milP does not 
mean its owner. 

There is no reason for holding that the 
words “Flour Mill” in CL 3 should mean 
the owners of a flour mill even if they are 
not present in it, and not some other per¬ 
son connected with it, such as a manager 
or a lessee or a servant or the owner’s 
son Or brother. (Para 3) 

(c) Interpretation of Statutes — Penal 
Clause — (U. P. Flour, Rice and Dal Mills 
Control Order (1948), Cl. 3). 

An order of a penal nature must be 
clear and specific in its language and must 
not leave anything to presumption. If a 
member of the public is prohibited from 
doing an act, he must be prohibited clearly 
and in an unambiguous language. The 
prohibition cannot be left to be implied 
from some fact. (Para 3) 

Held that if the State wanted to hold 
the proprietor of a flour mill responsible 
for any grinding of controlled foodgrains 
without a licence, whether the grinding was 
done by himself or by his servant in his 
absence, it should have used clear language 
in CL 3 of the Order. (Para 3) 

P. C. Gautam, for Applicant; H. N. Seth, 
Brief holder, for the State. 

ORDER: The applicants have been convicted 
u/s. 7, Essential Supplies (Temporary Powers) Act 
read with cl. 8, U. P. Flour, Rice and Dal Mills 
Control Order, 1948. It has been held by the 
Courts below that they contravened cl. 3 of the 
Order by allowing “bajra” and wheat to be ground 
in their flour mill without having a licence 
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The applicants are the owners of a flour miU 
situated in Kakore and it was inspected by a 
Marketing Inspector who found that the mill 
was being worked by Mahboob, a servant of the 
applicants and that ‘bajra’ and wheat were being 
ground. He also found that the applicants had 
not obtained a licence for grinding controlled 
fooGgrains in the mill. “Bajra” and wheat are 
controlled foodgrains. Clause 3 of the Order is; 

“No flour mill x x x shall grind or hull 
XXX any controlled foodgrain except under 
and in accordance with the terms of a licence 
granted under this Order", 

(2) I am surprised at the language used in this 
clause. I never expected such words as “no flour 
mill shall grind” in a formal Order of a penal 
nature issued by the State in exercise of the 
powers confeiTod by an Act. Something may be 
ground in a flour mill but a flour mill cannot 
be said to grind anything — an inanimate ob¬ 
ject cannot do an act and it seems to me 
meaningless to prohibit a flour mill from grind¬ 
ing anything. There is no reference to any 
human being in this clause. “Fiour Mill” is 
defined in cl. 2 to mean “a power driven fiour 
mill other than a roller mill”. With that defi¬ 
nition staring in one’s face, one cannot possibly 
hold that a “flour mill” is not an inanimate ob¬ 
ject commonly knowm as a flour mill but a 
person owning a flour mill, or managing or work¬ 
ing it. If the State wanted to prohibit an owner 
or a manager or a sen’ant from grmding con¬ 
trolled foodgrains in a flour mill without ob¬ 
taining a licence, it should have said so in so 
many words so that the public could know whose 
responsibility it is to see that the prohibited 
act is not done. 

Clause 4 of the Order refers to applications for 
licence.^; ibis also does not rexer to any human being. 
It does not say by whotn on application should 
be made. r.Ierely because the forms given in the 
schedule suggest that it should ue nude oy an 
owner, it cannot be said that the words “fiour 
mill" in cl. 3 mean its owmer. Clause 8 is to the 
effect that: 

“If any person contravenes any provision of 
this Order or aiiy of the terms of the 
licence granted under this Order, he 
shall be liable to the punishment pro¬ 
vided under Section 7, Essential Supplies 
(Temporary) Powers Act.” 

This is the only provision in the Order w^hich 
refers to a person. When the prohibition under 
cl. 3 is on a flour mill, infringement of that pro¬ 
hibition cannot be punished under cl. 8. As it 
is a fiour mill that is prohibited from doing 
a certain act, the prohibition can be infringed 
only by a flour mill. In other words, the Order 
is so worded that its provisions can be contra¬ 
vened only by a flour mill, but a flour mill is 
not a person who can be prosecuted. It is not 
like a company or a firm v/hich is a compendi¬ 
ous name for group of persons. A company 
or a firm can be included in the meaning of the 
word “person” but a flour mill cannot be, the 
State may hold the applicants and flour miU 
guilty of contravening cl. 3 of the Order, but 
cannot hold them guilty. When in the whole 
Order there is no reference to any human being 
connected with a flour mill or otherwise, it is 
Impossible to say that any paiticular person 
has contravened any provision of the Order and 
I is liable to the punishment provided under S. 7, 
[Essential Sui^lies Act. 

(3) In the present case it has been found that 
Mahboob was working the mill and that the 


applicants were not present there. There is 
nothing in the Order to justify holding the ap¬ 
plicants responsible for that act of Mahboob. 
There is no reason for holding that the words 
“Flour Mill” in cl. 3 should mean the owners 
of a flour mill even if they are not present 
in it, and not some other person connected with 
it, such as a manager or a lessee or a servant 
or the owner's son or brother. At the most' 
Mahboob, who did the actual act of grinding 
'bajra’ and wheat in the flour mill, can be said 
to have contravened the provision of cl. 3 of 
the Order but not the applicants. It is not the 
prosecution case that they had abetted Mahboob 
in the doing of the act; therefore they cannot 
be prosecuted as abettors also. If the State 
wanted to hold the proprietor of a flour mill 
responsible for any grinding of controlled food- 
grains without a licence, whether the grinding 
was done by himself or by his servant in his 
absence, it should have used clear language in 
the Order. An order of a penal nature must be 
clear and specific in its language and must not 
leave anything to presumption. If a member of 
the public is prohibited from doing an act, he 
must be prohibited clearly and in an unambigu¬ 
ous language. The prohibition cannot be left 
to be implied from some facts. 

(4) I hold that there is nothing in the U. P. 
Flour, Rice and Dal Mills Control Order casting 
any liability upon the applicants and that they 
cannot be punished for contravening any pro¬ 
vision of it. The applications are allowed. The 
convictions and sentences of the applicants are 
set aside and they are acquitted. The fines, if 
realised from them, should be refunded. 

(5) Leave to appeal to the Supreme Court is 
refused. 

B/D.R.R. Application allowed- 
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C. B. AGARWALA AND DESAI JJ. 

Smt. Shanti Devi, PlaintifT-Appellant v. Mt. 
Kubra Begum and another, Defendants-Res- 
pondents. 

First Appeal No. nil of 1951, D/- 22-9-1953, 
against decree of Addl. Civil J., Farrukhabad, 
D/- 14-4-1951. 

Court-fees Act (1870), Sch, I. Art. 1 and Art. 
2B (as amended by U. P. Act 19 of 1938), Sch. 
n Art. 11 — Dismissal of application under 
S. 12, U. P. Agriculturists Relief Act on 
merits — Appeal — Court-fee — (Debt Laws 
— U. P. Agriculturists* Relief Act (1934), Ss. 
12 and 23). 

The dismissal of an application under S. 

12 of the Agriculturists’ Relief Act on the 
merits on the finding that the transaction 
was net a mortgage but a sale is as much 
a decree as the order allowing the applica¬ 
tion. There is a conclusive determination 
of the rights of the parties with regard to 
the matter in controversy in the applica¬ 
tion so far as regards the Court express¬ 
ing it is concerned. It is, therefore, a de¬ 
cree as defined in the (I^ivil Procedure Code. 
Even if it is an order in form it has the 
force of a decree. An appeal both against 
the dismissal of an application under S. 

12, U. P. Agriculturists' Relief Act as well 
as against the order allowing the applica¬ 
tion is maintainable under S. 23 of the Act. 
Under Art. 2B of Schedule I, Court-fees 
Act, as amended by U. P. Act 19 r938> 
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the memorandum of appeal filed under S. 

23, U. P. Agriculturistls’ Relief Act 1934 
has to be stamped with the same fee as 
would be leviable on the memorandum of 
appeal as under Art. 1, Sch. I, Art. 11, Sch. 

II does not apply. (Para 2) 

Anno: Court-fees Act, Sch. I. Art. 1 N. 24a; 
Sch. II Art. 11 N. 14. 

Shabd Saran, for Appellant. 

JUDGMENT; This is a courHee matter. It has 
come up before us in this way. The appellant filed 
an application under S. 12, Agriculturists Relief 
Act. His application was dismissed on the merits on 
the ground that the transaction of which the re¬ 
demption was sought was not a m.ortgage but was a 
sale. The applicant then filed the above appeal 
in this Court with a court-fee stamp of -/15/-. 
The stamp reporter’s report showed that the court- 
fee paid on the memorandum of appeal was 
deficient by Rs. 802/3/-. The applicant objected 
to the deficiency report. He also made an applica¬ 
tion for amendment of the memorandum of appeal 
praying that the heading of the appeal may be 
amended from F. A. (First Appeal) to F. A. F. O. 
(First Appeal From Order). The application came 
up for orders before one of us and it was reject¬ 
ed on the ground that even if the application 
were allowed, the court-fee payable on the 
memorandum of appeal would be an ‘ad valorem’ 
courWee. The applicant was directed to pay the 
courl^fee within a fortnight. This order was 
passed on 20-2-1952. The applicant failed to do so 
and the Joint Registrar has listed the appeal be¬ 
fore us for orders. 

(2) The contention of learned counsel is that 
the order of the learned Single Judge may be re¬ 
viewed. He urges that if an application under 
S. 12, Agi’iculturists’ Relief Act were allowed & the 
mortgage was ordered to be redeemed then the 
order would be decree no doubt and ‘ad valorem’ 
court-fee would be payable thereon, but the same 
cannot be said when the application is dismissed, 
because in that case there is no final decision 
and the applicant can file a suit for redemption. 

The contention of the learned counsel Is not 
correct. The dismissal of an application under 
S. 12, Agriculturists’ Relief Act 'on the merits’ is 
a.s much a decree as the order allow’ing the appli¬ 
cation. The Court has found tliat, the transactio-i 
in question was not a mortgage but was a sale. 
It was, therefore, held that the plaintiff had no 
right of redemption. 'This is a conclusive deter¬ 
mination of the rights of the parties with regard 
to the matter in controversy in the application so 
far as regards the Court expressing it is concern¬ 
ed. It is, therefore, a decree as defined in the 
Civil Procedure Code. Even if it is an order in 
foiTO it has the force of a decree. An appeal both 
against the dismissal of an application under S. 
12, Agriculturists' Relief Act as well as against 
the order allowing the application is appealable 
under S. 23 of the Act. Under Art. 2B of Sch. I. 
Court Fees Act. as amended by U. P. Act 19 of 1933 
the memorandum of appeal filed under S. 23 U. P. 
Agriculturists’ Relief Act, 1934 has to be stamp¬ 
ed with the same fee as would be leviable on the 
memorandum of appeal as under Art. 1. Art. 1 
of Sch. I lays down that “ad valorem court-fee is to 
be paid on a memorandum of appeal not otherwise 
provided for in this Act.” 

TTic other relevant provision in the Court-fees 
Act relating to memorandum of appeals is Art. 
11 of Sell. II. That Article refers to a memoran¬ 
dum of appeal when the appeal is not from a 
decree or an order having the force of a decree. 
As we have already observed this is an appeal 


either from a decree or from an order havings 
the force of a decree. Therefore Art. 11, Sch. 11 ( 
does not apply. No Article other than Art. 1 ol j 
Sch. I of the Act applies to the case. 

(3) Learned counsel then wants one month’s 
time to make good the deficiency. The time prayed 
for is allowed. 

B/R.G.D. Order accordingly. 


A.I.R. 1954 ALL. 185 (Vol. 41, C. N. 102) 

(Lucknow Bench) 

RANDHIR SINGH J. 

Ram Pratap Singh, Applicant v, Suraj Pal 
Singh, Complainant Respondent. 

Criminal Revn. No. 33 of 1953, D/- 5-10-1953, 
against order of Addl. Sessions J., Pratapgarh, 
D/- 18-11-1952. 

Criminal P. C. (1898), S. 436 — Revision of 
order of discharge. 

In setting aside an order of discharge un¬ 
der S. 436 the powers of a Sessions Judge 
are very wide. If once he has, after con¬ 
sidering the evidence on record, come to the 
conclusion that the order of discharge 
should be set aside and further inquiry 
should be made, the High Court would be 
loath to interfere with such an order un¬ 
less there are compelling reasons for so 
doing. The mere fact that another Judge 
could have taken a different view would 
by itself be no ground for setting aside the 
order of the Sessions Judge under S. 436. 

(Para 4) 

Anno.: Cr. P. C. S. 436 N 30, 1949 Milra, S. 

436 P. 1310 N. 1186 “Interference.Court’' 

(Pts. 1 and 2 in N. 30 to S. 436 in AIR Com 
Extra) 

Kalbe Mustafa, for Applicant; Baldeo Sahal 
Srivastava, for Respondent. 

ORDER: This is an application in revision 
against an order passed by the Addl. Sessions- 
Judge of Fratapgarh under S. 436, Criminal 
P. C. directing further inquiry in a case in 
which the applicant was discharged by a 
Magistrate first class. 

(2) It appears that a complaint under Ss. 
408/477/477A was instituted against the appli- ^ 
cant by the opposite parly who was the ziledar 
OL Raja Ajit Prasad Singh of Partabgarh. The 
complaint was that the applicant had realised 
sums of money on behalf of the zamindar but 
had not accounted for them and bad committed 
criminal breach of trust. The case was heard 
by a Magistrate and as many as 13 witnesses 
were examined. After these witnesses had 
been examined the Magistrate passed an order 
that no other witness would be produced and 
fixed the case for recording the statement of 
the accused. The accused v/as examined on 
12-9-1951 and the case was adjourned for hear¬ 
ing and arguments. 

A part of the arguments was heard on 
24-9-1951 and the case was adjourned once again 
for hearing the remaining part of the arguments 
to 28-9-1951. It was then contended on behall 
of the applicant that no case had been made 
out & the case was then fixed for the 25th Octo¬ 
ber, for hearing arguments on that point. The 
case was then adjourned several times and 
ultimately was transferred to the file of the 
Sub-Divisional Magistrate. The Sub-Divisional 
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Magistrate also passed on the case after it had 
remained on his own file for about six months 
to the Judicial Officer II for disposal. The 
Judicial Officer then passed an order discharg¬ 
ing the accused. An application had also been 
made in the meantime by the accused that 
he wanted a de novo trial. No order on this 
application was also passed by the Judicial 
Officer before he discharged the accused. 

(3) The complainant then went in revision to 
the Sessions Judge who, after considering the 
evidence on record, set aside the order of dis¬ 
charge and ordered further inquiry. It is 
against this last order of the Sessions Judge 
that the applicant has come up in revision. 

(4) A Sessions Judge is prefectly competent 
to pass an order setting aside an order of dis¬ 
charge under S. 436, Criminal P. C. and his 
powers are very wide in this matter. If once 
a Sessions Judge has, after considering the 
evidence on record, come to the conclusion that 
the order of discharge should be set aside and 
further inquiry should be made, the High Court 
would be loath to interfere with such an order 
unless there are compelling reasons for so 
doing. 

In the present case the learned Counsel for 
the applicant has not been able to show that 
the order passed by the Sessions Judge was 
an impossible order or was perverse or even 
palpably improper. The mere fact that another 
Judge could have taken a different view would 
by itself be no ground for setting aside the 
order of the Sessions Judge under S. 436, 
Criminal P. C. I, therefore, see no force in 
this application for revision. The application 
is dismissed. 

C/V.S.B. Revision dismissed. 


A.I.R. 1954 ALL. 186 (Vol. 41, C. N. 103) 

MUKERJI J. 

Chamman Lal, Convict-Applicant v. The 
State. 

Criminal Revn. No. 344 of 1952, D/-8-10-1953, 
against order of Addl. S. J., Kanpur, D/-20-12- 
1951. 

(a) Penal Code (1860), S. 304-A — Rash or 
• negligent driving. 

Before a conviction can be had under 
S. 304A, Penal Code a very high degree of 
negligence must be found, negligence which 
must amount to recklessness or utter in¬ 
difference to consequences and not merely 
negligence of tort. (Para 8) 

Rashness and negligence are not the 
same things. Mere negligence cannot be 
construed to mean rashness. There are de¬ 
grees of negligence and rashness and in 
Order to amount to criminal rashness or 
criminal negligence one must find that the 
rashness has been of such a degree as to 
amount to taking hazard knowing that the 
hazard was of such a degree that injury 
was most likely to be occasioned thereby. 
The criminality lies in running the risk or 
doing such an act with recklessness and 
indifference to the consequences. Criminal 
negligence is gross and culpable neglect, 
that is to say, a failure to exercise that 
care and failure to take that precaution 
“Which, having regard to the circumstances, 
it was the imperative duty of the indivi¬ 


dual to take; culpable rashness is acting 
with consciousness that mischievous con¬ 
sequences are likely to follow although the 
individual hopes, even though he hopes 
sincerely, that such consequences may not 
follow. The criminality lies in not taking 
the precautions to prevent the happening 
of the consequences in the hope that they 
may not happen. The law does not permit 
a man to be uncautious on a hope how¬ 
ever earnest or honest that hope may be. 
AIR 1953 All 72 and 1937-2 All ER 552, Rel. 
on. (Para 6) 

Anno: Penal Code, S. 304A N. 5. 

(b) Penal Code (1860), S. 304A — Evidence 
and proof — (Evidence Act (1872), S. 114). 

In a prosecution under S. 304A, Penal 
Code for rash and negligent driving the 
Court should not take into account the 
speed which the accused developed after 
the accident to judge the speed at which 
he was driving the truck prior to the acci¬ 
dent. It is well known that it is a common 
human failing, however reprehensible it 
may be, for a man to attempt to run away 
if he has committed an accident. (Para 10) 

Anno: Evidence Act, S. 114 N. 18. 

C. S. Saran, for Applicant; A. G. A., for the 
State. 

CASES REFERRED : 

(A) (’53) AIR 1953 All 72: 1952 All LJ 553: 
1953 Cri LJ 324 (Pr 6) 

(B) (’81) 3 All 776: 1881 All WN 132 (Pr 6) 

(C) (’26) AIR 1926 Cal 300: 53 Cal 333: 27 
Cri LJ 153 (Pr 6) 

(D) (1937) 1937-2 All ER 552: 1937 AC 576 
(Pr 7) 

ORDER: This is an application in revision by 
Chamman Lal. who was the driver of a motor 
truck, (against his conviction?) under S. 304A, 
Penal Code. He was convicted by a Magistrate 
of the 1st class under that section and sentenced 
to one year’s rigorous imprisonment. He prefer¬ 
red an appeal to the Sessions Judge who agreed 
with the Magistrate and maintained the convic¬ 
tion and the sentence of the applicant. 

(2) The facts giving rise to this conviction, 
briefly stated, were these: 

On February 1, 1951, at about 10 O’clock in the 
forenoon, the applicant was driving a truck bear¬ 
ing registration No. UPR 3185 and to this truck 
of his was hitched on another disabled truck. The 
applicant’s truck was towing the other truck by 
means of a small tow-rope. There was another 
driver on the driving wheel of the truck that was 
being towed. There was a collision while these 
trucks were moving along a certain highway and 
as a result of that collision one Datadin sus¬ 
tained such severe injuries that he died. It may 
be mentioned that Datadin was one of the men 
who were taking a Thela which was heavily 
laden with bags of cement. The case for the 
prosecution was that the accident was occasioned 
because of the rash and negligent driving of the 
applicant. The allegation also was that the 
applicant was driving fast and after having met 
with the accident the applicant did not stop his 
vehicle but attempted to run away. The truck 
was, however, stopped at some distance because 
the people of the locality obstructed the passage 
of the truck. 

(3) The defence of the applicant was that he 
had not been either rash or negligent and further 
that the accident had been occasioned because of 
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the negligence of the deceased and his compa¬ 
nions who were taking the cement laden Thela. 
The applicant further alleged that the actual 
impact as a result of which Datadin sustained 
his injuries and lost his life was received not 
from the truck that the applicant was driving 
but from the truck that was on tow. 

(4) The lower appellate Court has assumed for 
the purpose of this case that the actual impact 
which occasioned the death of Datadin came 
from the truck that was on tow. but the Court 
below was of the opinion that even though this 
was so, the liability of the applicant was in no 
w'ay minimized thereby. The lower appellate 
Court held this view because of the fact that in 
its opinion the speed and manoeuvrability of the 
truck on tow depended upon the speed and the 
line of drive taken by the leading truck which 
was under the control of the applicant. The 
Courts below, on the evidence produced in the 
case, came to the conclusion that the applicant 
was negligent and that the accident was occas- 
sioned because of such negligence. The lower 
appellate Court has not recorded any categorical 
finding as to whether or not the applicant was 
guilty of any rashness. 

(5) Section 304A, Penal Code is in these words; 
“Whoever causes the death of any person by 

doing any rash or negligent act not amounting 
to culpable homicide shall be punished with 
imprisonment of either description for a term 
which may extend to two years, or with fine; 
or with both.” 

(6) It must be pointed out that rashness and 
negligence are not the same things. Mere negli¬ 
gence cannot be construed to mean rashness. 
There are degrees of negligence and rashness and 
in order to amount to criminal rashness or cri¬ 
minal negligence one must find that the rashness 
has been of such a degree as to amount to taking 
hazard knowing that the hazard was of such a 
degree that injury was most likely to be occa¬ 
sioned thereby. The criminality lies in running 
the risk or doing such an act with recklessness 
and indifference to the conseciuences. Criminal 
negligence is gross and culpable neglect, that is 
to say. a failure to exercise that care and failure 
to take that precaution which, having regard to 
the circumstances, it was the imperative duty of 
the individual to take. Culpable rashness is act¬ 
ing with consciousness that mischievous conse¬ 
quences are likely to follow although the indivi¬ 
dual hopes, even though he hopes sincerely, that 
such consequences may not follow. The crimi¬ 
nality lies in not taking the precautions to pre¬ 
vent the happening of the consequences in the 
hope that they may not happen. The law, in my 
view, does not permit a man to be uncautious 
on a hope hov/ever earnest or honest that hope 
may be. Some Judges have expressed the view 
that mere carelessness is not sufficient for sus¬ 
taining a conviction under S. 304A, T. P. C. They 
have said that ‘mens rea’ or a guilty mind must 
be found in relation to that careles.sness before 
a conviction can be made. 

In the case of — ‘A. W. Lazarus v. The State', 
AIR 1953 All 72 (A), a Bench of this Court held, 
following the decisions in — ‘Empress of India 
V. Idu Beg’. 3 All 776 (B) and — ‘H. W. Smith 
V. Emperor’, AIR 1926 Cal 300 (C), that criminal 
rashness means hazarding a dangerous or wan¬ 
ton act with the knowledge that it is dangerous 
or wanton and the further knowledge that it 
may cause injury but done without any intention 
to cause injury or knowledge that it would pro¬ 
bably be caused. It was pointed out that the 


criminality in such a case lay in running the 
risk of doing such an act with recklessness or 
indifference as to the consequences. The Bench 
further held that criminal negligence under Sec¬ 
tion 304-A, I. P. C. was gross and culpable neglect 
0 * failure to exercise that reasonable and proper 
care and to take precautions to guard against 
injury either to the public generally or to an 
individual in particular, which, having regard to 
all the circumstances attending the charge, it 
was the imperative duty of the accused person 
to have adopted. Another important element 
which goes to make the offence is that the act 
of the accused must be found to be the immediate 
cause of the death, that is to say, the act and the 
death must be ‘causa causans*. 

(7) I may here refer to a very instructive judg¬ 
ment of the House of Lords in — ‘Andrews v. 
Director of Public Prosecutions’, 1937-2 All ER 
552 (D). In this case Lord Atkin reviewed several 
of the earlier cases and delivered the leading 
opinion of the House. Lord Atkin pointed out 
that the connotations of ‘mens rea’ are not help¬ 
ful in distinguishing between degrees of negli¬ 
gence. nor do the ideas of crimes and punish¬ 
ments in themselves carry a jury much further 
in deciding whether, in a particular case, the 
degree of negligence shown is a crime and 
deserves punishment. According to Lord Atkin, 

“the principle to be observed is that cases of 
manslaughter in driving motor cars are but 
instances of a general rule applicable to all 
charges of homicide by negligence. Simple lack 
of care such as will constitute civil liability is 
not enough. For purposes of the criminal law 
there are degrees of negligence, and a very high 
degree of negligence is required to be proved 
before the felony is established.” 

Lord Atkin observed that the most appropriate 
epithet which can be applied to such cases is 
“reckless". He further pointed out that 

“it is difficult to visualise a case of death caused 
by “reckless” driving, in the connotation of that 
term in ordinary speech, which would not 
justify a conviction for manslaughter, but it 
is probably not all-embracing, for “reckless” 
suggests an indifference to risk, whereas the 
accused may have appreciated the risk, and 
intended to avoid it, and yet shown in the 
means adopted to avoid the risk such a high 
degree of negligence as would justify a convic¬ 
tion.” 

In an earlier case Lord Ellenborough had 
pointed out that to substantiate the charge of 
manslaughter the prisoner must be found to 
have been guilty of criminal misconduct arising 
either from the grossest ignorance or the most 
criminal inattention. Lord Atkin explained this 
observation of Lord Ellenborough in these words: 

“The word “criminal" in any attempt to define a 
crime is perhaps not the most helpful, but it 
is plain that Lord Ellenborough meant to indi¬ 
cate to the jury a high degree of negligence.” 

Attention was also drawn by Lord Atkin to a 
passage in a considered judgment of Lord 
Hewart, Lord Chief Justice—the passage to which 
attention was drawn was this: 

“In a criminal Court, on the contrary, the 
amount and degree of negligence are the deter¬ 
mining questions. There must be ‘mens rea’.” 

But, as was pointed out by Lord Atkin, the 
connotation of mens rea do not always prove 
helpful in determining the guilt of an accused in 
a particular case. 
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(8) It appears to me that before a conviction 
can be had under S. 304A, Penal Code a very 
high degree of negligence must be found-—negli¬ 
gence which must amount to recklessness or utter 
indifference to consequences and not merely 
negligence of tort. 

(9) In this case the Courts below do not appear 
to have scrutinized the circumstances to see 
whether they could amount to an offence in the 
light of the observations made above. The lower 
appellate Court has stated thus; 

*Tf the trucks had not been driven at a last 

speed accident could have been avoided.” 

(10> It appears to me that the Court belov; 
came to hold the view that the trucks were being 
driven at a fasc speed because the applicant did 
not stop his bus alter the c^ccKlent but attempted 
to run away from the scene of the accident at a 
fast speed. From this fact also the lower appel¬ 
late Court inferred that the applicant had a 
guilty mind. In my judgment the Court should 
not have taken into account the speed which the 
applicant developed after the accident to judge 
the speed at which he was driving the truck prior 
to the accident. It is well known that it is a com¬ 
mon human failing, however reprehensible it may 
be, for a man to attempt to run away if he has 
committed an accident. 

ill) The Court below has found that the evi¬ 
dence in the case indicated that in ail proba¬ 
bility the second truck, that is. the truck that 
was on tow. collided with the wheel of the Theia 
and that occasioned the injury to Datadin. The 
evidence points out that the distance between the 
leading truck and the following truck was about 
10 to 12 feet—that was the length of the tow- 
rope. The learned Judge of the Court below 
appears to have doubted this pan of the evidence 
on the ground that if the distance between the 
two trucks was 10 or 12 feet then towing would 
have been extremely difficult. I am unable to 
agree with this view of the learned Judge. Ac¬ 
cording to the rules framed under the Motor 
Vehicles Act a tow-rope can be as long as 10 or 
12 feet. This indicates, to my mind, the fact 
that the framers of the rules did not consider 
towing with the aid of a tow-rope of 10 or 12 
feet in length either hazardous or improbable of 
performance. 

(12) I have given this case my anxious consi¬ 
deration and I have come to the conclusion that 
in the view of the law that I have taken it is 
not possible to affirm the conviction of the 
applicant in the state of the evidence that was 
adduced against him in the case. The application 
in revision, therefore, must he allowed. 

(13) I accordingly allow this application in 
revision and set aside the conviction and the 
sentence passed on the applicant. The applicant 
is on bail. He need not surrender to his bail. 
His bail bonds are cancelled. 

B/K.S.B. Conviction and sentence set aside. 
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BRIJ MOHAN LALL J. 

Mt. Kulsumunn-isan, Appellant v. Khush- 
nudi Begum and another. Respondents. 

F. A. F. O. No. 109 of 1952, D/- 5-8-1953, 
against order of Civil J., Agra, D/- 7-4-1952. 

(a) Civil P. C. (1908), O. 41, R. 22 — Appeal 
under S. 6A, Court-fees Act — Defendant can¬ 
not file cross-objection — (Court-fees Act 
(1870), S. 6A (U P.) ), 


A. L R, 

If a cross-objection is allowed to be 
filed in respect of a matter which could 
not be agitated by means of an appeal, 
the very purpose of the law will be de¬ 
feated. In the matter of court-fee. law has 
conferred a right of appeal on the plain- 
till alone but not on the defendant. Hence 
in an appeal by the plaintiffs under S. 
HAj Court-fees Act, the defendant cannot 
file cross-objection. (Para 4) 

Anno: Civil P. C., O. 41, R. 22 N. 3. 

(b) Court-fees Act (1870), S. 7(v)(I)(c> 
(IJ. P.) and Sch. U, Art. 17(vi) (U. P.) — Suit 
for possession of land and demolition of biiOd- 
ing unautborisedly erected by defendant —< 
Court-fees. 

If a plaintiff brings a suit stating that 
he owns certain land and also the buildings 
standing thereon, that he has been dis¬ 
possessed by the defendant from the land 
as well as Ihe buildings and he seeks 
possession over both the land and the 
buildings, the subject matter of dispute 
will certainly be the land as well as the 
buildings. But if the plaintiff comes with 
the allegation that he owns the land and 
that the defendant has unlawfully taken 
possession of the land and made construc¬ 
tions thereon without his consent and if he 
further prays that the land alone be deli¬ 
vered to him and the buildings be allowed 
to be removed by the defendant, the build¬ 
ings standing thereon are not the subject 
matter of the suit. Since possession is not 
sought over the buildings court-fee cannot 
be levied in respect of the price of the 
building. To hold that in such a case also 
the buildings v/ould be the subject matter 
of llie suit would mean placing this class 
of case on the same level with a suit in ' 
v.'hich possession is sought over the land 
as well as the buildings. The ca.se falls 
under S. 7(v)(I)(c) (U. P.). (Para 6) 

But while in such a case the value of the 
buildings is to be excluded from conside¬ 
ration when the plaintiff asks for the re¬ 
lief of demolition, a separate court-fee must 
also be paid for the relief of demolition. 
That court-fee will not be paid under S. 7 
(v) but under Art. 17(vi) (U. P.) of Sch. 2, 
Court-fees Act, that is a fixed court-fee of 
Rs. 18/12. The relief in question is, in 
substance, a combination of two reliefs, 
i.e. a relief for possession of land, which 
is governed by S. 7(v)(I)(c), and a re¬ 
lief for demolition in respect of which 
court-fee is payable under Art. 17(iv) 

(U. P.) of Sch. 2, Court-fees Act. 4 All 320 
(F3). Rel. on. (Para 8) 

Anno: Court-fees Act, S. 7(v) N. 13, 15; Sch, 

11, Art. 17 N. 1, 2. 

(c) Ourt-fees Act (1870), S. 7 (v) (I) (O 
(U. P.) — Computation of value of land. 

The price which a property may fetch 
in the market by sale is not necessarily the 
same as the price calculated for the pur¬ 
poses of court-fee under S. 7(v)(I)(c), 
Court-fees Act. 

Method of finding out market value of 
land under S. 7(v)(I)(c) (U. P.) stated. 

(Paras 10, 11) 

Anno: Court-fees Act, S. 7(v) N. 17. 

S. N. Kacker, for AppeUant; P. N. Bakshi* 
for Respondents. 


Kulsumunn-isan v. Khushnudi Begum (Brij Mohan Lall J.) 





1954 


Ktjlsumunn-isan V. Khushntjdi Begum (Brij Mohan Lall JJ Allahabad 189 


CASE REFERRED : 

(A) (’82) 4 All 320: 1882 All WN 44 (FB) 

(Pr 7) 

JUDGMENT: This is an appeal by a plain¬ 
tiff under S. 6A, Court-fees Act. The appellant 
instituted a suit in the Court of the Civil Judge 
of Agra, claiming several reliefs of which the 
following is the only relevant one viz. : 

‘That the plaintiff be delivered possession ever 
the land in dispute marked by letters A. E, 
C, D, E, F, G, H and shown in red colour in 
the attached plan by dispossessing defendant 
1 therefrom and by the demolition of the 
constructions made unauthorisedly by her in 

the portion A, H. G of the said land in dis¬ 
pute.” 

(2) This relief was valued at Rs. 6.000/-. A 
plea was taken in defence by the defendants 
that the subject-matter of the suit should be 
valued at Rs. 60,000/- and not Rs. 6,noo/-. A 
Commissioner was appointed by the Court to 
assess the valuation of the subject-matter of 
the suit and, according to his report, the sub¬ 
ject-matter should have been valued at Rs. 
21,445/-. Both parties lodged objections against 
the Commissioner’s report. The learned Civil 
Judge rejected the objections of both parties in 
a summary judgment and called upon the au- 
pellanf to pay the deficiency of Rs. 937-8-0 as 
calculated on the basis of the Commissioner’s 
report. Dissatisfied with this order, the plain- 
•tiff has preferred this appeal. 


(3) The defendants have filed a cross-objec¬ 
tion and their contention is that the market 

value of the land in question should be fixed at 
Rs. 60.000/-. 

(4) The cross-objection may be disposed oi 
first. It is provided by O. 41, R. 22, Civil P. C. 
that a respondent 

though he may not have appealed from any 

part of the decree may.take any cross- 

objection to the decree which he could hav:- 
taken by way of appeal.” 

It is, therefore, obvious from the very language 
of the statute that a cross-obiection can be 
taken m respect of that matter only which 
could be agitated by means of an appeal, if the 
respondent had so chosen to do. In the matter 
or court-fee. however, law has conferred a right 
of ap^al on the plaintiff alone but not on the 
aelendant. If the respondents had thought fit 
0 prefer an appeal against the decision of the 
learned Civil Judge, they could not do so. In 
the circumstances, they cannot file a cross-ob¬ 
jection also because that would amount to cir- 
^mventing the law. If a cross-objection is 

respect of a matter which 
ould not be agitated by means of an appeal, 

the very purpose of the law will be defeated. 

opinion that the cross- 

iim+k rnaintainable. It is dismissed 

with costs. 


up the appeal, the first point 
e ide IS as to which section of the Court-fc 

ayi present. The part 

♦n S. 7(v), Court-fees Act will ap{ 

10 a case like the present, although they difl 

as To which sub-clause will be applicable 

7(v) says that in suits 
po ^ession of land, buildings or gardens, 


court-fee shall be levied “according to the value 
of the subject-matter”. Thereafter rules have 
been laid down for determining the value of 
the subject-matter. The point lor decision in 
the present case is as to what is the subject- 
matter of the relief in question. It is the land 
itself or also the buildings that stand thereon? 

It has been contended on behalf of the appel¬ 
lant that the subject-matter of this relief is 
the land itself and not the buildings standing 
thereon. On the contrary, it has been urged on 
behalf of the respondents that the buildings are 
also the subject-matter of the dispute and their 
value should also be taken into consideration. 
It is, therefore, contended on behalf of the res¬ 
pondents that the present suit falls under S. 
7(v)(II), while the learned counsel for the appel¬ 
lant maintains that the suit falls under S. 
V(v) (I)(c). 


(6) If a plaintiff brings a suit stating that he 
owns certain land and also the buildings stand¬ 
ing thereon, that he has been dispossessed by 
the defendant from the land as well as the 
buildings and he socks possession over both the 
land and the buildings, the subject-matter of 
dispute will certainly be the land as well as the 
buildings. But if the plaintiff comes ^sith the 
allegation that he own.s the land and that the 
defendant has unlawfully taken possession 
of the land and made constructions there¬ 
on without his consent and if he further 
prays tnat the land alone be delivered to 
him and the buildings be allowed to be re¬ 
moved by the defendant, the buildings standing 
thereon are not, in my opinion, the subject- 
matter of the suit. It may be pointed out that 
he does not seek possession over the buildings. 

Section 7(v). which imposes on the plaintiff 
the obligation to pay court-fee in respect of 
the subject-matter, contemplates a suit for “pos¬ 
session” of that subject-matter. Since posses¬ 
sion is not sought over the buildings in this case 
court-fee cannot be levied in respect of the 
price of the buildings. To hold that in such a 
case also the buildings would be the subject- 
niatter of the suit would mean placing this class 
of case on the same level with a suit in which 

possession is sought over the land as well as 
the buildings. 


vi; ijumc arose lor aecision in the 


Bench case of — ‘Jogal Kishore v Tale S’nf^h’ 
4 All 320 (A). Stuart C. J. made certafn obsi: 
vations on pages 327-328 which bear quotation 
He remarked as follows: 

V there is a court-fee pro¬ 

vided for suits for the ‘possession’ of land 
houses, and gardens, according to the value 

of the subject-matter’. ..and if this 

expression ‘subject-matter’ could be detached 
from the opening words of the same sub-sec¬ 
tion, It might perhaps be considered to cover 
a claim of the nature made in these suits 
but the words ‘subject-matter’ in this provi- 
sion must, I think, be read not irrespective 
of but ‘with’ the commencing words of the 
same sub-section, ‘for the possession of land 

houses and garden’.And of course if that 

be the true viev/ of the present state of the 
law as provided by the Court-fess Act of 1870 
the value of the buildings in these two cases 
sought to be demolished is not to be taken 
into account in estimating the court-fees to 
be charged in the suit.” ^ 
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In a separate and concurrent judgment, Tyrrell 
J., (Straight and Brodhurst JJ., concurring), ob¬ 
served as follows: 

“But he (plaintiff) need not pay on the value 
of the buildings raised by the defendant. This 
is not a proi^r factor in the estimate of the 
plaintiff’s reliefs. He must pay on the title 
he asserts the thing he wants to recover, or 
the equities he has to vindicate, not on any 
considerations of what cost or charges or loss 
his success in his suit may entail on the de¬ 
fendant.” 

The judgment goes on to add: 

“The answer therefore in this as well as in 
the other referred case should be that the 
value of the buildings which may have to be 
demolished is not to be taken into account in 
estimating the value of the suit for the pur¬ 
poses of the Court-fees Act.” 

(8) It is true that the relief in question is to 
be distinguished from another relief in which 
the only prayer is for possession of land. The 
relief in question differs from the relief claim¬ 
ing possession only without demolition in this 
much that it contains a prayer for demolition 
also. Therefore, while holding that, in a case 
like the present, the value of the buildings is 
to be excluded from consideration, I must re¬ 
cord a finding that a separate court-fee must 
also be paid for the relief of demolition. That 
court-fee will not be paid under S. 7(v) but un¬ 
der Art. 17(vi) of Sch. 2, Court-fees Act. That 
Article provides that for “every other suit 
where it is not possible to estimate at a money 
value the subject-matter in dispute and which 
is otherwise provided for by this Act” a lixed 
court-fee of Rs. 18-12-0 is chargeable. I am. 
therefore, of opinion that the relief in question 
is, in substance, a combination of two reliefs, 
i.e., a relief for possession of land, which is 
governed by S. 7(v)(I)(c), and a relief for de¬ 
molition, in respect of which court-fee is pay¬ 
able under Art. 17(vi), Sch. 2, Court-fees Act. 

(9) Having determined this basic principle, 
it remains to find out the market value of the 
land under sub-cl. (c). This clause runs as 
follows: 

“Where the land pays no such revenue, or has 
been partially exempted from such payment, 
or is charged with any fixed payment in lieu 
of such revenue, and nett profits have arisen 
from the land during the three years_ imme¬ 
diately preceding the date of presenting the 
plaint—twenty times the annual average of 
such nett profits; but when no such nett pro¬ 
fits have arisen therefrom, the market value, 
which shall be determined by multiplying by 
twenty the annual average nett profits of si¬ 
milar land for the three years immediately 
preceding the date of presenting the plaint.” 

(10) It will appear that the Commissioner 
should have found out th.e average net profits 
of this land and should have multiplied the said 
profits bv twenty. If no net profits had accrued 
from this land during the three years imme¬ 
diately preceding the date of the suit, he should 
have found out the average annual profits of a 
similar land and should have multiplied the 
figure so found out by twenty. This was the 
proper method for determining the net profits. 
Unfortunately the Commissioner seerns to have 
overlooked this method of calculation. The 
provisions of S. 7(v)(I)(c) do not appear to have 
been present to the mind of the Commissioner 


because he has nowhere attempted to multiply 
the net profits by twenty. 

The method adopted by him may be repro¬ 
duced in his own words as follows: 

“I have therefore no exemplars before me and 
the only data before me is the rent of the 
shops standing on the plots in the vicinity and 
on a portion of the plot in dispute. Hence, I 
shall have to determine the value of the land 
on the rental basis of the h^othetical con¬ 
structions believed to be standing on the land 
in suit.” 

This may or may not be a correct method of 
determining the actual market value for the pur¬ 
poses of sale of the property, but certainly it is 
not the method recognised by S. 7(v)(I)(c) for 
the purposes of determining the court-fee. 

What the Commissioner did may briefly be 
stated below. He took a portion of the area in 
dispute which is marked A, B, C, P. Rel 3 dng on 
a certain judgment of the Rent Control Officer 
he accepted the price of this piece of land as 
Rs. 30/- per square yard. He calculated the price 
of the structure standing on that area at Rs. 
4/8/- per square foot. Then he added the 
aforesaid two sums found out by him and fix¬ 
ed the total price of the land as well as the 
structure at Rs. 4,191/-. He worked out the 
annual net income after making a deduction 
of 25 per cent, on account of repairs, deprecia¬ 
tion and taxes and fixed the income at Rs. 
990/-. Therefrom he drew a conclusion that the 
rent yielded a return of 24 per cent, per annum 
on the capital outlay. Having arrived at this 
conclusion, he took up another piece of land 
and found out the rent of the shops which stood 
on that piece of land. ^Having determined the 
income from the shops standing on that piece 
of land at Rs. 2,925/- and acting on the as¬ 
sumption that this was the yield at the rate 
of 24 per cent, per annum on the capital cost, 
he calculated the capital cost of the land as 
well as the buildings. Thereafter he made 
another assumption, viz., that the cost of build¬ 
ing was Rs. 5/- per square foot. 

Thus he determined the cost of the buildings 
standing on that land and. deducting the cost 
so found out from the capital value determined 
according to the above calculation, he fixed the 
price of the land. This procedure was very un¬ 
satisfactory. It was based on too many assump¬ 
tions which may or may not be correct. In any 
case, this is not the method prescribed by the 
Court-fees Act. When the statute lays down a 
special method for calculating the value for a 
particular purpose, that method and that alone 

is to be followed. 

(11) The learned Judge has pointed out that 

in proceedings under S. 145. Cr. P. C. 
took place before the institution of the suit tne 
appellant had made an admission in the 
of a petition presented to that Court to the 
effect that the oroperty in question was worth 
about Rs. 30.000/-. Reliance was placed on this 
admission and it was urged that since the 
fi<njre contained in this admission is higher than 
the figure found out by the Commissioner, the 

appeal should be disipissed. This 
no force. When the appellant said that the 
property in question was worth about Ks 
30 000/-, obviously she meant that the property 

(which included a portion 

also) could be sold in the market for that sum. 
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But the price which a property may fetch in 
the market by sale is not necessarily the same 
as the price calculated for the purposes of court- 
fee under S. 7(v)(I)(c), Court-fees Act. When 
the appellant made that admission in the peti¬ 
tion aforesaid, she did not mean to admit that 
for the purposes of court-fee also the value of 
the property was Rs. 30,000/-. I am, therefore, of 
opinion, that this admission does not stand in 
the appellant’s way. Since the Commissioner 
has not correctly recorded the value of the sub¬ 
ject-matter of the suit and the entire approach 
of the Commissioner and the Court below has 
been erroneous, this appeal must succeed. 

(12) The order of the Court below is set aside. 
The case is remanded to the Court below with 
directions that it shall proceed afresh to deter¬ 
mine the value of the subject-matter of the 
suit in accordance with law. The costs of the 
appeal shall abide the result. The cross-objec¬ 
tion is dismissed v/ith costs. 

B/R.G.D. Case remanded. 


A. I.R. 1954 ALL. 191 (Vol. 41, C. N. 105) 

(LUCKNOW BENCH) 

RANDHIR SINGH J. 

Pandohi Ahir, Defendant-Appellant v. Faruq 
Khan and another, Plaintiffs-Respondents. 

Second Appeal No. 634 of 1947, D/- 11-9-1953, 
against decree of Civil J., Fyzabad, D/- 9-5-1947. 

(a) Tenancy Laws — U. P. Tenancy Act (17 of 
1939), S. 180 (before amendment of 1947) and 
S. 242 — Suit against co-sharer in peaceful pos¬ 
session — Forum — (Civil P. C. (1908), S. 9). 

A suit by one co-sharer against another 
who was in peaceful possession of a particular 
plot of land instituted in 1945 would be gov¬ 
erned by the law as it stood on that date 
both as regards substantive and procedural 
rights. A co-sharer in peaceful possession of 
joint land cannot be said to be in possession 
of land contrary to the provisions of law 
under S. 180 before explanation I was added 
in 1947. Hence the suit in question could not 
be covered by S. 180 so as to become a suit 
exclusively within the jurisdiction of the 
revenue Court under S. 242. Such a suit is 
rightly instituted in Civil Court. (Para 6) 

Anno: Civil P. C., S. 9 N. 51. 

(b) Civil P. C. (1908), O. 7, R. 7 — Decree for 
joint possession. 

A co-sharer has no right to claim or get 
possession to the exclusion of another co¬ 
sharer who he claims has entered into exclu¬ 
sive possession of the land in dispute. A co- 
sharer has a right to transfer his rights in 
the land and where the co-sharer in exclusive 
possession had executed a sale-deed in respect 
of the land the sale-deed cannot be said to be 
invalid in respect of his transferable share. 
The transferee becomes a co-sharer in the 
land and the co-sharer claiming possession 
would at best be entitled to a decree for joint 
possession over the plots in dispute. 

Even though the prayer clause in the 
plaint for the suit for possession is not pro¬ 
perly worded the Court should give due con¬ 
sideration to the decree which should be 
PB-ssed. (Para 7) 

Anno: Civil P. C.. O. 7, R. 7 N. 2. 

B. K. Dhaon, for Appellant; Mohd. Ayub, for 
Respondents. 


Allahabad Idl 

JUDGMENT: This is a second appeal from 
the judgment of the Civil Judge, Fyzabad, in a 
suit for possession. 

(2) The facts Of this case are simple. The plain¬ 
tiff claiming to be a cosharer in certain property 
including the plots in dispute in this case brought 
a suit against defendants 1 and 2 for possession 
on the allegations that the plots which belonged 
to the plaintiff and some otner cosharers includ¬ 
ing defendant 2 had been sold to defendant 
1 by defendant 2 as his exclusive property and 
that the plaintiff was therefore entitled to pos¬ 
session of those plots. 

(3) The defendants contested the suit. They 
denied that the plaintiff had any share in the 
properly. A plea of jurisdiction was also raised 
and it was alleged that the suit was not within 
the cognizance of the civil court. 

(4) The learned Munsif who heard the case 
came to the conclusion that the suit was cogniz¬ 
able by the civil Court and also found that the 
plaintiff and defendant 2 were cosharers in the 
plots which had been sold by defendant 2 to de¬ 
fendant 1. He also held that defendant 2 had no 
right to sell specific plots to defendant 1 and on 
these findings he passed a decree for possession 
in favour of the plaintiff. Defendant 1 then went 
in appeal to the District Judge and the Civil Judge 
who heard the appeal concurred with the findings 
of the trial Court and dismissed the appeal with a 
slight modification in respect of costs. Defendant 
1 has now come up in second appeal. 

(5) The first point which has been urged on 
behalf of the appellant is that the suit was not 
within the cognizance of the civil Court inasmuch 
as the suit was covered by the provisions of S. 
180, U. P. Tenancy Act and in view of the provi¬ 
sions of S. 242 of the Act a suit such as the one 
which has given rise to this appeal could not be 
instituted in the civil Court. Section 180 as it 
stands at present is the result of an amendment 
made in 1947. Before the amendment the section 
stood as follows: 

“A person taking or retaining possession of a 
plot or plots of land otherwise than in accord¬ 
ance with the provisioas of the law for the time 
being in force and without the written consent 
of the person entitled to admit him as tenant 
shall be liable to ejectment under this section 
on the suit of the person so entitled.” 

The section was amended by S. 18, U. P. Tenancy 
(Amendment) Act 10 of 1947 and two explana¬ 
tions were added to the section besides some other 
amendments. 

Explanation I added in 1947 runs as follows: 

“A co-sharer in the proprietary rights in a plot 
of land taking or retaining possession of such 
plot without the consent of the whole body of 
co-sharers or of an agent appointed to act on 
behalf of all of them shall be deemed to be in 
possession of such plot otherwise than in accord¬ 
ance with the provisions of the law within the 
meaning of this section.” 

(6) After the amendment to the U. P. Tenancy 
Act in 1947 and the addition of explanation I 
there is no doubt that a suit by one cosharer 
against another who has entered into possession 
of joint land without the consent of all the co- 
sharers can be maintained in the revenue court 
and such a suit would be exclusively cognizable 
by the revenue Court in view of the provisions of 
S. 242, U. P. Tenancy Act. It remains, however, 
to be seen if even before the amendment such a 
suit was exclusively within the cognizance of the 
revenue Court and this would depend entirely on 
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the meaning of the unamended section. As men¬ 
tioned above a suit against a person who was in 
possession othenvise than in accordance with law 
and secondly without the written consent of the 
pei’son entitled to admit him was cognizable by 
the revenue Court. The question for decision, 
however, would then be if a cosharer in posses¬ 
sion of a plot of land belonging jointly to several 
co-sharers could be said to be a person in posses¬ 
sion contn.ry to law. 

A co-sharer in peaceful possession of joint land 
cannot be said to be in possession of land con¬ 
trary to the provisions of law and the meaning 
now assigned to S. 180, by the explanation coula 
not have been imported into the section before 
the explanation was added in 1947. A suit by one 
co.sharcr against another who was in peaceful pos¬ 
session of a particular plot of land could not, 
therefore, be covered by S. 100 as it stood before 
the amendment of 1947. The suit which has given 
rise to this appeal was instituted in 1945 and the 
rights both substantive and procedural would be 
governed by the law as it stood on the date the 
suit was imst:tuted. The suit was, therefore, right¬ 
ly instituted in the civil Court. 

(7) 'Ihe second point which has been urged 
■on behalf of the appellant is that the Courts 
belov/ were not justified in passing a decree for 
(exclusive possession of the plots in dispute in 
favour of the plaintiff. There seems to be consi¬ 
derable force in this contention inasmuch as a 
casharer who has a grievance that another co¬ 
sharer has entered into exclusive possession of a 
plot of land cannot himself be put into exclusive pos¬ 
session of the plot to the exclusion of others. At 
best the plaintiff was entitled to a decree for joint 
possession over the plots in dispute. 

Tile prayer clause in the plaint was not proper- 
,ly worded. The Courts below have also not given 
jdue consideration to the decree v;hich should have 
(been passed in this case. The plaintiff had no 
(right to claim or get possession of the plots in 
i dispute to the exclusion of the defendants. Ai- 

1 though defendant 2 had no right to transfer spe¬ 
cific plots to defendant 1, he had every right to 
transfer his share in the plots to defendant 1 
and the sale deed could not be bold to be invalid 
in respect of the transferable share of defendant 

2 in favour of defendant 1. Defendant 1, there¬ 
fore. also became a cosharer in the plots and if 
he happened to be in possession of those plots, 
■he could not be ejected from them except by a 
suit for partition. Defendant 1, however, also 
could not deny the plaintiff’s right to possession 
and the plaintiff under the circumstances was. 
therefore, entitled to a decree for joint possession 
only. 

('8'' No Other point has been pressed in argu¬ 
ment. 

f9) The appeal is. therefore, allowed to this ex¬ 
tent that the claim of the plaintiff is decreed 
for joint possession of the plots detailed in the 
plaint. The parties shall bear their own costs 
throughout. 

B/M.K.S. Order accordingly. 
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(LUCKNOW BENCH) 
RANDHIR SINGH J. 


Mst. Rukmin and another, Appellants v. 
Eabu Ram and others. Respondents. 

Second Rent Appeal No. 70 of 1947. D/- 
17-8-1953, against decree of Civil J., Sitapur, 
D/- 9-8-1947. 


A. I. B. 


(Bandhir Singh J,) 

P- Tenancy Act (17 of 
1939), S. 183 — Applicability, 

A suit by a tenant against a person who 
IS holding a land either on behalf of the 
landlord or who has been allowed to con¬ 
tinue in possession of the land belonging 
to a tenant by a landlord would lie under 
S. 183, Tenancy Act in the Revenue Court. 

It would not make much difference to the 
application of the section whether the land¬ 
lord who did not originally agree to admit 
that person as a tenant subsequently 
agreed to admit him to the tenancy or he 
did not object to the tenancy of that per¬ 
son after a contest and accepted rent from 

(Paras 6, 7) 

S. N. Srivastava, for Appellants; H D. Sri- 
vastava, for Respondent No. 1/3. 

CASE REFERRED ; 

(A) (’47) AIR 1947 Oudh 104: 1947 Oudh WN 
42 (FB) (Pr 6) 


JUDGMENT: This is a second appeal in a 
suit under S. 183, U. P. Tenancy Act. It appears 
that one Smt. Radha was the tenant of the 
khala in dispute in this case. She died in Nov¬ 
ember 1943 and disputes arose over her tenancy 
rights. The defendants entered into possession 
of the khata and the plaintiff Mulhay then in¬ 
stituted the suit which has given rise to the 
present appeal for possession of the khata on 
the allegation that he was the own brother of 
Smt. Radha & as such succeeded to the tenancy 
rights of Smt. Radha. A claim for damages v/as 
also made along with the claim for possession. 
The plaintiff had mentioned in the plaint that 
defendants 1 to 3 were in possession of the 
khata on behalf of the zamindars who were de¬ 
fendants 4 to 6. 


(2) The suit was contested by defendants 1 
and 2 on the ground that the plaintiff was not 
the brother of Smt. Radha and as such was not 
entitled to succeed to the tenancy rights of Smt. 
Radha. It was also pleaded that the suit v/as 
not cognizable by the Revenue Court. 

(3) The low'er Court found that Mulhay was 
the own brother of Smt. Radha and as Smt. 
Radha w^as the original tenant her tenancy 
would pass to her brother. It also found that 
the suit was cognizable by the Revenue Court. 
The trial Court ultimately decreed the claim. 
Mathura defendant then went in appeal to the 
District Judge who upheld the decision of the 
trial Court. Mathura defendant has now come 
up in second appeal. 

(4) It may incidentally be mentioned that 
there were two suits. Nos. 82 and 83 of 1946. 
which were in respect of two different khatas, 
but an appeal has been instituted only against 
the decree in suit No. 83 of 1946. 

(5) The appellant has submitted to the find¬ 
ings of the two Courts below on the question 
of fact that Smt. Radha was the original tenant 
of the holding and had not inherited it from -i 
her husband and as such Mulhay being the 
brother of Smt. Radha was entitled to succeed 

to the rights of tenancy of Smt. Radha. The 
only point which has been pressed in appeal m J 
this case is that the suit was not cognizable I 
by the Revenue Court and as such should not I 
have been entertained by the Revenue Court, 1 

(6) In support of the contention pressed on I 
behalf of the appellant, learned counsel has I 
cited a ruling of the late Oudh Chief Court, — I 
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‘Ori Lai v. Ganeshi’, AIR 1947 Oudh 104 (FB) 

(A). In this ruling distinction which ought to 
be observed under Ss. 180 and 183, and in .’.uits 
which are not covered by either of the two 
sections, have been clearly brought out. It is 
however not necessary to enter into the ratio 
on which this reported case is decided inas¬ 
much as the facts of the present case do not 
attract the application of this ruling at all. It 
is not disputed by the learned counsel for the 
appellants that a suit by a tenant against a per¬ 
son who is holding land either on behalf of the 
landlord or who has been allowed to continue 
in possession of the land belonging to a tenant 
by a landlord would lie under S. 183, Tenancy 
Act in the Revenue Court. In the present case 
the plaintiff specifically pleaded in the plaint 
that defendants 1 to 3 had been let into posses¬ 
sion or were in possession of the Khata in dis¬ 
pute with the consent, collusion and connivance 
of defendants 4 to 6 who were the landlords. A 
joint written statement was also filed on be¬ 
half of defendants 4 to 6 w'ho admitted in the 
written statement that defendants 1 to 3 had 
paid rent to them and they did not object to 
their possession. This clearly shows that de¬ 
fendants 1 to 3 had been allowed to remain in 
possession by the zamindars or landlords. 

(7) It has been argued on behalf of the ap¬ 
pellants that deft. 1 was in possession of tlie 

1 khata in spite of the landlord as he had succeeded 
in getting his name entered in the khatauni by 
the Revenue Court. It would not make much 
difference even if the landlord who did not ori¬ 
ginally agree to admit a person as a tenant 
subsequently agreed to admit him to the tenancy 
or does not object to the tenancy of a person 
after a contest and further accepts rent from 
him. If he has done so, the application of S. 
183, _U. P. Tenancy Act v^ould be attracted end 
a suit against such a person would lie only in 
the Revenue Court, There is. therefore, no 
force in the contention of the learned counsel 
for the appellants and the findings of the Court 
below on this point are correct. 

(8) No other point has been pressed in argu¬ 
ments. The result is that the appeal is fiis- 
missed with costs to the respondents. 

B/M.K.S. ^ Appeal dismissed. 


A.I.R. 1954 ALL. 193 (Vol. 41, C.N. 107) 

(LUCKNOW BENCH) 

EEG AND CHATURVEDI JJ. 

Sm. Subhana, Applicant v. State through 
Hashmat Ali, Opposite Party. 

Criminal Revn. No. 43 of 1952, D^- 15-9-1953, 
from order of Asst. Sess. J., Lucknow. D/- 17-12-51. 

Penal Code (18G0). S. 441 — “In the possession 
of another.” ILR 1950 All 163. Dissented from. 

The question whether the complainant was 
in possession of the premises in suit or not 
Is a question of fact. Possession of a house 
delivered to the complainant in execution of 
a decree is sufficient to show that it was he 
who was in peaceful possession of it and that 
po.ssession he has by keeping the house locked 
Is sufficient to attract the provisions of S. 441. 
AIR 1925 All 540, Explained. (Para 8) 

The essence of the offence is the intent in 
committing the offence and not the presence 
or absence of the person against whom that 
intent is held. That intention ‘to annoy’ may 
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be there in spite of the fact that the person 
against whom that intention is held may not 
be actually present at the time of entry. 2 
All 465, Rel. on. (Paras 5, 7) 

When the dominion which the complainant 
had acquired over the property with the 
help of the Civil Court is invaded and 
usurped by the accused by breaking open 
the lock and clandestinely entering into 
the house the act of the accused could 
not but be a source of great annoyance 
to the complainant and one done to annoy 
the complainant who was in actual possession 
of the premises in suit. (Para 8) 

Anno: Penal Code, S. 441 N. 11, 4. 

Gopi Krishna, for Applicant; S. L. Suri, for 
Opposite Party. 

CASES REFERRED: 

(A) (’78-80) 2 All 465 (Pr 6) 

(B) (’50) ILR (1950) All 163 (Pr 9) 

(C) (’25) AIR 1925 All 540: 26 Cri LJ 1273 (Pr 9) 

CHATURVEDI J.: 

Srimati Subhena has come up in revision against 
her conviction under S. 443. Penal Code by the 
Special IMagistrale of Lucknow. She was sentenc¬ 
ed to pay a fine of Rs. 20/- and in default she 
was directed to undergo rigorous imprisonment for 
one month. She went in appeal before the Assis¬ 
tant Sessions Judge, who maintained the order of 
the Magistrate. She has nov/ come up in revision 
on the ground that her conviction under S. 448, 
I. P. C. was illegal. 

(2) The facts of the case lie v;ithin a narrow 
compass. Hashmat Ali complainant filed a suit 
for ejectment against Munna Lai, son of the ap¬ 
plicant. The suit was decreed and ultimately the 
po3se.ssion of the portion of the house was deli¬ 
vered to Hashmat Ali on 3-2-1950 by the Civil 
Court. Hashmat Ali then put his lock on that 
portion of the house. A few days later when Hash- 
mat Ali went to realise rent from some other 
tenant, he found the accused in posses.sion of the 
house after breaking open the lock which had 
been put by the complainant. Hashmat Ali at 
first tried to secure the help of the police to 
put him in possession of the house again. Uiti- 
matelJ^ he filed a complaint about six months 
after the occurrence. 

(3) The facts .stated above have not been 
.senously disputed before us. Both the Courts be¬ 
low have found that the complainant had enter¬ 
ed into actual possession of the premises in suit 
on 3-2-1950. Tliey have further held that the lock 
which had been put on the house bv the com¬ 
plainant ha*d been broken open by the applicant 
who had taken forcible possession of the house 
after her son had been ejected earlier. The ques¬ 
tion Is whether the applicant ha^ been rightly 
convicted under S. 448, Penal Code. T-wo reasons 
nave been advanced for showing that the act of 
the applicant in entering into the house does not 
amount to criminal trespass as defined in S. 441, 
^nal Code. Firstly, it is pointed out that when 
the entry was made into the house, it was in the 
absence of the complainant and consequently 
there could be no question of any annoyance to 
him when the illegal act was done. Secondly it 
was urged that the complainant was not in ’ac¬ 
tual physical possession to attract the provisions 

of S. 441. Both these reasons are without anv 
substance. ^ 

(4) The argument that the person against whom 
criminal trespass is committed should be actualiv 
present on the property at the time when the 
Illegal act of taking forcible possession is commit- 
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ted by a person is rather startling. If a person 
in actual possession of a house or shop goes away 
temporarily leaving it locked and in his absence 
a third person, without any right, breaks open 
the lock and occupies the building, it would be 
absurd to hold that the trespasser was not guilty 
of criminal trespass because of the temporary ab¬ 
sence of the person in actual possession. The 
language of S. 441 does not warrant such an in¬ 
ference. It runs thus : (His Lordship quoted the 
provisions of the section and proceeded :) 

(5) It would be going against the very spirit of 
S 441. if it were held that no criminal trespass 
would be committed against a person in peaceful 
posse.ssion merely because a trespasser manipulates 
his entry in such a way as to go to the property 
in possession of another at a time when the per¬ 
son in peaceful possession has temporarily gone 
out. There is nothing in S. 441 to confine its ope¬ 
ration only when the person in actual possession 
and the trespasser making the forcible entry are 
present physically on the property on which tres¬ 
pass is committed. 

(6) In the case of — ‘Govind Prasad', reported 
in ‘2 All 465 (A)’, Straight J.. pointed out that 
in view of the ‘unusually vague and elastic lan¬ 
guage' of S. 441, care should be taken to see that 
its scope is not so widened as to include within 
its fold cases which would not be fit even foi 
civil proceedings. The opposite extreme of limiting 
its scope to an extent as to render the very ob¬ 
ject of the section nugatory should also be equally 
avoided. In the words of Straight J. the scope of 
S. 441 should be confined within those bounds that 
common sense and sound reason dictate. To say 
that if the person in possession is absent trespass 
committed in his absence will not be criminal 
trespass, is something which does not appeal to 
common sense. 

(7) Next, it was contended on behalf of the ap¬ 
plicant that, in order to attract S. 441, the entry 
must be with a view to ‘annoy' the person in pos¬ 
session and that, unless the person in possession 
is physically present on the premises the question 
of annoyance will not arise. This argument is 
again based on a misconception of the whole S. 
441 which lays down that the entry of the tres¬ 
passer must be with intent ‘to annoy - It is the 
‘intent’ of the trespasser which constitutes the 
entry criminal. In every case we have to find 
out what was the intention of the person commit¬ 
ting the trespass. The presence or absence of the 
person in actual possession on the spot is immate¬ 
rial. Even though the person against whom the 
offence is committed is absent, the intention of 
the offender to annoy may be there. And in 
the circumstances of each case we have to find 
out whether that intention to annoy existed or 
not in the mind of the person committing tres¬ 
pass. 

That intention ‘to annoy’ may be there in spite 
of the fact that the person against whom that 
intention is held may not be actually present at 
the time of entry. If the criminal intention was 
present in the mind of the person, his entiw will 
be sufficient to make the trespass criminal tres¬ 
pass within the meaning of S. 441. The essence 
of the offence is the intent in committing the 
offence and not the presence or absence of the 
person against whom that intent is held, 

(8) The other i>olnt taken up is that the pos¬ 
session contemplated in S. 441 should be actual 
physical possession, and not a formal or nominal 
possession. It is urged before us that the com¬ 
plainant was not in actual possession of the house 
In which the entry was made by the applicant. 


This contention also is without substance. Thei 
question whether the complainant was in possea 
Sion of the premises in suit or not is a question 
of fact. Both the Courts below have held that 
the possession of the property was with the com- 
plainant at the time when the criminal trespass 
was committed. There is no legal flaw in this* 
finding of fact. The applicant is the wife of. 
Mehilal, and mother of Munnalal. Mehilal had set¬ 
up proprietary rights in the disputed house in toe 
partition suit No. 65 of 1940 but it was negatived 
by the Civil Judge, and on an appeal to the Chief 
Court the finding of the Civil Judge was confirm¬ 
ed. After Mehilal had receded in the background, 
his son Munna Lai came forward. The complain¬ 
ant then brought a suit for ejectment against 
Munna Lai which was decreed. The decree was. 
executed, and ultimately on 3-2-1950, the complain¬ 
ant was put in possession. Having secured posses¬ 
sion of the house, the complainant put his lock 
on the door. 

Now came the turn of Munna Lai’s mother,, 
that is the accused applicant. The lock was put 
by the complainant on 3-2-1950 and when he again 
came to the premises on 7-2-1950 he found to his 
utter surprise and annoyance, that Srimati had' 
taken possession of the house after breaking open 
the lock. Possession delivered to the complainant 
in execution of the decree is sufficient to show 
that it was complainant who was in peaceful pos¬ 
session of the portion of the house which had' 
been locked by him. Possession such as this was 
sufficient to attract the provisions of S. 441, Penal 
Code. The dominion which the plaintiff had ac¬ 
quired over the property with the help of the 
civil Court was invaded and usurped by the ac¬ 
cused when she broke open the lock and clandes¬ 
tinely entered into the house which she knew had 
been closed and barred against her by the com¬ 
plainant. The act of the accused could not but 
be a source of great annoyance to the complain¬ 
ant who had, with great difficulty and at great 
expense, succeeded, in ejecting the son of the ac¬ 
cused. The criminality of the act is so obvious 
that there cannot be two opinions that the act 
was done to annoy the complainant who was in 
actual possession of the premises in suit. 

(9) On behalf of the applicant, reliance has 
been placed upon a decision of this Court in — 
‘Abdul Salam v. Rex’, reported in ‘ILR (1950) 
All 163 (B)’. Facts of that case may be briefly 
stated. One Srimati Mehr tano was the owner 
of a house which she had let to Abdul Hamid 
who with the consent of the landlady had sublet 
it to one Mahfoo^. Both the tenant and his sub¬ 
tenant vacated the house. Possession of the house 
was taken on behalf of the lady by her manager 
by locking the house. In that case the accu^a 
had broken open the lock and entered into ne' 
house without any right. Mootham J. t(WK tne 
view that as Shrimati Mehr Bano was con¬ 
structive possession of the house, S. 
did not applv. With great respect, we find it 
cult to subscribe to that view. So long as tne 
tenants were in occupation of the house, Mem 
Bano was no doubt in constructive possession or 
the house through her tenants. But the momCTt 
the tenants left the house, and Mehr 
manager put a lock on the house, the actual^ 
session wa^ with Mehr Bano. The fact that 
Bano did not actually come to live in the 
will not matter. It wa^ not ^eces^ry. The ^ 
ting of a lock on the house 

that she had full control ^he hou^ m as to 
attract the provisions of S. 441, Penal Code. 

In deciding the above case Mootham J. reU^ 
upon the case of Motilal reported in - MoBIb» 
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V. Emperor’, AIR 1925 All 540 (C). If we may 
say so with gi*eat respect tlie facts in MotilaPs 
case differed materially with the facts of the case 
of Abdul Salam. In the Division Bench case of 
Motilal, one widow was the owner of a shop 
which had been let out to a tenant named Yusuf. 
When the widow died, there w'ere two claimants 
namely Kaiihaiyalal, who claimed the shop as the 
next reversioner, and Motilal who claimed to be 
the adopted son of the widow. The shop was in 
occupation, of a tenant and Kaiihaiyalal was 
successful in persuading the tenant to pay rent 
to him. The tenant decided to vacate the shop 
and did so on 24-10-1924. Motilal w'on the race 
by locking the shop before Kanhaiya Lai could 
take its possession. Tlie other claimant Kanliaiya- 
lal then filed the complaint alleging that he was 
realizing the rent from the outgoing tenant and 
as such he was in possession of the shop and 
that Motilal committed criminal trespass by lock¬ 
ing the shop. It was held that Kanhaiya Lai was 
not in possession of the shop at the time when 
trespass was committed ‘either by himself or 
through any other person’. It was further held 
that when Motilal took possession of the shop he 
did so with the object of asserting his title to 
the shop, and not with the intent to annoy 
Kanhaiya Lai. We have no doubt that the Divi¬ 
sion Bench case was rightly decided on the facts 
as they existed in that case. 

(10) A few other cases w^ere cited at tlie Ear 
but we do not think it necessary to refer to them. 
We have already indicated that in this c:'^se the 
possession of the property w'as with the complain¬ 
ant and the act of trespass committed by the ap¬ 
plicant was done to annoy the complainant. The 
applicant was, therefore rightly convicted. The 
sentence errs on the side of leniency. 

(11) We dismiss the revision. 

A/M.K.S. Revision dismissed. 
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BEG, J. 

The Central Finance and Housing Co. Ltd; 
Plamtiff-Appellant v. British Transport Co. 
and others, Defendants-Respondents, 

Second Appeals Nos. 774, 583 and 584 of 1943. 
D/- 15-7-1953, against order of Civil Judge, 
Agra, D/- 15-12-1947. 

(a) Transfer of Property Act (1882), S. 54 — 
Sale or hire purchase agreement — Principles 
to determine — (Deed — Construction). 

In determining the question as to the 
nature of a transaction the Court should 
not be led away merely by the ostensible 
appearance given to it by the words used 
by the parlies, but should make an attempt 
to go behind the phraseology for the pur¬ 
pose of ascertaining the real intention of 
the parties. In other words, it is not the 
garb with which the parties choose to clothe 
the transaction that should guide the 
Courts, but^ it is the spirit permeating 
the transaction that should be the deter¬ 
mining factor of its real nature. 

In its endeavour to do it, the Court 
Should dissect the transaction, scrutinise its 
legal implications and bear in mind the 
legal consequences that would ensue from 
it. In other words, the real nature and 
the essence of the transaction has got to be 

discovered. 

In Order to arrive at a conclusion, the 
transaction has got to be looked at as a 


whole. The conclusion arrived at by the 
Court should be the cumulative result of 
tjje totality of circumstances emerging 
from the agreement. 


Thus, for example, where it is apparent 
that as a result of a hire purchase agree¬ 
ment, the transferee has eventually to pay 
the entire purchase price, it may be a cir¬ 
cumstance indicating that the transaction 
was meant to be a sale. On the other 
hand, if the transferee is given a right to 
terminate the agreement, that may be an 
important circumstance indicating that the 
transaction was intended to be a hire pur¬ 
chase agreement. That again, however, 
may not be a conclusive test, as the right 
to terminate the transaction might itself 
have been put into the agreement for the 
purpose of giving it the appearance of a 
hire purchase agreement 
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above principles, the transaction in ques¬ 
tion was in reality a transaction of sale 
AIR 1930 Bom. 30G; AIR 1938 Nag 18 and 
AIR 1932 All. 607, Ref. 


(Para 10) 

Anno: T. P. Act, S. 54 N. 5. 

Of Goods Act (1930), S. 49 (b) _ 
Termination of seller’s lien. 


The right of lien for unpaid purchase 
money subsists only so long as the seller 
n3s tii6 posS6ssion of th6 goods Onc6 the 
seller delivers possession of the goods to 

the buyer the lien disappears under S 49. 
bale of Goods Act. ’ 


Anno; S. G. Act, S. 49 N. 1. 

J. Swarup for Appellant; Shanti Bhushan 
and Vishwa Mitra, for Respondents. 

CASES REFERRED: 

(AM’30) air 1930 Bom. 306: 54 Bom. 381 

^^208*^'(Pr ^9)^ 

(C) (’32) AIR 1932 All. 607: 54 All. 781 (Pr. 9) 

JUDGMENT: This judgment disposes of two 

second appeal No. 774 
of 1948. & second appeal No. 584 of 1948 Both 

Uie second appeals arise out of a common judg¬ 
ment. The circumstances in which these 
second appeals arise are briefly given below: 

appear that on 2-6-1941, the 
plainUff in this case viz. the Central Finance 
and Housing Company Limited entered into an 

agreement with defendants 1 and 2 regarding 

Defendant 1 is Babu Singh and de- 

Sa'ldt? Dabu Singh and 

bardar Singh are styled as ‘hirers’ in this 

a^eement. Defendant 3 is Bhupal Singh and 

^ agreement as a guarantor. Babu 
Singh and Sardar Singh are the persons to 
whom the bus is stated to have been hired 

a said agreement and the agreement 
dself is de^Bcribed as a hire purchase agree- 
ment. Under the said agreement Babu Sineh 
and Sardar Singh, the alleged hirers of the 
bus. were liable to pay the hire of the bus hv 
twelve instalments starting on 1-7-1941 and 
ending on 1-6-1942. The total amount of the 

,90 t*’® hirers was R, 

1320/-. One of the conditions of the said a^ree^ 

ment was that if the hirers made any default 

in the payment of any of the instalrnents? it 
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would be open to the Central Finance and 
Housing Company Limited to terminate the 
agreement and to take possession of the bus. 

(3) The present suit was brought by the 
Central Finance and Housing Company Limit¬ 
ed as plaintiff on the allegation that there was 
a default on the part of the hirers in the pay¬ 
ment of instalments and, accordingly, the 
plaintiff terminated the said agreement by 
means of a letter dated 18-3-1942. The plain¬ 
tiff, therefore, filed the suit out of which this 
second appeal arises praying for a decree of 
Rs r>un/- with ‘pendente lite’ and future in- 
tei^st against deiendants 1 to 3. This amount 
represented the amount of unpaid instalments 
which had already fallen due, the interest on 
the said instalments and some other expenses 
which the plaintiff had incurred in this connec¬ 
tion unto 18-3-1942, the date of the termina¬ 
tion of the agreement. It v/as further alleged 
by the plaintiff that defendant 1 parted with 
the bus in favour of defendant 4 viz. the 
British Transport Company Limited, which 
was running the bus on hire and was liable 
along with other defendants for damages for 
withholding the said bus upto the date of the 
suit. These damages were assessed by the 
plaintiff at Rs. 740/- and he claimed a decree 
against all the four defendants in re.spect of 
thks amount. Further the plaintiff claimed a 
decree for possession of the bus valued at Rs. 
inOO/- against all the defendants in his favour. 
The plaintiff also claimed future profits at the 
rate of Rs. 100/- per month against the afore¬ 
said defendants and stated that the Court-fee 
on the same shall bo paid in the execution de¬ 
partment. 

(4) Defendant 1 pleaded in defence that he 
had given the bus to defendant 4 at the ins¬ 
tance of the'plaintiff, and t>e plaintiff was, 
therefore, not entitled to any relief against 

him. 

(5) The real contest in the case was, how¬ 
ever, raised by defendant 4. The main plea 
taken bv him "was that the agreement in ques¬ 
tion was in fact a sale in favour of defendants 
1 and 2 and was not a hire purchase agree¬ 
ment at all. 

ffi) The trial Court decreed the plaintiff’s 
suit in toto except that the sum of Rs. ‘560/- 
was reduced to Rs. 4.‘50/-. Defendant 4 filed an 
appeal against the said judgment and decree of 
the trial Court. The plaintiff also filed a cross¬ 
objection on the ground that the trial Court 
should not have fixed the price of the bus 
and that it should have been done in the exe¬ 
cution proceedings. The lower appellate Court 
dism’ssed the cross-objection of the plaintiff 
and allowed the appeal of defendant 4 holding 
that the agreement in question was a sale and 
not a hire purchase agreement. The appellate 
Court, accordingly, set aside the decree of the 
Mun.'^if and ordered that the plaintiff’s suit 
should be decreed for an amount of Rs. 
1268/6/- due upto 1-12-1947, and for propor¬ 
tionate costs cn Rs. 985/-, and the amount due 
upto the date of the suit. The above amount 
was decreed against all the four defendants 
mentioned above. 

(7) Dissatisfied with the said judgment, the 
plaintiff has filed an appeal in this Court. This 
appeal is second appeal No. 774 of 1948. De¬ 
fendant 4 has also filed an appeal against the 
sa^d judgment and this appeal is second ap¬ 
peal No. 584 of 1948. 


(8) I shall first take up second appeal No. 
774 of 1948 which has been filed on behalf of 
the plaintiff. The sole question that has been 
argued before me by the learned counsel for 
the appellant in this appeal relates to the 
interpretation of the agreement of 2-6-1941. The 
learned counsel has argued that the conclusion 
of the trial Court that the agreement in ques¬ 
tion operates and as a sale is erroneous. He has 
strenuously contended that on a proper inter¬ 
pretation of the said deed, it is a hire purchase 
agreement. On the other hand, the learned 
counsel for the respondents has argued that 
the finding of the trial Court on this point is 
correct; and, in spite of all the appearance of 
a hire purchase agreement, the agreement in 
question is really a sale deed. 


(9) The principles governing the interpreta- 
liou of such deeds are well-known and have 
been enunciated in a number of cases vide — 
‘Ehimji N. Dalai v. Bombay Trust Corpora¬ 
tion*, AIR 1930 Bom 306 (A); — ‘Manikchand 
Pranjiwan v. Berar Motor Supply Co.’, AIR 
1938 Nag 18 (B) and — ‘Mahabali Prasad v. 
H. N. Palmer’, AIR 1932 All 607 (C). 

(10) In determining the question as to the 
nature of such an agreement, the Court should 
not be led away merely by the ostensible ap¬ 
pearance given to the transaction by the words 
used by the parties, but should make an at¬ 
tempt to go behind the phraseology for the 
purpose of ascertaining the real intention of 
the parties. In other words, it is not the garb 
with which the parties choose to clothe the 
transaction that should guide the Courts, but 
it is the spirit permeating the transaction that 
should be the determining factor of its real 
nature. It is not the form in which the transac¬ 
tion is pre.senled by the parties but the real 
substance of it that has got to be ascertained 
by the Court. In its endeavour to do it, the 
Court should dissect the transaction, scrutinise 
its legal implications and bear in mind the 
legal conseoueiices that would ensue from it. 
In other words, the real nature and the essence 
of the transaction has got to be discoyer- 
ed. In Order to arrive at a conclusion, 
the agreement has got to be looked at 
ns a whole. The conclusion arrived at 
by the Court should be the cumulative re¬ 
sult of the totality of circumstances emerging 

from the agreement. As the Court tries to as¬ 
certain the real nature of the transaction, the 
Court should take into consideration all the 
circumstances of the case. It cannot be said 
that any one particular circumstance provides 
an acid test in the case. 

Thus, for example, where it is apparent that 
as a result of the agreement, the transferee 
has eventually to pay the entire purchase pnee, 
it may be a circumstance indicating tMt tne 
transaction was meant to be a sale, 99 
other hand, if the transferee is given a right to 
terminate the agreement, that may be an un- 
portant circumstance indicating that the tran¬ 
saction was intended to be a hire 
agreement. That again, however, may not be 
a conclusive test, as the right to ternainate tn 
transaction might itself have been put into tn 
agreement for the purpose of giving it tne 
appearance of a hire purchase agreement The 
nuestmn would be whether the right given to 
the hirers was a ‘bona fide’ conferment of such 
a right or merely a ‘mala fide’ 
condition as a part of attempt 
the Court into thinking that the transaction m 
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question was a hire purchase agreement and 
not a sale. • Viewing the transaction in ques¬ 
tion in the light of the above principles, I have 
come to the conclusion that the transaction in 
question is in reality a transaction of sale, in 
spite of the fact that the parties have been at 
pains to hide that fact. 

(11) The learned counsel appearing for the 
appellant invited my attention to the use oi 
the word ‘owner’ to describe the plaintiff com¬ 
pany that had transferred the bus, to the use 
Df the word ‘hirer’ to describe the persons who 
were allowed the use of the bus, and the use 
of the similar other words in the agreement 
which would indicate that the agreement in. 
question was a hire purchase agreement. As 
mentioned by me above, the mere use of such 
words cannot convert a transaction that was 
really a sale into a hire purchase agreement. 
The true essence and the real naluie of the 
transaction has got to be seen and asc-ertained. 
The sheet-anchor of the appellant’s learned 
counsel’s argument, however, has been cl. 11 
in which a right appears to have been given 
to the hirer to terminate the agreement. Ac¬ 
cording to his argument, the insertion of cl. 
U and the conferment therein of a right to 
terminate the agreement is the deciding fac¬ 
tor in the case and must necessarily lead to the 
conclusion that the agreement in question was 
a hire purchase agreement and not a sale. 

I would have been inclined to agree with 
him, if I had found that the right to terminate 
given therein to the hirer was a genuine and 
a ‘bona fide’ conferment of the said right. On 
the other hand, a close scrutiny of the condi¬ 
tions and the restrictions with which this right 
to terminate has been hedged round shows that 
the right conferred therein is merely a fiction 
and not a fact. 

(12) Learned counsel has argued that the 
right to terminate conferred under cl. 11 of the 
agreement is an absolute right. A perusal of 
cl, 11, however, does not bear out this conten¬ 
tion. According to cl. 11, the right can be exer¬ 
cised only if the vehicle is surrendered in the 
same order and condition in which it was 
hired “fair wear and tear excepted”. This 
would mean that if the vehicle met an acci¬ 
dent and was damaged, the hirer’s right to 
terminate the agreement would be lost. The 
right to terminate cannot, therefore, be consi¬ 
dered to be an absolute right available to the 
hirer in every case. 

(13) The most important circumstance in 
connection with the so-called right to termi¬ 
nate contained in cl. 11 is that, according to the 
said clause, if the hirer chooses to terminate the 
agreement, he 

‘‘shall pay to the owner the stipulated amount 

of hire upto the date of the said agreement 

including the apportioned hire without any 

broken period of the month plus Rs. 1500/- 

as compensation for depreciation in the 

value of the vehicle.” 

In this connection it should be borne in mind 
that the total amount payable by the hirer 
adding up all the twelve instalments comes to 
Rs. 1320/- only. After payment of the said 
amount of Rs. 1320/-, according to cl. 12 of 
the said agreement, the hirer would become the 
absolute owner of the vehicle. Thus the value 
of the vehicle as assessed by the parties them¬ 
selves at the time was at the most Rs. 1320/-. 
in the plaint itself, the plaintiff valued it at 
Rs. 1000/- only. If, however, the hirer chose to 


terminate the agreement, he would not only 
have to deliver the bus for what it is worth, 
but further pay Rs. 1500/- an amount v/hich 
would exceed the price or the value of the bus 
itself. In addition to that, he would further 
forfeit the amount of any instalment or in¬ 
stalments that had already been paid by him 
to the so-called owner. 

The absurdity of this situation will be appre¬ 
ciated if it is remembered that in cl. 12 of the 
agreement it is laid down that where the hirer 
has already paid a number of instalments, it 
would be open to the hirer to pay the remain¬ 
ing amount of unpaid instalments with a re¬ 
bate that might be allowed to him by the owner 
for advance payment of the entire amount; 
and, on such payment, he would become the 
absolute owner of the property. Thus under 
the said agreement if the hirer wanted to ter¬ 
minate the agreement, he would be saddled 
witli much higher liability than the one impos¬ 
ed on him to entitle him to become an abso¬ 
lute owner cf the vehicle. No person possess¬ 
ing a grain of common sense could think of 
availing himself of it. The so-called compen¬ 
sation for depreciation exceeds the price of the 
bus itself. When conironled with this position, 
the appellant’s learned counsel had to concede 
that the position created was in absurd one 
and the only reply that he could give was that 
the mention of Rs. 1500/- in para 11 was a 
mistake. It is nobody’s case that para 11 or 
any part cf it was a result of mistake. It ap¬ 
pears to me quite clear that the clause giving 
a right of termination to the hirer was so 
framed as to make the right illusory. It was 
deliberately shoved into the agreement for the 
purpose of giving it a deceptive appearance 
and concealing the fact that the transaction 
in question was an cut and out sale. 

(M) It may further be mentioned that the 
position taken up by the learned counsel for 
the appellants was not that the condition re¬ 
garding payment cf Rs. 1500/- was invalid 
being in the nature of a penalty. On the other 
hand, he cited — ‘Halsbury’s Laws of Eng¬ 
land’, Para 775 (Vol. XVI Second Edition 
1935) in support of his contention that condi¬ 
tions of this character can be validly imp-osed 
in such contracts. Taking into consideration 
all the circumstances of the case, I find myself 
in agreement with the interpretation placed on 
the agreement by the lower aopellate Court and 
have no hesitation in holding that the transac¬ 
tion in question is a transaction of sale and not 
of hire purchase. In this view of the matter, 

second appeal No. 774 of 1948 must be dis¬ 
missed. 

(15) The other appeal which is before me is 
second appeal No. 584 of 1948. This appeal has 
been filed by defendant 4. As mentioned above, 
the lower appellate Court has decreed the 
arnount of Rs. 1268/6/- against all the four 
defendants. In this second aopeal, the learned 
counsel for defendant 4 has argued that this 
amount cannot in law be decreed against de¬ 
fendant 4. Having heard the learned counsel 
for the appellant, I am of opinion that his con¬ 
tention must be accepted. It is obvious that 
defendant 4 was not a party to the agreement 
of 2-6-1941, and there was no privity of con¬ 
tract between him and the plaintiff. The bus 
IS alleged to have been hired to him by de¬ 
fendants 1 and 2 and he was a third party so 
lar as the aforesaid agreement was concerned. 
He could not, therefore, be made liable under 
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the said contract. The plaintiff could only have 
claimed this amount by way of lien, but that 
right of lien would subsist only so long as the 
plaintiff had possession of the bus. Once the 
plaintiff had delivered possession of the said 
bus, the lien would disappear under S. 49, Sale 
of Goods Act. The learned counsel for the res¬ 
pondent's in this appeal could not support 
this part of the judgment antj had to concede 
that if the transaction was held to be a sale, 
the judgment of the lower appellate Court 
could not be sustained. This appeal must, there¬ 
fore, be allowed. 

(IG) The net result of the conclusions arriv¬ 
ed at by me above is that second appeal No. 
774 of 1948 is dismissed with costs and second 
appeal No. 584 of 1948 is allowed with costs. 

(17) Learned counsel for the appellant prays 
for leave to appeal to a Division Bench. The 
permission asked for is allowed. 

B/D.R.R. Order accordingly. 


AIM, 3954 ALL. 198 (Vol. 41, C.N. 109) 

(LUCKNOW BENCH) 

BEG AND RANDHIR SINGH JJ. 

Lachhmi Narain Tewari, Applicant v. Dis¬ 
trict Judge. Lucknow and others, Opposite 
Party. 

Civil raise. Appln. No. 55 of 1952, D/- 17-9- 
1953. 

(a) Payment of Wages Act (1936), S. 15 — 
Scope — Admission of application under, after 
expiry of six months. 

It is within the discretion of the Magis¬ 
trate under S. 15 to admit an application 
even after the expiry of the period of six 
months if he is satisfied that there was 
sufiicient cause for not making the applica¬ 
tion within time. But this admission should 
however be a conscious admission and a 
mere order to issue notice to the opposite 
party cannot be an implied admission in 
all cases. 

Held, in the circumstances of the case 
that the Magistrate had not considered the 
cause of delay at all when notice was issu¬ 
ed and the mere act of ordering issue of 
notice did not imply the admission of the 
application. (Para 5) 

(b) Constitution of India, Art. 226 — Scope 
— (Payment of Wages Act (1936), S. 15). 

If a Magistrate refused to admit the ap¬ 
plication under S. 15, Payment of Wages 
Act after hearing the opposite party he 
cannot be said to have exercised a juris¬ 
diction not vested in him or to have exer¬ 
cised his jurisdiction wrongly and the 
High Court has no jurisdiction to issue 
writ under Art. 226, in such cases. 

(Para 6) 

M. L. Tewari, for Applicant; B. K. Dhaon, 
(for No. 1); B. N. Roy (for No. 2) and R. K. 
Bose (for No. 3), for Opposite Party. 

RANDHIR SINGH J. 

This is a petition under Arts. 226 and 227 of 
the Constitution of India and the petitioner prays 
that the order pa^ed by the Magistrate and up¬ 
held by the District Judge under S. 15, Payment 
of Wages Act (4 of 1936) be quashed as they act¬ 
ed with material irregularity in rejecting the ap¬ 
plication made by the applicant under S. 15, Pay¬ 
ment of Wages Act. 


(2) The applicant was a ward keeper in the 
office of the District Controller of Stores, Alam- 
bagh, Lucknow. He was in charge of certain stores 
and some items of the stores were found mi<;Ring 
whereupon he was asked to make good the defi¬ 
ciency and the price of the articles lost which 
amounted to Rs. 883/2/- was ordered to be de¬ 
ducted in monthly instalments of Rs. 49/1/- ex¬ 
tending over a period from 1-6-1947 to 30-11-1948. 
The deductions were made. On 13-7-1950, an ap¬ 
plication was made under S. 15, Payment of Wages 
Act to the City Magistrate Lucknow claiming that 
the deductions from his wages were improper and 
that the amount deducted should be paid back to 
him. This application was transferred by the City 
Magistrate to the Additional City Magistrate (II). 
It was again transferred to the City Magistrate 
and was ultimately disposed of by him. He re¬ 
jected the application as time barred and the 
applicant then v/ent in appeal to the District 
Judge. The District Judge held that no appeal 
lay against the order passed by the Magistrate 
and dismissed the appeal. The applicant has now 
come up to invoke the jurisdiction of this Court 
by a petition of writ. 

f3) It has been contended on behalf of the ap¬ 
plicant that the Magistrate was not within his 
jurisdiction to admit the plea of limitation once 
the application had been admitted and that the 
subsequent order of dismissal of the application on 
a point of limitation was incompetent. The pro¬ 
viso to S. 15(2), Payment of Wages Act is as 
follows : 

“Provided that e\'ery such application shall be 
presented within six months from the date on 
which the deduction from the wages was made 
or from the date on which the payment of the 
v.'ages was due to be made, as the case may be: 

Provided further that any application may be 
admitted after the said period of six months 
when the applicant satisfies the authority that 
he had sufiicient cause for not making the ap¬ 
plication within such ijeriod.” 

(4) It would thus appear that an application 
under S. 15 should be made within six months 
from the date on which the deduction from the 
■wages is made. In the present case the deductions 
began on L6-1947, and the last deduction was 
made from the salaiy for the month of Novem¬ 
ber, 1943. The application was made on 13-7-1950, 
about one and a half years after the last deduc¬ 
tion had been made. The application was there¬ 
fore prima facie barred by limitation but the 
Magistrate had jurisdiction to entertain it even 
after the expiry of six months if he was satis¬ 
fied that there was sufficient cause for not making 
the application within such period. When the ap¬ 
plication was presented on the 13th July, it ap¬ 
pears that it was transferred by the City Magis¬ 
trate to the Additional City Magistrate for dis¬ 
posal and on the 15th July, the Additional City 
Magistrate passed the following order : 

“Send copy of this plaint to each of the defen¬ 
dants and ask them to submit a -written reply 
■within 30 days of the date of this order.” 

When the replies v/ere filed an issue was framed 
on 17-3-1951, as follows : 

“Is there any sufficient cause for the applicant 
not filing the application within six months of 
the alleged deductions.” 

The preliminary issue, it appears, was reframed 
on 1-5-1951 in the following words: 

“Did the applicant have sufficient cause for not 
making his application in this Court within the 
prescribed period of six months from the date 
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on which the alleged deduction from the ai>- 
plicant’s wages was made.’' 

The Magistrate then heard the parties and came 
to a finding that the applicant had not sufficient 
cause for not making the application within six 
months. On this finding the application was re¬ 
jected. 

(a) The main contention on behalf of the appli¬ 
cant now is that the order for the issue of notices 
to Uie opposite party should be deemed to imply 
that the Magistrate had admitted the application 
and had accepted the cause shown by the appli¬ 
cant for the delay in making the application. No 
doubt it is within the discretion of the Magistrate 
'Under S. 15, Payment of Wages Act to admit an 
application even after the expiry of the period of 
six months if he is satisfied that there was sufli- 
cient cause for not making the application with¬ 
in time. This admission should however be a con- 
ficious admission and a mere order to issue notice 
to the opposite party can hardly be deemed to 
be an implied admission in all cases. If the Magi- 
stote thought that before deciding the point of 
limitation which was based on facts connected 
with the opposite party, it was proper for him 
to hear the opposite party and issued notice to 
the opposite party, he cannot be said to have 
acted against the principles of natural justice 
or in an improper manner. There is no order 
Of admission of the application or any order to 
show that the Magistrate had taken into con¬ 
sideration the grounds given by the applicant 
in ordering the issue of notice and it cannot 
be inferred under these circumstances that the 
Magistrate had satisfied himself about the suffi¬ 
ciency of the cause of the delay and had in fact 
admitted the application before the order of 
Issue of notice was made. 

A supplementary affidavit has now been filed 
to show that the Magistrate had in fact ques¬ 
tioned him about para 4 of his application before 
issue of notice, but it appears from the judg¬ 
ment of the Magistrate that no objection was 
taken before him that the question of limita¬ 
tion had already been decided or that the appli¬ 
cant had already been questioned about the 
sufficiency of the cause for the delay before the 
Issue of notice. No objection v/a-s even taken 
at the time when the issue was framed in the 
month of March or when it was reframed on 
1-6-1951. We are unable therefore to give cre¬ 
dence to the allegations of the applicant that 
the Magistrate had questioned him about the 
sufficiency of the cause for the delay. Admission 
of an application referred to under S. 15 would 
not mean only the physical act of taking the 
application and issuing an order but should be a 
conscious admission of the application. In the 
present case we are satisfied that the Magis¬ 
trate had not considered the cause of delay at 
all when notice w?s issued and we are unable, 
therefore to infer that the mere act of ordering 
issue of notice implied the admission of the 
application. 

(6) The jurisdiction of the High Court in 
matters in v/rit is limited to cases in which 
there has been manifest injustice due to non- 
observance or to the wrong observance of laws 
regarding procedure or jurisdiction. In the pre¬ 
sent case no injustice has resulted from the pro¬ 
cedure adopted by the learned Magistrate. It was 
entirely within the jurisdiction of the Magistrate 
to admit or not to admit the application and if 
he refused to admit the application after hearing 
the opposite party he cannot be said to have 
exercised a jurisdiction not vested in him or to 
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have exercised his jurisdiction wrongly. The 
petition has also been made with considerable 
delay. The order of the District Judge dismiss¬ 
ing the appeal was made in April 1952 and the 
present application was made on 11-9-1952. There 
is no force in this petition and it is accordingly 
dismissed. We make no order as to costs. 
A/H.G.P. Petition dismissed. 


A.LU. 1954 ALL. 199 (Vol. 41, C.N. 110) 

BRIJ MOHAN LALL J. 

Ram Lakhan, Defendant-Appellant v. Mst. 
Tulsha widow of Mata Prasad and others, 
Plaintiffs-Respondents. 

Civil Revn, No. 801 of 1953, D/- 9-10-1953, 
from order of Munsif, Gyanpur, D/- 20-7-1953. 

(a) Specific Relief Act (1877), S. 9 — Appli¬ 
cability — Property in dispute agricultural 
land. 

If a plaintiff claims to have been in 
possession and makes a grievance of the 
fact that he w^as dispossessed by the de¬ 
fendant without his consent and otherwise 
than in due course of law, he can maintain 
a suit in the Civil Court under S. 9, Speci¬ 
fic Relief Act, notwithstanding the fact 
that the property in dispute may be agri¬ 
cultural land. (Para 5) 

Anno: Specific Relief Act, S. 9 N. 17. 

(b) Limitation Act (1908), S. 14(1) — “In 
good faith.” 

Suit under S. 9, Specific Relief Act — 
Property in dispute agricultural land — 
Munsiff directing plaint to be filed in re¬ 
venue Court as suit was believed to be en- 
tertainable by revenue Court only — High 
Court subsequently taking different view 
—• Revenue Court returning plaint for pre¬ 
sentation to civil Court — Plaintiff held 
was entitled to claim exclusion of period 
spent in revenue Court. (Para 5) 

Anno: Limitation Act, S. 14 N. 20. 

(c) LimitatiOifi Act (1908), S. 14, Explanation 
1 — “The day oa which the proceedings 
therein ended.” 

^ While in majority of cases the period 
right up to the date of the actual return 
of the plaint should be excluded, it cannot 
be held as a hard and fast rule, applicable 
to all cases, that exclusion should extend 
up to the date of the actual return of the 
plaint. The period shall vary according 
to the circumstances of each case. 

(Para 7) 

Anno: Limitation Act, S 14 N. 27, Pts. 1 and 

2 . 

(d) Limitation Act (1908), S. 14(1) — “Other 
cause of a like nature.” 

Whore both parties and the Court be¬ 
lieved that there was lack of jurisdiction in 
the Court there is “other cause of a like 
nature.” (Para 9) 

Ajino: Limitation Act, S. 14 N. 24. 

Harnandan Prasad and Yashoda Nandan, for 
Appellant: B. N. Sapru, G. P, Bhargava and N. 
D. Ojha, for Respondents. 

CASES REFERRED : 

(A) (’49) AIR 1949 All 510: 1949 All LJ 24 

(Pr 4) 

(B) (’50) 1950 All LJ 645: 1950 All WR (HC) 

236 (Pr 4) ^ 
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(C) (’50) AIR 1950 All 407: 1951 All LJ 290 
(Pr 4) 

(D) (’39) AIR 1939 All 590: ILR (1939) All 
709 (Pr 7) 

(E) (’34) AIR 1934 All 688: 57 AU 145 (FB) 
(Pr 10) 

ORDER; This is an application, in revision by 
a defendant against whom a suit for possession 
instituted under S. 9, Specific Relief Act has 
been decreed by the learned Munsif of Gyanpur, 
district Banaras. 



(2) The plaint allegations, which have been 
found to be correct by the learned Munsif, are 
that the plaintiffs (opposite parties 1 and 2) 
v/erc in peaceful possession of the land in dispute 
but they were, without their consent and other¬ 
wise than in due course of law, dispossessed 
therefrom by the applicant and other persons 
who were impleaded in the Court below as 
co-defendants and who are arrayed in this revi¬ 
sion as opposite parties 3 to 6. These findings 
of fact have to be accepted as correct in these 
proceedings. 


(3) The only question of law that arises for 
decision is whether the suit was time-barred. In 
order to appreciate this question, it is necessary 
to mention certain facts. The plaintiff’s dispos¬ 
session took place on 12-7-1949. The suit v/as 
instituted in the Munsif’s Court on 21-12-1949. 
On 3-4-1950 the plaint was ordered to be returned 
for presentation to “proper Court” by which term 
v/as meant the revenue Court. Ihe piaint was 
actually returned on the next day, i.e. on 4-4- 
1950. It was presented in the revenue Court the 
same day. On 6-6-1951 the revenue Court held 
that the suit was cognizable by the civil Court. 
It ordered the plaint to be retuimed for re-pre- 
sentaticn to the said Court. 

The plaint was actually returned on 4-7-1951 
on which date it was again presented before the 
learned Mimsif who entertained it. This presen¬ 
tation was certainly made beyond the period of 
six months from the date of actual disposses¬ 
sion. Article 3 of the Schedule to the Limita^ 
tion Act prescribes a period of six months 
calculated from the date of dispossession for 
instituting a suit under &. 9, Specific Relief 
Act. 

(4) The plaintiffs sought to invoke to their 
aid the provisions of S. 14, Limitation Act. Under 
this section a plaintiff can exclude from computa^ 
tion the period during which he 

“has been prosecuting with due diligence 
another civil proceeding, whether in a court 
of first instance or in a Court of appeal, against 
the defendant” 


where the proceeding 

“is founded upon the same cause of action and 
is prosecuted in good faith in a Court which, 
from defect of jurisdiction, or other cause of 
a like nature, is unable to entertain it”. 

The learned Munsif has held that the plaintiffs 
were entitled to the benefit of this section. He 
has also pointed out the reason why the plain¬ 
tiffs were driven from pillar to post. It appears 
that in 1949 the view prevalent in Couits was 
that a suit like the present, where the property 
in dispute was agricultural holdings, would be 
entertained by the revenue Court. This belief 
was brought about by a decision of a single 
Judge of this Court reported in — 'Beni Madho 
Singh V. Prag’, AIR 1949 All 510 (A). This view 
appears to have been in force when the order 
dated 3-4-1950 directing the return of the plaint 
for presentation to revenue Court was passed. 


Subsequent decision took a different view. These 
decisions are reported in — ‘Jagdish Singh v. 
Mehi Lai Mullah’, 1950 All LJ 645 (B) and — 
‘Ganga Din v. Gokul Prasad’, AJR 1950 AU 407 
(C). These decisions apparently influenced the 
decision of the revenue Court which, obviously 
acting on these authorities, returned the plaint 
for re-presentation to the civil Court. 


(5) The law is now well settled that, if a plain¬ 
tiff claims to be in possession and makes a 
grievance of the fact that he was dispossessed 
by the defendant without his consent and other¬ 
wise than in due course of law, he can maintain 
the suit in the civil Court under S. 9, Specific 
Relief Act, notv/ithstanding the fact that the 
property in dispute may be agricultural land. 
'Therefore, there can be no doubt that the 
revenue Court was a Court which could not 
entertain the suit on account of want of juris¬ 
diction. At the same time, there can be no 
doubt that the plaintiffs had acted ‘bona fide' 
in presenting the plaint to the revenue Court. 
They had been directed by the Munsif to pre¬ 
sent the plaint there and, according to the 
state of law as then understood, the suit was 
believed to be entertainable by the revenue Court 
only. Therefore, the plaintiffs are entitled to 
claim exclusion of the period spent in the reve¬ 
nue Court. 


(6) The next question that arises for decision 
is as to whether the period of the pendency of 
the suit in the revenue Court is to be calculated 
up to 6-6-1951, on which date the order for the 
return of plaint was passed, or up to 4-7-1951, 
on which date the plaint was actually returned. 
Explanation I to S. 14, Limitation Act throws 
light on this question. It runs as follows; 

"In excluding the time during which a former 
suit or application was pending, the day on 
which that suit or application was instituted 
or made, and the day on which the proceedings 
therein ended, shall both be counted.” 

(7) According to this Explanation, _ the peri^ 
up to “the day on winch the proceedings therein 
ended” is to be excluded. This phrase was in¬ 
terpreted in the case of — ‘Jafar Uddin v. Debi 
Prasad’. AIR 1939 All 590 (D) to mean that the 
period up to the day of the actual return of the 
plaint was to be excluded. While agreeing that 
in majority of cases the period right up to the 
date of the actual return of the plaint should 
be excluded, I am not prepared to hold as a 
hard and fast rule, applicable to all cases, that 
exclusion should extend up to the date of the 
actual return of the plaint. The period shall 
vary according to the circumstances of each case. 
After an order for the return of plaint is passed, 
office has to go through certain formalities before 
the plaint is actually returned. An endorsement 
has to be made on the back of the plaint under 
O. 7, R. 10(2), C. P. C. Entries have to be 

in certain registers and it is only then that the 
plaint can be returned. Office may take sev^i 
days for going through all these formalities. The 
actual period required for observing all these for¬ 
malities will depend upon the state of work in 
each office. 

But it is conceivable to think of cases 
the delay may take place not on 
office but on account of the 
The plaintiff may feel dissatisfied with the order 
directing the return of the plaint, may be con¬ 
templating an appeal and may even ^^efu^ w 
take back the plaint when offered to him hy 
the office. His refusal may continue for mont^ 
together. In such cases it will not be proper ta 


r 
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hold that the period right up to the 
date of the actual return of the plaint 
is to be excluded. In such cases, tiie 
date on which the plaint was tendered to the 
plaintiff by the office will be “the day on which 
the proceedings therein ended”. 

(8) In the present case, however, the actual 
return was made within a month of the date of 
order of return. There is nothing to indicate 
that the plaintiffs had refused to take back 
the plaint when tendered to them by the office 
or that they were, in any way, responsible for 
the delay in the actual return of the plaint. 
The return was not made with unreasonable 
delay after the date of the order of return. In 
the circumstances, I am prepared to hold that 
the period right up to the date of actual return 
should be excluded from computation. 

(9) Another question that arises for decision is 
whether the period during which the suit remain¬ 
ed pending in the Munsif’s Court on the nrst 
occasion is to be excluded from consideration. 
The Munsif’s Court was not a Court Vr^hich lack¬ 
ed jurisdiction to try the suit, although everyone 
seemed to believe at that time that the Munsif 
had no jurisdiction. The learned coun.sel for 
the applicant read out to me a petition which 
the plaintiffs had presented in that suit. Accord¬ 
ing to this document, the plaintiffs had them¬ 
selves admitted that the Mun.sif‘s Court had no 
jurisdiction and had expressed a desire that 
the plaint might be returned. This petition is 
not on the record and the learned counsel for 
the opposite parties had serious objection to this 
document being taken into consideration. 

But I am of the opinion that, even if this 
document is read in evidence, it v/ould not alter 
the situation. It does not disclose lack of ‘bona 
fldes’ on the part of the plaintiffs. On the con¬ 
trary, it proves their good faith inasmuch as 
they, having regard to the state of law as it 
was then understood, conceded a certain legal 
position. But still it was the Court which passed 
the order and they were bound by it because 
that, although the element of good faith might 
be there, the other ingredient, viz. the lack cf 
jurisdiction in the Court, did not exist because 
the Court did really possess the jurisdiction. 

In this connection, it may be pointed out that 
the defect of jurisdiction is not the only ground 
to attract the provisions of S. 14, Limitation Act. 
If there is “any cause of a like nature” the plain¬ 
tiffs can still take advantage of S. 14. In the 
present case, both parties and the court believed 
that there was lack of jurisdiction in the Court. 
Tlrere was, therefore, other "caase of a like 
nature” within the meaning of the phrase as used 
in S. 14 so as to attract the applicability of that 
section. 

(10) The learned counsel for the applicant re¬ 
lied on the case of — ‘Sadayatan Pande v. Ram 
Chandra’, AIR 1934 AU 688 (FB) (E). That case 
is clearly distinguishable. In that case the plain¬ 
tiff had sought permission to withdraw the suit 
under O. 23, R. 1, with permission to institute it 
again on the same cause of action. It held 
that, when repre.senting the plaint, he could not 
avail of s. 14, Limitation Act. In the present 
case, however, there was no withdrawal of suit by 
the plaintiffs. Moreover, O. 23, R. 2, C. P. C. 
clearly indicates that when a suit is withdrawn 
under O. 23, R. 1, the fresh suit shall be governed 
by the law of limitation “in the same manner 
as if the first suit had not been instituted”. 

This special provision which governs suits insti¬ 
tuted after withdrawing the first suit with per¬ 


mission of the Court under O. 23, R. 1. can, by 
no stretch of reasoning, be made applicable to 
the present circumstances. I am, therefore, of the 
oninion that the authority cited by the learned 
counsel for the applicant does not help him. In 
my opinion, the learned Munsif has acted rightly 
in extending the benefit of S. 14, Limitat’.on Act 
to the plaintiffs and in treating the suit as having 
been filed within time. 

(11) The revision, therefore, fails. It is hereby 
dismissed with costs. 

B/V.R.B. Revision dismis.scd. 
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(LUCKNOW BENCH) 
rL\NDHIR SINGH J. 

Jai Dayal and another. Appellants v. Slate. 

Criminal Appeal No. 118 of 1953, D/- 4-9- 
1953, from order of Addl. Sessions J., Unnao, 
D/- 11-2-1953. 

Criminal P. C. (1898), Ss. 233, 234 and 235 — 
Three offences of same kind commiUei by 
same accused at short intervals on three diffe- 
leiit sets of people — They are not part cl 
same transactioa — They can, however, be 
tried in single trial under S. 234 — Charges^ 
however, should be separate and not com¬ 
posite. 

All offences which constitute the cause 
or effect, or which are the principal or 
subsidiary of the main act, may be taken to 
be parts of the same transaction, but simi¬ 
lar offences even though committed by the 
same set of persons and at short intervals 
or within close proximity of time will noi, 
however, constitute a single transaction. 

(Para 4) 

Accused who had collected on a road 
waylaid and looted a batch of students 
passing that way. After some interval an¬ 
other batch of students which was pass¬ 
ing. was also waylaid and looted. Again 
after some interval still another batch 
which was passing, was similarly waylaid 
and looted. The accused were charged un¬ 
der S. 395, Penal Code. All the three in¬ 
cidents were tried as single offence. The 
charge was a composite one. The accused 
pleaded that the single trial was illegal and 
that they were prejudiced : 

Held that the three offences committed 
on three different sets of persons could not 
be said to be part of the same transaction 
and that they were evidently different 
transactions. AIR 1953 All 448, Ref. 

(Para 4) 

Held further, that under S. 234 there 
could be a single trial for all these three 
offences. (Para 5) 

Held however, that there should have 
been three separate charges, and a com¬ 
posite charge for three offences prejudiced 
the accused in their trial. (Retrial order¬ 
ed.) (Para 5) 

Anno: Criminal P. C., S. 233, N. 3, 4; S 234 
N. 6, 8; S. 235 N. 2, 13. 

A. N. Mulla, for Appellants; M. L. Trivedi, 
for Addl. Govt. Advocate, for the State. 
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CASE REFERRED : 


(A) (’53) AIR 1953 AU 448: 1953 Cri LJ 1003 
(Pr 4) 

JUDGMENT; Tliis appeal and the four connect¬ 
ed appeals Nos. 120, 121. 122 and 123 have been 
heard together as they arise out of the same 
judgment. The appellants in Appeal No. 118 are 
represented by counsel while tlie remaining four 
appeals are jail appeals. 

(2) It appears that 15 or 16 persons collected 
together on the Eangannau Maliav.’an Road on 
28-8-1951, at about 7 p. m. There was a volley- 
bau match at Mallawan and students who had 
gone to attend the match were returning after 
tlie rnalch in the evening. Radha Eallabh passed 
the place whore these persons sat at about 7 p. 
m. and he was attacked and his property v;as 
looted, lie v;as then made to sit at a distance. 
Some ten minutes after, another batch of two 
stucleius happened to pass and they were also 
likewise waylaid and looted. Some fifteen minutes 
alter ibis second occurrence a third batch of 
students consisting of four persons, Mahendra 
Pralap. Shiishil Kumar, Brijendra Kurnar and 
Biiendra Singh passed on the way. These persons 
were also attacked and looted. 

An alarm was then raised and the miscreants 
decamped. Reports were lodged by some of these 
.'■Tuclenls and the police took up the investigation 
and finally sent up the six appellants for trial 
under S. 395, Penal Code. Some stolen property 
was idso recovered from the possession of some 
of the appcdiaiUs and they were also tried under 
S. 412 of the Indian Penal Code. The case was 
ultimately committed to the Court of Session and 
lhc additional Sessions Judge found all of them 
guilty and sentenced them to various terms of im- 
prisenment. They have now come up in appeal. 

i3) The first point wiiich has been canvassed 
on behalf of the appellants is that the trial of 
all the appellants for the three offences alleged 
to have b^''en committed wo-s illegnl and in sup¬ 
port of this contention reliance has been placed 
on the provisions of S. 233. Criminal P. C. which 
enjoins that there shall be a .separate charge 
and a separate trial for each separate offence. 


',4» The learned counsel for the appellants has 
tried to show that the case as tried could not 
be covered by the various exceptions contained 
in Ss. 234 to 239, Criminal P. C. inasmuch as 
the tlu’ee offences alleged to have been committed 
by the appeilanls were not part of the .same 
transaction, and even if they were separate 
offences, a composite charge was not proper and 
the appellants were prejudiced in their trial on 
account of this impropriety in the framing of the 
charge. 

Tne learned counsel has cited a recent ruling 
of this Court in which dacoities committed at eight 
different houses in the course of a single night 
by the same set of persons were not held to be 
part of the same transaction, vide Raj Narain 
V. The State’, AIR 1953 AU 448 (A). 

In the present case the tiiree sets of persons 
who were looted were looted at short intervals, 
and, according to the prosecution, by the same 
set of persons. There w’as nothing in common in 
the three occurrences except in so far that the 
culprits were actuated by a motive for loot or 
robbery. That by itself, however, cannot be any 
criterion for deciding whether certain acts do 
or do not make a single transaction. 

Ail offences w'hich constitute the cause or effect, 
jOr which are the principal or subsidiary of the 
{main act, may be taken to be parts of the same 


transaction, but similar offences even though com¬ 
mitted by the same set of persons and at short 
intervals or within close proximity of time wtU 
not, however, constitute a single transaction. Jn 
the present case the three offences committed on 
three different sets of persons could not, there¬ 
fore, be said to be part of the same transaction. 
They are evidently different transactions. 

(5) Section 234, Criminal P. C., however, permits 
one trial of three different offences provided they 
were committed within a space of 12 months and 
by the same persons. In the present case no 
doubt there were no more than three offences and 
were all committed within a space of 12 months 
and there could, therefore, be a single trial for 
all these offences. 

The learned Magistrate, however, framed one 
single charge in respect of all the different occur¬ 
rences or offences and the appellants were tried 
on this charge in the Court of the Additional 
Sessions Judge. It has been argued on behalf of 
the appellants that the framing of a composite 
charge in respect of all the three offences greatly 
prejudiced the case of the appeUants inasmuch 
as there were a number of persons who were 
prosecuted for these offences and evidence of iden¬ 
tification wa.s also produced. If the charges had 
been separate, the trying Judge could have been 
made to focus his attention on the evidence in 
respect of each of the three separate charges 
whi^e deciding whether that particular charge 
had or had not been established against the ap¬ 
pellants. Tliis could not, however, be done if there 
wa.s a composite charge in respect of all the three 
separate offences. 

It appears to me that there is some force In 
lhc co'otonlinn raised by the learned counsel for 
the appellants and it seems that the appellants' 
case may liave been prejudiced on account of the 
composite charge framed by the learned Sessions 
Judge. 

(G) In view of what I have said above, It is 
not necessary to go into the merits of the case. 
Tbe only cour.se open to me is to set aside the 
conviction and sentences and order a retrial. 

(7) These appeals are. therefore, allowed and 
the conviction and sentences of the appellants 
are set aside. The case shall go back to the Court 
below with the direction that separate charges 
should be framed in respect of all the three separ 
rate offences and the case be tried according to 
law. 

3/R.G.D. Retrial ordered. 


A.I.K. 1954 ALL. 203 (Vol. 41. C.N. 112) 

RAGHUBAR DAYAL AND V. BHARGAVAJJ- 

Radha Krishan Applicant v. Compensation 
Officer. Meja, Allahabad and others, Opposite 
Party. 

Civil Misc. Writ No. 904 of 1953 D/- 21-10- 
1953. 

(a) Tenancy Laws — U. P. Zamindari AboU- 
tioia and Land Reforms Act (1 of 1951 ), S. oU 
— U. P. Zamindari Abolition and Land Re¬ 
forms Rules, 1952, R. 84 — Discretion of Com¬ 
pensation Officer. 

Section 69 gives a discretion to the Com¬ 
pensation Officer to deposit or not to depo¬ 
sit the amount of compensation payable to 
a limited owner. Such discretion, how- 
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(4) We do not agree with this contention. We 
are of opinion that S. 69, Zammdari Abolition and 
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ever, is subject to any general directions, 
the State Government may jgive. In the 
absence of any directions issued by the 
State Government, it cannot be said that 
the Compensation Officer did not act in ac¬ 
cordance with the directions given by the 
State Government. Rule 84 of the Rules 
made under the Act does not give any di¬ 
rections with respect to this matter. The 
provisions of the rule come into effect only 
after the Compensation Officer has exer¬ 
cised his discretion and has come to the 
conclusion that the amount should be'de- 
posited in a bank. 

(Para 4) 

(b) Tenancy Laws — U. P. Zamindari Abo¬ 
lition and Land Reforms Act (1 of 1951), Ss. 
<19, 12 — U. P. Zamindari Abolition and Land 
Reforms Rules, 1952, Rule 84 — Rules cannot 
take away what is given by Act — (Interpre¬ 
tation of Statutes). 

Rules made under the rule making pro¬ 
vision of an Act cannot take away what is 
given by the Act. Rules are for the purpose 
of carrying out the provisions of the Act. 
Hence, the contention that the State Gov¬ 
ernment can make a rule, namely R. 84, 
taking aw^y the discretion of the Compen¬ 
sation Officer under S. 69 cannot be accept¬ 
ed. (Para 5) 

Anno: C. P. C. Pre N 7, Pt. 29. 

S. C. Khare for Applicant. 

RAGHUBAR DAYAL J.: 

This is a writ application under Art. 22C ol the 
Constitution, in the following circumstances; 

(2) Sheo Gaml Ram Pande died in 1925, leav¬ 
ing a widow and two daughters-in-law, one of 
whom is still alive. The zamiiidari property, v/hich 
he left and over which the names of his widow, 
opposite-pany 2, and daughter-in-law, opposite 
party 3, stand mutated, vested in the Govermnenl 
in view of the provisions of the U. P. Zamindari 
Abolition and Land Reforms Act, 1951. Compensa¬ 
tion for the zamindari property is to be paid. 
Under the orders of the Compensation Commis¬ 
sioner the amount is to be paid* to opposite-parties 
2 and 3. The applicant claims to be one of the 
sons of one of the two daughters left by Shoo 
Ham Pande. He at first filed an objection before 
the Compensation Officer to the payment of com- 
I>ensaLion to the opposite-parties 2 and 3. The 
objection was rejected by the Compensation Officer 
relying on the instructions issued from the Com¬ 
pensation Commissioner. He now files this appli¬ 
cation. 

(3) It is contended for the applicant Uiat under 
S. 69, Zamindari Abolition Act Uie Compensation 
Officer is to deposit the compensation payable to 
a limited owner with such authority or bank as 
he prescribed, notwithstanding anything contam- 
ed in any law but subject to any general direc¬ 
tions that the State Government may give. The 
Stale Government made rules under this Act and 
H. 84 lays down that the compensation due to a 
limited owner shall be deposited for or on behalf 
of such person with the Imperial Bank of India 
and in the districts where there are no branches 
of the said bank with any scheduled bank as may 
be selected by the Compensation Commissioner. It 
is submitted that in view of this rule the Com¬ 
pensation Officer is bound to deposit the amount 
with one of the banks mentioned in R. 84 and that 
it Is not open to him to pay the amount direct to 
the person entitled to it. 


Land Reforms Act gives a discretion to the Com¬ 
pensation Officer to deposit or not to deposit the 
amount and that such discretion is to be subject 
to any general directions that the State Govern¬ 
ment might give. We have not been referred to 
any general directions of the State Govenmienl 
to the effect that this discretion under S. 69 has 
been taken away and that the Compensation 
Officer must deposit the amount with the prescrib¬ 
ed bank or auUiority in every case. If the objec¬ 
tion of the applicant has been rejected by the 
Compensation Officer relying on the directions of 
the Compensation Commissioner which directions 
are not said to be against any directions given 
by any other superior authority on behalf of the 
State, it cannot be said that the Compensation 
Officer did not act in accordance with the direc-' 
tions given by the State Government. Rule 841 
does not give any directions with respect to this' 
matter. It simply prescribes the bank or autho¬ 
rity with which ihe compensation money was to 
be deposited. The provisions of the uile will come 
into effect only after the Compensation Officer has 
exercised his discretion and has come to the con¬ 
clusion that the amount should be deposited in 
a bank. He has no discretion in selecting the 
authority or the bank w^ith wffiich to deposit the 
amount, as he had no such discretion. Rule 84 
had to provide the bank or authority wfith warich 
the amount was to be deposited. 

(51 It is further contended that under S. 72, 
Zamindari Abolition and Land Reforms Act the 
State Government was quite free to make any 
rule for the purpose of carrying into effect the 
provisions of this Chapter and that the State Gov¬ 
ernment could, therefore, make a laile taking 
av/ay the discretion of the Compensation Officer 
under S. 69, Zamindari Abolition and Land Re¬ 
forms Act. Rules cannot take away wffiat is given 
by the Act. Rules are for the purpose of carrying 
out the provisions of the Act. The discretion of 
the Compensation Officer, as already mentioned, 
was subject to any general dTections which the 
State Government m'ght issue and, as mention¬ 
ed above, no such general directions had been is¬ 
sued, and R. 84 does not contemplate to give any 
such general directions with respect to the deposit 
of compensation money. 

('6) In view of the above we reject this applica¬ 
tion. 

B/V.S.B. Application rejected. 


A.I.R. 1954 ALL. 203 (Vol 41, C.N. 113) 

(LUCKNOW BENCH) 

RANDHIR SINGH J. 

S. P. Trivedi, Applicant v. State. 

Criminal Revn. No. 122 of 1953, D/- 8-9-1953, 
against order of Sess. J., Sitapur, D/- 16-4- 
1953. 

Criminal P. C. (1898), S. 139A — “Shall en¬ 
quire into the matter*’. 

Notice issued to *A’ to show cause why 
encroachment by him on public road should 
not be removed — ‘A’ when he appear¬ 
ed before Magistrate not asked aS to whe¬ 
ther he denied the right of way — ‘A’ fil¬ 
ing written statement in which he put his 
defence stating that the piece of land on 
which he had made the construction did 
not form part of the public road and th^t 
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he had purchased that piece of land by 
means o£ a sale deed — Magistrate after 
repelling ‘A’s’ contention, and holding that 
he did not deny the existence of the public 
way and a:s such it was not necessary to 
ask the parties to get the matter decided 
by the Civil Court, examining the evidence 
produced on behalf of complainant and 
ordering the removal of the obstruction 
— Held that the written statement showed 
that ‘A’ disputed the existence of the right 
of way on the portion of land on which he 
had made the construction and that there¬ 
fore the Magistrate should have complied 
with the provisions of S. 139A and have 
come to a finding that there wa‘s no reli¬ 
able evidence before proceeding with the 
inquiry and making the order for removal 
of the construction; & that he not having so 
done the order passed by him could not be 
upheld. 

(Paras 4, 5) 

Anno. Cr. P. C., S. 139A N. 4. 

S, D. Misra, for Applicant. M. L. Trivedi for 
Addl. Govt. Advocate for the State. 

ORDER : This is an application in revision 
against the order of a Magistrate, iiist class, in 
proceedings under S. 133, Criminal ?. C. 

(2) A complaint wa.s made by the District Engi¬ 
neer, P. W. D. Sitapur, on 1D7-1952, against tne 
applicant to the effect that the applicant had en¬ 
croached. upon a piece of land G2.5 feet in' length 
and 15 feet in breadth which formed part of the 
public road. It was prayed that the encroach¬ 
ment be ordered to be removed by the Court. 

(3) Notice \va.s issued to the applicant to shov/ 
cause why the obstruction .■^nould not be removed. 
The applicant appeared before the Magistrate and 
pleaded that tne piece of land on which he had 
made the construction did not form part of the 
public road and that he had purchased that 
piece of land by means of a sale deed. Some 
documents were also produced by him in support 
of his contention that the land belonged to him 
and was not a part of the public way. The learn¬ 
ed Magistrate repelled the contention of the ap¬ 
plicant on the ground that he did not deny the 
existence of the public way and as such it was 
not necessary to ask the parties to get the mat¬ 
ter decided by the Civil Court. He examined the 
evidence produced on behalf of the complainant 
and ordered the removal of the obstruction. The 
applicant then went in revision to the Se.ssions 
Judge who in a brief order dismissed the appli¬ 
cation for revision. 

(4) Tile main point canvassed on behalf of the 
applicant in this case is that it was iniperati/e 
for the Magistrate to have come to a finding 
whether or not there was reliable evidence in sup¬ 
port of the contention put forward by the appli¬ 
cant and to have proceeded according to the 
provisions of S. 139A. It appears to me that 
the learned Magistrate overlooked the provisions 
of S. lo9A, Criminal P. C., which enjoins that 
if an order has been made under S. 133, Criminal 
P. C. it is the duty of the Magistrate to inquire 
of the person against whom the notice has been 
issued if he denied the existence of any right in 
respect of the way etc. 

In the^ present case no inquiry was made from 
the applicant but he filed a written statement in 
which he had put up his defence. A perusal of 
the written statement filed shows that the appli¬ 
cant disputed the existence of the right of way 
on the portion of land on which he had made 
the construction. In the face of this wTittsn 


statement the learned Magistrate should have 
come to a finding after an inquiry if in his opi¬ 
nion there was reliable evidence in support of the 
denial of the existence of a right of way on the 
land in dispute, and if he came to the conclusion 
that there was reliable evidence, he could not pro¬ 
ceed with the hearing of the case further, and 
the only order which he could pass in those cir- 
cuz^tances w^as to stay the proceedings until the 
matter of the existence of such a right had been 
decided by a competent civil Court. If only he 
came to the conclusion that there was no reliable 
evidence he was entitled to proceed with the in¬ 
quiry and subsequent order. 

(5) In the present case the learned Magistrate 
did not comply with the provisions of S. 139A^ 
Criminal F. C. and the order passed by him can¬ 
not be upheld. The order passed by the Sub-Divi¬ 
sional Magistrate, Sitapur, dated 1-4-1953 is there¬ 
fore set aside. The case will go back to the Magi¬ 
strate who will rehear the case keeping in view 
the provisions of S. 139 A, Criminal P. C. and 
proceed according to law. 

C/M.K.S. Order accordingly. 


A.I.K, 1954 ALL. 204 (Vol. 41, C.N. 114) 

(FULL BENCH) 

MALIK C. J., DESAI AND MUKERJI JJ. 

Raja Ram, Applicant v. State. 

Criminal Revn. No. 1379 of 1951, D/- 22-9- 
1953: against judgment of S. J., Etawah, D/- 
11-8-1951. 

(a) Prevention of Corruption Act (1947), S- 
3, Proviso — Scope. 

(Brij Mohan Lali J. in the Order of Re¬ 
ference) : Ordinarily an officer below the 
rank of a Deputy Superintendent of Police 
is not to conduct the investigation. But an 
exception is possible if sanctioned by a 
Magis.trate of the first class. (Para 3) 

(b) .Pre^^entiou of Corruption Act (1947), S, 

6 — Taking cognizance before sanction. 

(Brij Mohan Lall J. in the Order of Re¬ 
ference) : Sanction prescribed by S. 6 was 
given on 25-8-1950. On 6-6-50 the case was 
brought to the notice of the District Magis¬ 
trate that the accused was demanding 
illegal gratification and the District Magis- ] 
trate ordered another Magistrate to lay a 
trap. 

Held that this did not amount to taking 
cognizance of any case. As a matter of 
fact, no case was pending at that time. 

Nor had any offence been committed till 
then. The District Magistrate really direct¬ 
ed his subordinate to find out whether the ^ 
offence was going to be committed or not. 

(Para 4) j 

t*(c) Prevention of Corruption Act (1947), ! 

S. 7 — Duty of Court to inform accused of his 
right under, ILR (1950) All 382: AIR 1951 AU } 
546: 52 Cri LJ 197, Overruled. 1 

The failure of a Court to inform an | 

accused of the right conferred by S. 7 of I 

the Act is not an irregularity and it is not | 

obligatory on the part of the Court trying I 

a case under S. 161 or 165, I. P. C. to in- | 

form the accused that he can appear as a 
witness for himself. The right may be of 
great value to the accused and the Court 
may have to be jealous to safeguard it, but 
it does not follow that the Court must 
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inform the accused that he possesses it. It 
is for him to know what his rights are and 
to seek to exercise them; the Court’s duty 
is to see that he has every reasonable 
opportunity of exercising them and noth¬ 
ing more. AIR 1953 All 110, Approved. 

(Para 15) 

(d) Civil P. C. (1908), Pre. — English deci¬ 
sions. 

It would be quite wrong for Indian 
Courts to follow the English practice 
without knowing the circumstances which 
gave rise to, and justified, the practice. 

(Para 14) 

Anno: C. P. C., Pre. N. 16. 

B. S. Darbari, B. C. Saxena and D. S. Chau- 
dhry, for Applicant; D. G. A., for the State. 

CASES REF^:RRED: 

(A) (’51) AIR 1951 All 546: 1949 AU LJ 441: 

52 Cri LJ 197 (Prs 5, 10, 15) 

(B) (1927) 20 Cr App 150 (Prs 7, 14) 

(C) (1908) 1 O App 132 (Pr 14) 

(D) (1909) 2 Cr App 194 (Pr 14) 

(E) (1922) 17 Cr App 18: 128 LT 28 (Pr 14) 

(F) (1922) 17 Cr App 40 (Pr 14) 

(G) (’53) AIR 1953 All 110: 1953 Cri LJ 340 

(Pr 15) 

ORDER OF REFERENCE 

BRU MOHAN LALL J.: 

This is an application in revision by one Raja 
Ram who has been convicted by a learned Ma¬ 
gistrate, 1st Class, of Etawah of an offence 
punishable under S. 161, 1. P. C. and sentenced 
to pay a fine of Rs. 200 and in default to under¬ 
go three months’ simple imprisonment. The 
conviction and sentence were upheld on appeal 
by the learned Sessions Judge of Mainpuri. 

(2) The applicant was a civil Court Amin to 
whom a certain decree was sent for execution. 
The findings of fact recorded by the Courts 
below which have to be accepted as correct in 
these proceedings are that the applicant de¬ 
manded illegal gratification from the ‘pairokar’ 
of the decree-holder in order to execute the de¬ 
cree speedily. The ‘pairokar’ approached the 
District Magistrate who ordered another Magis¬ 
trate to lay a trap for the applicant. A trap 
was laid and currency notes worth Rs. 15/- of 
which the numbers had previously been noted 
by the Magistrate, were delivered to the appli¬ 
cant. He was caught red-handed in possession 
of those currency notes. 

(3) Three points have been argued by Mr. 
Darbari before me. It is pointed out, in the 
first place, that the investigation was conducted 
by a police officer of Sub-Inspector’s grade and 
that this is forbidden by the proviso to S. 3, Pre¬ 
vention of Corruption Act (2 of 1947). This pro¬ 
viso runs as follows: 

‘‘Provided that a police officer below the rank 
of Deputy Superintendent of Police shall not 
investigate any such offence without the order 
of a Magistrate of the first class or make any 
arrest therefor without a warrant.” 

It will appear from the language of this pro¬ 
viso that ordinarily an officer below the rank of 
a Deputy Superintendent of Police is not to con¬ 
duct the investigation in a case like the present, 
jBut an exception is possible if sanctioned by a 
iMagistrate of the first class. In the present case 
Mr. Kansal, a Magistrate of the first class, had 


given such a permission. Jit is Ex. P-15, Thus, 
the first argument has no force. 

(4) The second argument advanced by Mr. 
Darbari is that the sanction prescribed by S. 
6 of the said Act was given on 25-8-50, but the 
District Magistrate had taken cognizance of the 
case as early as on 6-6-50. What had happened 
on 6-6-50 was that it was brought to the notice 
of the District Magistrate that the applicant v/as 
demanding illegal gratification. The District 
Magistrate had ordered another Magistrate to 
lay a trap. This did not amount of taking cog¬ 
nizance of any case. As a matter of fact, no 
case was pending at that time. Nor had any 
offence been committed till then. The District 
Magistrate really diiected his subordinate to 
find out whether the otlence was going to be 
committed or not. His action did not amount 
to taking cognizance of any case against the 
applicant. In the circumstances I find no force 
in the second argument as well. 

(5) Mr. Darbari's next argument which forms 
the main contention in the case is that it was 
obligatory on the pait of the iMagistrate trying 
the case to inform the applicant tnat by reason 
of S. 7 of the Act the applicant could appear as 
a witness for himself and that failure on the 
part of the Magistrate to perform this duty 
am.ounted to an iiiegality which vitiates the con¬ 
viction. I have given due consideration to this 
argument. I find nothing in the Prevention of 
(Corruption Act which can be construed as lay¬ 
ing dov-m a duty on the Magistrate to inform 
an accused cf this right of his. Everyone is 
presumed to know the law. A litigant coming 
before a Court of law must know what his 
rights are and it is open to him to exercise 
such rights or not. A Magistrate is ordinarily 
under no obligation to point out to a litigant 
what his rights are. 

Wherever it was intended by law that a Ma¬ 
gistrate or a Court should draw the attention of 
a litigant towards any particular matter it has 
expressly said so. For instance, S. 371(2)(c) 
lays down that 

“When the accused is sentenced to death by a 
Sessions Judge, such Judge shall further in¬ 
form him of the period within which, if be 
wishes to appeal, his appeal should be pre¬ 
ferred.” 

Had the matter been ‘res Integra’, I would have 
had no hesitation in holding that there has been 
no illegality in the present case. But Mr. Dar¬ 
bari has drawn my attention to a Division 
Bench ruling reported in — ‘Rex v. Promod 
Chandra,’ AIR 1951 All 546 (A). 

In that case Mootham and Wanchoo JJ. held: 

‘‘The failure of a Court to inform an accused 
person charged with an offence punishable 
under S. 161 or 165, Penal Code of his right 
to give evidence on oath In disproof of the 
charge is a grave irregularity the effect of 
which must depend upon whether in the opi¬ 
nion of the appellate Court, it has in fact 
occasioned a failure of justice. If it has the 
trial is bad, and the Court will consider whe¬ 
ther the circumstances are such that a re¬ 
trial should be ordered;” 

(6) If there really exists a duty on the Court 
to inform the accused of his right, the failure 
on the part of the Court to perform this duty 
will certainly prejudice the accused. In a case 
of illegal gratification the transaction is settled 
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at a time when none besides the giver and the 
taker is present. The giver always enters the 
witness-box. If the failure of the taker to en¬ 
ter the witness-box results from an omission 
on the part of the Court to perform its duty 
there will certainly be a prejudice to the ac¬ 
cused. He can always say that evidence avail¬ 
able to him which could be brought on the re¬ 
cord is not available to the Court because of 
the Court's default. 

But, if the Court is under no such obligation, 
the accused cannot make a grievance of the 
fact that he was not told about his right. I 
am, therefore, of the opinion that if it is held 
that there was such a duty on the Court the 
applicant has undoubtedly been prejudiced. The 
net result therefore is that if the law is as 
laid down in this authority, the least that should 
be done in the present case is to order a re¬ 
trial. But with utmost respect to the learned 
Judges who were responsible for this ruling, I 
am of the opinion that the view taken by them 
needs reconsideration. 

(7) Reliance has been placed by the learned 
Judges on the case of — ‘R. v. Villars’, (1927) 
20 Cr. App. 150 (B). The report of this case 
is not available in the Library and I have not 
had the advantage of reading what is laid down 
in this case. This imling seems to have in¬ 
terpreted the provisions of the Criminal Evi¬ 
dence Act of 1890 (51 and 62 Victoria C 36), I 
have gone through that statute. In the first 
place, it has no application in India and second¬ 
ly there is nothing in it which casts such a duty 
on the Court. 

(8) In the circumstances I direct that this 
case be laid before the Hon’ble the Chief Jus¬ 
tice so that he may consider the desirability of 
forming a Full Bench for the decision of the 
following question, viz. 

“Whether it is obligatory on the part of a Court 
trying a case under S. 161 or 165, I. P. C. to 
inform the accused that he can appear as a 
witness for himself.” 

(Opinion of the Full Bench) 

DESAI J.; 

(9) Our brother Brij Mohan Lall has referred 
the following question to us for answer: 

“Whether it is obligatory on the part of the 
Court trying a case under S. 161 or 165. 1. P. 
C. to inform the accused that he can appear 
as a witness for himself.” 

(10) The applicant, who was a civil Court 
Amin, was prosecuted for the offence of S. 161, 
I. P. C. before a first class Magistrate; it was 
alleged that he had accepted an illegal gratifi¬ 
cation from a party for the purpose of execut¬ 
ing his decree speedily. He was convicted by 
the Magistrate and his appeal was dismissed. 
He went up in revision which was heard by 
our learned brother. One of the pleas taken 
up before him was that it was obligatory upon 
the Magistrate to inform him that he could 
appear as a witness for himself and that his 
failure to do so amounted to an illegality which 
vitiated his conviction. 

Our learned brother was of the view that if 
the Magistrate’s failure to inform the appli¬ 
cant of his right to give evidence for himself in 
defence was an illegality, it caused a prejudice 
to him, but he was doubtful if it was at all an 
illegality. He doubted the correctness of the 
decision by a Bench of this Court in — ‘AIR 


1951 All 546 (A)’. He was, therefore, obliged 
to refer the question to a Full Bench for its 
decision. 

(11) Under the Code of Criminal Procedure 
an accused cannot be administered oath and 
has no right to offer himself as a witness and 
cannot be compelled to give evidence. But by 
the Prevention of Corniption Act, 1947, a per¬ 
son charged with an offence punishable under 
S. 161 or S. 165, Penal Code has been given the 
right to offer himself as a witness. The rele¬ 
vant provision is S. 7 which lays down that 
such a person 

“shall be a competent witness for the defence 
and may give evidence on oath in disproof of 
the charges made against him” (or any per¬ 
son charged together with him at the same 
trial). 

It further lays down that he shall not be called 
as a witness except on his own request and 
that 

“his failure to give evidence shall not be made 
the subject of any comment by the prosecu¬ 
tion or give rise to any presumption against 
himself.” 


There is no provision in the Act expressly 
making it obligatory upon the Court trying such 
an accused to infoiTn him of his right to give 
evidence on oath in disproof of the charges 
made against him. This fact was conceded by 
Shri B. S. Darbari. He contended that the obli¬ 
gation is implied and has relied upon certain 
English decision. He contended that because 
the Prevention of Corruption Act is a recent 
enactment making a departure from the old 
law which did not permit an accused person’s 
giving evidence on oath in defence and because 
in many cases he would be the best witness to 
rebut the presumption, which the Court is bound 
to draw under S. 4 of the Act, he must be in¬ 
formed of his right. 


Though the provision that a person accused 
of an offence punishable under S. 161 or S. 165, 
I. P. C. shall be a competent witness for de¬ 
fence is new, it is not without precedents. Sec¬ 
tion 340(2) of the Code is to the effect that 
“any person against whom proceedings are 

stituted—under S. 107 or under Chap. X. 

may offer himself as a witness in such pro¬ 
ceedings.” 


D far as I am aware, such a person is never 
iformcd by any Magistrate that he may onsr 
imself as a witness in the proceedings and Jt 
as never been decided by any Court that ins 
lilure to do so is even an irregularity. Tne 
ode of Criminal Procedure is exhaustive, ana 
here the Legislature has intended that a Court 
;ust inform an accused that he possesses a 
;rtain right, it has said so expressly. 

Besides S. 371 (3) cited by our learned brother, 
lere was S. 447 which made it incumbent upon 
Magistrate, if he found that the case was or 
ight be held to be a case which ought to be tnea 
ider the provisions of Chap. XXXIII, to m- 
►rm the accused of his rights under the Chap- 
r. Section 534 expressly laid down that ro 
mviction could be set aside on the ground of a 
a<dstrate’s failure to comply with that provi- 
on. There was thus not only an express pro- 
ision requiring a Magistrate to inform an 
xused that he possessed a certain right but 
so the Legislature did not intend that nis 
lilure to inform him vitiated the conviction. 
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Chapter XXXIII and S. 534 have been omitted 
by Act 17 of 1949 but that has no effect on the 
reasoning. 

When the Legislature did not make it obli¬ 
gatory upon a Magistrate to inform a person 
who is being proceeded against under S. 107 
of the Code or under Chap. X etc. that he may 
offer himself as a witness in the case, there is 
no reason to think that it intended that the 
Court should inform a person who is being pro¬ 
ceeded against under S. 161 or S. 165, I. P. C. 
that he may offer himself as a witness in the 
case. A Court’s duty, in the absence of a sta¬ 
tutory provision, is to interpret and administer 
the law and not to make people acquainted 
with it. Therefore, the fact that the Act is a 
recent one and makes a departure from the eld 
law is no justification for our laying down that 
a Court is bound to inform the person who is 
being tried under S. 161, or S. 165, I. P. C. that 
he can give evidence for the defence. A Court 
may inform him of his right, but is certainly 
not bound to do so. 

Reference to the presumption that can be 
drawn in such a case under S. 4, Prevention of 
Corruption Act does not seem to be of any re¬ 
levance; that presumption simply provides proof 
of an ingredient of the offence of S. 161 or S. 
165. If the offence is proved against an ac¬ 
cused, the onus of rebuttal is always upon him 
and merely because the onus of rebuttal of the 
presumption drawn under S. 4 is upon the ac¬ 
cused, it cannot be contended that he must be 
informed of his right to offer evidence for him¬ 
self. The presumption supplies the proof of the 
motive or intention for doing the act of accept¬ 
ing or attempting to obtain any gratification. 

But the offence of S. 161 or S. 165, I. P. C. is 
not the only offence in which a relevant fact 
is within the exclusive knowledge of the ac¬ 
cused; whenever there is a question of an in¬ 
tention or motive for doing a criminal act, the 
matter is within the exclusive knowledge of the 
person accused of doing it and he is the best 
person to give evidence about it. I do not un¬ 
derstand why, merely because only in a case 
under S. 161 or S. 165 the accused is given the 
right to offer himself as a witness, it should be 
laid down that the Court is under a duty to 
inform him of the right. 

(12) Not only do I see nothing in the Pre¬ 
vention of Corruption Act which would imply 
an obligation upon the Court to inform an ac¬ 
cused of the right conferred by S. 7, but also I 
find reasons to the contrary. The Act has not 
affected the provisions of the Code regarding 
the trial of cases. An offence under S. 161 or 
S. 165 is triable as a warrant case and the pro¬ 
cedure laid down in Chap. XXI of the Code is 
to be followed. The duties of the Magistrate 
to the accused are mentioned in S. 256; he has to 
ask him whether he wishes to cross-examine any 
prosecution witness, to recall such of them as 
he wishes to cross-examine and to call upon 
him to enter upon his defence. The case may 
be committed to a Court of Session for trial 
and the Sessions Judge’s duties to the accused 
are mentioned in S. 289; he has to ask him 
whether he means to adduce evidence and to 
call upon him to enter upon his defence. 

^ Under S. 342 the Court is required to ques¬ 
tion the accused generally on the case after the 
witnesses for the prosecution have been exa- 
niined and before he is called on. for his de- 
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fence. Whatever a person accused of an offence 
under S. 161 or S. 165 can say on oath under 
S. 7 of the Act, can be said by him during his 
examination under S. 342. The answers given 
by huTi may be taken into consideration as laid 
down in S. 342 (2). When it is for an accused 
himself to ascertain his rights and the law 
simply requires the Court to examine him so 
that he may have an opportunity of saying 
whatever he wants to say, it means that the 
Court is not obliged to inform him that he ha.s 
a right to offer himself as a witness in defence. 

(13) The provisions of S, 7 of the Act have 
been borrowed from the Criminal Evidence 
Act, 1898, (61 and 62 Vic. Ch. 36) S. 1, which 
reads as follows: 

“Every person charged with an offence, . 

shall be a competent witness for the defence 
at every stage of the proceedings. Provided 
as follows: 

(a) A person so charged shall not be called 
as a witness in pursuance of this Act except 
upon his own application: 

(b) The failure of any person charged with 
an offence to give evidence shall not be made 
the subject of any comment by the prosecu¬ 
tion: 


(h) Nothing in this Act shall affect the pro¬ 
visions of S. 18, Indictable Offences Act, 

1848, or any right of the persons charged 

to make a statement without being sworn.’’ 

It is said that there grew a practice in 
England of the Court’s informing the accused 
of the right thus conferred. The Criminal Jus¬ 
tice Act, 1925 (15 George the 5th Ch. 86) S. 12, 
which replaced S. 18, Indictable Offences Act, 
1848 (11 and 12 Vic. c. 42), provided that the 
examining Justices after the last prosecution 
witness was examined should read the charge 
to-the accused and “inform him that he has 
the right to call witnesses and, if he so desires, 
to give evidence on his own behalf.’’ In spite 
of the practice and in spite of the statutory 
provision making it obligatory upon the exa¬ 
mining Justices to inform the accused of his 
right to give evidence on his own behalf, the 
Indian Legislature, when it enacted the Pre¬ 
vention of Corruption Act, did not enact any 
provision making it obligatory upon the Court 
to inform the accused of the right conferred by 
S. 7 and did not amend the abovementioned 
provisions of the Code of Criminal Procedure. 
One can legitimately infer that the Legislature 
did not intend to cast an obligation upon the 
Court to inform the accused of the right con¬ 
ferred by S. 7. 

(14) The English rule, as stated in Arch¬ 
bold’s Criminal Pleading, Evidence and Prac¬ 
tice, 29 _Edn., p. 466, is that the accused ought 
to be distinctly told by the Court of trial that 
he has a right to give evidence on his own be¬ 
half and that its failure to so inform him does 
not of itself necessarily invalidate the trial 
though where it is unsatisfactory in other res¬ 
pects, the failure may lead to the conviction 
being quashed Roscoe writes in his Criminal 
Evidence, 16th edn. p. 278, that the usual prac¬ 
tice is that the Judge informs an undefended 
person of his rights of defence. According to 
Phipson on Evidence, 9th edn., p. 473, the Court 
ought in all cases to inform the accused cf his 
right to give evidence and if it fails to do so, 
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the conviction will be quashed, unless so sub¬ 
stantial miscarriage of justice has occurred. 

“■ (1908) 1 Cr. App. 132 (C), 

Mack, who was undefended and had pleaded 
alibi, was not invited by the Court to go into 
the box and the Court of Criminal Appeal re¬ 
fused to quash his conviction. The Lord Chief 
Justice observed that a person who sets up an 
alibi and does not go into the box cannot ordi¬ 
narily expect a retrial. In — ‘R. v. Warren’, 
(1909) 2 Cr. App. 194 (D), there were two flaws 
in the trial; one was that the Court did not 
sufficiently direct the jury about the evidence 
of an accomplice and the other, that it did not 
tell the accused that he had a right to give 
evidence. So his conviction was quashed. 
Channell J., however, added that he was not 
sure that he would have quashed the convic¬ 
tion on the second ground alone. 


A. I. B. 


In — ‘R. V. Yeldham’, (1922) 17 Cr. App. 18 
(E), Mrs. Yeldham who was tried along with 
her husband on a charge of murder, was not 
given an opportunity of giving evidence or of 
making a statement and was never told of her 
rights, though she was unrepresented, still her 
conviction was not quashed. In argument her 
counsel said that where an accused is not in- 
fonned of his right the omission does not ne¬ 
cessarily invalidate the trial (sic). The Lord 
Chief Justice took into account the facts that 
she had seen her husband go into the witness- 
box and give evidence, that she had made a 
long and detailed statement which was read 
by the Court to the jury and that there was no 
suggestion in her notice of appeal that siie had 
suffered in any way though not having given 
evidence. He observed that the satisfactory 
course is that an accused’s attention should 
be pointed to his right to give evidence or make 
a statement. 


In — ‘R. V. Graham’. (1922*) 17 Cr. App. 40 
(F) the conviction was quashed because the 
summing up was not so full and so explicit as 
it should have been and the accused w^as not 
given an opportunity of calling witnesses. The 
conviction was not quashed merely because he 
was not told that he could give evidence him¬ 
self. In — ‘(1927) 20 Cr. App. 150 (B)’ not 
only was the accused not told that he could 
give evidence if he wished, but also immediate¬ 
ly the evidence for the prosecution was finished 
the Court proceeded to sum up the case to the 
jury and did not inform the accused even of 
his right to make an unsworn statement. The 
evidence against the accused, so far from being 
overwhelming, was such that he had a real de¬ 
fence which the jury should have considered. 
In the circumstances, the conviction was quash¬ 
ed. Thus even in England, though there was 
the practice of the Court’s informing the ac¬ 
cused of his right to give evidence for himself, 
his conviction was not quashed merely on ac¬ 
count of its failure and the failure was not 
taken to amount to miscarriage of justice in 


every case. 

The practice of English Courts does not bind 
Indian Courts. It is not known how the prac¬ 
tice grew in England; Shri B. S. Darbari threw 
no light on the subject and my researches did 
not yield much fruit. It would be quite wrong 
for Indian Courts to follow the English prac¬ 
tice without knowing the circumstances which 
gave rise to, and justified, the practice. For all 
one knows, some of those circumstances may 


not exist in India. It is stated by Roscoe in his 
Criminal Evidence at p. 277 that the fundamen¬ 
tal principle of the Common Law being that all 
evidence must be sworn, the Court discouraged 
any statement by an accused and that any state- 
ment which he made was for centuries theore¬ 
tically a nullity. Though the Indictable Of¬ 
fences Act, 1848, S. 18 and the Summary Juris¬ 
diction Act 1848 (11 and 12 Vic. c. 43) S. 14 
required the Courts to hear the accused and 
examine the witnesses produced by him the 
Common Law rule which treated unsworn 
statement as a nullity might have had some¬ 
thing to do with the practice. 


The Criminal Evidence Act of 1898 prohi¬ 
bited the prosecution from commenting upon 
the accused’s failure to go into the witness-box 
and give evidence for himself but permitted 
the Court to comment upon it; see Roscoe p. 
278, Phipson p. 473 and Archbold p. 467. Sec¬ 
tion 7 (b), Prevention of Corruption Act lays 
dov.m that no presumption can be drawn adverse 
to an accused from his failure to go into the 
witness box, but there was no such law in 
England. It may be that because an adverse 
presumption could be drawn in England, the 
practice grew of the Court’s informing the ac¬ 
cused of his right. There an accused would 
suffer on account of his failure but not in India. 


(15) Coming to Indian authorities, two have 
been brought to our notice; — ‘Rex v. Promod 
Chandra (A)’ and — ‘Mahfuz Ali v. State’, AIR 
1953 All 110 (G). In the former case our 
brother Mootham (with whom Wanchoo J. 
agreed) said on page 548 that a Court’s failure 
to inform an accused person charged with an 
offence punishable under S. 161 or S. 165, Penal 
Code of his right to give evidence on oath “is 
a grave irregularity”, the effect of which must 
depend on whether, in the opinion of the ap¬ 
pellate Court, it has in fact occasioned a failure 
of justice. Our learned brother regarded the 
right “of the highest value to an innocent per¬ 
son” and “one which the Court must be jealous 
to safeguard.' 




The right may be of great value to the ac 
cusod and the Court may have to be jealous 
to safeguard it, but with great respect, I do not 
see hov/ it follows that the Court must inform 
the accused that he possesses it. It is for him 
to know what his rights are and to seek to exer¬ 
cise them; the Court’s duty is to see that he has 
every reasonable opportunity of exercising them 
and nothing more. In my opinion, the failure 
of a Court to inform an accused of the right 
conferred by S, 7 of the Act is not an irregu¬ 
larity and on this point we must overrule the 
above decision. In the other case, decided by 
one of us, it was stated that S. 7 does not cast 
any obligation on the Court to invite the ac¬ 
cused to offer himself as a witness. I respect¬ 
fully agree with that view. My answer to the 
question is “No”. 

(16) MALIK C. J.; I agree. 

(17) MUKERJI J.: I agree and have nothing 
to add. 


I 


1 

% 


A/D.H.Z. 


Answer in the negative. 
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RANDHIR SINGH J. 

Mohammad Mehdi, Applicant v. Husain Ali 
and another, Opposite Party. 

Appln. No. 132 of 1952, D/- 18-8-1953, to re¬ 
vise order of Dist. J., Lucknow, D/- 5-5-1952. 

Civil P. C. (1908), 0. 47, R. 7 and S. 115 — 
Appeal against order granting review. 

Review not sought on the ground that 
there was an error apparent on the face of 
the record, or in any event not granted on 
that ground but allowed on ground that 
there was sufficient cause. Opposite party’s 
appeal based on ground of incorrectness of 
the order and also on the ground of limi¬ 
tation urged by him in the fii^t Court is 
competent — Consequently order by appel¬ 
late Court being one passed with jurisdic¬ 
tion will not be interfered with in revision 
only for the reasons that it is erroneous 
on facts or law and that there is no second 
appeal. (Paras 3, 5) 

Anno: C. P. C., O. 47, R. 7 N. 4; S. 115 N. 13. 

M. M. Gaur, for Applicant; B. K. Mathur, for 
Opposite Party No. 1. 

CASE REFERRED : 

(A) (’49) AIR 1949 PC 156: ILR (1950) Mad 
1 (PC) (Pr 4) 

ORDER: This is an application in revision 
against an order of the District Judge, Lucknov/, 
in appeal against an order of the Munsif, Haveli, 
Lucknow, allowing an application for amendment 
of a written statement in a* suit which was pend¬ 
ing before him. 

(2) It appears that a suit for rendition of ac¬ 
counts was instituted by the plaintiff-opposite 
party against the detendant-applicant in the Court 
of the Munsif North. It vias alleged on behalf of 
the plaintiff that a sum of Rs. 10,000/- had been 
paid to the defendants towards establishing a 
mill which was to be run by them jointly. The 
defendants filed a v;ritten statement denying the 
receipt of Rs. 10.000/- from the plaintiff. Subse¬ 
quently after a witness had been examined the 
defendants made an application for amendment 
of their written statement. This application for 
amendment was considered by the learned Mun¬ 
sif and was rejected. In rejecting the application 
for amendment, the learned Munsif also made 
certain obseivations about the conduct of the de¬ 
fendants. The defendants then moved the Di.‘=trict 
Judge for transfer of the case from the file of the 
Munsif North to some other Court as the Munsif 
had expressed a certain opinion adverse to the 
defendants. 

This application for transfer was granted. The 
learned District Judge while granting the appli¬ 
cation for transfer of the case from the file of the 
Munsif North to Munsif Haveli also remarked that 
the observations made by the learned Munsif North 
to the effect that the defendants could in spite of 
the rejection of their application for amendment lead 
evidence to prove certain payments were incorrect. 
The defendants then made an application to the 
Munsif Haveli after the case had been transferred 
to him for a review of tlie order of his prede¬ 
cessor rejecting the application for amendment. 
This application for review was allowed by the 
Munsif Haveli and the amendments sought were 
incoi-porated in the written statement. TTie plain¬ 
tiff aggrieved by this order of the Munsif went 
in appeal and the Di.^trict Judge allowed the ap- 

195t A!1./*2TA'2S 


peal. The defendants have now come up in revi¬ 
sion against the order of the District Judge. 

(3) The first point which has been urged on be¬ 
half of the applicants is that the order passed 
by the Munsif Haveli allowing the amendment was 
an order passed under his inherent powers and 
not under O. 47, R. 1. C. P. C. A perusal of the 
application made by the defendants for review of 
the order passed by the Munsif dated 29-9-1951, 
clearly shows that the application was made under 
O. 47, R. 1, C. P. C. and the order allowing the 
review was also passed under O. 47, R. 1, C. P. 
C. No doubt the defendants had in their appli¬ 
cation for review mentioned S. 151, C. P. C. as 
an alternative section under which the application 
could be granted but the Munsif has nowhere in 
his order made any mention that the order which 
he passed was under S. 151 or under any other 
provision. It would evidently mean that the order 
was passed under O. 47, R. 1, C. P. C. 

If the application for review was allowed, an 
appeal is provided for under O. 47, Rr. 4 and 7. 
It has been argued on behalf of the applicant 
that the Munsif Haveli allowed the application 
for review as there was an eiTor apparent on the 
face of the record. I am unable to agree with 
this contention. An eiror apparent on the face 
of the record would only be an error which can 
be detected without looking into the evidence or 
other matters. In the present case, the original 
order of the Munsif North rejecting the applica¬ 
tion for amendment was clear. He held that the 
defendants had no right to make an application 
for amendment at the stage at which it was made 
and he rejected the application. It was only to¬ 
wards the end of his order that he made an ob¬ 
servation that although the amendment was be¬ 
ing disallowed, the defendants could still lead 
evidence to prove certain payments. This obser¬ 
vation would not nullify the effect of his previous 
order rejecting the application and it would be 
difficult to argue that this subsequent observation 
meant that the Munsif wanted to allow the ap¬ 
plication. It would, therefore, mean that the re- 
viev,' of the order passed by the Munsif North 
was not sought on the ground that there was an 
error apparent on the face of the record, or in 
any event it was not granted on this ground.' The 
Munsif allowed the application for review as he 
thought there was sufficient cause. The plaintiff 
was, therefore, entitled to go in appeal against 
this order. Besides the ground of the incorrectness 
of the order it was also pleaded on behalf of the 
plaintiff that the application for review had not 
been made within limitation. This point was rais¬ 
ed by him in the Court of the Munsif Haveli 
as also before the District Judge. It is. therefore, 
clear that the appeal against this order of the 
Munsif was rightly filed before the District Judge. 

(4) _ The grounds on which an application for 
revision under S. 115, C. P. C. can be maintained 
have been set out and discussed in a recent ruling 
of the Privy Council in — ‘N. S. Venkatagiri 
Ayyangar v. The Hindu Religious Endowments 
Board. Madras’, AIR 1949 PC 153 (A). It has 
been held that an appMcant in revision cannot 
challenge the correctness of the findings of a 
Court. It is only if it is found that the Court 
nas exercised a jurisdiction not vested in it or 
has failed to exercise a jurisdiction vested in it 
or where there has been an en'or of procedure that 
the order can be revised under S. 115, C. P. C 
Even if the judgment of a Court is erroneous on 
questions of fact or law and no appeal is provid¬ 
ed, this circumstance will not justify or pennit 
an application for revision under S. 115, C. P. C 
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(5) Learned counsel for the applicant has not 
been able to make out any ground on which an 
application under S. 115, C. P. C. can be main¬ 
tained. The District Judge was competent to hear 
the appeal and it is not open to tliis Court to 
examine the merits of the judgment on facts or 
law. The application for revision has, therefore, 
no force and is dismissed with costs to the oppo¬ 
site party. 

C/M.K.S. Application dismissed 
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Chhedi Lal and others, Applicants v. Director 
of Election for Local Bodies, Govt, of Uttar 
Pradesh and others, Opposite Parties. 

Civil Misc. Writ No. 903 of 1953, D/- 20-10-1953. 

(a) Municipalities — U. P. Town Areas (Pre¬ 
paration and Revision of Electoral Rolls) Order 
(1953), Paragraph 8, Proviso — Validity — If 
takes away right to vote. 

The condition laying down that a fee of 
Rs. 10 should be charged from the applicants 
who want their names to be included in the 
Electoral Roll and whose names were not 
included in the Assembly Rolls or in the 
rolls for the area relatable to the Ward is 
not beyond the powers of the State Govern¬ 
ment. There is no question of taking away 
the right which the applicants may possess 
by virtue of their possessing the various quali¬ 
fications which make a certain person eligible, 
for getting his name entered as a voter in 
the Electoral Roll. The right exists and is not 
taken away by the aforesaid proviso, which 
lays down just a procedure to be adopted for 

getting the omission of the name rectified. 

^ (Para 2) 


(b) Municipalities - U. P. Town Areas (Pre- 
iration and Revision of Electoral Rolls) Order 

953), Para. 13 (3). 

Under para. 13 (3), it is for the Director to 
determine whether there is a case of larg 
scale omission and whether lie should issue 
the -necessary direction for the amendmerih 
and where the Director used that direction m 
refusing to amend the list, it is not °pen for 
the High Court to speculate whether th 

Director exercised the discretion no 

and interfere with it. 

S. C. Khare, for Applicants. 


under Art. 226 of the 
institution pray^g "the ElectorVl° Rolls 

IS^lu^ 

dSSf to consider the claims and objections 
' t^e applicants without demandmg a fee of 

t the grievance of the applicants, who 

number rthat they are qualified to be 
® ^e” Town Area elections of the Town 

7 afrabad^ ttot their names were omitted 
th^ Electoral Rolls published in September 
a that whm they wanted to file claims tor 
^names they were asked to 

L^t'^ lO^along with each claim and that 
requiring the deposit of such an amount, 
f^ took away the right of yotmg which they 
ssessed. The relevant provision is proviso to 


para. 8, U. P. Town Areas (Preparation and 
Revision of Electoral Rolls) Order, 1953. Para¬ 
graph 8, Cl. (c) provides that any person whose 
name is not included in the Assembly rolls at all 
or in the rolls for the area relatable to the ward 
but who is otherwise qualified to be registered in 
the electoral roll of that w^ard may apply to the 
Electoral Registration Officer for the inclusion of 
his name in the electoral roll of the ward; and 
the aforesaid proviso is: 

"Provided that an application under Cl. (c> 
above shall, except as otherwise directed by the 
Director, not be entertained unless it is accom¬ 
panied by a fee of Rs. 10 in respect of each 
entry which shall in no case be refunded.” 


(2) It is not alleged that the Dhector of Elec¬ 
tions, Local Bodies, issued dkections that tills fee 
be not realised. What Is contended is that this 
proviso was beyond the rule making power of the 
Local Government. These rules were made by the 
Local Government in exercise of the powers con¬ 
ferred by S. 12 (H). U. P. Municipalities Act, 1916, 
as applied to elections under the U. P. Town Areas 
Act, 1914, by a certain notification. Section 12 
(H). U. P. Municipalities Act as applied to Town 
Areas provides in its clause (d), sub-cl. (li>, that 
the State Government may, by order, make pro¬ 
visions in respect of the inclusion in the Electoral 
Rolls of the name of any person whose name is 
not so included in the Assembly Rolls and who, 
is otherwise qualified to be registered in the 
Electoral Roll of the Ward. There is no restric¬ 
tion on the nature of provisions which the State 
Government may by order make in connection 
with the inclusion of names in the Electoral Roils. 
We, therefore, do not consider that the condition 
laying down that a fee'of Rs. 10 should be charged 
from the applicants who W'ant their names to be 
included in the Electoral Roll and whose names 
were not included in the Assembly Rolls or ip the 
rolls for the area relatable to the Ward is beyond 
the pow'ers of the State Government. There is 
no question of taking av;ay the right which the 
applicants may possess by virtue of their possess¬ 
ing the various qualifications which make a cer¬ 
tain person eligible for getting his narne entered 
as a voter in the Electoral Roll. The right exists 
and is not taken away by the aforesaid proviso, 
which lays dowm just a procedure to be adopted 
for getting the omission of the name rectified. 


(3) The second objection of the applicants is 
hat according to them the names of about 500 
0 600 persons have been omitted from the elec- 
:oral roll and that therefore the Director had a 
luty cast on him under para. 13 (3), U. P. Town 
\reas (Preparation and Revision of Electoral 
rlolls) Order. 1953. to amend the Electoral Roll, 
rhe aforesaid para. 13 (3) provides that where 
here has been any large scale omission of per¬ 
sons of any area entitled to be registered in the 
f^ssembly rolls from being included in such rolls, 
he Director may direct the Electoral Registration 
Officer of every ward in which any portion oi 
such area is included to amend in such manner 
as he may direct the Electoral Roll of the ward 
by including therein the name of every suen 
person about whom he be satisfied that he would 
have been registered on the Assembly roll or rolls 
for the area in case there had not been that 
large scale omission. Firstly It appears to us th^ 
it is for the Director to determine whether thei^ 
is a case of any large scale omission of 
of anv area and then whether he should issue the 
necessary direction for the amendment or 
leave it for the persons omitted from the Electoral 
Roll to move the Electoral Registration Officer for 
the inclusion of their names. In the present cas 


> 
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we find that a representation had been made to 
fhe Director and he rejected it. The application 
or the affidavit accompanying it does not disclose 
the reasons given by the Director for the rejection 
of their representation. The Director did exercise 
his right in disposing of the representation made 
to him and. therefore, no case exists for our 
directing him to exercise that right again. In the 
absence of the reasons it is not open for us to 
speculate whether he exercised that discretion 
I fairly or not and whether a discretion which can 
ibe said not to have been exercised fairly could 
be interfered with by us on this petition or not. 

(4) In view of the above we reject this appli¬ 
cation. 

B/H.G.P. Application rejected. 
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MOOTHAM AND SAPRU JJ. 

Kishan, Defendant-Appellant v. Hafiz Sir 
Mohd. Ahmad Said Khan, Plaintiff-Respondent. 

Letters Patent Appeal No. 42 of 1945, D/- 
21-10-1953, from judgment of Rennet J., in S. 
A. No. 97 of 1944, D/- 22-4-1945. 

Tenancy Laws — U. P. Tenancy Act (17 of 
1939), S. 91 — Object of S. 91 and its inter¬ 
pretation — Charge levied on weaver for weav¬ 
ing in house — Charge amounts to cess and 
cannot be levied. 

The object of the Legislature in enacting 
S. 91 appears to have been to curtail the 
right of the zamindar to levy customary 
dues or services of a vague and uncertain 
nature. In interpreting this section it should 
be remembered that no suit can lie for the 
recovery of any cess which is levied in 
accordance with village custom unless it is 
sanctioned by the provisions of sub-section 

(2) of the section. (Para 7) 

The question whether a particular de¬ 
mand is a cess or ground rent has to be 
determined on the circumstances and evi¬ 
dence of each case, though the name by 
which the demand is generally known and 
is recorded in the wajib-ul-arz furnishes 
'prima facie* evidence of the purpose for 
which the demand is levied and is helpful in 
determining the true nature of the demand. 
Thus, where a charge is levied only for 
weaving work done inside the house in the 
abadi it cannot be looked upon as analo¬ 
gous to parjaut or ground rent. Having re¬ 
gard to all the surrounding circumstances 
and evidence, the levy is in the nature of a 
cess, and, therefore, cannot be levied by 
any zamindar in view of the provisions of 
section 91, the State Government not hav¬ 
ing sanctioned its collection under that 
section. AIR 1944 All 29 (FB); 14 Bom 526 
(PC), Rei. on. (Paras 8, 9) 

Bhagwan Das Gupta, for Appellant; M. H. 

« Beg, for Respondent. 

CASES REFERRED : 

(A) (’44) AIR 1944 AU 29: 1943 All LJ 586 

(FB) (Prs 6, 9) 

(B) (’90) 14 Bom 526: 17 Ind App 103 (PC) 

(Pr 8) 

SAPRU J.; 

This appeal is directed against the judgment 
decree dated the 22nd March, 1945 of a 

learned single Judge of this Court. 


(2) The facts which have given rise to this 
appeal may be stated shortly. The plaintiff- 
respondent is the proprietor of a village of 
which the defendant is a resident. The defen¬ 
dant-appellant is a weaver, being a Koli by 
caste. The plaintiff-respondent's case was that 
he was entitled to recover from the defendant- 
appellant a sum of Rs. 3/- as parjaut for a 
period of three years. The case as put forward 
by the plaintiff-respondent was that the defen¬ 
dant-appellant, being a Koli by caste, was 
carrying on weaving work in the village, that 
in connection with that work there exists a 
garha or a loom inside his house and that in 
accordapce with the custom as recorded in the 
wajib-ul-arz the plaintiff-respondent was en¬ 
titled to claim a sum of Re. 1/- a year as par¬ 
jaut for the use of the land on which the garha 
exists. 

(3) The suit was resisted by the defendant- 
appellant on the ground that he was a riaya 
from the time of his ancestors, that he had 
been carrying on weaving business in his resi¬ 
dential house, that the riayas in the village 
pay no rent for their houses and that he was 
not liable to pay any ground rent, the charge 
claimed being in the nature of a cess. 

(4) The learned Munsif decreed the plaintiff- 
respondent’s claim holding that the defendant- 
appellant was liable to pay it as ground rent, 
the charge being not a cess or a tax on profes¬ 
sion. Aggrieved by the judgment and decree of 
the learned Munsif, the defendant-appellant 
went in appeal to the lower appellate court. The 
view taken by the learned Additional Civil 
Judge was different from that which had ap¬ 
pealed to the learned Munsif. He came to the 
conclusion that the plaintiff-respondent was 
not entitled to the relief claimed by him as the 
sum claimed was in the nature of a cess which 
could not be levied by any zamindar in view of 
the provisions of section 91 of the U. P. Tenancy 
Act, the Provincial Government not having 
sanctioned its collection under that section. 
The learned single Judge who heard the ap¬ 
peal did not find himself in agreement with 
the learned Additional Civil Judge He allowed 
the appeal, reversed the decree of the lower ap¬ 
pellate court and decreed the plaintiff-respon¬ 
dent s suit. As the question was an important 
One, he gave the defendant-appellant leave to 

appeal under the Letters Patent as it was then 
called. 

(5) The question for consideration is whether 
the amount in dispute was in the nature of a 
ceSs and was therefore in view of the provi¬ 
sions of section 91 of the U. P. Tenancy Act 
not recoverable from the defendant-appellant 
From; the wajib-ul-arz it would appear that no 
rent IS payable by ryots for their houses in the 
abadi. It, however, slates that a Koli, i.e., a 
weaver is liable to pay Re. 1 /- annually as 
parj^aut ^r each garha, i.e., loom, used by him. 
inis garha has been found by the learned Ad¬ 
ditional Civil Judge to be inside the defendant- 
appellant s house. From the evidence of Kamta 
Prasad, general attorney of the plaintiff, it is 
clear that this amount was annually charge¬ 
able only from those Kolis who did weavin*^ 
work. It was dependent upon their doing 
weavmg work. If no weaving work was done 
It was not charged at all. On these facts the 
learned Additional Civil Judge came to' the 
finding that the amount levied was not in the 

^nn^ ^ profes! 

Sion. Being a tax on profession, he looked 
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upon it as a cess and held that the suit was 
barred by section 91 of the U. P. Tenancy Act. 

(6) There can be no doubt that the wajib- 
ul-arz furnishes prima facie evidence, as held 
in the Full Bench case of this Court, — ‘Allah 
Dia V. Akhtar Ah’, AIR 1944 All 29 (A), that 
the charge is in the nature of what is describ¬ 
ed in it, i.e., a parjaut or something in the 
nature of a ground rent. The learned single 
Judge has, however, taken the view that where 
a site in the village abadi is occupied by a ryot 
for the purpose of a profession other than that 
of agriculture, he is liable to pay some due to 
the zaminda^' which is not a cess, provided 
such payment is warranted by the wajib-ul-arz 
and that this due is not house rent. It is in 
the nature of a ground rent for utilising the 
site for the purpose of his profession. The mat¬ 
ter, hov/Gver, is capable of being looked at from 
a different angle. It is conceded by learned 
counsel for the plaintiff-respondent that if it 
cannot be looked upon as a ground rent, it is 
not a legal charge. 

Whatever be the description of the charge in 
the wajib-ul-arz we fail to understand how in 
the face of the clear findings in this case that 
the charge is levied only for weaving work done 
inside the house it can be looked upon as ana¬ 
logous to parjaut or ground rent. It is clear 
that it is only chargeable from those Kolis who 
actually weave. If they do not ^ weave, they 
would not be charged at all. Section 91 of the 
U. P. Tenancy Act is in the following terms : 

“Notwithstanding that a cess had been record¬ 
ed under the provisions of section 56 or sec¬ 
tion 86 of the United Provinces Land Re¬ 
venue Act, 1901, no cess which is levied in 
accordance with village custom, other than a 
payment in kind which forms part of the rent 
payable for a holding shall, after such date 
as may be noticed by the Provincial Govern¬ 
ment in the official Gazette, be recoverable 
in any civil or revenue Court unless such 
cess is sanctioned under the provisions of 
sub-section (2).” 

(7) In interpreting this section it mu."t be re¬ 
membered that no suit can lie for the recovery 
of any cess which is levied in accordance with 
village custom unless it is sanctioned by the 
provisions of sub-section (2) of section 91. Sub¬ 
section (2) authorises the Provincial Govern¬ 
ment to sanction the collection of any cess 
levied on account of any bazar or fair and im¬ 
pose on the collection of such cess any such 
condition regarding conservancy, police or 
other establishments as it thinks fit. Obviously 
the levy in this case is not of the character con¬ 
templated by sub-section (2). The object of the 
Legislature in enacting this section appears to 
hav-^ been to curtaff the right of the zamindar 
to levy customary dues or services of a vague 
and uncertain nature. 

(8) The levy is in the nature of a cess or tax 
prohibffed by law. Reference on this part of 
the case may be made to — ‘Sri Kalyanraiji v. 
Mofussil Co. Ltd.’, 14 Bom 526 (PC) (B). In 
that case the question was whether the Manag¬ 
ing Pronrietor of the temple in Broach was en¬ 
titled to a lago, or perquisite, or tax, of two 
annas per bale on all cotton brought in and ex¬ 
ported from Broach; inasmuch as Act XIX of 
1844 had abolished all taxes and cesses of 
every kind on trades and profe.ssions, under 
whatsoever name, levied within the Presidency 
of Bombay, and not forming part of the land 
revenue, it was held by their Lordships of the 


Privy Council of the Judicial Committee that 
the tax was in the nature of a cess not leviable 
by the Managing Proprietor of the temple. On 
t^he analogy of that case we think it correct to 
hold that the payment was not on the facts 
established in this case in the nature of a com¬ 
pensation for land but for carrying on the 
work of the profession of a weaver inside the 
defendant-appellant’s house and, as such, not 
leviable, 

(9) It may be mentioned that according to 
the view taken by the Full Bench in AIR 1944 
All 29 (A), the question whether a particular 
demand is a cess or ground rent has to be 
determined on the circumstances and evidence 
of each case, though the name by which the 
the demand is generally known and is record¬ 
ed in the wajib-ul-arz furnishes ‘prima facie’ 
evidence of the purpose for which the demand 
is levied and is helpful in determining the true 
nature of the demand. We have shown that in 
this case, having regard to all the surrounding 
circumstances and evidence, the levy was in the 
nature of a cess. 

(10) The result is that we allow this appeal, 
set aside the judgment and decree of the learn¬ 
ed single Judge and restore that of the lower 
appellate Court. In the circumstances of the 
case, we make no order as to costs. 

B/V.S.B. Appeal allowed. 
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(LUCKNOW BENCH) 
CHATURVEDI J. 

Ram Raj Rai and others. Applicants v, 
Chedi Rai and others, Opposite-party. 

Application No. 119 of 1947, D/- 8-9-1953, to 
revise order of Dist. Judge, Barabanki D/- 
25-1-1947. 

Debt Laws — U. P. Agiiculturists’ Relief 
Act (27 of 1934), S. 12 — Application — 
Nature of. 

Under S. 12 only an application for re¬ 
demption of a subsisting mortgage can lie. 

It is impossible to treat the application for 
redemption as a suit for recovery of posses- 
s'On of the property. AIR 1946 All. 400, 
Distinguished. 

(Para 3) 

B. K. Dhaon, for Applicants; P. N. Bhat, for 
Opposite Party No, 4. 

CASES REFERRED:— 

(A) (’46) AIR 1946 All 400: 227 Ind Cas 541 

(Pr 3) 

(B) (’50) AIR 1950 All 60: 1949 AU LJ 423 

(Pr 4) 

(C) (’52) AIR 1952 All 300 (Pr 4) 

ORDER: This revision arises out of proceed¬ 
ings under the U. P. Agriculturists’ Relief Act 
The applicants applied for redemption of an old 
mortgage under S. 12, Agriculturists’ Relief Act. It 
was not disputed that the applicants were the legal 
representatives of the original mortgagor and that 
the opposite parties were the legal representatives 
of the original mortgagee. The mortgage sought 
to be redeemed was executed some time before the 
year 1882. 

(2) The claim for redemption was resisted on 
the ground that there v;as no subsisting mortgage 
and that whatever the rights which the mortgagor 
had in the mortgaged properiy were lost to him 
by lapse of time. In other words, it was pleaaea 
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that the right of redemption was lost by reason of 
Art. 143, Limitation Act, which provides GO years 
for redemption of mortgages. Both the Courts 
have held that the mortgage sought to be redeem¬ 
ed came into existence more than 60 years back & 
consequently the mortgagor had lost his right to 
redeem the property. In this revision tills finding 
of the two Courts below has been challenged. 

(3) It is not disputed before me that more th:.n 
60 years have elapsed from the date on which the 
mortgage sought to be redeemed was executed. It 
was aigued that under Art. 148 the mortgagor has 
a right to recover possession of the mortgaged pro¬ 
perty and 60 years’ limitation should be reckon¬ 
ed from the date when the right to recover pos¬ 
session accrued, that is to say from the date when 
the mortgage aebt was discharged. In other words, 
it is urged before me that the application under 
S. 12, Agriculturists' Relief Act is in substance, an 
application to recover possession of the property 
which was the subject-matter of a mortgage which 
had been paid otf. Reliance has been placed up¬ 
on a Bench decision of this Court in — ‘Ram 
Prasad v. Bishambhar Singh’, AIR 1946 All 400 
(A). 'Fhe facts of that case were different. In 
that case the mortgagor had brought a suit to re¬ 
cover possession of the mortgaged property; and 
it was not, in reality, a suit for redemption of the 
mortgage but it was treated to be a suit for pos¬ 
session against a trespasser. 

Section 12, Agriculturists* Relief Act contem¬ 
plates that the application filed thereunder must 
be an application for redemption of a particular 
subsisting mortgage. Not only that, the section 
makes it further clear that the benefit of S. 12 
will be given only before the suit for redemption 
is barred. It is, therefore, manifest that under S. 
12, Agriculturists’ Relief Act only an application 
for redemption of a subsisting mortgage can lie. 
It is impossible to treat the application for re¬ 
demption as a suit for recovery of possession of 
'the property. The case referred to above does not 
apply to proceedings under S. 12, Agriculturists’ 
Relief Act. 

(4) 'This view is In consonance with the view 
expressed by Seth J. in — ‘Shafiq Uddin v. Laldian 
Singh’, AIR 1950 All 60 (B). The following obser¬ 
vation may be quoted with advantage; 

“The plaintiff-applicant having chosen to put 
forward a claim for redemption cannot say, in 
order to save limitation, that the claim was not 
a claim for redemption but a claim for posses¬ 
sion. The same view was held in — ‘Ram 
Palhawan v. Ummedi Ahir’, AIR 1952 All 300 
(C). There is a clear and marked distinction 
between a suit for redemption and a suit for 
passession of property against a trespasser who 
had continued to remain in possession after 
the mortgage was discharged.” 

(5) The two Courts below were justified in 
throwing out the application under S. 12, U. P. 
Agriculturists’ Relief Act as time-barred. The re¬ 
vision is without substance. It is accordingly dis¬ 
missed with costs. 

B/V.R.B. Revision dismissed. 
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MUKERJI J. 

Mohd. SarifuUah, Applicant v. State through 
Yakub Khan and others, Accused-Opposite 
Party. 

Criminal’ Revn. No. 997 of 1952, D/- 22-9-1953, 
against Order of Dist. Magistrate, Agra, D/- 
3-7-1952. 
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Criminal P. C. (1898) Ss. 503 and 506 — 
Scope. 

An order of a District Magistrate direct¬ 
ing the examination of a witness on com¬ 
mission in a case pending before a magis¬ 
trate subordinate to him, on the application 
of a party to the case and without any reier- 
ence by that Magistrate under S. 506 is 
without jurisdiction. 

(Para 7) 

Section 503 does not empower either the 
Presidency Magistrate, or the District 
Magistrate or the Court of Session or even 
a High Court to make an order in respect 
of an enquiry, trial or other proceedings not 
pending before them or to make an order 
on the application of any party to a case 
which is not pending before those courts. 
District Magistrate can only make an order 
for the examination of a witness on com¬ 
mission if he was approached by the Magis^ 
trate who is seized of the case, under S. 
506. (Para 5) 

Anno: Cr. P. C. S. 503 N. 1; S. 506 N. 1 

Jagdish Sahai, for Applicant; Shambhu Pra¬ 
sad, for Opposite Party. 

CASE REFERRED: 

(A) (’36) AIR 1936 Sind 221: 38 Cri LJ 127 

(Pr 6) 

ORDER: This is an application in revision 
against the order of the District Magistrate of 
Agra whereby the District Magistrate purport¬ 
ed to act under the provisions of section 503 of 
the Code of Criminal Procedure and directed a 
Magistrate subordinate to him to examine one 
Srimati Rohilla Khatoon on commission. 

(2) It appears that a case was pending in the 
court of Sri Goswami, a Magistrate of the 1st 
class, Agra, in which five persons stood charg¬ 
ed with offences under sections 366 and 342 
I. P. C. The accused were charged with hav¬ 
ing abducted Srimati Rohilla Khatoon. The 
complainant in this case was Sharifullah Khan, 
the husband of Srimati Rohilla Khatoon. 

(3) Sharifullah Khan applied to the court for 
summoning Rohilla Khatoon and examining 
her as a witness in the case on behalf of the 
prosecution. This application was opposed and 
Yaqoob Khan, one of the accused in the case 
who made an application to the Magistrate un¬ 
der section 506 of the Code of Criminal Proce¬ 
dure for examining Srimati Rohilla Khatoon on 
commission. This application under section 
506 Cr. P. C. was moved on the 12th of June, 
1952. The learned Magistrate fixed the 21st ot 
June, 1952 for orders. On the 21st of June, 
1952 when the application came up before tne 
learned Magistrate it was not pressed ard con¬ 
sequently the learned Magistrate refrained 
from making any orders on the application. 

It appears that on the same date viz, the 21st 
of June, 1952, Yaqoob Khan moved the District 
Magistrate to order Sri Goswami, who was try¬ 
ing the case in which Rohilla Khatoon was to 
appear as a witness, not to summon her as a wit¬ 
ness but to examine her on commission. The 
learned District Magistrate allowed this appli¬ 
cation on the 3rd of July, 1952. He has given 
no reasons why he chose to direct the examina¬ 
tion of Rohilla Khatoon on commission. All 
that the District Magistrate has said in his order 
is that it appeared to him desirable in the cir- 
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cum stances of the case that she may be exa¬ 
mined on commission. 

(4) This revision, as I have said earlier, is 
directed against the order of the District Magis¬ 
trate directing the examination of Rohilla Kha- 
toon on commission. It has been contended by 
Sri Jagdish Sahai that the District Magistrate 
could only make an order for the examination 
of a witness on commission if he was approach¬ 
ed by the Magistrate, who was seized of the 
case, under section 506 Cr. P. C. There is no 
doubt that under section 506 Cr. P. C. a Magis¬ 
trate other than a Presidency Magistrate or a 
District Magistrate before whom a witness is 
to be examined during the course of an enquiry 
or trial or any other proceedings may, if he 
thinks proper, apply to the District Magistrate 
lhat in his view the witness should be examin¬ 
ed on commission and the District Magistrate 
may then cither issue a commission in the 
manner provided for or may reject the appli¬ 
cation of the Magistrate. 

(5) Under section 503 a Presidency Magis¬ 
trate. a District Magistrate, a Court of Session 
or the High Court can during the course of an 
enquiry, trial or other proceedings direct that a 
witness may be examined on commission and 
when such examination is considered necessary 
then a commission may be issued to any Dis¬ 
trict Magistrate of the 1st Class, within the local 
limits of whose jurisdiction such witness re¬ 
sides, to take the evidence of such witness. This 
section does not empower either the Presidency 
Magistrate, or the District Magistrate or the 
Court of Session or even a High Court to make 
an order in respect of an enquiry, trial or other 
proceedings not pending before them or to make 
an order on the application of any parly to a 
case which is not pending before those courts. 
If the scope of section 503 Cr. P. C. were other¬ 
wise. viz. if under the provisions of this section 
the courts mentioned therein had the power to 
act either ‘suo motu’ or on being approached by 
any party then the language used would have 
been different. Instead of the words “it ap¬ 
pears” the words would in my opinion, have 
been “it is made to appear.” 

There is yet another reason why I am of the 
opinion that the courts mentioned in section 503 
Cr. P. C. have no power to act in respect of cases 
which are not pending before them because the 
legislature could not have given a choice of so 
many courts to a litigant to approach in respect 
of obtaining the same relief. A Magistrate be¬ 
fore whom the question of issuing a commis¬ 
sion may arise has not been given any choice 
of making a reference to either a Presidency 
Magistrate, a District Magistrate, a Court of 
Session or the High Court. In such a case the 
reference has to be made to the District Magis¬ 
trate alone. In my judgment a reading of the 
two sections, viz. sections 503 and 506 Cr. P. C.. 
makes it clear that it was never the intention 
of the legislature to confer any such powers 
on a Presidency Magistrate, a District Magis¬ 
trate, a Coqrt of Session or the High Court as 
is contended for by the opposite parties in this 
application. 

(6) A Similar view appears to have been 
taken by the Judicial Commissioner’s Court of 
Sind. The latest decision of that Court is in 
— ‘Saleh v. Emperor’, reported in AIR 1936 Sind 
221 (A). 

I (7) From what I have stated above, I am of 
Ithe opinion that the order made by the Dis¬ 
trict Magistrate of Agra on the 3rd of July, 


1952 directing the examination of Rohilla Kha- 
toon on commission was an order made without 
jurisdiction and must be set aside. This order 
of mine does not however preclude the learned 
trying Magistrate from considering the question 
whether or not Rohilla Khatoon should be exa¬ 
mined on commission in the event of his being 
properly moved. 

(8) I accordingly allow this application and 
set aside the order of the District Magistrate 
of Agra dated the 3rd of July, 1952. 

B/K.S.B. Application allowed. 
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BRIJ MOHAN LALL J. 

Raja Ram, Applicant v. State. 

Criminal Ref. No. 75 of 1953, D/- 8-10-1953. 

(a) U. P. Excise Act (4 of 1910), S. 60 (a) — 
Possession of illicit liquor — Proof — (Evidence 
Act (1873), Ss. 5, 32 and 45). 

Prosecution under S. 60 (a) for possession 
of illicit liquor on report of Excise Sub- 
Inspector — Fact in issue was whether liquor 
possessed was of illicit origin — Excise Sub- 
Inspector not examined to prove fact in issue 
but Excise Clerk proving report of Excise Sub- 
Inspector who had been transferred — In 
absence of circumstances which would make 
report admissible under S. 32 or some other 
section of Evidence Act it could not take place 
of sworn statement of maker thereof to prove 
that liquor was of illicit origin — Accused 
deprived of the advantage of tasting accuracy 
of Sub-Inspector’s opinion by question in 
cross-examination — Conviction of accused 
under S. 60 (a) held was not proper. 

(Para 3) 

Anno; Evidence Act. S. 5 N. 2; S. 32 N. 15; 
S. 45 N. 1. 

(b) Criminal P. C. (1898), S. 4.39 — Retrial, 
when to be ordered. 

In a revision against a conviction, a retrial 
will not be ordered where the prosecution has 
failed to produce the right type of evidence to 
sustain a conviction so as to allow them an 
opportunity to fill up the lacuna in evidence. 

(Para 4) 

Anno: Criminal P. C., S. 439 N. 25a. 

ORDER: Tliis is a reference by the learned 
Additional Sessions Judge of Shahjahanpur under 
section 438 of the Code of Criminal Procedure 
recommending that the accused Raja Ram’s con¬ 
viction recorded by a learned magistrate of that 
district be set aside and that the case against 
him be directed to be retried. 

(2) The accused was tried under section 60(a) 
of the Excise Act. The charge brought against 
him was that a bottle containing illicit liquor 
was recovered from his house. At the time of 
arguments before the learned magistrate it was 
pointed out by the accused’s counsel that there 
was no evidence to prove that the liquor found 
in the bottle was illicit. The learned Magistrate 
thereupon ordered that the Excise Inspector who 
had made the recovery should be examined. It 
v/as found on enquiry that the Excise Inspector 
had been transferred to Tehri. There was, how¬ 
ever, on the record a report by the said Excise 
Inspector. The learned magistrate examined the 
Excise Clerk who said that he identified the signa¬ 
ture & the writing of the Excise Inspector and 
that he was present when the Excise Inspector 
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examined the strength of the liquor with the 
help of a hydrometer. Beyond this he was unable 
to say. He could not say tliat the strength dis¬ 
covered by the Excise Inspector was that of 
illicit liquor. 

(3) Tne learned judge has pointed out that 
this evidence was not sufficient to prove that the 
liquor was of illicit origin. I am in entire agree¬ 
ment with the learned judge. If the fact in issue 
before the learned magistrate had been as to 
whether or not the report was in the handwrit¬ 
ing of the Excise Inspector, it was not necessary 
to examine him personally. Any one familiar 
with his handwriting could prove this fact. The 
Excise Clerk, who had presumably seen him 
writing on previous occasions, could certainly 
prove the handwriting. But the fact in issue in 
the present case was not whether the report was 
in the Excise Inspector’s handwiiting but whe¬ 
ther the liquor was of illicit origin. It was the 
Excise Inspector himself, and not the Excise Clerk, 
who could swear that the liquor possessed for¬ 
bidden strength. That was a fact about which 
the Excise Inspector alone could depose. 

Moreover, his evidence could not be of much 
use unless it was tested in cross-examination. By 
keeping the Excise Inspector out of the witness 
box and by using his report against the accused 
the leanied magistrate deprived the accused of 
the advantage of testing the accuracy of the 
Excise Inspector's opinion by questions in cross- 
examination. The report itself, in the absence of 
circumstances which would make it admissible 
under section 32 or some other section of the 
Evidence Act, could not take the place of the 
sworn statement of the maker thereof. In the 
present case I am of opinion that Tehri was not 
such a far distant place that the Excise Inspector 
could not conveniently come from there to Shahja- 
hanpur to give evidence. In the circumstances 
the prosecution failed to prove that the liquor 
was illicit. 

• 

(4) While I have agreed with the learned 
Sessions Judge so far, I cannot accept his sug¬ 
gestion that the case should be sent back for 
jretrial. There is no reason why the prosecution 
should be given a fresh opportunity to fill up the 
lacuna in evidence. If it failed to produce the 
right type of evidence, it should suffer the con¬ 
sequences thereof. 

(5) The reference is accepted in part. The 
conviction and sentence are set aside. Tlie fine, 
If recovered, shall be refunded. 

0/K,S.B. Conviction & sentence set aside. 
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Jai Praka.sh and others, Appellants v. 
Bishambhar Das and others, Respondents. 

Second Appeal No. 10 of 1949, D/- 23-9-1953, 
from order of 2nd Civil Judge, Muzaffarnagar, 
D/- 30-8-1948. 

(a) Civil P. C. (1908), S. 11 — Matter not in 
Issue. 

Suit for demolition of construction on 
portion of land — No issue regarding 
Ownership of entire land raised — Subse¬ 
quent suit for demolition of construction 
on another portion of land — Matter in 
issue being whether entire land was joint 
land of plaintiff and defendant — Decision 
in previous suit held did not operate as 


‘res judicata*. 5 Ind Cas 278 (All.), Ex¬ 
plained. (Para 4) 

Anno: C. P. C., S. 11 N. 12 Pt. 1. 

(b) Civil P. C. (1908), S. 11 — What ope¬ 
rates as 'res judicata.’ 

It is the decision of the matter in the 
previous suit which operates as *res judi¬ 
cata’ and not the reasoning or the basis 
of the decision. (Para 4) 

Anno: C. P. C., S. 11 N. 2 Pt. 14. 

(c) Evidence Act (1872), S. 114 — Open 
piece of land used for common purposes — 
Presumption. 

When a certain piece of open land is 
surrounded on all sides by houses and the 
open piece of land is used for common 
purposes, e.g. on the occasion of marriages, 
deaths and other festivities and also used 
for passage, a presumption may reason¬ 
ably be drawn that the open piece of land 
is either the joint property of the owners 
of the houses surrounding it in the same 
way as they own the sites of their houses, 
or they be not the owners of the sites, 
that that land has been left for their own 
use by the owners thereof and that the 
owners of the houses have rights over the 
land in the nature of easements. The pre¬ 
sumption is no doubt rebuttable. . 

(Para 5) 

Anno: Evidence Act, S. 114 N. 40. 

Vishwa Mitra, for Appellants; B. Dayal, for 
Respondents. 

CASES REFERRED : 

(A) (’10) 5 Ind Cas 278 (All) (Pr 4) 

(B) (’01) 24 All 112; 1901 All WN 177 (Pr 4) 

JUDGMENT: This is a plaintiffs’ appeal 
arising out of a suit for demolition of construc¬ 
tions and for an injunction. The dispute in the 
case relates to an open piece of land surround¬ 
ed on all side 5 by houses. The defendants have 
constructed a room on a portion of the said 
open piece of land and it is more or less in 
front of, but not attached to, their houses. It 
is marked ABCD in the map which has been 
made part of the decree in the case. There 
are two outlets from the common court-yard, 
one to the north-west and the other to the 
south-east. On the south-east and south-west 
sides of this court-yard are the houses of the 
defendants. On the north-west and south are 
the houses of different people. The houses of 
the plaintiffs are to the north-east. 

The case for the plaintiffs was that the 
court-yard was generally a court-yard of the 
owners of the houses on all sides of it, and 
that the defendants had no right to make con¬ 
structions in this open ‘sehan’ which was in¬ 
tended for various purposes, e.g., for use on 
the occasion of marriages, on festive occasions 
and for use as a passage. The plaintiffs, there¬ 
fore, sued for the demolition of the construc¬ 
tions and for an injunction restraining the de¬ 
fendants from making any further construc¬ 
tions in the joint ‘sehan’. The plaintiffs based 
their claim on joint ownership and in the al¬ 
ternative on easements. They also stated that 
in 1892 on another portion of this joint ‘sehan’ 
the defendants had similarly constructed a 
house and on the suit of the predecessor-in¬ 
interest of the plaintiffs the house was demo¬ 
lished on the ground that the entire land v;as 
joint ‘Sehan.’ 
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They pleaded that the finding in the previous 
suit operated as ‘res judicata’ for the purposes 
of the present suit. The defence was that the 
sehan* was not the joint property of 
all the owners, that there was no right 
of easement, that the previous suit did 
not relate to this land and did not 
operate as 'res judicata’, that the land of the 
entire ‘sehan’ has been taken on lease by the 
defendants from the Zamindar, Sri Liaqat Ali 
Khan, by means of a document dated 12-10- 
1945 and that the land on which the construc¬ 
tions in dispute had been made later in front 
of the defendants’ house, belongs to them and 
since it did not lie in front of the plaintiffs’ 
house, the plaintiffs had no cause of action for 
the suit. Certain other pleas were also raised 
with which we are not concerned in this appeal. 

The learned Munsif held that the plaintiffs 
failed to prove that they were joint owners of 
the land in suit, or that the land in suit was 
the joint ‘sehan’ of the parties or that the 
matter in dispute now was decided in the previ¬ 
ous suit and was ‘res judicata’. He further held 
that the plaintiffs had merely a right of pas¬ 
sage, but the right of passage had not been 
obstructed by the construction in dispute. He, 
therefore, decreed the suit of the plaintiffs in 
so far as he issued an injunction restraining 
the defendants from making any constructions 
to the north of the constructions already made 
by them, or to make any constructions So ss 
to interfere with the plaintiffs' right of way 
to the north or south. But he dismissed the 
suit for demolition of the constructions already 
made. Against this decree the plaintiffs ap¬ 
pealed to the lower appellate Court and the de¬ 
fendants filed a cross-objection. 

(2) The lower appellate Court dismissed 
both the appeal and the cross-objection and 
affirmed the decree of the trial Court. The 
plaintiffs have now come up in appeal to this 
Court and the defendants have filed a cross- 
objection. 

(3) Two main points have been urged before 
me by the learned counsel for the appellants. 
He has urged that the question whether the 
parties were joint owners of the entire ‘sehan’ 
was decided in the previous suit in 1892 and 
was ‘res judicata’. He further urged that 
even if that were not so, there was a presump¬ 
tion, in the circumstances of the case, that the 
land was the joint ‘sehan’ of the parties unless 
the contrary was established and that since 
neither of the Courts below raised this pre¬ 
sumption, the view taken by them could not 
be sustained. In the cross-objection learned 
counsel for the respondents has urged that 
since the plaintiffs failed to prove that they 
were either the sole owners or the joint owners 
of the land to the north of the disputed cons¬ 
tructions the Courts below were not right in 
issuing an injunction restraining them from 
making any constructions in future. No ob¬ 
jection has been raised before me on behalf 
of the defendants-respondents so far as the 
order restraining the defendants from making 
any constructions on the passage of the plain¬ 
tiffs is concerned. 

(4) So far as the question of ‘res judicata’ is 
concerned, I am satisfied that the plaintiff’s 
plea is not Sound. The dispute in the previ¬ 
ous case of 1892 was no doubt between the an¬ 
cestors of the present parties but it was in res¬ 
pect of constructions made by the ancestors of 
the defendants-respondents on another portion 


of the ‘sehan’ in dispute. In that case the 
plaintiffs pleaded that the land over which 
the constructions had been made was the joint 
land of the two parties. The owners of the 
other houses surrounding the ‘sehan* were not 
impleaded in the suit. It was urged by the 
then plaintiffs that at one time the houses be¬ 
longing to the parties formed one house own¬ 
ed by a joint Hindu family and that there was 
a partition between them in which the house 
now occupied by the plaintiffs was allotted to 
the plaintiffs’ ancestors and that occupied by 
the defendants was allotted to the defendants* 
ancestors, but that there was no partition of 
the land in front and which continued, there¬ 
fore, to be a joint land of the parties. 

In defence it was pleaded in that suit that 
the plaintiffs were not the joint owners of the 
land in dispute and that the defendants alone 
were its owners. The issue framed in the 
case was — “Are the parties joint owners of 
the land in dispute or only the defendants?*' 
The land in dispute undoubtedly referred to 
the land over which the defendants had made 
constructions. It did not refer to the entire 
‘sehan’ land. Although no plaint of that suit 
is available, it does appear that at some subse¬ 
quent state the plaintiffs had put forward 
the case that the entire ‘sehan’ was jointly 
owned _ by the owners of the adjoining houses. 
But this point was not even referred to by the 
trial Court jn that case, and the trial Court 
based its opinion on an inspection of the loca¬ 
lity and upon the situation of the ‘sehan’ and 
held that the land on which the defendants 
had built must have been appurtenant to the 
joint house of the parties and so was left joint 
after the partition between them. 

This finding was affirmed by the appellate 
Court. The suit was, therefore, decreed on 
that basis. The dispute, therefore, in that 
case was with regard to the particular 
piece of ^ land on which constructions 
had been built by the ancestors of the dSen- 
dants. The issue was raised only with regard 
to that land and not with regard to the owner¬ 
ship of the entire ‘sehan’. The matter now 
in dispute is whether the entire ‘sehan’ is a 
joint ‘sehan’ of the owners of the houses ad¬ 
joining it and whether the defendants have a 
right to build over the portion of the land on 
which they have made constructions. 

As already stated, neither the entire ‘sehan’ 
nor the portion of the land over which the dis¬ 
puted constructions have been built now by 
the defendants was in dispute in the previous 
rase. The decision arrived at in the previous 
case cannot, therefore, be said to be ‘res judi¬ 
cata’ in the present case and the stray obser¬ 
vations about the joint ownership of the entire 
‘sehan’ would be of no avail to the plaintiffs 
in the present case, because those observations 
do not amount to ‘res judicata’. Learned 
counsel for the appellants relied upon — ‘Bam 
Krishna v. Shiam Chand’, 5 Ind Cas 278 (AH) 

(A). j 

The facts of that case were as follows: Th® I 
lands in dispute in the previous suit and i^ I 
the suit which was decided by Karamat I 
Husain, J. were parts of the same area. In the I 
previous suit, the plaintiff had claimed the I 
ownership of the part then in dispute on the I 
basis of a sale certificate in his favour. The I 
Court gave him a decree for possession of that i 
part, holding that he was the owner in posses- | 
Sion of the whole area comprised in the sale t 
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certificate. In the subsequent suit relating to 
the remaining portion of the same area, it was 
held by Karamat Husain J. that the finding in 
the previous suit was binding in the subse¬ 
quent case. 

The issue raised in the previous suit was 
not merely with regard to the portion of the 
entire area then in dispute but the issue was a 
wider one, namely, whether the plaintiff of 
that suit was the owner of the entire area on 
the basis of the sale certificate. Since the 
wider issue was decided in the previous suit, 
the decision of Karamat Husain J. that it ope¬ 
rated as ‘res judicata’ was, with all respect, 
perfectly correct. In the course of the judg¬ 
ment, however, the learned Judge referred to 
a previous decision of this Court in — ‘Chandi 
Prasad v. M. M. Mahendra Singh’, 24 All 112 
(B) and on the basis of that decision observed 
that: 

Tt is the identity of the title and not the iden¬ 
tity of the subject-matter of the suit on 
which the doctrine of res judicata is bas¬ 
ed.” 

Learned counsel for the appellants has strong¬ 
ly relied upon this observation and has urged 
that the title of the plaintiffs is the joint 
ownership of the entire ‘sehan’ and since the 
decision in the previous case was given on the 
basis that the plaintiff was the joint owner of 
the entire ‘sehan’ the finding in the previous 
suit must be taken to conclude the matter in 
the present case. V/hat had happened in — 
‘24 All. 112 (B)* was that the right of the plain¬ 
tiff to recover the arrears of revenue in res¬ 
pect of the entire village was decided in a pre¬ 
vious litigation, though the previous litigation 
was to recover the revenue due on a particular 
khata. 

In a subsequent suit which was fcr recovery 
of arrears of revenue in respect of another 
Khata of the same village it was held that the 
decision in the previous case, that the plaintiff 
was the assignee of the Government revenue 
of the entire village, operated as ‘res judicata’. 
It was on these facts that it was observed by 
that Court that the title under which the plain¬ 
tiff claimed the arrears of revenue, which had 
fallen due on one khata or another, was one 
and the_ same ‘title’, and that the identity of 
the subject-matter was not material whenever 
a plea of ‘res judicata’ had to be considered. 
By this the Court did not mean that in every 
case the title of the plaintiff has to be consi¬ 
dered and not the subject-matter of the suit, 
irrespective of whether in the previous litiga¬ 
tion the title was directly put in issue between 
the parties or not. 

_ The question whether the title of the plain¬ 
tiff covered the properties of both the suits 
was net put in issue in the previous litigation 
and the issue was confined to the particular 
subject-matter of the suit. Tne decision that 
the plaintiff was entitled to that particular 
subject-matter, though based upon the reason¬ 
ing that the plaintiff had the title to the entire 
property including the property in dispute of 
the subsequent suit, could not be said to be the 
matter directly in issue between the parties in 
the previous suit. It is well settled that it is 
the decision of the matter in the previous suit 
which operates as ‘res judicata’ and not the 
repening or the basis of the decision that ope- 
rates as 'res judica^’, where the title of the 
plaintiff to the entire property covering the 
subject-matter of the previous suit and the 


subject-matter of the subsequent suit is noil 
directly put in issue in the previous suit. 

The decision in the previous suit in which 
observations are made with regard to the title 
of the plaintiff over the entire subject-matter 
of the two suits are merely reasonings for 
holding that the plaintiff was entitled to the 
subject-matter which was specifically in dis¬ 
pute in the previous suit. It is, therefore, not 
quite correct to say that it is the title to the 
property and not the subject-matter that is the 
basis of res judicata. What one has to decide 
is, whether in the words of S. 11, the matter 
in dispute in the subsequent suit was directly 
and substantially in issue in the previous suit 
and it was decided. 

(5) The next point for consideration is whe¬ 
ther the plaintiffs can be Said to be entitled to 
claim that they are the joint owners of the 
‘sehan’. So far as the case for the defendants 
that they have taken a lease from Sri Liaqat 
Ali Khan is concerned, both the Courts below 
have concurrently held that it has not been 
established by the defendants that the land 
they have taken on lease is the same as is in 
dispute in the present case. Further, it has 
been pointed out to me that the land in dispute 
i.s in the town of Khatauli which is not an agri¬ 
cultural village and that it was net established 
that Liaqat Ali Khan was the owner of the 
site. _ If Liaqat Ali Khan was not the owner of 
the site, then the lease taken by the defendants 
from him would be of no avail to them. Learn¬ 
ed counsel has not been able to show to me 
that there is any proof of ownership of the 
land by Liaqat Ali Khan, 

It must, therefore, be assumed for the pur¬ 
poses of the present case that the defendants 
have established no title to the land over which 
the disputed constructions have been made by 
them. On the other hand, it must also be held 
that the plaintiffs have, apart from any pre¬ 
sumption in their favour, which may arise on 
account of the situation of the land, failed to 
establish that they are joint owners of the land. 
But learned counsel for the appellants argues 
that, in the circumstances of the case, a pre¬ 
sumption ought to be drawn in their favour 
that they are the owners of the land along 
with the other owners of the adjoining houses. 

To my m.ind, when a certain piece of open, 
land is surrounded on all sides by houses andl 
the open piece of land is used for common| 
purposes, e.g., on the occasion of marriages,; 
deaths and other festivities and also used fori 
passage, a presumption m.ay reasonably bel 
drawm that the open piece of land is either! 
the joint property of the owners of the houses 
surrounding it in the same way as they own 
(he sites of their houses, or if they be not the 
owners of the sites, that that land has been 
left for their own use by the owners thereof 
and that the owners of the houses have rights! 
over the land in the nature of easements. 

In either event it is not open to the owner 
of one house to make constructions over the 
open piece of land unless he establishes his 
title to make such constructions either by ad¬ 
verse possession or in some other way. The 
presumption in all such cases should be drawn 
in favour of the plaintiffs. The presumption 
no doubt rebuttable, but unless rebutted it 
must be presumed that the defendants had no 
right to make constructions over the ooen 
‘sehan’ land. In the present case, however 
the learned Munsif found that the owners of 
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all the houses had been making constructions 
over the land in front of their houses for a 
large number of years without any objection 
by any party. He himself inspected the loca¬ 
lity and found that the ‘chabutra’ had been 
built in front of their houses by the owners. 

In that event it is quite possible that the 
owners of the houses were by general consent 
supposed to be the owners of the land in front 
of their houses. Therefore, in the present case, 
it cannot be said with any certainty whether 
the particular piece of land in dispute over 
which the disputed constructions have been 
made, and which is mostly in front of the de¬ 
fendants’ house, is the property of all the 
owners or not. It is, therefore, difficult in 'the 
present case to interfere with the decision of 
the Courts below on this point 

(G) As regards the cross-objection it is 
enough to point out that the injunction has 
been issued in respect of the land to the north 
of tlie disputed constructions. The land to the 
north of the disputed constructions is not in 
front of the defendants’ houses. They have, 
therefore, no right to build on it and the plain- 
tiiTs in front of whose house that land is 
situated have clearly a right to restrain the de¬ 
fendants from making constructions over the 
same. There is, therefore, no force either in 
the appeal or in the cross-objection, which are, 
accordingly, dismissed with costs. 

(7) Leave for special appeal is refused. 

B/V.R.B. Appeal and cross-objection 

dismissed. 
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j\I/s National Carbon Co. (India) Ltd., Plaintiff- 
Appellant V. Raj Kumar and another, Defendants- 
Respondents. 

F. A. F. O. No. 261 of 1951. D/- 21-9-1953. from 
order of Dist. J.. Sahranpur, D/- 24-5-1951. 

(a) Civil P. C. (1908), O. .39, Rr. 1 and 2 — 
Conditions necessary for grant of interim injunc¬ 
tion. 

When an interim injunction is sought dur¬ 
ing the pendency of the suit what has to be 
seen is, first whether a ‘prima facie’ case has 
been made out by the plaintiff in respect of 
his claim, and secondly, whether the balance 
of convenience demands that the injunction 
should be issued. (Para 6i 

Anno: Civil P. C.. O. 39. R. 1 N. 3. Pts. 6 and 
10; R- 2 N. 2. Pts. 3 and 5. 

1953 Mulla: O. 39. R. 1. P. 1151 N. “Principles 

.injunctions” (11 Points extra in N. 3 to 

O. 39. R. 1 in A.I.R. Com.). 

1953 Mulla: O. 39. R. 1 P. 1158 N. “Principles 

.contract” (9 Points extra in N. 2 to 

■O. 39. R. 2 in A.I.R. Com.). 

(b) Civil P. C. (1908), O. 39. R. 2 — Passing 

off action — Temporary injunction applied for 
— Mere fact that defendant undertakes to keep 
account would be no safeguard against possible 
injury to plaintiff’s trade — (1881) 45 LT 54 and 
3 Cai 417, Rel. on. (Para 8) 

Anno: Civil P. C., O. 39, R. 2 N. 2 Pt. 4. 

1953 Mulla: O. 39, R. 1 P. 1158 N, “Principles.. 

.contract” (9 Points extra in N. 2 to O. 39, 

R. 2 in A.I.R. Com.). 

V. D. Bhargava, for Appellant: B. L. Dikshit 
for Respondents. 


CASES REFERRED: 

(A) (1881) 45 LT 64 (Pr 8) 

(B) (’77-78) 3 Cal 417: 2 Cal LR 93 (Pr 9) 

AGARWALA J.: 

This is a plaintiff’s appeal arising out of an 
order made on an application for the grant of 
an interim injunction. The plaintiff-appellant, a 
limited Company, is a manufacturer and seller of 
flash lights, dry cell batteries for use in flash 
lights and other articles. It carries on its business 
throughout India. It is the owner of the trade 
mark “Eveready” which is registered in the regis¬ 
ter of trade marks under Nos. 6727 and 6728. 
The “Eveready” flash lights which are in dispute 
in the present case have impressed on their 
bottom end caps the w^ord “Eveready”. The trade 
mark “Eveready” is in block capital letters 
arranged in a distinctive pyramidal form. There 
are five groups of distinctive parallel indentations 
each group comprising of three parallel lines run¬ 
ning vertically on both sides of the trade mark. 
The said groups are spaced and arranged in a 
distinctive manner wdth the words “made in 
U. S. A.” appearing underneath the lower group 
of indentations. The shell of flash lights has also 
Its own scheme of colour and chromium plating. 

(2) The defendants are the manufacturers of 
flash lights with the trade mark ‘Lit Ready’ em¬ 
bossed upon them and have placed them on the 
market for sale. The plaintiff’s case is that the 
get-up of the defendants’ flash light cases bears 
a close resemblance to the get-up of the plaintiff’s 
flash light cases and that the ignorant and illi¬ 
terate .section of the public in India Is very likely 
to be confused and the goods of the defendants 
may pass off as the goods of the plaintiff causing 
great injury to the plaintiff. The plaintiff, there¬ 
fore. sued for the grant of a permanent injunc- * 
tion restraining the defendants from selling the 
disputed flash lights in the market and for other 
reliefs and also applied for a temporary injunction 
to the same effect. 

(3) The defendants’ case is that the defendants’ 
flash lights do not infringe the plaintiff’s trade 
mark o.nd cannot be taken to pass off as the 
plaintiff’s good. 

(4) The plaintiff’s appneation for the grant of 
a temporary injunction has been partly allowed 
by the lower Court. That Court has directed the 
defendants either not to place the disputed flash 
lights on the market or if they did so, to disclose 
the sales thereof in detail. The defendants were 
further directed that they should not manufac¬ 
ture any more ‘Litready’ torch lights unless th^ 
were 'willing to show on an affidavit to that Court 
before manufacturing as to how many flash lights 
they propose to manufacture and when. The 
learned Judge in the course of his judgment 
observed that the petitioner could not claim any 
property in the shell of the flash lights as shells 
.similar to those manufactured by the plaintiff 
w^ere manufactured by other manufacturers ana 
were for sale in the market. Moreover, the fact 
that there was phonetic similarity between 
“EveReady’ and ‘LitReady’ would not invest the 
plaintiff with a right to claim an interim injunc¬ 
tion. Against this order the plaintiff has come 
up to this Court in appeal. 

(5) It has been urged by the learned counsel 
for the plaintiff-appellant that the learned Jtidge i 
of the Court below was not correct when he maae a 
observations wflth regard to the phonetic simj- I 
larity being of no avail to the plaintiff and witn i 
regard to the plaintiff not possessing any pr^ J 
perty right in the shell of the flash lights. Learnw i 
counsel has urged that the suit was not merely j 
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for the breach of the trade mark but also for 
the damage caused to the plaintiff by the defen¬ 
dants passing off his goods as those of the 
plaintiff. 

(6) In our opinion, what we have to see in a 
case of this kind, when an interim injunction is 
sought during the pendency of the suit before the 

1 rights of the parties are finally decided, is first 
whether a ‘prima facie’ case has been made out 
by the plaintiff in respect of his claim, and 
secondly, whether the balance of convenience 
'demands that the injunction should be issued. 

(7) So far as the ‘prima facie’ case is concerned, 
without committing ourselves finally in the mat¬ 
ter, we have been impressed by the fact that the 

2 flash lights in question, viz., that of the plff. & 
that of the defts., are very much similar in appear¬ 
ance. Their colour design, chromium plating & the 
make up of,the bottom end are similar. The only 
differences that one can see on a close examina¬ 
tion of the two flash lights are, firstly, that while 
in the plaintiff’s torch there is the W'ord ‘Eve- 
Ready’: in the defendants’ torch there is the word 
‘LitReady’. The portion ‘Ready’ is impressed 
exactly in the same form and style in both the 
torches, that is to say, the difference Is only in 
‘Eve’ and ‘Lit’. The indentations on the upper and 
the lower ends of the words ‘Eveready’ and ‘Lit- 
ready’ are almost the same. 

The words ‘Eveready’ and ‘Litready’ are in the 
same pyramidal design and of the same shape and 
form and measurements. The only other differ- 
■ence on the bottom cap of the torch is in respect 
of the words ‘made in U. S. A.’ v.'hich appear in 
the plaintiff's torch while we find the words ‘made 
in India’ in the defendants’ torch. While a lite¬ 
rate person may not be misled because he would 
perhaps read w'hether the word was ‘Eveready’ 
or ‘Litready’, an illiterate person is likely to be 
confused and misled by the whole shape and 
design of the defendants’ torch. Without going 
further into this matter, we think that this is 
enough so far as the making out of a ‘prima facie’ 
case is concerned and v/e are satisfied that the 
plaintiff has made out a ‘prima facie’ case. 

(8) The balance of convenience, in our opinion, 
weighed heavily on the side of the plaintiff. The 
delendants are admittedly newcomers in the field. 
The defendants, according to v/hat the lower 
Court ha.s found, have manufactured* only about 
2.000 torches of the style in dispute, of which 
they have sold 1,000 and 1,000 remain with them 
unsold. The defendants do not claim that they 
have already established a name for their 'Lit¬ 
ready’ torches in the market. On the other hand. 
It has not been contested before us that the 
‘Eveready’ torches of the plaintiff are selling 
throughout India and are sold in large numbers. 
The mere fact that the defendants have under¬ 
taken to keep an account would not be a safe- 

. guard against a po.ssible injury to the plaintiff’s 
I trade. 

In — 'Read v. Richardson’, (1381)*45 LT 54 (A), 
on the defendants undertaking to keep an account, 
Jessel. M. R., refused an interlocutory injunction, 
but the Court of appeal granted it because, while 
the defendants had only recently commenced to 
use their mark, and their trade mark was admit¬ 
tedly not dependent on it, the plaintiffs had a 
large trade in connection with which they used 
a label alleged to be infringed, and their rights 
would have been irremediably and incalculably 
injured unless the injunction were granted, if 
their case should be established at the trial. (See 
Karly on Trade Marks. 6th Edition, p. 507). 


(9) To the same effect are the observations of 
Garth C. J. in — ‘Ralli v. Fleming’, 2 Cal 417 at 
p. 424 (B): 

“In this particular case I do not think that their 
keeping an account of sales would be a sufficient 
protection to the plaintiffs, because if the defen¬ 
dants were allowed to use these marks in the 
market for several months in order to sell their 
cloth, they would become as well known in liie 
market as importers and sellers of the cloth as 
the plaintiffs; and so the very mischief which 
the injunction is intended to guard against 
would have been effected.” 

We, therefore, consider that this was a fit cose 
in which a temporary injunction should liave been 
issued. We, therefore, allow this appeal, set aside 
the order of the Court below and restrain the 
defendants, their servants and agents from selling 
the torch lights in dispute or manufacturing them 
during the pendency of the suit. We may make 
it clear that the observations that we have made 
in this case are not intended to influence the 
Court below in deciding the case on the merits 
at the final hearing of the case. 

(10) The plaintiff-appellant will have the costs 
of this appeal from the defendants-respondents. 

C/'V.R.B. Appeal allowed. 
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MOOTHAM AND SAPRU JJ. 

Kailash Chand and others, Applicants v. H. N. 
Agarwala and others, Opposite Party. 

Misc. Writ No. 885 of 1953. D/- 26-10-1953. 

(a) Municipalities — U. P. Municipalities Act (2 
of 1916), S. 19 (2) (b). 

The election of any person as a member of 
a Municipal Board can be questioned by an 
election petition on one or more of the grounds 
.specified in sub-s. (2) (b) of S. 19 provided 
the result of the election has been thereby 
materially affected. (Para 7) 

(b) Municipalities — U. P. Municipalities Act 
(2 of 1916), S. 19 — Charged with carrying out 
the Act. 

Although the Returning Officer’s functions 
with regard to the scrutiny of nomination 
papers may have ended on a certain date he 
nevertheless remains charged with other duties 
under the Act and therefore continues to be 
an officer charged with carrying out the Act. 

The action of the Returning officer in setting 
aside, on review, his previous order rejecting 
the nomination papers is not witliout juris¬ 
diction. If such an order is without legal 
justification, ft can be made a subject of elec¬ 
tion petition. (Para 8) 

(c) Municipalities — U. P. Municipalities Act (2 
of 1916), S. 19 (2) (b) — Scope of. 

Clause (b) in sub-s. (2) of S. 19 m substance, 
embodies two provisions: a negative provision 
that non-compliance v/ith the Act or any rule 
or any mistake in the forms etc, shall not be 
a ground upon which the election of any per¬ 
son can be challenged, and a positive provi¬ 
sion, that any such non-comoliance. mistake 
error, irregularity or informality shall consti¬ 
tute a ground upon which it may be challenged 
if it has materially affected the result of the 
election. The only way, therefore, in which 
effect can be given to the positive provision 
embodied in this clause is to deem it to be a 
giourid additional to tliose mentioned in 
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sub-s. (1) of this section. AIR 1937 All 365. 

(Para 7) 

(d) Municipalities — V. P. Municipalities Act (2 
of 1916), Ss. 1311 (2) and S. 19 (b) — Jurisdiction 


of Election Tribunal. 

Section 13K (2) of the Act is a bar to the 
exercise of jurisdiction by a civil Court in 
matters relating to the validity of an election, 
and unless the provisions of clause (2) of S. 19 
are to be rendered nugatory it must follow 
that the Election Tribunal has jurisdiction in 
such cases. (Para 7) 


A. I. R. 

the name of any person not qualified to vote 
has been inserted in, the electoral roll or 
rolls; 

(b) on the ground of any non-compliance with 
this Act or any rule, or of any mistake in 
the forms required thereby, or of any error, 
in-egularity or informality on the part of 
the ofiicer or offlcers charged with carrying 
out this Act or any rules, unless such non- 
compliance, mistake, error, irregularity or 
informality has materially affected the re¬ 
sult of the election.” 


Ambika Prasad, for Applicants: J. Swarup. S. N. 
Diwedi and R. K. Shukia, for Opposite Partv. 
CASE REFERRED: 

(A) ('37) AIR 1937 All 365; 1937 All LJ 336 (Pr 7) 

MOOTHAM J.: 

This is a petition under Art. 226 of the 
Constitution which arises in the following cir¬ 
cumstances ; 

(2) Tlic petitioners and respondents Nos. 2 to 
18 are candidates at an election for membership 
of the Municipal Board. Roorkee. The petitioners 
and these respondents filed their nomination 
papers on 5-10-1953. On the 7th October, which 
was the date fixed for the scrutiny of the nomi¬ 
nation papers, the Returning Ofiicer rejected the 
nomination papers of the respondents on Uie 
ground that they were not presented within the 
prescribed time. On the following day the res¬ 
pondents presented an application to th-'' 
Returning Ofiicer (who is the firt respondent) 
asking him to review his order rejecting their 
nomination papers. The R'‘turning Officer allow¬ 
ed this application and by an order dated the 
10th October he set asicL^ his earlier order of the 
7th October and accepted the nomination papers 
of the re."pondcnLs. The relief which tho peti¬ 
tioners seek is the is=uo of n wu'it in the nature 
of 'certiorari’ to c.uash the order of the Return¬ 
ing Officer made on 10-10-1953. 

(3) It is argued on behalf of the pelit-ioners in 
this Court that the action of the Reluming Offi¬ 
cer in reviewing his earlier order and accepting 
the nomination papers of the respond/'nts is not 
a ground which can be made the subject of an 
election petition, and that unless this Court inter¬ 
feres on their behalf in the exercise of its juris¬ 
diction under Art. 226 they have no remedy. 

(4) The question whether the petitioners have a 
remedy by way of an election petition turns upon 
the interpretation of S. 19, U. P. Municipalities 
Act. 1916. The section reads as follows; 

”19. ‘Power to question municinal election by 
petition.’ — (1) The election of any person as 
a member of a board may be questioned by an 
election petition on the ground; 

(a) that such person committed during or in 
respect of the election proceedings a cor¬ 
rupt practice as defined in section 28; 

(b) that such person was declared to be elected 
by reason of the improper rejection or ad¬ 
mission of one or more votes, or for any 
other reason was not duly elected by a majo¬ 
rity of lawful votes; 

(c) that such person was not qualified to be 
nominated as a candidate for election or 
that the nomination paper of the petitioner 
was im-properly rejected. 

(2) The election of any person as a member 
of a board shall not be questioned— 

(a) on the ground that the name of any person 
qualified to vote has been omitted from or 


(O' It is argued on behalf of the petitioners that, 
in the first place, the election of any person as 
a member of a Municipal Board can be questioned 
only on one or miore of the grounds specified in 
sub-s. (1) of this section, and that the provisions 
of sub-s. (2) are by way of a qualification or res¬ 
triction on the rights conferred by sub-s. (1). 
Secondly, it is contended that the codduct of the 
Returning Ofiicer in reviewing his former order 
does not amount to an error or irregularity with¬ 
in the meaning of cl. (b) of sub-s. (2).. 

(6) Section 19 is not an easy section to comtnie. 
The structure of the section is such as would be 
adopted if it were the intention of the legisla¬ 
ture that the provisions of sub-.s. (2) were to be 
by way of restriction on the rights conferred by 
sub-s. (1); but we are satisfied that the terms 
of cl. (b) of sub-s. (2) show that this is not 
the case. 

(7) Claii.se (b). in substance, embodies two 
provis’oas: a negative provision that non-rom- 
plianc? with the Act or any rule or any mnstake 
in the forms required, thereby or any error, irregu¬ 
larity or informality on the part of the Officer or 
Officers charged v;!th cariyfing out the Act shall 
not be a ground upon which the election of any 
person as member of a Board can be challenged, 
and a positive provision that any such non-com¬ 
pliance, mistake, error, irregularity or informality 
shall constitute a ground upon which the election 
of a per.-en as a member of a Board may be 
challenged if it has materially affected the result 
of the election. Tho only way, therefore, in which 
effect can be given to the positive provision em¬ 
bodied in this clause is to deem it to be a ground 
additional to those mentioned in sub-s. (1) of this 
section: and this appears to be the view which 
was taken by a Bench of this Court in —‘Nav/al 
Kishore Municipal Board, Gorakhpur’, AIR 1937 
All 365 (A). 

It was argued that the omission in sub-s. (2) 
of any reference to an election petition means 
that even if an election may be questioned on 
one or more of the grounds mentioned in clause 
(b) if the result of tho election has been material¬ 
ly affected, the matter cannot be agitated before 
the Election Tribunal. We are unable to accede 
to this argument. Section 13K''2) of the Act is 
a bar to the exercise of jurisdiction by a civil 
Court in matters relating to the validity of an 
election, and unless the provisions of cl. (b) are 
to be rendered nugatory it must follow that the 
Election Tribunal has jurisdiction in such cases. 
We are, therefore, of opinion that the election oi 
any person as a member of a Municipal Board 
can be questioned by an election petition on one 
or more of the 'grounds specified in sub-s. (2 )(d) 
of S. 19 provided that the result of the elec¬ 
tion has been thereby materially affected. 

(8' The second question is whether the action 
of the Returning Officer in .setting aside on 
review his order of the 7th October rejecting the 
nomination papers of the respondents can con¬ 
stitute an error or irregularity within the mean- 
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ing of sub-s. (SMb) of S. 19. It is not for this 
Court to express an opinion as to whether the 
action of tiie Returning Officer was correct in 
law or not, but we are clearly of opinion that 
it would be open to an Election Tribunal, if 
satisfied that the order of the Returning Officer 
made on 10-10-1953, was without legal justi¬ 
fication, to hold that it constituted an error on 
the part of the Officer charged with the carry¬ 
ing out the Act and the rules made thereunder 
within the meaning of sub-s. (2)(b), and if the 
Tribunal is further satisfied that such error 
materially affected the result of the election, to 
hold that the error constituted a ground upon 
which the election of a person as a member of 
the Board may be questioned. It was suggested 
in argument that the Returning Officer became 
‘functus officio’ as soon as he had completed his 
scrutiny of the nomination papers on the 7th 
October, and that consequently he could not on 
the 10th October be an Officer “charged with 
canying out” the Act as required by sub-s. (2) 

(b). 

We are of opinion that this argument has no 
substance, for although the Returning Officer’s- 
functions with regard to the scrutiny of nomina¬ 
tion papers may have ended on the 7th October, 
he nevertheless remains charged with other duties 
under the Act and therefore continues to be an 
officer charged with carrying out the Act. 

O) We are satisfied that the petitioners are 
not without a remedy by way of an election 
petition, and that their proper course is to pur¬ 
sue that remedy as soon as it is open to them 
to do so. The petition is accordingly dismissed 
with costs which we fix at two hundred rupees of 
which one hundred rupees will be paid to res¬ 
pondent No. 1. 

B/H.G.P. Petition dismissed. 
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MALIK C. J. 

Aijaz Hussain. Defendant-Applicant v. Hans Raj, 

Plaintiff-Opposite-Party. 

Civil Revn. Nos. 149 to 152 of 1953, D/- 21-10-53. 
against decree and Judgment of City Munsif, 
Meerut. D/- 28-10-1952. 

(a) Civil P. C, (1908), S. 115 — Exercise of 
jurisdiction illegally or with material irregularity 
— (Hou.ses and Rents — U. P. (Temporary) Con¬ 
trol of Rent and Eviction Act (3 of 1947), S. 5(4)). 

Suit for assessment of reasonable rent — 
Fact that the plaintiff tenant had agreed to 
pay a higher rent than the reasonable rent is 
a circumstance which can be taken into con¬ 
sideration in determining whether transaction 
is unfair — Court holding transaction to be 
unfair after taking into consideration this 
Circumstance along with other evidence — 
There is no defect of jurisdiction and the 
nndmg cannot be challenged in revision. 

2 ) 

Anno: Civil P. C., S. 115 N. 12, 13. 

(b) Civil P. C. (1903), S. 115 — Error of law 
or fact. 

Mere error of law or fact in the exercise of 
jurisdiction would not entitle the High Court 
^ interfere with the finding of the lower 
Court under S. 115. Civil P. C. (Para 3) 

Anno: Civil P. C., S. 115 N. 13. 

(c) Civil P. C. (1908). O. 8, R. 1 — Scope. 


A Dlea in a written statement is no evidence 
in the case. (Para 3) 

Anno: Civfi P. C., O. 8, R. 1 N. 1. 

(d) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of }347), 8s. 2 
(f) and 3A — Act applies to accommodations con¬ 
structed after 1-7-1940. 

The argument that as there is no provision 
in S. 2(f) as to how reasonable annual rent 
is to be worked out in the case of an accom¬ 
modation constructed after 1-7-1946, the Act 
should be interpreted to mean that it would 
apply only to accommodation constructed 
before 1-7-1946, and not to accommodation con¬ 
structed after 1-7-1946, cannot be accepted. 
The jurisdiction of the Court is not conferred 
by the definition section but it is to be found 
in the other provisions of the Act. Section 3A 
of the Act which deals with accommodations 
constructed after 30-6-1946 clearly implies that 
the Act applies to accommodation constructed 
on or after 1-7-1946.- (Para 4) 

Shambhu Prashad and Lalji Sinha, for Appli¬ 
cant. 

CASE REFERRED: 

(A) (’53> AIR 1953 All 175: 1952 All LJ 705 (Pr 2) 

ORDER : These Civil Revisions arise out of four 
suits brought by different plaintiffs against a com¬ 
mon defendant and have been filed on behalf of 
the defendant for assessment of a reasonable rent 
under S. 5(4). U. P. (Temporanb Control of Rent 
and Eviction Act (3 of 1947j. 

(2) Tire plaintiffs were refugees from Pakistan 
who came to Meerut in the winter of 1947-48. They 
were without shelter and v;ere staying at the rail¬ 
way station. The defendant offered to let out some 
accommodation to the plaintiffs, which the plain¬ 
tiffs accepted on the tenns proposed. After the 
Control of Rent and Eviction Act was passed the 
plaintiffs filed the suits, out of which these revi¬ 
sions have arisen, for assessment of reasonable 
rent. The lower court has found that the agree¬ 
ments were unfair and has fixed a reasonable rent 

for the accommodation in possession of the plain¬ 
tiffs. 


Learned counsel has challenged the finding as 
regards the unfairness of the transaction on the 
giound that the mere fact that the rent agreed 
upon, was much higher than the fair or reason¬ 
able rent would lead to no conclusion about the 
unfanne.ss of the transaction. Learned counsel 
has relied on a decision of a learned single Judge 
~ Agarwal & Co. v. City Board, Dehra Dun’ 
AIR 1953 All 175 (A). It may be that in every 
case It may not be possible to hold that the tran¬ 
saction was unfair merely because the plamtiff 
had agreed to pay rent at a higher rate than the 
reasonable rent, but the learned single Judge could 
not have intended to hold that the rent agreed 
to be paid is not a circumstance to be taken into 
consideration in dealing Tsnth that question The 
ower court was. Ip my mind, justified in taking 
this circumstance into consideration and in hold¬ 
ing that this circumstance along with other cir¬ 
cumstances and the evidence showed to its satis¬ 
faction that the transaction was unfair. I do not 
t^nk that there is any defect of jurisdiction and 

this point cannot, therefore, be raised by learned 
counsel. 


—- -.-K. uigcu uy itJcimea counsel 

that the lower court erred in fixing the reaso 
able rent as the accommodation in suit was ' 
se^ed to Municipal tax at a higher rate First 

In?!M 1 question of iurisdiction which won 
entitle this Court to interfere with the finding 
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the lower court under S. 115, Civil P, C., and 
secondly, learned counsel was not able to point 
out from any document on the record that the 
accommodaiion was assessed to Municipal tax on 
a valuation of Rs. 35/- per mensem. Learned coun¬ 
sel has rt^.ied on a plea to this effect taken by 
his client in the written statement, but a plea in 
the wriilen statement is no evidence in the case. 

(4) L.istly. it is urged that the house having 
been ccnsiructed in 1947 the Control of Rent and 
f5viction Act does not apply. The basis of the 
argument is that in the definition section 2(f), 
how reasonable annual rent in the case of accom¬ 
modation constructed before 1-7-1946. is to be work¬ 
ed out is nientioncd. It is to be Municipal assess¬ 
ment plus 25 per cent thereon if the accommoda¬ 
tion is separately assessed to Municipal tax. If 
only a part of the accommodation has been as¬ 
sessed then the reasonable annual rent would be 
the propjrlionale amount of Municipal assessment 
of sucii accommodation plus 25 per cent thereon. 
The argumc»-il of learned counsel is that as there 
Ls no provision in this section as to how reason¬ 
able annual rent Ls to be worked out in the case 
of an accommodation constructed after 1-7-1946, 
the Act Eliould be interpreted to mean that it 
v/ould apply only to accommodation constructed 
before 1-7-1946, and not to accommodation con¬ 
structed after 1-7-1946. I am not prepared to ac¬ 
cept this argument. This jurisdiction of the court 
[is not conferred by the definition section bub it 
is to be found in the other provisions of the Act. 
Learned coun.sel has not been able to refer to any 
section in the Act in support of his contcntio.i 
that the Act does not apply to an accommodation 
constructed a.ftcr 1-7-1946. As a matter of fact, 
the provision.s of S. 3A of the Act go directly 
against the contention of learned counsel. Section 
3Afl) deals with accomimodation constructed after 
30-5-1946, which must necessarily miean on or after 
1-7-1946. 

(5) These revisions have no force and are dis¬ 
missed. 

B/K.S.B. Revisions dismissed. 
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MOOTHAM AND GURTU JJ. 

Faiyaz Khan, Judgment-debtor-Appellant v. 
Mithan, Decree-holder, Respondent. 

F. A. F. O. No. 150 of 1953, D/- 13-10-1953, 
from order of Civil Judge, Agra, D/- 31-5-1952. 

Civil y. C. (1908), O. 17 R. 3 and O. 9 R. 13 
— Remedy of a person aggrieved by an order 
under O. 17 R. 3. 

If the order granting the plaintiff a de¬ 
cree is actually made by the Court under 
O. 17 R. 3 an application by the defendant 
under O. 9 R. 13 will not lie and the defen¬ 
dant’s remedy is by way of appeal or re- 
viewa What has to be considered is the 
power vested in the Judge who decided the 
suit; and if in so deciding it he purported 
to act under O. 17 R. 3 he could have no 
jurisdiction under O. 9 R. 13 to set aside 
the decree which he had passed. His 
order may be wrong but so long as it 
stands he has no power to alter it. AIR 
1924 All 144; AIR 1944 All 211 and AIR 

1952 All 652 Folk; AIR 1940 All 217 and 

AIR 1949 All 423, Not foU. (Para 6) 

Anno: C. P. C., O. 9 R. 13 N. 6; O. 17 R. 3 

N. 7. 


1953 Mulla O. 17 R. 3 P. 714 N 1 “Remedy’^ 
(14 Pts extra in N 7 to O. 17 R. 3 in AIR Com.) 

1953 Mulla O. 9 R. 13 (Topic discussed in N 
6 to O. 9 R. 13 in AIR Com. Extra) 

J. Swarup and Hari Swarup, for Appellant; 
B. L. Chaturvedi, for Respondent. 

CASES REFERRED; 

(A) (’40) AIR 1940 All 217: 1940 All LJ 200 

(Pr 4) 

(B) (’40) AIR 1949 AU 423; ILR (1949) All 759 

(Pr 4) 

(C) (’24) AIR 1924 Ail 144: 45 All 669 (Pr. 5) 

(D) (’44) AIR 1944 All 211; ILR (1944) All 297 

(Pr 5) 

(E) (’52) AIR 1952 All 652; 1950 All LJ 799 

(Pr 5> 

MOOTHAM J.: 

This is a defendant’s appeal from an order 
of the Civil Judge, Agra. 

(2) The 29th February 1952, was fixed by the 
Civil Judge for the hearing of a suit in which 
the present respondent was the plaintiff and 
the present appellant the defendant. On that 
date counsel for the defendant applied for an 
adjournment as the defendant was not present 
and the hearing was adjourned to the 14th 
PJarch. On the adjourned date the defendant 
was absent and his counsel stated that he had 
no instructions, whereupon counsel for the 
plaintiff asked the court to proceed to decide 
the suit under O. 17 Rule 3. The court pur¬ 
ported to do so; it recorded the evidence of 
the plaintiff and two witnesses, delivered judg¬ 
ment in favour of the plaintiff and a decree 
was subsequently drawn up in accordance wilh 
the terms of the judgment. 

(3) One month later, on the 14 April, the 
defendant applied to the court for the decree 
to be set aside under O. 9 R. 13. This appii" 
cation was dismissed by the learned Civil 
Judge in a brief order in which he said— 

“The application does not lie as the decisi^ 

was on merits under O. 17 R. 3 Civil P. C. 

‘Order’. Rejected. 

It is from this order that the present appeal 
has been filed. 

(4) Sri Hari Sarup for the appellant has 
argued that a.s the circumstances of this case 
were not such as to make applicable the pro¬ 
visions of R. 3 of O. 17 the learned Civil 
Judge’s order must be deemed to have been 
made under O. 17 R. 2, and that in consequence 
an application made under Order 9 R. 13 to set 
aside that order would lie. Sri B. L. Chatur¬ 
vedi for the respondent contends that whether 
the order of the Judge w’as right or wrong, it 
was undeniably made under O. 17 R. 3 and 
that the proper remedy was by v/ay of appeal 
or review. 

In support of his argument counsel for the 
appellant relied on — ‘Raja Singh v, 

Singh’, AIR 1940 All 217 (A), and — ‘Rana 
Ahmad v. Mohammad Shafi’, A. I. R- 1949 AH 
423 (B), both bench decisions of this Court, in 
each of these cases the lower court gave tne 
plaintiff a decree under Order 17 R. 3. 
cations were then made by the defendants lo 
the decrees to be set aside under Order 9. i 
— ‘Raja Singh’s case (A)’ the application v/as 
allowed and the plaintiff came in revision to i 
this Court. In — ‘Rafiq Ahmad’s case iB) ■ 
the apolication was dismissed and against tnar 
order the defendant filed an appeal. In botn ^ 
cases this Court examined the circumstances | 
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in which the decrees were passed by the lower 
courts, and being of opinion that those circum¬ 
stances were not such as would entitle them 
to act under Order 17 R. 3 it held that the de¬ 
crees must be deemed to have been made un¬ 
der R. 2 of that Order and that consequently 
an application under O. 9 R. 9 or O. 9 R 13 
would lie. 

(5) A different view has however been 
taken in other cases to which counsel for the 
respondent drew our attention. In — ‘Nasir 
Khan v. Itwari*, A. I. R. 1924 All 144 (C) this 
Court declined in similar circumstances to con¬ 
sider whether the lower court which had made 
a decree in favour of the plaintiff purporting 
to act under O. 17 R. 3 was justified in doing 
so. The Court said— 

“The right of appeal does not depend on what 
the court ought to have done but on what 
it actually did. What it actually did was 
to pass a decree on the merits. Against such 
a decree the law allows an appeal. When 
the appeal comes up for decision, the appel¬ 
late court has then to decide whether the 
order passed was a proper order and one 
which the court below had jurisdiction to 
pass. If it decides this question in the ne-, 
gative it will set the order aside.” 

In —‘Udai Ram Gopi Ram v. Raghuraj Singh 
Khub Chand’, A I. R. 1944 All 211 (D) another 
bench of this Court was of opinion that a Judge 
who had passed a decree under O. 17 R. 3 had 
no jurisdiction to set it aside, and in a recent 
case, — *Sri Krishen v. Radha Krishen’, AIR 

1952 All 652 (E) the Court, in a judgment de¬ 
livered by Agarwala J., laid it down that 

“The question whether an application for res¬ 
toration is maintainable must be decided 
upon an interpretation of the order which 
the court passes. If there is any doubt 
about the intention of the court passing the 
order as to whether it intended to proceed 
under O. 17 R. 3 or Order 17 Rule 2, in that 
case we can say that the order should be 
construed as one which ‘ought’ to have been 
passed. But this cannot be done when the 
court expressly passes an order under one of 
the two rules. In that case the aggrieved 
party should file an appeal against the order 
which is in fact a decree and not apply for 
restoration.” 

(6) We therefore find ourselves in the .some¬ 
what embarrassing position of having to decide 
between conflicting decisions of this Court. 
With great respect we are of opinion that the 
view' taken in the cases which we have last 
mentioned is to be preferred. We think that 
if the ordei granting the plaintiff a decree is 
actually made by the court under O. 17 R. 3, 
an application by the defendant under O. 9 R. 
13 will not lie and that the defendant’s remedy 
IS by way of appeal or review. This view ap¬ 
pears to us not merely to have the merit of 
practical convenience — for it is important 
that the litigant should be in no doubt as to 
where his remedy lies — but sound in prin¬ 
ciple. What has to be considered is the power 
vested in the Judge who decided the suit; and 
^ in so deciding it he purported to act under 
9* R. 3 he could have, it appears to us, no 
Tunsdiction under O. 9 R. 13 to set aside the 
decree which he had passed. His order may 
be wrong but so long as it stands he has no 
power to alter it. 
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(7) In the case now before us it is abundant¬ 
ly clear — indeed it is common ground — that 
the decree passed on 14-3-1952, was actu:i)ly 
made by the Civil Judge under O. 17 R, 3. We 
are therefore of the opinion for the reasons wo 
have stated that he was right in dismissing the 
application subsequently made under O. 9 R. 13 
for that decree to be set aside, 

(8) This appeal is accordingly dismissed v/ilh 
costs. 

(9) The interim stay order is discharged. 

B/K.S.B. Appeal dismissed. 
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Ram Pukar Singh Watchman, Accused-Appli¬ 
cant V. The State. 

Criminal Revn. No. 88 of 1952, D/- 25-9-1953, 
against order of Addl. Sessions J., Kanpur D/- 
21-12-1951. ’ 

(a) Pena! Code (1860), S. 161 — Right of accused 
— (Prevention of Coiruption Act (1947), S. 6). 

Court is not bound to inform an accused, 
who is being prosecuted under S. 161, L P. c! 
that he has a right to examine himself in 
defence and his conviction cannot be quashed 
merely on account of the Court’s refusal or 
failure to inform him of the right. AIR 1954 
All 204 Poll. tPara l) 

Anno: Penal Code, S. 161 N. 14. 

(b) Penal Code (i860), S. 161 — Sanction — 
(Prevention of Corruption Act (1947), S. 6). 

Valid sanction to prosecute by Superinten¬ 
dent, Watch and Ward — Magistrate wrongiv 
thinking that sanction to investigate given by 
District Magistrate, to be sanction to orose- 
cute — Mistake of magistrate held did not 
matter as long as there was vaild sanction. 

(Para 1) 

Anno; Penal Code, S. 161 N. 13. 

(c) Penal Code (1860), S. 161 — Sanction is 
necessary only to take cognizance — (Prevention 
of Corruption Act (1947), S. 6). 

Whether the sanction had been given or 
not is to be seen before taking cognizance of 
the offence and not after it. If there is no 
sanction no cognizance of the offence can be 
taken at all. The sanction is required only 
for the purpose of taking cognizance of the 
offence; once the cognizance is taken its uti¬ 
lity is exhausted and it is no longer needed 
either during the enquiry into the guilt of the 
accused or for the purpose of convicting him. 
Whether an accused is guilty or not does not 
depend upon whether his prosecution was 
sanctioned or not; the exis*:once of sanction 
is not an ingredient of any offence. Nor is 
it the law that an acca'^ed cannot be convicted 
unless the sanction by the appropriate autho¬ 
rity of his prosecution has been proved. After 
the Court has taken cognizance of the offence, 
all that the prosecution has to prove, in order 
to secure conviction of the accused, is that 
he committed the crime, and there is no pro¬ 
vision obliging it to prove any other fact such 
a.s the sanctioning of his prosecution. Only 
the Court has to be satisfied of the existence 
of the sanction. The accused is not the per¬ 
son required to be satisfied by it; as a matter 
of fact the law does not contemplate his 
presence even when the prosecution satisfied 
the Court. (Para 2) 

Anno: Penal Code, S. 161 N. 13. 


(d) Penal Code (1860), S. 161 — Sanction — 
Presumption as to official acts — (Prevention of 
Corruption Act (1947), S. 6) — (Evidence Act 
(1872), S. 114). 

Sanction of Superintendent to prosecute 
produced — Court can presume that police 
report was placed before him and that he 
considered it and that it was he who signed 
the sanction — Presumption can be rebutted. 

(Para 2) 

Anno; Penal Cede. S. 161 N. 13; Evidence Act, 
S. 114 N. 29. 

(el Penal Code (1860), Ss. 161 and 116 — 
Oft'ence of offering bribe must be severely 
punished. (Para 41 

Anno: Penal Code. S. 161 N. 10. 

P. N. Shukla. for Applicant; H. L. Kapoor, for 
the State. 

CASE USPERRED: 

(Ai (''54) AIR 1954 All 204 ;■ (Cri. Revn. No. 1379 
of 1951) (Pr 1) 

ORDER : The applicant has been convicted 
under sections 161 and 116 I. P. C. by the courts 
below and sentenced to a fine of Rs. 100/-. He 
has been found guilty of having offered a bribe 
to the Assistant Superintendent Watch and V/ard 
Department. There is no dispute about the facts 
v;hich have been proved beyond any doubt. 

The applicant challenges his conviction on some 
legal grounds. One is that he was not informed 
bv the trying Magistrate that he had right to exa¬ 
mine himself in defence. It has been held by a 
Full Bench of this Court — ‘Raja Ram v. State’, 
AIR 1954 All 204 (A), only a couple of days ago 
that a court is not bound to inform an accused, 
v;ho is being prosecuted under the Prevention oi 
Corruption Act, that he had a right to examine 
himself in defence and that his conviction can¬ 
not be quashed merely on account of the court's 
refusal or failure to inform him of the right. 

The occurrence took place on 4-11-49. 'Hie police 
investigated the case and finding it pioved re¬ 
quested the Superintendent, Watch and Ward, to 
sanction the prosecution of the applicant. On 
20-8-1950 the Superintendent, Watch and Ward, 
sanctioned the prosecution. Tnen the police sent 
up the applicant for trial. The leai-ned Magistrate 
ri^^htly took cognizance of the offence on the sanc¬ 
tion of the Superintendent. Jn the report made 
by the police soliciting his sanction it was stated 
that the applicant had offered Rs. 30 '- as bribe to 
the Assistant Superintendent, Watch and Ward. 
This information was sufficient for the purpose of 
deciding whether to sanction the prosecution. The 
learned Magistrate wrongly said in his judgment 
that after duly obtaining the Additional District 
Magistrate’s permission the police submitted the 
charge sheet against the applicant. 

On 20-3-1950 the police referred the complaint 
made against the applicant to the Additional Dis¬ 
trict Magistrate and solicited his sanction for in¬ 
vestigating into the complaint. On the same date 
the Additional District Magistrate authorised the 
police to investigate. It seems that the learned 
Magistrate did not carefully read the documents 
on the record, did not realise that what the Addi¬ 
tional District Magistrate had sanctioned was the 
investigation by the police into the complaint 
agaiast the applicant and not his prosecution, 
and that the sanction for his prosecution had 
been given by the Supeintendent. Watch and Ward. 
The mistake committed by the learned Magistrate 
is of no consequence. So long as there was a sanc¬ 
tion given by the proper authority for the appli¬ 
cant’s prosecution. It does not matter if the learn¬ 


ed Magistrate thought that his prosecution had 
been sanctioned by some other authority. 

(2) This signature of the Superintendent, Watch 
and Ward, on the sanction has not been proved. 
But there was no dispute about the signature. The 
police had submitted the report to him and on 
receipt of the sanction purporting to have been 
given by him on it prosecuted the applicant in 
the court of the learned Magistrate. The learned 
Magistrate was justified in presuming that the 
sanction purporting to have been given by the 
Superintendent, Watch and Ward, was in fact 
given by him. Once he took cognizance of the 
offence, no question of proving the sanction could 
arise subsequently. Whether the sanction had 
been given or not was to be seen before taking cog¬ 
nizance of the offence and not after it. If there 
were no sanction, no cognizance of the offence 
cculd be taken at all. Tlie sanction was required 
only for the purpose of taking cognizance of the 
offence: once the cognizance was taken its utility 
w^as exhausted and it w^as no longer needed, either 
during the enquiry into the guilt of the accused 
or for the purpose of convicting him. Whether an 
accu.sed is guilty or not does not depend upon 
whether his prosecution was sanctioned or not the 
existence of sanction is not an ingredient of any 
offence. Nor is it the law that an accused cannot 
‘ be convicted unless the sanction by the appropriate 
authority of his prosecution has been proved. 

After the court has taken cognizance of 
the offence, all that the prosecution has to 
prove in order to secure conviction of the 
accused, is that he committed the crime, and there 
is no provision obliging it to prove any other fact 
such as the sanctioning of his prosecution. Only 
the court had to be satisfied of the existence of 
the sanction, and that too before taking cognizance, 
and once the prosecution satisfied it and it took 
cognizance, the prosecution could not be required, 
and is not required l^y any statutory provision, to 
satisfy it again or the accused. The accused is 
not the person required to be satisfied by it; as 
a matter of fact the law does not contemplate his 
presence even when the prosecution satisfies the, 
court. 

There is a presumption in favour of regularity 
of official acts. The learned Magistrate could 
pre.sume that the sanction was given by the 
Superintendent as it purported to be that the 
police report was placed before, and considered by, 
him and that it w’-as he who signed the sanction. 


It was open to the applicant to rebut the pre¬ 
sumption. But not only did he not lead any evi¬ 
dence to prove that the signature on the sanc¬ 
tion was not that of the Superintendent but also 
he did not question the genuineness of the signa¬ 
ture. When there was no controversy at all be¬ 
fore the learned Magistrate about the sanction 
having been given by the Superintendent. Watch 
and Ward, the prosecution was not required 
anything such as producing evidence to prove the 
signature. 

(3) There was no other point raised before me. 
The application is dismissed. 

14) Before parting with the case, I must remark 
that the sentence inflicted by the learned A^agi- 
strate was wholly inadequate. The offence of offer¬ 
ing a bribe must be dealt with severely. The 
ed Magistrate had no justification for not inflict¬ 
ing a sentence of imprisonment upon the 
cant. The offence committed by him could not be 
adequately punished by only a fine, and that too 

of Rs. 100 only. 

B/R.G.D. Application dismissed. 
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Mohammad Illayas, Applicant v. State of Uttar 
Pradesh. 

Criminal Re\Ti. No. 254 and Cri. Revn. No. 1005 
of 1952, D/- 20-10-1953, against order of S. J 
Saharanpur, D/- 11-1-1952. 

(a) Criminal P. C. (1898), S. 476 — "Make a 
complaint thereof in writing/* 

Under S. 476, the Court has not to pass 
any order; it has not to order any person to 
be prosecuted for the offence. It has not even 
to order that a complaint be made against 
him. It has simply to record a finding that 
it is expedient to make a complaint and then 
to make a complaint and forward it to a 
Magistrate having jurisdiction. (Para 3) 

Anno; Criminal P. C., S. 476 N. 13. 

1949 Mitra: S. 476 P. 1410 N. "Recording_ 

finding" (Pts. 12 and 13 extra in N. 13 to S. 476 
in A.I.R. Com.—Conflicting decisions given pell- 
mell in Mitra). 

Criminal P, C., S. 476 N. 14. 

1949 Mitra: S. 476 P. 1412 N. 1248 “Complaint 

.section" (Pts. 12 to 15 extra in N. 14 to 

S. 476 in A.I.R. Com.—AIR 1934 Oudh 277, 57 
IC 457, AIR 1933 Oudh 430 not noted in N. 14 
to S. 476 in A.I.R. Com.). 

(b) Criminal P. C. (1898), S. 476B — Subject- 
matter of appeal. View of Fawcett J. in AIR 1928 
Bom 64, Dissented from. 

It is not the recording of the finding about 
the expediency, or the non-recording of a 
finding about the expediency, that is the sub¬ 
ject-matter of appeal; it is the making of, or 
the refusal to make, a complaint, that is the 
subject-matter of appeal. View of Fawcett J. 
in AIR 1928 Bom 64, Dissented from. 

(Para 3) 

Anno; Criminal P. C., S. 476B N. 1 Pt. 2. 

1949 Mitra: S. 476B, P, 1423 N. 1257 "Scope" 
(4 Pts. extra in N. 1 to S. 476B in A.I.R. Com.— 
3 Pts. extra in Mitra). 

(c) Criminal P. C. (1898), Ss. 476 and 476B — 
Limitation — (Limitation Act (1908), Art. 154). 

The making of a complaint under S. 476 is 
the "sentence or order" within the meaning 
of the Article. In other words, the period of 
limitation starts from the date on which the 
complaint is made; it does not start on the 
date on which the finding is recorded or from 
the date on which the complaint reaches the 
Court of a Magistrate having jurisdiction to 
try it. (Para 5) 

Anno: Limitation Act, Art 154 N. 2 Pt. 2. 

(d) Criminal P. C. (1898), Ss. 419, 476 and 476B 
— Copy of complaint to accompany — Exclusion 
of time in obtaining copy — (Limitation Act 
<1908), S. 12(2)). 

The provision in S. 419 is general and 
governs all appeals whether they are prefer¬ 
red under Chapter XXXI or under S. 476B. 
An appeal under S. 476-B must therefore be 
accompanied by a copy of the complaint. The 
time that was spent by the appellant in 
obtaining the copy must be deducted when 
computing the period of limitation; S. 12, 
Limitation Act, applies and the complaint is 
the “order” within its meaning, (Para 6) 

Anno: Criminal P. C., S. 419 N. 2. 

1949 Mitra: S. 419 P. 1234 N. 1128 "Ccpy....iT 
Judgment". 

Criminal P. 0., S. 476-B N. 1. 

19t4 A11./29 & 30 


3 Pts. extra in Mitra). 

Limitation Act, S. 12 N. 32, Pt. 1. 

(e) Limitation Act (1908), S. 5 — Appeal under 
S. 476-B, Criminal P. C. — Delay due to law 
being not clear — (Criminal P. C. (1898), S. 476-B). 

Appeal under S, 476-B filed from recording 
of finding — Appeal dismissed as not being 
from making of complaint — Fresh appeal 
filed from making of complaint — Application 
under S. 5, Limitation Act, on ground that 
law was not clearly established that appeal 
was to be filed from making of complaint — 
Period of limitation held should be extended. 

(Para 6) 

Anno: Limitation Act, S. 5 N. 13 Pt. 2, 

D. Sanyal, for Applicant; S. C. Asthana, for the 
State. 

CASES REFERRED: 

(A) (’27) AIR 1927 Lah' 54; 27 Cri LJ 1321 

(Prs 4 5) 

(B) (’27) 106 Ind Cas 584: 29 Cri LJ 72 (Lah) 

(Prs 4 5) 

(C) (’28) AIR 1928 Bom 64: 29 Cri LJ ’315 

(Prs 4, 5) 

(D) (’29) AIR 1929 Cal 521: 30 Cri LJ 974 

(P i*s 4 5) 

(E) (’43) AIR 1943 Sind 157: 45 Cri LJ ’ 76 

(prs 4 5) 

(F) (’35) AIR 1935 Nag 199: 36 Cri LJ 1371 

(Prs 4 5) 

(G) (’30) AIR 1930 Rang 201: 31 Cri LJ 793 (Pr 4) 

ORDER: These are two applications in revision 
against an order passed by the Sessions Judge of 
Saharanpur dismissing the applicants’ appeal under 
section 476-B, Cr. P. C. on the ground that they 
were barred by time. 

(2) In proceedings under section 476 of the Code 
of Criminal Procedure a Magistrate found on 
27-9-1950 that it was expedient in the interests of 
justice to file a complaint for the offence of sec¬ 
tion 193. I. P. C. which appeared to have been 
committed by them. What the learned Magistrate 
actually did was to write that he had seen the 
file and heard counsel for the parties, that a ‘prima 
facie’ case under section 476 read with section 195, 
Cr. P. C. was made out and that a complaint 
would be made against the applicants for their 
prosecution under section 193, etc. On the same 
date he made a complaint against tliem and it 
was sent to a court of competent jurisdiction. 

Tlie applicants filed an appeal under section 476- 
B, Cr. P, C. against the finding of the learned 
Magistrate. The appeal was dismissed on 6-11-1951 
by the Ses.sions Judge who held that the appeal 
should have been filed, not against the fiziding but 
against the making of the complaint. On 14-11-’51 
the applicants applied for a copy of the comolaint 
made against them. They got it on 24-12-’5i and 
filed the appeal on 2-l-’52. As by that date the 
appeal had become baixed by time, they applied 
for extension of the period of limitation under sec¬ 
tion 5 of the Limitation Act. The learned Sessioas 
Judge dismissed their application and dismissed the 
appeal as barred by time. 

(3) Section 476 lays down that when a court is 
of opinion that it is expedient in the interests of 
justice that an inquiry should be made into any 
offence referred to in section 195(l)(b) or (c), it, 

"may, record a finding to that effect and make 
a complaint thereof in writing signed by the pre¬ 
siding officer of the court, and shall forward the 

same to a Magistrate of the First Class having 
jurisdiction." ^ 
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Section 476-B lays down that 

“any person against whom such a complaint has 
been made, may appeal to the court to which 
such former court is subordinate and the supe¬ 
rior court may thereupon, direct the withdrawal 
of the complaint." 

If in a proceeding under section 476, a court wants 
to have an inquiry made into an offence referred 
to in section 195(l)(b) or (c), it has to do two 
things. (1) to record a finding to the effect that 
it is expedient to have such an inquiry made and 
make a complaint thereof, and (2) to forward the 
complaint to a Magistrate having jurisdiction over 
the case. 

It has not to pass any order; it has not to order 
any person to be prosecuted for the offence. It has 
not even to order that a complaint be made against 
him. It ha^ simply to record a finding that it is 
expedient to make a complaint and then to make 
a complaint and forward it to a Magistrate hav¬ 
ing jurisdiction. An appeal can be filed by a per¬ 
son against whom a complaint has been made and 
not by a person against whom a finding has been 
recorded. Even if a court has actually said that 
a certain person be prosecuted for a certain offence, 
that gives no right to him to file an appeal against 
the “order”. He can file an appeal only if a com¬ 
plaint has actually been made against him. If 
there is only a finding to the effect that it is 
expedient to make a complaint against him or 
if there is even an order to the effect that a 
complaint should be made against him. so long 
as no complaint has actually been made against 
him he has no right of appeal. 

If the appeal is allov/ed the appellate 
court has to direct the withdrawal of the com¬ 
plaint. Unless a complaint has already been made, 
there can be nothing to be withdrawn. The 
appellate court is not required to set aside the 
finding about the expediency of making a com¬ 
plaint or the order, if any, made by the court, 
that the person be prosecuted. If in a proceed¬ 
ing under section 476 the court refused to make 
a complaint, the person who had applied for 
starting the proceeding under section 476 has been 
given a right to file an appeal against the refusal 
and if it is allowed, the appellate court is re¬ 
quired to make a complaint. The right of appeal 
has been given in such a case not to a person on 
whose application the court has refused to re¬ 
cord the finding that it is expedient in the in¬ 
terests of justice to make a complaint, but to 
a person on whose application it has refused to 
make a complaint. 

If the appeal is allowed the appellate court 
is not required to record a finding about the 
expediency before making a complaint. It is clear 
from these facts that it is not the recording of 
the finding about the expediency, or the non- 
recording of a finding about the expediency, that 
is the subject-matter of appeal; it is the making 
of, or the refusal to make, a complaint, that is 
the subject-matter of appeal. That is the matter 
which gives rise to an appeal and that is the 
matter to be dealt with by the appellate court. 
The recording of. or the refusal to record, a find¬ 
ing about the expediency does not give rise to 
a right of appeal and is not to be dealt with 
by the appellate court. 

(4) There are several authorities in support of 
what I have said above. One of the earliest cases 
is — ‘Fitzholmes v. Emperor’, AIR 1927 Lah 54 
(A), in which Jailal J. accepted the contentions 
that section 476-B 


“contemplates that an appeal is to be filed after 
a complaint has actually been made and not 
before”; 

and that —- “an appeal is allowed not from the 
finding of the court that a complaint should 
be made but from the complaint itself". 

That case was followed in — ‘Labha Mai v. 
Wasawa Mai’, 106 Ind Gas 584 (Lah) (B) and — 
‘Daga Devji v. Emperor', AIR 1928 Bom 64 (C). 
In the Bombay case Fawcett J. (with whom 
Mirza J. concurred) observed: 

“An appeal in such a case is, in fact, one against 
tlie order of the court directing a complaint to 
be made. Under section 476 Criminal P. 0., the 
court making the complaint has ‘to record a 
finding' that enquiry, etc., should be made; and 
this ‘finding’ clearly comes under the word 
‘order’ in Article 154, Limitation Act. Section 
476-B gives the person affected a right of ap¬ 
peal from this order, but only after the com¬ 
plaint has been actually made." 

While I respectfully agree with the statement 
that the right of appeal accrues only after the 
complaint has been actually made, I find it diffi¬ 
cult to accept that the finding itself is an “order^" 
and that the appeal is from that flr.ding or order 
and not from the making of the complaint. In 
—'Ramjan All v. Moolji Seeka and Co.’, AIR 1929 
Cal 521 (D), Rankin C. J. and Buckland J. laid 
dov/n that “until a complaint has been made 
no appeal can be preferred" under section 476-B. 
They follov/ed — 'Fitzholmes v. Emperor’, (A> 
and — ‘Doga Devji v. Emperor’, (C). Buckland 
J. also stated that 

“though the order to be appealed against is that 
directing a complaint to be made, nevertheless, 
for the reasons stated and contrary to the 
usual rule, time does not begin to run until 
the complaint has actually been made." 

Section 476, as already explained, does not require 
at aU that there should be any order by the 
Court directing a complaint to be made. Buck- 
land J. has not explained how the finding about 
the expediency is to be treated as an order. He 
has assumed that there would be an order direct¬ 
ing a complaint to be made, but the law does 
not require such an order. In — ‘Naraindas v. 
Emperor’, AIR 1943 Sind 157 (E), Lobo J. treat¬ 
ed the recording of a finding and the making 
of a complaint as one act, an act distinct from 
that of fonvarding the complaint to a Magistrate 
having jurisdiction. The question before the Court 
was whether limitation for an appeal runs from 
the date on which the complaint is made or the 
date on which it reaches the Magistrate having 
jurisdiction. In — ‘Balgovind v. Jamnabai’, AIR 
1935 Nag 199 (P) the Judicial Commissioner’s 

Court followed the cases of ‘Fitzholmes (A)’ and 
‘Daga Devji (O’. In — ‘K. C. Reddy v. Emperor', 
AIR 1930 Rang 201 (G) it was remarked that 
section 476-B does not say that an appeal has 
to be filed against the finding and that it has 
to be filed against the filing of the complaint. 

(5) Tlie limitation for an appeal under section 
476-B is governed by Article 154 ox the Limitation 
Act. The description of appeal — 

“under the Code of Criminal Procedure, 1898, 
to any court other than a High Court" — 

given in the first column of the Article _ applies 
to such an appeal when the complaint is made 
by a Court which is subject to the appellate juris¬ 
diction of a court other than a High Court, There 
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is no dispute on this score. Tlie prescribed limi¬ 
tation is thirty days and it runs 

"from the date of the sentence or order appealed 
from". 

There is no "sentence or order" in a proceeding 
under section 476. The appeal under section 
476-B is filed not from any "sentence or order" 
but from the making of a complaint. This Article 
154 is the only Article that governs such an ap¬ 
peal and since there must be a starting point for 
the limitation of thirty days, it must be held 
that the making of a complaint is the “sentence 
or order" within the meaning of the Article. In 
other words, the period of limitation starts 
from the date oa which the complaint is made; 
it does not start on the date on which the find¬ 
ing is recorded or from the date on which the 
complaint reaches the court of a Magistrate 
having jurisdiction to try it. In the cases of 
'Fitzholmes (A)’, ‘Labha Mai (B)’, ‘Daga Devji 
(O’ and ‘Ramjan Ali (D)’ it was held that the 
limitation begins to run from the date on which 
the complaint is made. J respectfully differ from 
the view of Fawcett J. that the finding come 
under the word "order" in Article 154. 

Actually neither the finding nor the making 
of complaint is an order. But one of them has 
to be given, the meaning of "order” in order to 
give effect to the third column of the Article 
which has got to be applied, and there is no 
reason for treating the finding, and not the mak¬ 
ing of complaint, as the order, particularly when 
the appeal is preferred from the making of a 
comolaint and not the finding. In the case of 
‘Nafain Das (E)’ it was held that the limitation 
runs from the date on which the complaint is 
signed and not that on which it reaches the 
Magistrate having jurisdiction. In — ‘Balgovind 
V. Jamnabai’, (F) the -finding was recorded on 
20-9-1934, the complaint was made on 6-10-1934 and 
the apiKial filed on 5-11-1934 was held to be 
within time. 

(6) In the present case the complaint was made 
on 27-9-1950 and the appeal should have been 
filed on or before 27-10-1950 regardless of whe¬ 
ther the finding about the expediency was of 
that date or earlier. The appeal, however, was 

( filed on 2-1-1952. The applicants applied for 
extending the period of limitation under section 
5. They contended that the law was not clearly 
established that the appeal was to be filed from 
the making of a complaint and not from the re¬ 
cording of the finding. The previous appeal was 
within time but was dismissed because it was not 
from the making of the complaint but from the 
recording'of the finding. Though no authority ac¬ 
tually laying down that an appeal lies from the 
recording of a finding has been cited, there is 
no doubt there does exist some confusion on the 
point. Sometimes the confusion is created by the 
courts: instead of simply recording a finding 
about the expediency, they pass specific orders 
for the prosecution or for the making of a com¬ 
plaint. 

The persons concerned are misled into thinking 
that the appeal is to be filed from those orders 
and not from the making of the complaint. 
Having regard to this confusion it can be said 
that the applicants acted in good faith in pro¬ 
secuting their previous appeal from the finding 
and the period spent by them should be deducted 
when calculating the period of limitation. In 
any case the bona fides of the applicants would 
be a sufficient ground for ignoring the delay 
caused by their prosecuting the previous appeal. 
. On 0-11-1951, when their appeal was dismissed they 


learnt that the appeal had to be filed from 
the making of the complaint. They spent little 
more than a month in obtaining a copy of the 
complaint. Under section 419 of the Code every 
appeal must 

"be accompanied by a copy of the judgment or 

order appealed against". 

This provision is general and governs all appeals 
whether they are preferred under Chapter XXXI 
or under section 476-B. Strictly speaking, a com¬ 
plaint is not a judgment or order and an appeal 
under section 476-B would not be required to be 
accompanied by a copy of the complaint. But 
the petition of appeal must be accompanied by 
some document. The complaint has been treated 
as a "sentence or order" within the meaning of 
Article 154, Limitation Act. Similarly, it can 
be treated as an "order" within the meaning of 
section 419. Since the Article governs the limita¬ 
tion for an appeal from an order, the right to 
an appeal is governed by section 476-B, and the 
procedure for the filing of an appeal is governed 
by section 419, the complaint, which is treated 
as an "order" within the meaning of any of these 
provisions, must be treated as an “order" within 
the meaning of the other provisions also. 

I would, therefore, hold that an appeal under 
section 476-B must be accompanied by a copy of 
the complaint. The time that was spent by the 
applicants in obtaining the copy must be deduct¬ 
ed when computing the period of limitation; 
section 12, Limitation Act. applies and the com¬ 
plaint is the "order" within its meaning also. 
They preferred the appeal as soon as they receive:! 
the copy. They certainly spent eight days before 
applying for the copy. But they might not 
have been present in the Court of the Sessions 
Judge on 6-11-1951 when he dismissed their first 
appeal. Their counsel would have spent some 
time in informing them that they should file 
another appeal from the making of the complaint. 
I do not think that the period of eight days can 
be said to be too long. 

There was thus a good case made out for 
extending the period Of limitation under section' 
5 and the learned Sessions Judge acted impro-* 
periy in rejecting their application. He did not 
take into consideration all the circumstances. He 
dismissed their application simply saying that the 
period of limitation could not be extended. He 
did not explain why it could not be extended. He 
did not clearly say that no sufficient case was 
made out for extending it. It may be that he 
thought that he had no jurisdiction to extend it 
in which case he was quite wrong. 

(7) I allow this application, set aside the orders 
passed by the learned Sessions Judge and direct 
him to readmit the appeals to their original 
numbers and hear them on merits. 

A/V.R.B. Application allowed. 
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(FULL BENCH) 

MALIK C. J., SAPRU AND CHATURVEDI JJ. 

Hari Shankar Prasad Gupta, Applicant v 
Sukhdeo Prasad and another. Opposite Party. 

Civil Misc. Writ No. 753 of 1953, D/- 2-11- 
1953. 


c “I***® Act (1951), 

S, 86(2) (b) — ‘Advocates of the Hiffli Court 

who have been in practice for a period of not 
less than ten years.*’ 
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Per Full Bench: Under S. 86(2) (b), Re- 
presentation of the People Act a person who 
is an advocate of the High Court and who 
has put in practice as a lawyer for a period 
of not less than ten years is qualified to be 
selected as a member of an Election Tribu¬ 
nal. The section cannot be interpreted to 
mean that the person should have practis¬ 
ed ‘as an advocate’ of the High Court for a 
period of not less than ten years. 

(Paras 14, 17) 

(b) Constitution of India, Art. 226 — Scope 
— Quo warranto, writ of. 

Per Full Bench; The powers which the 
High Court enjoy under Article 226 are of 
a discretionary nature, though that dis¬ 
cretion has to be exercised in accordance 
with judicial principles. Hence the High 
Court is not bound to interfere when the 
application for the issue of a writ of ‘quo 
warranto’ is a belated one. (Para 15) 

In this case the High Court refused to 
interfere as the application was filed nearly 
one year after the proceeding before the 
Election Tribunal had commenced and 
when all most all the evidence had been 
adduced. (Paras 4. 15) 

(c) Constitution of India, Art. 226 — Quo 
wari-anto, writ of. 

Per Full Bench: The Court will not grant 
a ‘quo warranto’ in a case where a mere 
irregularity can be cured. (1872) 25 LT 
459 and 1916-1 KB 595, Ref (Para 16) 

Hence where the petitioner challenged the 
constitution of the Election Tribunal on 
ground that one of the members was not 
qualified to act as such member at the date 
of his appointment but at the dale of the 
hearing of the petition he had become so 
qualified and there was nothing to bar his 
reappointment, the High Court refused to 
entertain an application under Article 226, 
Constitution of India. (Paras 4, 16, 18) 

Gopalji Mehrotra, for •Applicant; J. Swarup, 
for Opposite Party. 
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224 of 1952. The Election Commission appoint¬ 
ed an Election Tribunal to hear this petition 
and Sn Brij Narain, District Judge, Gorakhpur, 
was appointed the Chairman of the Election 
Tribunal. The two members nominated by the 
Election Commission were, Sri Brij Behari Lai, 
Retired District Judge of Uttar Pradesh, and 
Sri Sukhdeo Prasad, Advocate, Gorakhpur. 

The Election Tribunal proceeded with the 
hearing of the petition and examined as many 
as 43 witnesses for the petitioner, Sri Shibban 
Lai Saksena, and, on the close of his evidence 
67 witnesses for Hari Shankar Prasad Gupta, 
the applicant. The Tribunal has said that the 
statement of Hari Shankar Prasad and a few 
short witnesses on his behalf remained to be 
recorded. It was at this stage that Hari Shan¬ 
kar Prasad Gupta filed an application before 
the Election Tribunal challenging the appoint¬ 
ment of Sri Sukhdeo Prasad on the ground that 
he was not an advocate of 10 years’ standing. 
This application was dismissed by the Election 
Tribunal by its order dated 28th August, 1953. 
There was an appeal filed before the Election 
Commission which was dismissed on 15th Sep- 
tembp, 1953. It was while that appeal was 
pending before the Election Commission that 
this writ petition was moved on 2nd Septem¬ 
ber, 1953. 

(3) The opposite party has raised two preli¬ 
minary objections, firstly, that this Court has 
no jurisdiction to entertain the application and 
reliance was placed on a decision of the Sup¬ 
reme Court in — ‘Election Commission, India 
v. Saka Venkata Rao’, AIR 1953 SC 210 (A), 
and secondly, that certain necessary parties, 
namely, the Election Commission and the Re¬ 
gistrar of the High Court have not been im¬ 
pleaded. 

(4) It is not necessary for me to go into the 
preliminary objections as I propose to dismiss 
the application on the merits. The Election 
Tribunal ns also the Election Commission have 
characterised the objection as a belated one. The 
Election Tribunal has said that 


CASES REFERRED : 

(A) (’53) AIR 1953 SC 210: 1953 SCJ 293 (SC) 

(Pr 3) 

(B) (’50) AIR 1950 SC 27: 1950 SCR 88: 51 

Cri LJ 1383 (SC) (Pr 11) 

(C) (1872) 25 LT 459 (Pr 16) 

(D) (1916) 1916-1 KB 595: 85 LJ KB 630 

(Pr 16) 

MALIK C. J. : 

This writ petition has been filed by Hari 
Shankar Prasad Gupta under Art. 226 of the 
Constitution. The reliefs claimed by him are 
as follows: 

(a) A writ in the nature of quo warranto be 
issued against the opposite-party no. 1 
calling upon him to show the authority 
under which he has been duly appointed 
a Member of the Election Tribunal and 

(b) a writ in the nature of prohibition be 
issued directing the opposite-party No. 1 
not to proceed with the hearing of the 
Election Petition No. 224 of 1952. 

(2) The applicant, Hari Shankar Prasad 
Gupta, was elected to the House of the People 
of Uttar Pradesh from the North Constituency, 
district Gorakhpur. Shibban Lai Saksena was a 
rival candidate. He filed an election petition 
challenging the election of the applicant. The 
petition was numbered as Election Petition No. 


“respondent no. 1 is an advocate practising in 
Gorakhpur and he could have raised the pre¬ 
sent objection in the beginning of the trial but 
he did not do so. As such the present be¬ 
lated application can be deemed to be for 
harassment of the petitioner as has been con¬ 
tended by the learned advocate for the peti¬ 
tioner.” 


Tlie Election Commission has said that 

“in any opinion, therefore, this belated appli¬ 
cation challenging the due constitution of the 
tribunal is without substance and it is here¬ 
by rejected.” 


The fact that the application is a belated appli¬ 
cation cannot be denied. It is, however, urged 
that the applicant did not know that Sri Sukh¬ 
deo Prasad was not an advocate of ten years' 
standing. This is difficult to believe as the appli¬ 
cant & Sri Sukhdeo Prasad both belong to the 
Gorakhpur Bar. Even if Sri Sukhdeo^ Prasad 
was not qualified on the date of his appointment, 
there can be no doubt that he is qualified today 
and there is nothing to bar his reappointirient 
now. On these grounds alone the petition 
should fail, but even on the merits. I am not 
satisfied that this application has any force. 

(5) Reliance has been placed on S. 86 of the 
Representation of the People Act, 1951, (Act 
XLIII of 1951). Section 86 provides that the 
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Election Commission has to appoint an Elec¬ 
tion Tribunal of three persons, one of whom 
is to be selected out of ‘‘a list of advocates of 
that High Court who have been in practice for 
a period of not less than ten years and who 
are in the opinion of the High Court fit to be 
appointed as such members” (see clause (b) of 
sub-section (2) of section 86). It is not denied 
that Sri Sukhdeo Prasad is an advocate of this 
Court and his name was recommended by the 
High Court, as in its opinion he was fit to be 
appointed a member of the Tribunal. 

The objection taken, however, is that he was 
enrolled as an advocate on the 30th September, 
1943 and was, therefore, not an advocate of 10 
years* standing. Before being enrolled os an 
advocate, Sri Sukhdeo Prasad had practised as 

a lav/yer in the districts of Allahabad and 
Gorakhpur from 1927 to 1943. The submission 
of the learned is that the clause must 

be interpreted to mean that the person should 
have practised ‘as an advocate’ of that High 
Court for a period of not less than ten years. 
This contention was overruled by the Election 
Tribunal as also by the Election Commission. 
They took the view that if a person is an ad¬ 
vocate of the High Court and had been prac¬ 
tising as a Lawyer for a period of not less than 
fen years, then he satisfied the requirements of 
clause (b) of sub-section (2) of section 86, 

(6) There can be no doubt that both views 
are possible. It is possible to read clause (b) 
as meaning an advocate of that High Court who 
has been in practice for a period of not less 
than ten years or an advocate who has put 
in ten years’ practice as an advocate. . In this 
connection it may be pertinent to mention that 
there is no substantial difference, in this state, 
in the qualifications of a pleader, a vakil High 
Court or an advocate. They have all to be 
graduates in law if they have not been called 
to the 6ars prior to the Bar Councils Act, 1926 
(Act XXXVIII of 1926), lawyers practising in 
the High Court were divided into two classes, 
advocates which term included barristers and 
Vakils High Court, while in the districts we 
had advocates, Vakils High Court as also 
pleaders. A pleader could, however, practise 
only in the district where he was enrolled, 
while a vakil High Court or, an advocate could 
practise in any district. 

(7) The question, therefore, arises whether 
in section 86 of the Representation of the People 
Act, 1951, the legislature intended to confine 
the list only to advocates of the Pligh Court 
who had been in practice as advocates for not 
less than ten years or it intended to make the 
list wider and to include those persons who 
were enrolled as advocates and had been legal 
practitioners of not less than ten years’ practice. 

(8) In the Constitution the qualifications of 
a Judge of the Supreme Court and of a High 
Court are given in Article 124(3)(a), (b) and (c) 
and Article 217 (2) (a) and (b). Article 124(3) 
(b) requires that a person should be an ad¬ 
vocate of at least ten years* standing and Art 
2l7(2)(b) is as follows: 

“A person shall not be qualified for appoint¬ 
ment as a Judge of a High Court unless he is 
a citizen of India and has for at least ten 
years been an advocate of a High Court in 
any state specified in the First Schedule^ or 
of two or more such Courts in succession.** 
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(9) There can be no doubt that it is only 
advocates of 10 years’ standing who can be^con- 
sidered for appointment to the Supreme Court 
or a High Court. If the legislature had intend¬ 
ed that the same qualifications should be neces¬ 
sary in the case of a member of an Election 
Tribunal, the legislature could easily have u:jed 
the same language as in the Constitution. 

(10) I may here point out that under the 
Government of India Act, 1915, section 101, and 
the Government of India Act, _ 1935, section 
220(3)(d) a pleader was also eligible for ap¬ 
pointment as a Judge of a High Court. Section 
220(3)(d) is as follows: 

“A person shall not be qualified for appoint¬ 
ment as a Judge of a High Court unless he 

(d) has for at least ten years been a pleader 
of any High Court or of two or more such 
Courts in succession.” 

The words “a pleader” of any High_ Court in 
clause (d) must mean a person who is entitled 
to practise in a High Court. The language v.’as 
changed in the Constitution as, after the Bar 
Councils Act, 1926, all persons entitled to prac¬ 
tise in the High Court were called advocates 
and the previous nomenclature of barristers, 
advocates and vakils was changed. 

(11) Learned counsel for the applicant _ has 
urged that the report of the Select Committee 
in this connection is helpful and he has re¬ 
ferred us to the case of — ‘A. K. Gopalan v. 
State of Madras’, AIR 1950 SC 27 at pp. 38, 101 
(B) in support of his argument that that report 
can be taken into consideration for the inter¬ 
pretation of the section. Without going into 
the question whether that report can be taken 
into consideration for the purpose of interpre¬ 
tation of the section it is difficult to see how 
that report helps learned counsel lor the appli¬ 
cant. The words used in the Select Committee 
Report are “advocates of ten years’ standing”. 
For some reason the words “advocates of ten 
years' standing” were given up and in place of 
those words the legislature decided to use the 
words “advocates of the High Court who have 
been in practice for a period of not less than 
ten years.” 

(12) The Election Commission has pointed out 
that if these words are interpreted to mean 
an advocate of ten years’ standing, then lawyers 
practising in a large part of this country will 
have to be excluded. The Commission has 
quoted by way of example lawyers practising 
in the High Courts of Assam, Orissa, Madhya 
Bharat, Patiala and East Punjab States Union, 
Rajasthan, and Travancore-Cochin and the Judi¬ 
cial Commissioners’ Courts of Bhopal, Hima¬ 
chal Pradesh and Vindhya Pradesh, where law¬ 
yers were enrolled as advocates only after the 
High Courts and the Judicial Commissioners’ 
Courts came to be established. The reason be¬ 
hind the rule is that only persons of sufficient 
experience and character and integrity should 
be appointed as members of the Election Tri¬ 
bunal. The mere fact that an Advocate of a 
High Court has practised for a large number 
of years as a Vakil High Court or as a Pleader 
and not as an Advocate does not necessarily 
mean that he does not possess any of the quali¬ 
ties mentioned above. 

(13) There is another difficulty in interpret¬ 
ing the section in the way the learned counsel 
for the applicant wants it to be interpreted. It 
the words “who have been in practice” are to 
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be read as governed by the words “Advocates 
of that High Court” not only there will be no 
such Advocate v/here the Pligh Court establish¬ 
ed within ten years but also Advocates who 
have practised in other High Courts and have 
within ten years shifted to that High Court will 
not be qualified. By the amalgamation order 
of July 1948. the Oudh Chief Court and the 
Allahabad High Court were amalgamated and a 
Bench of this Court has held that after the 
amalgamation, the amalgamated High Court 
was a new High Court and the fact that it was 
not given a new name made no difference. In 
that case no Advocate of the new amalgamated 
High Court can be held to have practised as 
an Advocate of this Court for ten years. 

(14) To my mind, the section can be inter¬ 
preted to mean that the person selected is an 
Advocate and that he has put in practice as a 
lawyer for a period of not less than ten years- 
The Election Commission having taken that 
view I am not prepared to hold that they were 
wrong and interfere under Art. 226 of the Con¬ 
stitution. I would, therefore, dismiss this apnli- 
:ation with costs. 

SAPRU J.: 

(15) I am in agreement with tlie order proposed 
to be passed by my Lord the Chief Justice. I 
would like to point out that, apart from other 
considerations, the petition presented to this 
Court is of an extremely belated nature. Sri 
Sukhde 9 Prasad, whose appointment as a mem¬ 
ber to the Election Tribunal has been challenged 
in this application by asking for a writ of ‘quo 
warranto’, was appointed on the 22nd Septem¬ 
ber 1952. It was not until late in August 1953 
that objection was raised to his functioning as 
a member of the Election Tribunal before the 
Tribunal itself. The Tribunal in its order dated 
the 28th Au_gust 1953 pointed out that the appli¬ 
cation challenging his _ appointment was filed 
after the petitioner's evidence liad been conclud¬ 
ed, respondent No. 1 had examined about 67 wit¬ 
nesses and only the statement of respondent 
no. 1 and some short witnesses remained to be 
recorded. 

It is strange that it should not have occurred 
to the petitioner who is an advocate practising 
in Gorakhpur to take an objection to the ap¬ 
pointment of Sri Sukhdeo Prasad, if he really 
entertained the belief that that appointment 
W'as invalid at the beginning of the trial. I am 
not^ prepared to accept the statement that the 
petitioner did not know or at all events could 
not have acquainted himself with the fact that 
the appointment of Sri Sukhdeo Prasad was 
irregular. Had he cared to look into the list 
of advocates of the Bar Council, he could have 
easily found out that Sri Sukhdeo Prasad on 
the date of his appointment had not completed 
10 years' practice. The petition is, therefore, in 
any case a belated one and it strikes me that 
in the exercise of the powers which we enjoy 
under Art. 226 of the Constitution v/e are not 
bound to interfere on petition of this character. 
For it must be emphasised that the powers 
which we enjoy under Art. 226 are of a dis¬ 
cretionary nature, though that discretion has 
to be exercised in accordance with judicial prin¬ 
ciples. 

(16) I should also like to point out that ad¬ 
mittedly Sri Sukhdeo Prasad is now qualified 
to be appointed as a member of the Tribunal, 
even on the assumption that the word “prac- 
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tice” means practice as an Advocate. It is a 
well recognised principle that the Court will 
not grant a ‘quo warranto’ in a case where a 
mere irregularity can be cured. For this pro¬ 
position I would rely on — ‘Bradley v. Sylves¬ 
ter, (1872) 25 L. T. 459 (C). This was a case 
in which the Court refused an application for 
a writ of ‘quo warranto’ against a clerk to a 
school board on the ground that he was im¬ 
properly elected according to the provisions of 
a certain statute, considering that the majority 
of the board might, without assistance, remedy 
the impropriety themselves, the oiTice being held 
during the pleasure of the board. Cockburn, 
C. J., observed: 

“Here the ground upon which we are asked to 
interfere is an impropriety in the election, 
and as the office is held at the pleasure of 
the board, it is competent for the board to 

do what might be accomplished by our inter¬ 
ference.” 

On this ground too, in my opinion, this appli¬ 
cation must fail. This case is referred to with 
approval in — ‘Rex v. Speyer; Re.x v. CasseT, 
(1916) 1 KB 595 (D). At page 609 Lord Read¬ 
ing, C. J., emphasises that 

‘‘vyhereas formerly a quo v^arranto was held to 
lie only where there was an usurpation of a 
prerogative of the Crown or of a right of 
franchise, a proceeding by information in the 
nature of quo warranto has long since been 
extended beyond that limit and is a remedy 
available to private persons witliin the limits 
stated by Tindal C. J. and subject always to 
the discretion of the Court to refuse or grant 
it” 

I have come to the conclusion that this is a 
case, haying regard to the belated nature of 
the petition and the dubious motive with which 
it has been presented, in which the Court should 
not exercise its discretion in favour of the peti¬ 
tioner. 

(17) I now come to the question whether the 
interpretation which has been sought to be 
placed upon S. 86 of the Representation of the 
People Act, 1951, is a correct one. It is argued 
that under S. 86(2) the Election Commission 
was bound to nominate a person only from the 
list of advocates of the High Court who had 
been in practice for a period of not less than 
ten years. It is contended that the words “in 
practice” mean “has practised as an advocate”. 
Undoubtedly there are difficulties in interpreting 
the words “in practice” as a lawyer because 
that might include attorney also. At the same 
time, I am not prepared to exclude the possi¬ 
bility that the words “in practice” mean any 
practising practitioner qualified to plead & act 
in courts within the jurisdiction of a High 
Court, provided that at the lime of appointment 
he has achieved the status of an advocate. To 
place any other interpretation might indeed 
amount to disqualifying lawyers in a large part 
of this country. As has been pointed out by my 
Lord the Chief Justice, there are Courts which 
came into existence only after the coming into 
force of the Constitution. For this reason the 
interpretation that the words “in practice” have j 
a wide meaning is not an altogether impossible 
one and I am not, therefore, prepared to hold I 

that the only interpretation to be placed on I 

these words is “has practised as an advocate”. I 
On both these grounds the application must | 
fail. I 
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COATURVEDI J.: 

(18) I agree with the judgment delivered by 
my Lord the Chief Justice and have nothing to 
add. 

BY THE COURT ; 

(19) The application is dismissed with costs 
which we assess at Rs. 100/-. 

(20) Learned counsel for the applicant has 
asked for a certificate under Art^ 132 of the 
Constitution. As this case does not involve any 
substantial question of law as to the interpre¬ 
tation of the Constitution we decline to grant 
the certificate. 

A/K.S.B. Application dismissed. 
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V. BHARGAVA J. 

Hira Singh and another, Applicants v. State 
through Mathura Das, Opposite Party. 

Criminal Misc. No. 1315 of 1953, D/- 22-9-1853. 

(a) Criminal P. C. (1898), S. 205 - Pardanashin 
lady — Order of exemption from appearance — 
Cancellation of. 

The mere fact that an accused is a ‘par- 
dahnashin’ lady does not entitle her to remain 
exempted from appearance all the time even 
if her presence is required for a proper conduct 
of the case. 6 All 59; AIR 1927 All 149 and 
AIR 1947 All 13, Listing. (.Pam 4) 

Anno: Criminal P. C., S. 205 N. 6. 

1953 Mitra: S. 205 P. 875 N. 690 “Pardanashin 
lady” (Pts. 4, 4a and 5 extra in N. 6 to S. 2Uo 
in A.I.R. Com.—Points noted by Mitra from 14 
Cri. L. J. 604 (605), 15 Cri. L. J. 281 (2o3), 15 
Cri. L. J. 539 (540) and 18 Cri. L. J. 187 not 
noticed in A..I.R. Com.). 

Criminal P. C., S. 205 N. 10. 

1953 Mitra: S. 205. P. 876 N. 691 “Appearance 
by pleader”, last para. (Pts. 1 and 2 extra m N. 10 
to S. 205 in A.I.R. Com.). 

(b) Criminal P. C. (1893), Ss. 526 and 205 - 
Order lor exemption from attendance passed 
Cancellation of — Ground for transfer. 

Mere cancellation of an order of exemption 
passed under S. 205 from personal attendance 
cannot be allowed in all cases to become a 
ground of transfer. If it be held that appre¬ 
hension arises even after the order granting 
exemption is withdrawn on sufficient grounds 
in a proper case, it would mean that the 
<iiscretion of the Magistrate, to enforce stien- 
dance even where justice requires it, would 
be completely taken away. Hence, the 
tion of a reasonable apprehension has to be 
judged on the standard of the order cancell¬ 
ing the order of exemption being a proper or 
improper order or being in the exercise or 

judicial discretion or arbitrary power. 

(Paras 6, 7) 

Anno: Criminal P. C., S. 526 N. 5. 

1949 Mitra: S. 526 P. 1594 N. 1371 “Clause (a) 

.trial" and P. 1598 N. 1372 “Instances.... 

apprehension”. 

Brahma Nath Katju, for Applicants; Shri Rama 
Deputy Government Advocate, for State. 

CASES REFERRED: 

<A) (’83) 6 All 59: 1883 All WN 207 (Pr 4) 

<B) (’27) AIR 1927 All 149: 28 Cri LJ 94 (Pr 4) 
<C) (’47) AIR 1947 AU 13: 47 Cri LJ 704 (Pr 5) 
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JUDGMENT : I have heard learned counsel for 
the applicants and find tliat there is no force in 
this transfer application. 

(2) The main ground taken is that the learned 
magistrate, Kumari Simla Gool, in whose court 
the case is pending, first passed an order exempt¬ 
ing Shrimati Parvati applicant no. 2 from porsonal 
attendance in court during the trial of the case 
but, subsequently, cancelled that order on an ap¬ 
plication presented by the counsel for the complain¬ 
ant and this raises an apprehension in the minds 
of both the applicants that they would not receive 
proper justice in her court. Learned counsel, in 
this connection, has drawm my attention to an order 
of my learned brother Gurtu, J. passed on the 3rd 
of September, 1952, in this very case when the ap¬ 
plicants had come up to tins Court for transfer 
of this very case from another court. Gurtu, J. 
in that order, held that the circumstances in which 
the order cancelling the exemption granted was 
passed, might have raised an apprehension in the 
minds of the applicants that they w'ould not re* 
ceive justice in that case. He further found an¬ 
other ground that a non-bailable warrant had been 
unjustifiably issued by the magistrate. On these 
two grounds, the case was transferred from the 
court of that magistrate. 

(3) It is to be noticed that Gurtu, J. did not 
arrive at any clear finding that the cancellation 
of the exemption did actually raise a reasonable 
apprehension in the minds of the applicants. He 
only went to the extent of expressing his opinion 
that it “may raise an apprehension”. It is not 
necessary for me to consider whether, in the cir- 
cum.stances in which the case came up before 
Gurtu, J.. an apprehension did or did not arise 
that justice would not be meted out to the appli¬ 
cants in that court. I am only concerned with the 
circumstances in which the applicants have come 
up iu this second application for transfer. In the 
affidavit filed in support of this transfer applica¬ 
tion. the allegation is that, after Kumari Bimla 
Goel had granted exemption to Shrimati Parvati 
applicant no. 2 from personal attendance in court, 
an application was moved by counsel for the com¬ 
plainant indicating that the presence of applicant 
no. 2 was necessary for a proper trial of the case 
on the date on v/hich the prosecution witnesses 
were to be examined. That such a need can exist 
is clear. It might have been necessary for the pro¬ 
secution to examine witnesses about the identity 
of applicant no. 2. 

(4) Section 205 of the Code of Criminal Proce¬ 
dure gives a discretion to a magistrate to grant 
exemption from personal attendance to the accus¬ 
ed person. Such discretion is to be exercised judi¬ 
cially. The mere fact that an accused is a ‘par- 
dahnashin’ lady does not entitle her to remain 
exempted all the time even if her presence is re¬ 
quired for a proper conduct of the case. Learned 
counsel has referred to me three cases of this Court, 
in two of which, viz., in the matter of the peti¬ 
tion of Rahim Bibi, — ‘6 AU 59 (A)' and — ‘Mt. 
Tirbeni v. Mst. Bhagwati’, AIR 1927 All 149 (B), 
it was held that, ordinarily, exemption from per¬ 
sonal attendance should be granted to a ‘pardahna- 
shin’ lady unless a strong ‘prima facie’ case was 
made out against her. These two cases are not ap¬ 
plicable to the case before me because the appli¬ 
cants have come up to this Court by way of a 
transfer application and not as in thpse cases in 
revision against the order cancelling the order of 
exemption from personal attendance. 

(5) The third case relied upon by learned coun¬ 
sel is — ‘Bhajan Lai v. Emperor’, AIR 1947 AU 
13 (C). In that case, there were serious allega- 
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fav^ir f^ ^ magistrate that he had shown 

rp^nif particular lawyers and it was as a 

result of that favour that the order cancelling 
exemption was passed and a non-bailable warrant 
had also been issued for the arrest of the ‘nar- 
dahn^hin’ ladies. The learned Judge, after recit- 

remarked that he was satisfied 
that the applicants in that case had not made out 
any case against the integrity and fair-mindedness 
of the magistrate, nor was he satisfied that the 
magistrate was guilty of excess of zeal, let alone 

indiscretion in the orders which he pass- 
ed. The learned Judge, however, felt that, on a 
cor^ideration of all the facts in that case, he was 
justified in arriving at the view that there was a 
reasonable apprehension in the minds of the ac- 
cused that they would not get justice at the hands 
Of that particular magistrate. What were those 
other facts, which led the learned Judge to that 
view, have not been made clear in his judgment 
and it IS, therefore, not possible to apply that case 
to the facts of this case. 

(6) It is obvious that the mere cancellation of 
an order of exemption from personal attendance 
cannot be allov/ed in all cases to become a ground 
of transfer, if the magistrate is giren a discretion 
under section 205 of the Code of Criminal Proce¬ 
dure, the law intended to give that discretion with 
the specific object that, in appropriate cases, exemp¬ 
tion should be granted and. in appropriate ca'^es 
the magistrate may withdraw that exemotion It 
is only If a magistrate withdraws the exemption 
without proper reasons that the Court may be justi- 
ned in holding that a reasonable apprehension may 
arise that that particular magistrate v/ould not do 
.justice in that case. If the order of exemption is 
cancelled on sufficient grounds, no such apprehen¬ 
sion should arise. If it be held that apprehension 
arises even after the order granting exemption is 
withdrawn on sufficient grounds in a proper case 
it would mean that the discretion of the magi¬ 
strate to enforce attendance even where justice re¬ 
quires it would be completely taken away. 

(7) This would lead to the interpretation that 

been granted under section 205 
of the Code of Criminal Procedure or the accus¬ 
ed happens to be a ‘pardahnashin’ lady, the court 
IS bound to continue or grant the exemption and 
can never cancel that exemption, even though it 
may not be possible to try the case properly in 
the absence of the person seeking exemption. Clear¬ 
ly, therefore, the question of a reasonable appre¬ 
hension has to be judged on the standard of the 
order cancelling the order of exemption being a 
proper or improper order or being in the exercise 
of judicial discretion or arbitrary power. In the 
present case, there is nothing in the affidavit to 
show that the presence of applicant no. 2 was not 
necessary on the particular date for which her at¬ 
tendance was directed to be enforced by the learn¬ 
ed magistrate, Kumari Bimla Goel, and, in these 
circumstances, this can be no ground for transfer 
of the case from her court. Allowing this transfer 
application on this ground would only have the 
effect of giving the applicants the idea that here¬ 
after applicant no. 2 can always refuse to attend 
the court during the trial of this case even if it 
is found that her presence is needed in that court. 

(8) The second ground urged by learned counsel 
Is that a reasonable apprehension was raised in 
the minds of the applicants that they would not 
receive proper justice in the court of Kumari Bimla 
Goel because she did not adjourn the case under 
section 526(8) of the Code of Criminal Procedure 
when the applicants communicated to her their in¬ 
tention to move this Court for transfer of that 
case. The affidavit filed on behalf of the applicants 
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shows that 11th June, 1953 was fixed for hearing 
of the case. On that date, applicant no. 2 wa« 
required to attend but she did not appear and 
thus she disobeyed the direction of the court to 
be piesent on that date. It was in these circum¬ 
stances that the application under section 526(8) 
of the Code of Criminal Procedure was present^ 
before the learned magistrate. Tfie magistrate 
naturally wanted an explanation for the absence 
of applicant no. 2 and, therefore, directed that a 
medical certificate be filed as also an affidavit on 
the 15th of June, 1953. 

(9) The record is not here and it is not possi¬ 
ble to find out what exactly transpired as a re¬ 
sult of which the medical certificate was demand¬ 
ed but it is clear that it must have been demand¬ 
ed because some plea was put forward on behalf 
of applicant no. 2 that she had failed to attend 
the court on the 11th of June, 1953, because of 
illness. The case had to be adjourned for four 
days for the purpose of enabling applicant no. 2 
to give an explanation for her absence on the 
llth of June, 1953, when she had been required 
to attend the court personally and it was for this 
adjournment that ten rupees were awarded as costs 
to the complainant. On the 15th of June, 1953, 
after this matter was settled, the learned magi¬ 
strate granted three weeks' time to the applicants 
to move this Court for transfer and this order 
was not conditional. In paragraph 6 of the affidavit, 
where a mention is made about the grant of this 
time of three weeks, a sentence has been added 
that applicant no. 1 was also ordered to pay Rs. 
10/- as costs to the complainant on the 9th of 
June, 1953. This, at first, conveyed an idea that 
these costs were directed to be paid as a condi¬ 
tion to granting time for three weeks to move this 
Court for transfer but, as a matter of fact this 
is not so. Rs. 10/- as costs mentioned in the last 
sentence of this paragraph were awarded on the 
9th of June, 1953. and not on the 15th of June, 
1953, when the case was adjourned to enable the 
applicants to move this court for transfer. 

(10) The only other point argued by learned coun¬ 
sel for the applicants is that, after the order of 
GurUi, J., dated the 3rd of September. 1952. trans- 
fernng the case, the applicants were summoned 
twice unnecessarily in two different courts and this 
resulted in harassment. It is clear that harassment, 
if any, was not the result of any act on the part 
of the particular magistrate v/ho is now trj’ing the 
case, nor is it possible to hold that enforcement 
of attendance of applicant no. 2 on those two dates 
was a deliberate act on the part of the district 
authorities to harass the applicant. 

(11) In these circumstances, there is no ground 
at all in this transfer application which is dis¬ 
missed. 

(12) Learned counsel has asked for a certificate 
under Article i34(l)(c) of the Constitution that it 
is a fit case for appeal to the Supreme Court but 
I am unable to grant the certificate as this case 
raises no such question of law as would justify 
grant of that certificate. 


B/V.S.B. 


Application dismissed. 
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RAGHUBAR DAYAL AND V. BHARGAVA JJ. 

Narottam Saran, Applicant v. Govt, of the 
State of Uttar Pradesh and another, Opposite 
Party. 

Civil Misc. (Writ) Petn. No. 944 of 1953, D/- 
2-11-1953. 
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Constitution of India, Art. 226 — Scope — 
(Houses and Rents—U. P. (Temporary) Control 
of Bent and Eviction Act (3 of 1947), Ss. 3, 7-F). 

A writ in the nature of ‘certiorari’ can be 
issued to judicial or quasi-judicial bodies. One 
acts in quasi-judicial capacity when one has 
to ascertain facts or law with respect to a 
certain dispute between the parties and in 
dealing which he is expected to act judicially 
even though he does not constitute a judicial 
body. (Para 3) 

Sub-section (4) of S. 3 of the U. P. Act 3 
of 1947 makes the order of the Commissioner 
in revision final subject to any order passed 
by the State Government under S. 7-F. But 
imder S. 7-F the State Government is given 
absolute discretion to pass any order it con¬ 
siders necessary for the ends of justice on 
perusal of the order. It is not required to 
give notice to the parties or to afford them 
opportunities to lay or to argue their case 
before it. In passing such a discretionary 
order the State Government does not act in a 
quasi-judicial capacity. Therefore no writ of 
‘certiorari* can be issued to the Government 
in connection with its orders under S. 7-P 
of the Act. (Paras 5, 6) 

Brij Lai Gupta, for Applicant. 

RAGIIUBAR DAYAL J.: 

This is an application under Article 226 of the 
Constitution praving for the issue of a v/rit, order 
or direction in the nature of ‘certiorari’ callmg for 
the record of the case and after perusal ouashing 
the order of the State Government setting aside 
the order of the Commissioner and restoring that 
of the District Magistrate in the following circum¬ 
stances. 

(2) The applicant purchased a certain house in 
1950 and applied to tlie District Magistrate, Mora- 
dabad for permission to file a suit for ejectment 
against opposite party No. 2. This application w^as 
rejected by the District Magistrate. He filed a re¬ 
vision against the refusal to grant him permission 
to eject opposite party no. 2 before the Commis¬ 
sioner in view of section 3, sub-section (2) of the 
U. P. (Temporary) Control of Rent and Eviction 
Act. The revision was allowed and the applicant 
was given permission under section 3 of the Act 
to file a suit for ejectment of opposite party No. 
2 at the end of six months from the date_ of the 
order, which was the 19th of February. 1953. Op¬ 
posite party No. 2 then approached the State Gov¬ 
ernment on the 2nd July, 1953. 

The Food Commissioner forwarded the applica¬ 
tion of opposite party No. 2 to the Commissioner 
saying that since there did not appear to be any 
irregularity in the orders of the District Magistrate 
his orders be allowed to stand and the permission 
given under section 3 of the Act to the owner be 
withheld. The applicant knowing of this order sub¬ 
mitted a representation to the Government point¬ 
ing out the facts having a bearing on the case 
and praying for the recall of the ‘ex parte’ order. 
This representation was rejected by the Govern¬ 
ment in its letter, dated the 8th of September, 
1953. It said that the Government had after fully 
considering the matter decided to restore tl^ order 
of the District Magistrate and that this decision 
of the Government was not open to amendment. 
It is against the Government's ordering the 
ration of the District Magistrate's order that this 

application is directed. 

(3) A writ in the nature of ‘certiorari’ can be 
issued to judicial or quasi-judicial bodies. We are 
of opinion that the District Magistrate or the Gov¬ 


ernment do not act as any such body when deal¬ 
ing with the matter concerning the grant or re¬ 
fusal of permission to file a suit for ejecting a 
tenant. 

The only reference to the District Magistrate’s 
permission for filing a suit for ejectment against 
a tenant is to be found in the provisions of sec¬ 
tion 3, sub-section (1) of the Act and they are 
that subject to any order passed under sub-sec¬ 
tion (3) no suit shall, without the permission of 
the District Magistrate, be filed in any civU court 
against a tenant for his eviction from any accom¬ 
modation, except on one of more of the follow¬ 
ing grounds. The section nowhere lays down what 
considerations the District Magistrate should bear 
in mind in dealing with an application praying 
for permission to file a suit for evicting a tenant. 
It does not lay down what procedure he should 
follow. Ke is not required to make any kind of 
enquiry and then to detennine the matter in view 
of certain considerations. As an executive head of 
the district he is supposed to know the needs of 
the people and it seems he has been authorised 
to give permission to landlords to sue for eject¬ 
ment when he finds that that would not affect 
adversely the convenience of the people in general. 
In the cii'cumstances. he cannot be said to be act¬ 
ing in a quasi-judicial capacitv. 

One acts in that capacity when one has to as¬ 
certain facts or law with respect to a ceriain dis¬ 
pute between the parties and' in dealing which he 
is expected to act judicially even though he does 
not constitute a judicial body. We have been re¬ 
ferred to various cases, but we do not find any-' 
thing in them which goes against what we have 
expressed and it is not necessarj^ to refer to them. 

(4) Sub-section (2) of section 3 of the Act pro¬ 
vides for a revision to the Commissioner and its 
sub-section (3) further provides that the Commis¬ 
sioner, if satisfied that the District Magistrate has 
acted illegally or with material irregularity or has 
v.Tongly refused to act, may confirm or set aside 
the order of the District Magistrate. It is urged 
that in view of the provisions of sub-section (3) 
the District Magistrate has to act according to 
ln,w and in accordance with some procedure and 
that if he w'as not to act in that fashion no ques¬ 
tion for the consideration of the Commissioner can 
arise. Absence of any considerations to guide the 
District Magistrate in the matter does not neces¬ 
sarily mean that the Commissioner cannot revise 
a certain order on any of the considerations men¬ 
tioned in^ sub-section (3). Tlie order of the Dis¬ 
trict Magistrate may not refer to accommodation. 
The District Magistrate may not pass any order. 
Tliese sub-sections (2i and (3) were enacted sub¬ 
sequent to the enactment of the Act and it is 
quite possible that the legislature overlooked pro¬ 
viding the facts which could guide the District 
Magistrate in dealing with .such matters. Merely 
because the Commissioner is asked to act in a cer¬ 
tain manner would not change the nature of the 
act which the District Magistrate is to perfonn 
when he is asked to give permission for filing a 
suit for ejecting a tenant. 

(5) Sub-section (4) of section 3 makes the order 
of the Commissioner in revision final subject to 
any order passed by the State Government under 
section 7-P. Section T-P is : 

‘"The State Government may call for the record 
of any case granting or refusing to grant per¬ 
mission for the filing of suit for eviction referred 
to in section 3 or requiring any accommodation 
to be let or not to be let to any person under 
section 7 and may make such order as appears 
to it necessary for the ends of justice.” 


234 Allahabad Majid Ahmad v. Asst. Returning Officer (Mootham J.) A, L R. 


I It is clear that the State Government is given ab¬ 
solute discretion to pass any order it considers 
necessary for the ends of justice on perusal of the 
order. The State Government is not required to 
give notice to the parties or to aflord them oppor¬ 
tunities to lay their case before it or to argue 
their case before it. In passing such a discre¬ 
tionary order the State Government cannot be said 
to act in a quasi-judicial capacity. 

(6) We are, therefore, of opinion that no v/rit 
of ‘certiorari’ can be issued to the Government 
in connection with its orders under section V-P of 
tne Act and that thci-efore this application is not 
maintainable. We accordingly reject it. 

A / TI.G.P. Application rejected. 
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AIOOTHAM AND SAPRU JJ. 

Majid Ahmad. Petitioner v. Asst. Returning 
Oflicer and others, Opposite Party. 

Misc. Writ Nos. 884, 879 and 880 of 1953, D/- 
24-10-1953. 

(a) MunicipalUies — U. P. Town Areas Act (2 
of 1914) (as amended by U. P. Act 5 of 1953), 
S. 6-1 (2) — Rejection of nomination paper — 
Remedy under Art. 226 of Constitution — (Con¬ 
stitution of India). 

The right to vote or to stand as a candidate 
for election to a town area committee is a 
statutory right, and the remedy of the person 
aggrieved is restricted to the statutory relief. 
Where, therefore, the nomination paper of a 
candidate is rejected by the Returning Officer, 
his decision cannot be challenged under Art. 
226, rejection of nomination paper being in¬ 
cluded in election as used in S. 6-1. AIR 1952 
SC 64, Applied. (Paras 2 and 3) 

(b) Municipalities — V. P. Town Areas Act (2 
of 1914), Preamble — Intention of Legislature. 

The intention of the Legislature to be 
derived from the provisions of the Act appears 
to be to assimilate the procedure in the case 
of a town area election as far as possible to 
that of a parliamentary election. (Para 4) 

Jitendra Nath Varma and Ajit Ranjit Man 
Singh, for Petitioner; S. C., for Opposite Party. 

CASES REFERRED: 

(A) (1859J 0 CB (NS) 335: 28 LJCP 242 (Pr 2) 

(B) (’52) AIR 1952 SC 64: 1952 SCR 218 (SC) 

(Prs 2. 3, 6) 

MOOTHAM J.: 

These are petitions under Art. 226 of the Con¬ 
stitution. In each case the petitioner desired to 
stand for membership of a town area committee 
and he duly filed his nomination paper. In each 
case the nomination paper was rejected by the 
Returning Officer. The petitioners now come to 
this Court and each seeks a writ in the nature of 
‘certiorari’ to quash the order made by the Re¬ 
turning Officer. 

(2) The first question is whether the petitioners 
can challenge the decision of the Returning Officer 
by a petition under Art. 226, or indeed in any 
manner other than by an election petition. In my 
opinion they cannot do so. The right to vote or 
to stand as a candidate for election to a town 
area committee is not a common law but a statu¬ 
tory right, and it is a well recognised rule that 
If in such a case the statute which creates the 
right provides also the means for enforcing it. the 
remedy of the person aggrieved is restricted to 
the statutory relief. This was laid down in — 


'Wolverhampton New Water Works Co. v. Hawkes- 
ford’, (1859) 6 CB (NS) 336 at p. 356 (A), a case 
which was approved by the Supreme Court in — 
‘N. P. Ponnuswami v. Returning Officer Namakkal* 
AIR 1952 SC 64 (BX 

(3) Now sub-s. (2) of S. 6-1 of the U. P. Town 
Areas Act (as amended by U. P. Act V of 1953) 
provides that 

“No election shall be called in question except 
by an election petition presented in accordance 
with the provisions of this Act”, 

and by an order, called The U. P, Town Areas 
(Application of Provisions of U. P. Municipalities 
Act, 1916) Order, 1953, made by the State Govern¬ 
ment under the provisions of S. 6H of that Act 
provision has been made for the determination 
by an election tribunal of disputes relating to 
elections. A specific remedy is therefore provided 
by the Act, and in viev/ of the decision in —‘Ponnu- 
swami’s case (B)’, it appears to me no longer 
open to argument that ‘election’ as used in S. 6-1 
includes the rejection of a nomination paper. In 
— 'Ponnuswami’s case (B)’, the Supreme Court 
repudiated the contention that the law of elec¬ 
tions in this country — the Court was of course 
considering parliamentary elections — contemplat¬ 
ed tv/o attacks on matters connected with election 
proceedings, the one while they were going on by 
invoking the extraordinary jurisdiction of the 
High Court under Art. 226 and another after they 
had been completed by means of election petitioa 
In his judgment, with which the other members 
of the Court concurred, Mr. Justice Fazi Ali sum¬ 
med up his conclusions in these words: 

“Having regard to the important functions which 
the legislatures have to perform in democratic 
countries, it has always been recognised to be 
a matter of first importance that elections 
should be concluded as early as possible accord¬ 
ing to the schedule and all controversial matters 
and all disputes, arising out of elections should 
he postponed till after the elections are over, 
50 that the election proceedings should not be 
unduly retarded or protracted. 

In confonnity with this principle, the scheme 
of the election law in this country as well as 
in England is that no significance should be at¬ 
tached to anything which does not affect the 
‘election’: and if any irregularities are committed 
while it is in progress and they belong to the 
category or class which, under the law by which 
elections are governed, would have the effect of 
vitiating the ‘election’ and enable the person 
affected to call it in question, they should be 
brought up before a special tribunal by means 
of an election petition and not made the sub¬ 
ject of a dispute before any Court while the 
election is in progress.” 

(4) I can see no reason why any different prin¬ 
ciple should apply in the ca.se of Town area elec¬ 
tions. Indeed the intention of the legislature to 
be derived from the provisions of the Town Areas 
Act appears to be to assimilate the procedure in the 
case of a town area election as far as possible to 
that of a parliamentary election. Sri S. N. Kacker 
has argued that the right which the petitioner is 
now claiming is the right to contest the present 
election, and a remedy which may give him the 
right to contest a future election is no adequate 
remedy. In my opinion this submission states 
the petitioner’s right in terms which are too wide; 
for his real complaint, his cause of action if I 
may use that expre.ssion, is the rejection of his 
nomination paper by the Returning Officer, and 
as Fazl Ali, J.. pointed out, the only significance 
which the rejection of a nomination paper has 
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consists in the fact that it can be used as a ground 
to call in question the election. I am therefore of 
opinion that the petitioners are not entitled to 
the relief which they ask in these petitions. 

(5) I would dismiss the petitions with costs. 

SAPRIT J.: 

(6) I agree vnth the order proposed by my 
brother Mootham. The position as I see it is that 
under section 6-1(2) of the U. P. Town Areas Act, 
1914, (Act II of 1914), more conveniently referred 
to hereinafter as tiie Act, no election can be call¬ 
ed in question except by an election petition pre¬ 
sented in accordance with the provisions of that 
Act. So far as election to a membership of the 
committee is concerned, the authority to which 
and the manner in which the election petition 
should be presented has been provided for by an 
Order adopting section 19 of the r^Iunicipalities 
Act. The question is whether this Court should 
interfere at this stage with the order of the re¬ 
turning officer rejecting the nomination paper. I 
am clearly of the opinion that this Court cannot 
interfere at this stage at all and for this I would 
rely unon the observations of the Supreme Coui’t 
in — *‘AIR 1952 SC 64 (B). Hr. Jastice Pazl Ali 
who delivered the judgment of the Supreme Court 
made it clear that the word ‘election’ had be3n 
used in Part XV of the Constitution in 

“the wide sense, that is to say, to connote the 
entire procedure to be gone through to return 
a candidate to the legislature.” 

He further pointed out that in conformity with 
this principle, the scheme of the election law in 
this country as well as in England is that no signi¬ 
ficance should be attached to anything v/hich does 
not affect the ‘election’; and if any irregularities 
are committed while it is in progress and they 
belong to the category or class which, under the 
law by which elections are governed, would have 
the effect of vitiating the ‘election’ and enable the 
person affected to call it in question, they should 
be brought up before a special tribunal by means 
of an election petition and not be made the sub¬ 
ject of a dispute before any Court while the elec¬ 
tion is in progress. 

Section 6-I(l)(c) of the Act specifically bars the 
jurisdiction of the civil court to question the lega¬ 
lity of any action taken or any decision given by 
the returning officer or by any other officer ap¬ 
pointed under the Act in connection with an 
election. It is clear that it would not be compe¬ 
tent for any civil court to give the relief which 
the petitioner is seeking from this Court. The 
question is whether we should, in exercise of the 
powers which we enjoy under Article 226 of the 
Constitution and bearing in mind the principle 
which has been laid dov/n in section 6-1(1) of the 
Act give the petitioner the relief sought by him. 

I am clearly of the opinion that it would not be 
proper for this Court to interfere with the pro¬ 
cesses of the election. The correct remedy for the 
petitioner is to file an election petition to the 
authority empowered to receive it aKer the elec¬ 
tions are over. This Court can give him no relief 
at this stage. 

(7) For the reasons given above, I concur in the 
order proposed by my brother Mootham. 

A / V R B Petitions dismissed. 
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AGARWALA AND CHATURVEDI JJ. 
Shyam Lal, Applicant v. State of U. P. and 
another, Opposite Party. 

Civil Misc. (Writ) No. 379 of 1953, D/- 10-10- 
1953. 

(a) Constitution of India, Art. 311 — Re¬ 
moval — Meaning — Compulsory retirement 
under R. 4G5A(2) does aot amount to — (Civil 
Service Regulation Rr. 465A(3), 49) — (Words 
and Phrases — Removal). AIR 1952 Pepsu 69; 
AIR 1952 Pepsu 148. AIR 1952 Pepsu 152 and 
AIR 1953 Pepsu 24, Dissented from. 

The word ‘removal’ is not used in its 
widest connotation in Art. 311. It refers 
only to a removal which is for some fault 
or misconduct of the employee himself 
which he may try to explain. AIR 1953 SC 
250, Rel. on. 

The essential difference between “re¬ 
moval” by way of penalty as provided for 
in Rule 49 and other rules of the Civil 
Service Regulations and “retirement” on 
attainment of period of qualifying service 
as provided for in Rule 465A is that while 
“removal” under the former rules is al¬ 
ways by way of penalty, “retirement” un¬ 
der Rule 465A is not at all by way of 
penalty, though it is true that the retire¬ 
ment under rule 465A may be taken re¬ 
course to in some cases because of some 
misconduct or fault cf an officer who has 
already put in 25 years of service. 

(Para 17) 

Thus though rule 4G5A is on the border 
line between the rule of removal in rule 
49 and retirement under the fundamental 
rule 56, it partakes more of the nature of 
retirement under fundamental rule 56 than 
of removal under rule 49. Juxtaposition of 
ihe words “dismissal, removal axed reduc¬ 
tion in rank” in Art. 311 shows that “re¬ 
moval” is of a quality similar to “dis¬ 
missal and reduction in rank”. As “re¬ 
moval” is sandwiched between “dismissal” 
and “reduction in rank”, both of which are 
punishments, it must be held that a “re¬ 
tirement” under S. 465A is not comprised 
within the word “removal” in Art. 311. 
AIR 1951 All 793; AIR 1952 Raj 17; AIR 
1952 Sau 49 (FB) and AIR 1953 Trav-C 
140, Rel. on. AIR 1953 Mad 54, Distinguish¬ 
ed; AIR 1952 Pepsu 69; AIR 1952 Pepsu 
148; AIR 1952 Pepsu 152 and AIR 1953 
Pepsu 24, Dissented from. (Paras 18, 19) 

(b) Civil Service Regulations, R. 465A — 
Validity of — (Civil Service (Classification, 
Conti-ol and Appeal) Rules (1930), R. 7) — 
(Government of India Act (1935), Ss. 247, 250). 

Rule 7 of the Civil Service (Classifica¬ 
tion, Control and Appeal) Rules, 1930 im¬ 
pressed the stamp of validity upon the 
Civil Service Regulations applicable to the 
ail India services in respect of conditions 
of services, pay, allowances and pensions 
that were in force in 1930. This would 
include rule 465A of the Civil Service Re¬ 
gulations. It follows, therefore, that rule 
465A of the Civil Service Regulations had 
become a valid rule as if it were made by 
the Secretary of State in Council 

(Para 24) 

Further, the effect of Ss. 247 and 250 of 
the Government of India Act, 1935, is 
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merely to apply rules, made by the Secre- 
tary of State in Council after the com¬ 
mencement of the Act of 1935 to persons 
appointed by the Secretary of State in 
Council both before and after the com¬ 
mencement of the Act, 1935. Rule 465A 
which was made before the commencement 
of the Act of 1935, and which had been 
V taken by the Secretary of State in Council 
as a rule having been made by himself and 
validated as such by rule 7 of the Civil 
Service (Classification, Control and Ap¬ 
peal) Rules, cannot, therefore, be said to 
be invalid, or not applicable to the appli¬ 
cant by reason of its not having been made 
by the Secretary of State in Council. 

(Para 28) 

(c) Civil Service Regulations, Rr. 649 and 
465A — Scope of. 

Rule 649 deals with compulsory and pre¬ 
mature retirement for a special cau.se “un¬ 
fitness or further advancement” v/hich is 
dealt with in R. 353a. Rule 465A, on the 
other hand, is a rule of retirement after 
completion of 25 years of service, when it 
is considered that his retention in the ser¬ 
vice is not in the public interest. The two 
rules deal with different matters though 
both of them may apply in the case of a 
particular individual at one and the same 
time. Rule 465A is not, therefore, at all 
affected by rule 649 in the case of Civil 
Service of Engineers, The rule that a 
special rule should be preferred to a gene¬ 
ral rule on the same subject does not ap¬ 
ply to the case. (Paras 30, 31) 

(d) Civil Service Regulations, Rule 485A — 
Rule not abrogated by R. 55 of the Funda¬ 
mental Rules — (Fundamental Rules (1949), 
R. 55). 

Rule 55 of the Fundamental Rules does 
not deal with the subject-matter which is 
dealt with in rule 465A and it cannot, 
therefore, be said that by reason of rule 
55, rule 465A should be deemed to have 
been cancelled or abrogated. (Para 32) 

(e) Constitution of India, Art. 311 — ‘Show¬ 
ing cause’ — Meaning — (Words and Phrases 
— Showing cause) — (Civil Service Regula¬ 
tions, R. 465A). 

The expression “showing cause” as used 
in Article 311 does not imply that a mere 
opportunity of submitting an explanation 
is enough. It implies that adequate oppor¬ 
tunity of leading evidence in support of 
the contentions of the person concerned 
and controverting the contentions raised 
against him must be given; and where 
necessary, opportunity of cross-examining 
witnesses of the other side and of address¬ 
ing arguments should also be afforded. 

(Para 34) 

Where the order is passed ^ under the 
provisions of R. 465A of the Civil Service 
Regulations, no such opportunity is neces¬ 
sary; because the compulsory retirement 
contemplated under that rule is not cover¬ 
ed by Art. 311. (Para 35) 

Gopi Nath Kunzru and J.agdish Sahai, for 
Applicant; Advocate-General and Senior Stand¬ 
ing Counsel, for Opposite Party. 

CASES REFERRED : 

(A) (’53) AIR 1953 SC 250: 1953 SCR 655 (SC) 

(Prs 8, 20) 


(B) (’37) AIR 1937 PC 31: ILR (1937) Mad 532 

, (PC) (Prs 10 12) 

(C) (1895) 1895 AC 229: 64 LJ PC 119 

(Prs 10, 11) 

(D) (1896) 1896 AC 575: 65 LJ PC 82 (Pr 11) 

(E) (1838) 5 Bing (NC) 262: 8 LJ CP 193 

(Pr 12) 

(F) (’37) AIR 1937 PC 27: ILR (1937) Mad 517 

(PC) (Pr 12) 

(G) (’48) AIR 1948 PC 121: 75 Ind App 225 

(PC) <'Pr«j 1? ?? *^4^ 

(H) (-51) AIR 1951 All 793: 52 Cri LJ 1450 

(Pr 20) 

(I) (’52) AIR 1952 Raj 17: ILR (1951) 1 Raj 

405 (Pr 20) 

(J) (’52) AIR 1952 Sau 49: 4 Sau LR 294 (FB) 

(Pr 20) 

(K) (’53) AIR 1953 Trav-C 140: ILR (1952) TC 

756 (Pr 20) 

(L) (’53) AIR 1953 Mad 54: ILR (1953) Mad 

229 (Pr 20) 

(M) (’52) AIR 1952 Pepsu 69: ILR (1952) 

Patiala 110 (Pr 20) 

(N) (’52) AIR 1952 Pepsu 148: 1952 Cri LJ 

1473 (Pr 20) 

(O) (’52) AIR 1952 Pepsu 152: ILR (1952) 

Patiala 392 (Pr 20) 

(P) (’53) AIR 1953 Pepsu 24 (Pr 20) 

(Q) (’52) AIR 1952 AU 63: ILR (1952) 2 All 

783 (Pr 34) 

(R) (’52) AIR 1952 All 99: ILR (1952) 2 All 

949 (Pr 34) 

AGARWALA J.: 


Shyam Lai. applicant, was a member of the 
Indian Service of Engineers occupying the post 
of the Superintending Engineer, VI Circle in 
the Irrigation Department of the State ot 
Uttar Pradesh. He was promoted to the rank 
of Superintending Engineer in August 1944 and 
was holding that post when the dispute in the 
case, that calls for decision, arose. The appli¬ 
cant passed his Civil Engineering Examination 
from the Thomason College, Roorkee, in 1922 
standing first in his class. He was awarded 
the Council of India Prize of Rs. 1,000/- for 
being the best student of the year and a prize 
of Rs. 250/- for being the best Indian student 
of the year. He was also awarded the Cautley 
Gold Medal for the best Engineering design of 
the year. He was appointed in the Indian Ser¬ 
vice of Engineers in October 1923 by the Secre¬ 
tary of State for India in Council. 

At the time of his appointment the applicant 
was given a letter of appointment by the Secre¬ 
tary of State for India in Council which pres¬ 
cribed ‘inter alia’ the conditions governing the 
applicant’s terms of appointment conditions of 
service, promotion, leave, pension etc. A copy 
of the letter has been annexed to the petition. 
After the attainment of Independence by India 
a fresh covenant was entered into between 
him, and the Governor of Uttar Pradesh and 
the Governor-General of India, by which the 
applicant’s original conditions of service were 
confirmed. 

According to the applicant, he incurred the 
displeasure of certain colleagues in the service 
whose work he had the misfortune to criticise 
in connection with his routine duties as 
Superintending Engineer, and those persons 
started making wrong reports against hirn. 
On January 4, 1950, the U. P. Government ad¬ 
dressed a letter No, 43-B/XIII/277-B-1948 to 
the Chief Engineer, Irrigation Branch, U. P- 
asking for the applicant’s explanation in res¬ 
pect of certain charges. The charges related to 
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certain alleged excess payments by him to cer¬ 
tain contractors which, in the opinion of the 
Government, were unjustified. One of the 
charges, however, related to dishonest conduct. 

(2) The applicant submitted his explanation 
to the charges to the Chief Engineer. It appears 
that thereafter the Chief Engineer sent his own 
note in reply to the applicant’s explanation to 
the Union Public Service Commission, which 
decided that the charge relating to dishonesty 
was not proved while the other charges were 
proved. On the arrival of this report, the Presi¬ 
dent of India passed an order on the 17th of 
April 1953 compulsorily retiring the applicant 
from service with effect from the date of the 
handing over of the charge by the applicant. 
Before the order could be served on him, the 
applicant made an application to this Court un¬ 
der Article 226 of the Constitution, praying 
that a writ of certiorari be issued quashing the 
President’s order dated the 17th April, 1953, 
ordering the compulsory retirement of the 
petitioner. In this petition he alleged that the 
order had not yet been served on him and that 
it might be served on him at any time. He 
prayed for an ‘ad interim’ order directing the 
opposite parties, namely, the State of Uttar 
Pradesh and the Union of India to refrain 
from relieving the petitioner of his present 
post and from carrying into execution the 
aforesaid order. 

The grounds on which the petition was 
based was that the applicant was not given any 
reasonable opportunity to show cause against 
the action proposed to be taken against him, 
that he was merely asked to submit an expla¬ 
nation which he did but was not given an 
opportunity of controverting by evidence and 
argument the charges which were levelled 
against him or the remarks which were made 
against him by the Chief Engineer. When this 
application was presented to us, we considered 
that a ‘prima facie’ case had been made out 
and acceded to the request for the grant of an 
interim order, and directed that the order of 
17th April 1953 be not carried into effect till 
the decision of this petition. Later, on the re¬ 
presentation of the Advocate-General on be¬ 
half of the State, the interim order was modi¬ 
fied and we directed that the Government may 
not if they like, take any work from the appli¬ 
cant but may pay him the salary till the deci¬ 
sion of the application. We understand that the 
applicant has been drawing his salary during 
this time. 

(3) We have now heard learned counsel on 
both sides and we have come to the conclusion 
that the applicant is not entitled to the relief 
claimed by him. The applicant relies upon 
Article 311 of the Constitution. That Article 
provides— 

“No person who is a member of a civil service 
of the Union or an all-India service or a 
civil service of a State or holds a civil post 
under the Union or a State shall be dis¬ 
missed or removed by an authority sub¬ 
ordinate to that by which he was appointed. 

_ (2) No such person as aforesaid shall be 
dismissed or removed or reduced in rank un¬ 
til he has been given a reasonable oppor¬ 
tunity of showing cause against the action 
proposed to be taken in regard to him.” 

There is a proviso to sub-article (2) which is 
not relevant for the purpose of the present 
case. In substance, Article 311 provides a two¬ 
fold protection to an employee in the civil ser¬ 


vice of the Union or of a State— (a) that such 
an employee shall not be dismissed or removed 
by an authority subordinate to that by which 
he was appointed and (b) that such an em¬ 
ployee shall not be dismissed or removed or 
reduced in rank until he has been given a rea¬ 
sonable opportunity of showing cause against 
the action proposed to be taken in regard to 
him. The applicant’s case is that he was ‘re¬ 
moved’ from service and, as such, he was en¬ 
titled to a reasonable opportunity of showing 
cause against his removal, which he was not 
given. 

(4) The alleged ‘removal’ of the applicant 
was under paragraph 465A of the Civil Service 
Regulations which provides as follows : 

“For officers mentioned in Article 349A the 
rule for the grant of retiring pension is as 
follows : 

(1) An officer is entitled, on his resigna¬ 
tion being accepted, to a retiring pension 
after completing qualifying service of not 
less than 25 years or in the case of officers 
of Imperial Services of the Forest, Geological 
Survey, Public Works, Railway and Tele¬ 
graph Departments and any others covered 
by Article 635 who entered the service be¬ 
fore the 6th day of December, 1932, not less 
than twenty years. 

(2) A retiring pension is also granted to 
an officer v/ho is required by Government to 
retire after completing twenty-five years' 
qualifying service or more.” 

Then there are two notes to this paragraph. 
Note I reads— 

“Government retains an absolute right to re¬ 
tire any officer after he has completed 
twenty-five years’ qualifying service without 
giving any reasons, and no claim to special 
compensation on this account will be enter¬ 
tained. This right will not be exercised ex¬ 
cept when it is in the public interest to dis¬ 
pense with the further services of an 
officer.” 

It is not necessary to quote Note 2. 

(5) The applicant was, according to him, re¬ 
moved under sub-paragraph (2) of paragraph 
465A read with note 1. The applicant had com¬ 
pleted 25 years of qualifying service. He had 
not attained the age of 55 years which is an 
age of superannuation and which he would do 
on the 10th of January 1955. Retirement under 
this rule does not entail any reduction in the 
pension which the applicant may be entitled 
to. It is conceded in the present case that 
no such reduction was ordered in his case and 
no other punishment was inflicted on him. 

(6) On behalf of the opposite party it is 
alleged that a compulsory retirement under 
paragraph 465A is not “removal” within the 
meaning of Article 311 of the Constitution, and 
further that even if it be so, the applicant was 
given a reasonable opportunity of showing 
cause against his removal, inasmuch as he 
was asked to submit an explanation which he 
did, and nothing more, in the circumstances of 
the case, was necessary to be done, 

(7) Therefore, two questions fall for deci¬ 
sion— (1) whether “removal” within the 
meaning of Article 311 includes “retirement”, 
as may be ordered under paragraph 465A of 
the Civil Service Regulations, and (2) whe¬ 
ther, if removal includes retirement under 
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that paragraph, a reasonable opportunity was 
given to the applicant? A third question also 
arises in the case and it is whether paragraph 
465A is a valid rule or regulation and whether 
it is applicable to the applicant. 

(8) The word “removal” means in its dic¬ 
tionary meaning “displace” or “discharge” 
from a certain position. In its widest scope it 
would include every kind of displacement of a 
person from ^ post he holds. It would, there¬ 
fore, also in that sense include a compulsory 
retirement on the attainment of the age cf 
superannuation under rule 56 of the Funda¬ 
mental Rules, It may also bp said that it would 
include, in that larger sense, the termination 
of the service of an employee for any reason 
whatever, for instance on the expiry of his 
term of office which he held. It is obvious that 
a wide meaning such as this cannct be given 
to the word “removal” as used in Article 311 
of the Constitution. The Article requires that 
a reasonable opportunity is to be given to an 
employee to show cause against the action pro¬ 
posed to be taken against him. There can be 
no question of showing cause when a service 
is terminated, because a person has attained 
the age of superannuation, or because his term 
of service which he could hold under a con¬ 
tract under which he was employed, expires. 
In all these cases the action of terminating an 
employee's service is taken not because of any 
misconduct or fault of the employee but be¬ 
cause his term of office has come to an end by 
the automatic operation of some rule applica¬ 
ble to him or by some term of the contract of 
his service. 

A person can be asked to show cause against 
an action proposed to be taken against him, if 
the action proposed to be taken against the 
applicant is of su^h a nature that it may pos¬ 
sibly be avoided if properly explained. If the 
termination cf service is ostensibly not for any 
fault of the employee, no question of explana¬ 
tion can arise. Therefore, it must be held that 
“removal” within the meaning of Article 311 
must refer to a removal which is for some 
fault, or misconduct of the employee himself 
which he may try to explain. The word “re¬ 
moval” is not used in its widest connotation 
in Article 311, as has recently been laid down 
by the Supreme Court in — ‘Satish Chandra 
Anand v. Union of India*, AIR 1953 SC 250 
(A). In that case a temporary employee’s term 
of service was terminated by means of a notice 
as required by the terms of the contract of his 
service. The Supreme Court pointed out that 
such termination of service did not amount 
to “removal” within the meaning of Article 
311. We have, therefore, necessarily to put 
Some limitation on the connotation of the word 
“removal” in Article 311. 

Under paragraph 465A of the Civil Service 
Regulations, there may be compulsory retire¬ 
ment of a person who has completed 25 years 
of qualifying service. On completion of that 
period of service, the employee is granted full 
pension, as would be available to him after 
completing that period of service, and he is en¬ 
titled to all emoluments as he would be en¬ 
titled to if his services were terminated at that 
particular point ot time. With the exception 
of the fact that he may stand to lose monetarily 
by a premature retirement from service he 
suffers no other stigma. But the difficulty that 
arises is that paragraph 465A itself provides 
that this premature retirement of an employee 


will not be made unless it is in the public inte¬ 
rest to do so. 

(9) The argument on behalf of the appli¬ 
cant is that this is tantamount to saying that 
the employee is blame-worthy or, at any rate, 
has some defect or disqualification for which 
he is compulsorily retired under that para¬ 
graph; and, it is urged that, for that reason, 
it is natural and just that he should be afford¬ 
ed reasonable opportunity of showing why he 
should not be prematurely retired and put on 
a level different from his compeers in the ser¬ 
vice. We have given our best consideration to 
this matter and although much can be said for 
either view, we have finally come to the con¬ 
clusion that the contention advanced on behalf 
of the State is the correct one and must be 
accepted. A little consideration of the history 
of the rule enacted in Article 311 of the Con¬ 
stitution would confirm this conclusion. 

(10) Before the Government of India Act, 
1919, there was no restriction on the power of 
the Crown to dismiss a servant, employed in 
the civil service, at pleasure. The general Eng¬ 
lish rule was that servants of the Crown could 
be dismissed at the pleasure of the Crown. 
There was_ only one exception to this rule and 
it v/as this that where an appointment was 
made under an Act of Parliament providing 
dismissal for good cause, the servant could not 
be dismissed at pleasure. This distinction bet¬ 
ween the two classes of cases was pointed out 
by the Privy Council in — ‘Venkatarao v. 
Secretary of State’, AIR 1937 PC 31 (B) where 
their Lordships quoted the opinion of Lord 
Hobhouse as delivered in — ‘Shenton v. Smith*, 
(1895) AC 229 (C). 

“It appears to their Lordships that the pro¬ 
per grounds of decision in this case have 
been expressed by Stone J. in the Full 
Court. They consider that, unless in special 
cases where it is otherwise provided, ser¬ 
vants of the Crown hold their offices during 
the pleasure of the Crown; net by virtue of 
any special prerogative of the Crown, but be¬ 
cause such are the terms of their engage¬ 
ment, as is well understood throughout the 
public service. If any public servant con¬ 
siders that he has been dismissed unjustly, 
h’s remedy is not by a law suit, but by an 

appeal of an official or political kind .As 

for the regulations, their Lordships again 
agree with Stone J. that they are merely 
directions given by the Crown to the Gov¬ 
ernments of Crown Colonies for general 
guidance, and that they do not constitute a 
contract between the Crown and its ser¬ 
vant.” 

(11) A special case such as was contemplated 
in the above cited passage occurred in — ‘Gould 
V. Stuart’, 1896 AC 575 (D) where the Boards 
consisting of three members, two of whom had 
sat in ‘Shenton’s case (C)*, held that the res¬ 
pondent Stuart held office in New South Wales 
under certain conditions expressly enacted in 
the body of the New South Wales Civil Service 
Act, 1884, and that these express provisions of 
the statute were 

“inconsistent with importing into the contract 
of service the term that the Crown may put 
an end to it at its pleasure.” 

(12) This rule was applied to servants in 
the employ of the East India Co. — ‘G. Gibson 
v. The East India Co.*, (1838) 5 Bing (NC> 

262 (E). After the resumption of the Govern¬ 
ment of India by the Crown the same rule con- 
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tinued to be in force up to 1919 when the Gov¬ 
ernment of India Act was amended by the inser¬ 
tion of section 86B. That section imposed one 
restriction upon the dismissal of a civil servant 
at the pleasure of the Crown. The restriction 
was that no civil servant might be dismissed 
by any authority subordinate to that by which 
he was appointed. Subject to this there was 
no restriction upon the power of the Crown to 
dismiss any person in the Civil Service at 
pleasure. Section 96B, however, made refer¬ 
ence to the rules made by Government and 
while enacting the rule that the Crown could 
dismiss a person in Civil Service at pleasure, 
it made it 

“subject to the provisions of this Act and of 
the rules made thereunder”. 

Courts in India differed as to the precise scope 
of this phrase. One view was that the power 
of the Crown to dismiss at pleasure was not 
unqualified but was subject to the provisions 
of the rules applicable to the service to which 
the person concerned belonged. The other view 
was that these rules and regulations did not 
limit the power of the Crown to dismiss a ser¬ 
vant at pleasure but were merely rules of ad¬ 
ministration which would ordinarily be observ¬ 
ed by the Executive Government, but if not 
observed, itself conferred no right which could 
be enforced in a court of law by a dismissed 
servant. 

The matter went up to the Privy Council in 
two cases — ‘Venkata Rao v. Secretary of 
State (B)’, to which a reference has already 
been made and — ‘Rangachari v. Secretary of 
State’, AIR 1937 PC 27 (F). In both of these 
cases the Privy Council upheld the latter vio\v, 
namely, that the phrase “subject to the provi¬ 
sions of this Act and of the rules made under 
the Act” did not limit or qualify the unfetter¬ 
ed discretion of the Crown to dismiss a ser¬ 
vant in the Civil Service at pleasure, that the 
remedy for the violation of the rules and regu¬ 
lations was political and not l^gal. Ihe Gov¬ 
ernment of India Act, 1935, the position was 
altered. Under that Act, over and above, ihe 
restriction on the pleasure of the Crown to 
dismiss a Civil Servant at pleasure which was 
already embodied in Section 96B, another re¬ 
striction was imposed and it was that a Civil 
Servant could not be “dismissed or reduced in 
rank” unless the person concerned was given 
a reasonable opportunity of showing cause 
against the action proposed to be taken against 
him. By this provision what was embodied in 
some of the rules was given a statutory recog¬ 
nition. 

Under rule 55 of the Civil Service (Classifica¬ 
tion, Control and Appeal) Rules which were 
made under the provisions of the Government 
of India Act, 1919, a Government servant in 
the civil service of the Crown v/as en¬ 
titled to get a reasonable opportunity 
of defending himself against the action 
proposed to be taken against him. A 
similar provision was included in section 240 
of the Government of India Act, 1935, and 
the right of opportunity being given for shew¬ 
ing cause was thus given a statutory recogni¬ 
tion. Henceforth, the power of the Crown to 
dismis.s a servant at pleasure, which meant 
without giving any opportunity to the dismiss¬ 
ed servant, was no longer unfettered. The rule, 
which had merely administrative or political 
efficacy having now been given statutory recog¬ 
nition, imposed a statutory fetter on the power 


of the Crown to dismiss a servant at pleasure, 
but the cases to which the fetter applied were 
of (a) dismissal and of (b) reduction in rank. 
The word “removal” was not used in the Gov¬ 
ernment cf India Act, 1935. 

(13) Under rule 49 of the Civil Service 
(Classification, Control and Appeal) Rules seve¬ 
ral kinds of punishments could be inllicted for 
good and sufficient reason on a civil servant. 
These included dismissal, reduction in rank 
and also removal. The distinction between 
“dismissal” and “removal” was that while dis¬ 
missal entailed a liability upon a dismissed 
servant not to be able to seek a Government 
service again, “removal” did not have that 
effect. In the case of “removal” Government 
servant could be granted under rule 353 or 
353A, Civil Service Regulation, a compassionate 
allowance or even pension but to a reduced 
extent. Upon “dismissal” there v/as no ques¬ 
tion of the grant of any pension. “Removal” 
was, as used in rule 49, by way of punish¬ 
ment. 

A question arose under the Government of 
India Act, 1935, whether the statutory protec¬ 
tion afforded by section 240 in case of “dis¬ 
missal” and “reduction in rank” also extended 
to the case of removal though the word “re¬ 
moval” was not used in that section. In — 
‘High Commr. for India v. I. M. Lall,’ AIR 
1948 PC 121 (G), Mr. I. M. Lall, a member of 
the Indian Civil Service was removed from 
the Indian Civil Service but not dismissed in 
the technical sense. The Privy Council consi¬ 
dered the provisions of section 240, sub-section 
(3) as applicable to the case of removal as 
well which word was assumed to be comprised 
within the word “dismissal.” 

(14) When the present Constitution was 
framed, in addition to the word “dismissal” an 
opportunity was taken to add the word “re¬ 
moval” alter the word “dismissal” and before 
the phrase “reduction in rank”. As the phrase 
stands now, “Dismissal, removal and reduction 
in rank”, it reminds us of the identical phrase 
used in rule 55 of the Civil Service (Classifica¬ 
tion, Control and Appeal) Rules. Rule 55 says : 

“Without prejudice to the provisions of the 
Public Servants Inquiries Act, 1850, no order 
of ‘dismissal,’ ‘removal’ or ‘reduction ’ shall 
be passed on a member of a service (other 
than an order based on facts which had led 
to his conviction in a criminal court or by a 
court-martial) unless he has been informed 
in writing of the grounds on which it is pro¬ 
posed to take action, and has been afforded 
an adequate opportunity of defending him¬ 
self”. 

This rule follows rule 49 which prescribes the 
penalties which may, for good and sufficient 
reason, be imposed upon members of the ser¬ 
vices. There can be no doubt whatsoever that 
the phrase “dismissal, removal or reduction”, 
as used in'rule 55, has reference to “dismissal, 
removal and reduction in rank” which are 
three out of several penalties provided in rule 
49. In the Civil Service Regulations there are 
rules providing for pension in case of “removal 
from service”. Rules providing for pension 
on “removal” of a person inter alia are rules 
353 and 353A. Rule 353 deals with pension when 
a person is removed for misconduct, ineffici¬ 
ency or insolvency. The rule says that— 

“no pension may be granted to an officer dis¬ 
missed or removed for misconduct, insolvency 
or inefficiency; but to officers so dismissed 
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or removed compassionate allowances may 
be granted when they are deserving of spe¬ 
cial consideration provided that the allow¬ 
ances granted to any officer shall not exceed 
two-thirds of the pension which would have 
been admissible to him if he had retired cn 
medical certificate”. 

(15) Rule 353A deals with pension when a 
person is removed from service when found un¬ 
fit for further advancement. It says that— 

“a person belonging to one of the following 
services, who is proved to be unfit for fur¬ 
ther advancement, is removed from service 
by the secretary of State on the recommen¬ 
dation of the ^ Local Government and the 
Government of India, he may with the sanc¬ 
tion of the Secretary of State, be granted a 
pension not usually exceeding, and not neces¬ 
sarily so great as, that which would have 
been admissible to the officer^ if he had been 
invalidated on medical certificate”. 

Removal ‘from service under Rule 353A is also 
spoken of as “compulsory retirement” but this 
has nothing to do with ‘retirement’ under Rule 
405A. 

(16) “Retirement” under the rules is of tv;o 
kinds (a) retirement on reaching the age of 
superannuation which is fixed at 55, and in 
some cases at 60, and (b) “retirement” on com¬ 
pletion of 25 years of service. This last is dealt 
with in rule 465A which we have already quot¬ 
ed. 

(17) “Retirement” under both these provisions 
is not spoken of as “removal” in any of the 
rules. It is conceded that “retirement” on 
reaching the age of superannuation is not “re¬ 
moval” within the meaning of Article 311. The 
essential difference betv/een “removal” by way 
of penalty as provided for in rule 49 and other 
rules and “retirement” on attainment of period 
of qualifying service as provided for in rule 
465A, is that while “removal” under rule 49 
and the other rules is always by way of penal¬ 
ty, “retirement” under rule 465A is not at all 
by way of penalty. The reasons for which a 
person may be retired under rule 465A are not 
specifically mentioned in that rule. The 
general reason given is that “it is not in the 
public interest” to retain the services of the 
officer concerned any longer. The reason why 
a person’s continuance may not be in the public 
interest may be wholly unconnected with any 
misconduct or fault on his part. It is true 
that the retirement under rule 465A may be 
taken recourse to because of some misconduct 
or fault of an officer who has already put in 
25 years of service, but the question is whe¬ 
ther the retirement contemplated under that 
rule is intended to be by way of punishment or 
not. 

(18) It has to be noted that the rule 465A 
speaks of retirement after completion of a suffi¬ 
ciently long service. If it were intended to be 
a provision by way of punishment, it could, 
one would have thought, be applicable to a per¬ 
son at any period of his service. The compul¬ 
sory retirement after a sufficiently long period 
of service is to our mind of the class of retire¬ 
ment upon the attainment of a particular age, 
that is to say, the age of superannuation. This 
is not to say that the two retirements are iden¬ 
tical. No doubt they are different retirements 
— one at the age of superannuation which is 
common to everybody and the other at an ear¬ 
lier age; but even in the first case, a servant 


can I?e retained in service for a further term 
for reasons to be recorded. Retirement under 
rule 465A is to be for sorne reason, i. e. the re¬ 
tention of the servant concerned not being in 
the public interest; and yet when all this has 
been said, the two sorts of retirements are 
essentially different from the “removal” spoken 
of in rule 49 or which may be imposed by way 
of penalty or punishment. The effect of rule 
465A and the fundamental rule 56 taken toge¬ 
ther is that civil servants normally retire at 
the age of 55, that their services may be re¬ 
tained for special reasons to be recorded, and 
similarly their services may be terminated 
earlier after completion of 25 years of service 
for special reasons. In cur opinion, though rule 
465A is on the border line between the rule of 
removal in rule 49 and retirement under the 
fundamental rule 56, it partakes more of the 
nature of retirement under fundamental rule 
56 than of removal under rule 49. Juxtaposi¬ 
tion of the words “dismissal, removal and re¬ 
duction in rank” in Article 311 shows that “re¬ 
moval” is of a quality similar to “dismissal 
and reduction in rank” as “removal” is sand¬ 
wiched between “dismissal” and “reduction” in 
rank”, both of which are punishments. 

(19) In our opinion, “removal” also, there¬ 
fore, appears to be ‘by way of punishment’. 
Consequently, it must be held that a “retire¬ 
ment” under section 465A is not comprised 
within the word “removal” in Article 311. 

(20) This view is consistent with almost all 
the cases decided so far by the various High 
Courts in India except one court. The cases in 
support of this view are — ‘Jayanti Prasad v. 
State of Uttar Pradesh’, AIR 1951 All 793 (H). 
Delivering the judgment of the Bench it was 
observed by one of us— 

“Article 311 applies only to a case in which 
a person is dismissed or removed or reduced 
in rank. These are technical words used in 
cases in which a person’s services are termi¬ 
nated for misconduct. They do not apply to 
cases in which a person’s period of service 
determines in accordance with the conditions 
of his service.” 

The same view was taken in — ‘Kewalmal v. 
Heta Ram’, AIR 1952 Raj 17 (I); — 'State of 
Saurashtra v. Bholanath Jatashanker’, AIR 
1952 Sau 49 (FB) (J) and — ‘Varadaraja Iyer 
V. State of Trav-C’, AIR 1953 Trav-C 140 (Kfi 
The decision in — ‘C. Sambandam v. General 
Manager, South Indian Rly., TiruchirapalU» 
AIR 1953 Mad 54 (L) is not contrary to the 
viev/ that we have taken. In that case a wire- 
man of the South Indian Railway was served 
with a notice under rule 3 of the Railway Ser¬ 
vices (Safeguarding of National Security; 
Rules, 1949, and he was dismissed under that 
rule. The rule itself provided for termination 
of services of a person who was engaged n* 
subversive activities. The servant was given an 
opportunity to show cause against the charge 
framed against him, but he contended that he 
was not given a second opportunity for show¬ 
ing cause against the action proposed to he 
taken, against him. He therefore ap¬ 
plied under Article 226 of the Consti¬ 
tution, alleging that his dismissal was 
contrary to the provisions of Article 311. 
argument it was urged on behalf of the State 
that under rule 143(4) of the Indian Railway 
Establishment Code services could be termrnt- 
ed by giving a notice after a certain penoa, 
but the Court held that the services of the 
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employee were not terminated under rule 148 
(4) though they could have been; and as they 
were terminated under rule 148(3), and no 
second opportunity for showing cause against 
the action was given to him, his dismissal was 
irregular. The facts of the present case are 
wholly dissimilar to the facts of that case. 

The only High Court which has taken a 
different view is the Pepsu High Court in three 
cases, namely, — ‘Rama Iyer v. The State’, 
AIR 1952 Pepsu 69 (M); — ‘Ishar Das v. State 
of Pepsu’, AIR 1952 Pepsu 148 (N); ~ ‘Sham- 
bhu Dayal v. Patiala and East Punjab States 
Union’, AIR 1952 Pepsu 152 (O) and — ‘Anup 
Singh V. The State’, AIR 1953 Pepsu 24 (P). 
These were all cases decided before the decision 
of the Supreme Court in ‘Satish Chandra’s 
case (A)’. The view taken was that the word 
“removal” includes a compulsory retirement 
under a rule of the State of Pepsu similar to 
that embodied in rule 465A. The context in 
which the word “removal” is used and the 
source from which it is taken and the history 
of rule were not referred to. The main ground 
of decision was that there was no reason why 
the word “removal” should not be treated to 
have been used in its larger sense. We have 
already shown the reason why it could not be 
taken to have been used in its larger sense, 
and why it should be confined to cases in which 
“removal” is by way of punishment or penalty. 
The discussion of the word “removal” in AIR 
1953 SC 250 (A) clearly supports our view that 
the word “removal” was Intended to import 
the idea of punishment or penalty. 

(21) This leads us to the other part of the 
argument of the learned counsel for the appli¬ 
cant. According to him, rule 465A was not 
validly made and is not a statutory rule at all 
and, therefore, the applicant’s removal under 
^at rule is invalid. His argument is that the 
Civil Service Regulations in which rule 465A 
occurs were not made by the Secretary of 
State for India in Council, and only the rules 
made by the Secretary of State in Council 

applicant who was appoint¬ 
ed by him to the all India Service of Engineers 
and, as such, his removal was illegal. Before 
the Government of India Act, 1919, came into 
force certain rules and regulations applicable 
to the Civil Servants cf the Crown in India 
had been made by various authorities. As 
these rules and regulations were not made 
under any statutory power, it was doubted 
whether they were of any legal validity. It 
was, therefore, provided in sub-section (4) to 
section 96B of the Government of India Act, 
1919 as follows : 

“For the removal of dcubts it is hereby de¬ 
clared that all rules or other provisions in 
Operation at the time of the passing cf Gov¬ 
ernment of India Act, 1919, whether made 
by the Secretary of State in Council or by 
^ny other authority, relating to the civil ser¬ 
vice of the Crown in India, were duly made 
in accordance with the powers in that behalf, 
and are confirmed, but any such rules or 
provisions may be revoked, varied or added 
to by rules or laws made under this section.” 

(22) Thus all rules and regulations and 
other provisions which were in operation at 
the commencement of the Government of India 

♦ A were validated and recognised as 

statutory. If rule 465A was in force at that 
lime, it was validated under sub-section (4) to 
section 96B. It has, however, not been shown 
1954 All.^31 & 32 


to US that this rule was in force at that time. 
All that has been shown to us is that in 1922 
rule 465A was amended. When it was actually 
made is not known. The rule, as it appears in 
its present form was finally adopted in the 
ye.ar 1922. It could not therefore, be said to 
have been validated and made statutory by 
sub-section (4) of section 96B of the Gcvern- 
nient of India Act, 1919. Under sub-section (2) 
of that section the Secretary of State in Coun¬ 
cil was empowered to make rules for regulat¬ 
ing the classification of the civil services in 
India, the methods of their recruitment, their 
conditions of service, pay and allowances, and 
discipline and conduct. He was also empowered 
m delegate the power of making rules to the 
Governor-General in Council or to local Gov¬ 
ernments or authorise the Indian legislature 
or local legislatures to make laws regulating 
the public services. This sub-section did not 
empower the Secretary of State in Council to 

delegate any power concerning rules relating 
to pensions. ® 


icgdiuiiJii pension 
was contained in sub-section (3) of that sec- 

Uon. That sub-section provided that the right 

to pensions and the scale and conditions of 

pensions of all persons in the civil service of 

if “India appointed by the Secretary 

or State m Council, shall be regulated in ac- 
cordanoe with the rules in force at the time 
nnl!’® passing of the Government of India Act, 
-^ny ^nch rules may be varied or added 
Secretary of State in Council and 
shall have eftect as so varied or added to, but 
any such variation or addition Shall not ad- 

pension cf any member of 
Thic ® appointed before the date thereof. 
This sub-section did not empower the Secre- 

f his power 

.u •‘i® regarding the pension to any 
h ®“\hority, and as we have already noted 
t has not been shown to us that rule 465A was 

if lOi'q^Therpi commencement of the Act 

qw ppiuif *’1 "'as made i^ 

1922 could net be said to have been a statu- 

tory rule or a rule made by the Secretary of 
6U?h Council binding on the applicant as 


iiie oecreiary of State for India in Council 

mT.w" °‘her rules from th^e 

ion'^fiB (3) of sec- 

fa) tht^'ciidi^ qp “ two classes 

and AmgsiV RmIp • (Classification, Control 

Decemter i “ade in 

th ti^p were modified from time 

iqqn^n/ ultimately published as rules of 
,^®"d m.odified subsequently as well and 

Rules. These latter are con 
"Fuidamen\a'i*‘°Ru?p compilation entitled 
Rules issued Supplementary 

1949, III Edition.” Covernment of India in 

(23) In rule 7 of the Civil Service fClassifica 

tion. Control and Appeal) Rules it is statedl 

“Where by these rules power is delegated to 
or conferred upon, any authority to make 
I’CSulating the classification, the me¬ 
thods of recruitment, the conditions of Sr 
vice the pay, allowances and pensiSs n.' 
the discipline and conduct of any class of tS 
Civil Services specified in rule i i Itl v"® 
notifications and ordeS L 
authority made, reguTatS theS 

respect of that class wh4'were Sf SperS 
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tion on the date these rules were made shall 
remain in operation except in so far as they 
may be inconsistent with these rules or may 
be specifically cancelled or modified in exer¬ 
cise of the aforesaid power by the authority 
to which it is delegated.” 

Rule 26 of these rules lays down : 

“Rules regulating the conditions of service, 
the pay and allowances and the pensions of 
members of the all-India Services shall be 
made by the Secretary of State in Council”. 

(24) Since by rule 26 of the aforesaid rules 
the Secretary of Stats in Council is conferred 
the power cf making rules for regulating the 
conditions of servicCj the pay, allowances, and 
pension of members of the all-India Services 
and he validated by Rule 7. the previous rules 
by whatsoever authority made which were in 
operation on the date these rules were made, 
that is to say in 1920, they must be taken to 
have been recognised as valid by rule 7. Rule 
7j therefore, in our opinion, impressed the 
stamp of validity upon the Civil Service Regu¬ 
lations applicable to the all-India services in 
respect of conditions cf services, pay, allow¬ 
ances and pensions that were in force in 19.30. 
This would include rule 465A of the Civil Ser¬ 
vice Regulations. It follows, therefore, that 
rule 465A of the Civil Service Regulations had 
become a valid rule as if it were made by the 
Secretary of State in Council when the action 
was taken against the applicant. 

(25) Reference was made in this connection 
by learned counsel for the petitioner to section 
247 of the Government of India Act read with 
section 250 thereof. 

(26) Section 247 laid down the conditions of 
service of all persons appointed to a civil ser¬ 
vice or a civil post by the Secretary of State 
and Section 250 laid down that the provisions 
of the last four preceding sections including S. 
247 and any rules made thereunder shall ap¬ 
ply to any person who was appointed before the 
commencement of part III of this Act by the 
Secretary of State in Council to a civil service 
of, or a civil post under, the Crown in India 
as they apply to persons appointed to a civil 
service or civil post by the Secretary of State. 

(27) Section 247 referred to persons ap¬ 
pointed after the commencement of the Act of 
1935 and the effect of section 250 was that the 
rules made by the Secretary of State in Council 
regulating the conditions of service of all per¬ 
sons appointed after the commencement of the 
Act of 1935 were to apply to persons who had 
already been appointed before the commence¬ 
ment of part III of the Act by the Secretary of 
State in Council. 

(28) The effect of these sections was. there¬ 
fore, merely to apply rules, made by the Secre¬ 
tary of State in Council after the commence¬ 
ment of the Act of 1935 to persons appointed 
by the Secretary of State in Council both be¬ 
fore and after the commencement cf the Act 
of 1935. We are here not concerned with any 
rule made by the Secretary of State in Coun¬ 
cil under section 245 after the commencement 
of the Act of 1935. We are here concerned with 
rule 465A which was made before the com¬ 
mencement of the Act of 1935, and which had 
been taken by the Secretary cf State in Council 
as a rule having been made by himself and vali¬ 
dated as such by rule 7 of the Civil Service 
(passification. Control and Appeal) Rules, as 
already stated. It cannot, therefore be said 


that rule 465A of the Civil Service Regulations 
was invalid, or not applicable to the applicant 
by reason of its not having been made by thei 
Secretary of State in Council. 

(29) It was next urged that rule 465A did 
net apply to the Service to which the applicant 
belonged, namely, to the all-India Service of 
Engineers. This contention was based upon 
rules 649 and 650 of the Civil Service Regula¬ 
tions. Rules 649 and 650 are embodied in 
Chapter XXX of the Civil Service Regulations 
which are applicable to Civil Engineers and 
Telegraph Officers. Section III of this Chapter 
relates to compulsory retirement. Rules 649 
and 650 are in this section. Rule 649 says : 

“The compulsory retirement of Civil Engine¬ 
ers of the Public Works Department or the 
Engineering Department of State Railways, 
who are proved to be unfit for further ad¬ 
vancement, is regulated by Article 353A. But 
any Civil Engineer cf these Departments, 
who on reaching the age of 50 years has not 
attained the rank of Superintending En¬ 
gineer, is liable to be called on to retire by 
the Government of India.” 

Rule 650 says : 

“All Civil Engineers in the Public Works and 
Railway Departments, Civilian Under Secre¬ 
taries in the Public Works Secretariat of the 
Government of India or of a Local Govern¬ 
ment Or Administration, and Civilians in the 
Superior Railway Revenue Establishment, 
and in the Superior Establishment ’ of the 
Telegraph Department, are required to retire 
on attaining the age of 55 years.” 

Rule 650 is clearly a rule of retirement at the 
age of superannuation which is fixed as 55 
years. Rule 649 is a rule of compulsory retire¬ 
ment before attaining that age— firstly on the 
ground of unfitness for further advancement, 
as regulated by Article 353A, and secondly on 
reaching the age of 50 years, provided the per¬ 
son concerned has not attained the rank of 
Superintending Engineer. As the applicant had 
attained the rank of Superintending Engineer 
the second part cf rule 649 does not apply to 
him. The first part of the rule do-es apply to 
him, So does rule 650. 

(30) The argument is that since the first 
part of rule 649. which regulates premature 
compulsory retirement before the attainment cf 
the age of superannuation as applicable 
to the members of the Service of Civil 
Engineers is specially provided for, the 
general rule embodied as applicable to ^ sn 
services including the all-India Services 
of Civil Engineers, as embodied in section 
465A, Civil Service Regulations, would not ap¬ 
ply to the all-India service of Civil Engineers. 

It is pointed out that where a special rule |S 
provided in a statute or body of rules, this 
special rule has to be given preference to a 
general rule on the same subject. The propo¬ 
sition of law thus enunciated by learned coun¬ 
sel for the applicant is undoubted, but it^ does 
not apply to the present case for the simple 
reason that rule 649 does not deal with the 
Subject which is dealt with in rule 465A. Rule 
649 deals with compulsory and premature re¬ 
tirement for a snecial cause “unfitness for fur¬ 
ther advancement” which is dealt with in rule 
353A of the Civil Service Regulations. 

(31) Rule 465A, on the other hand, is a rule 
of retirement after completion of 25 years oi 
service, when it is considered that his reten- 
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tion in the service is not in the public inte¬ 
rest. The two rules deal with ditl’erent matters 
though both cf them may apply in the case of 
a particular individual at one and the same 
time. We do not think that rule 465A is at all 
affected by rule 649 in the case of Civil Service 
of Engineers. 

(32) Then it was said that rule 465A must 
be deemed to have been abrogated or cancelled 
by rule 65 of the Fundamental Rules. Rule 56 
provides for compulsory retirement on the at- 

^ tainment of the age of superannuation which 
has been fixed at 55 years. It also provides 
that a person may be retained in service alter 
that age up to the age of sixty if he continues 
to be efficient. He must not be retained in ser¬ 
vice after that date except in very rare cir¬ 
cumstances and with the sanction of the local 
Government. The rule also provides for com¬ 
pulsory retirement of Civil Engineers of the 
Public Works Department who have reached 
the age of 50 years. They may, however, be 
required by Government to retire on reaching 
the age of 50 years, if they have not attained 
to the rank of Superintending Engineer. Rule 
55 does not deal with the Subject-matter which 
is dealt with in rule 465A and it cannot, there¬ 
fore, be said that by reason of rule 55, rule 
465A should be deemed to have been cancelled 
or abrogated. 

(33) It was urged on behalf of the State by 
the _ learned Advocate General that even if 
Article 311 of the Constitution applied to the 
case of retirement, under rule 465A, reason¬ 
able opportunity was, in fact given to the ap¬ 
plicant by this Court. His case was that Arti¬ 
es 311 speaks of only one opportunity to be 

j given at the time of imposing punishment. It 
does not speak of any opportunity being given 
at the time of investigation of the charges 
against the person concerned. In support of 
his argument learned Advocate General refer¬ 
red to certain observations in AIR 1948 FC 121 

(G). In that caffe their Lordships pointed out 
that— 

"Sub-section (3) of Section 240 of the Gev- 
ernment of India Act, 1935, was not intenatd 
to be, and was not, a reproduction cf R. 55, 
Civil Services (Classification, Control and 
Appeal) Rules, framed under section 96B, 
Government of India Act, 1919, which was 
left unaffected as an administrative rule. 
Rule 55 is concerned that the civil servant 
shall be informed “of the grounds in which it 
IS proposed to take action” and to afford him 
an adequate opportunity of defending him¬ 
self against charges which have to be reduc¬ 
ed to writing; this is in marked contrast to 
the statutory provision of "a reasonable 
opportunity of showing cause against the 
action proposed to be taken in regard to him. 
No action is proposed within the meaning of 
the sub-section until a definite conclusion 
has been come to on the charges, and the 
^ actual punishment to follow is provisionally 
determined on. Prior to that stage, the 
charges are unproved and the suggested 
punishments are merely hypothetical. It is 
on that stage being reached that the statute 
gives the civil servant the opportunity for 
which sub-section (3) makes provision. There 
is no difficulty in the statutory opportunity 
being reasonably afforded at more than one 
stage. If the civil servant has been through 
an enquiry under rule 55, it would not be 
reasonable that he should ask for a repetition 


of that stage, if duly carried out, for that 
would not exhaust his statutory right, and 
he would still be entitled to represent against 
the punishment proposed as the result of the 
findings of the enquiry.” 

It was argued on the basis of this observation 
that under Article 311(2) the reasonable op¬ 
portunity, which is required to be given, is 
against the action proposed to be taken which 
means against the punishment proposed to be 
imposed and that since it was not necessary to 
give any opportunity to lead evidence or to de¬ 
fend oneself by tendering evidence or advanc¬ 
ing argument, it was enough that an opportu¬ 
nity of submitting an explanation wac given 
which was condoned in the present case. 

(34) It was urged that the phrase "showing 
cause" does not necessarily imply that any 
opportunity, over and above the opportunity of 
submitting an explanation, need be given. This 
contention, in our opinion, is not well-founded. 
The phrase "showing cause" has been the sub¬ 
ject-matter of discussion in more than one case 
in this Court. In — ‘Avadhesh Pratap Singh 
V. State of U. P.’, AIR 1952 All 63 (Q) it was 
held that where an opportunity is required to 
be given of "showing cause", the opportunity 
must be adequate. Enabling a mere represen¬ 
tation to be made is not the same thing as 
giving an opportunity of showing cause. The 
expression “showing cause” v.^as considered to 
connote an opportunity of leading evidence in 
support of one’s allegations and in con¬ 
troverting such allegations as are made 
against one. This was followed in — ‘Ravi 
Pratap Narain Singh v. State of Uttar Pra¬ 
desh’. AIR 1952 All 99 (R). In that case the 
argument now advanced before us on the basis 
of the observation made by the Privy Council 
in ‘I. M. Lai’s case (G)’, was also advanced, 
but it was rejected and the Bench deciding that 
case dealt with this observation in the tollovv- 
ing words : 

“It cannot be held that their Lordships ever 
meant to say that, at the subsequent stage 
when a civil servant was called upon to show 
cause under sub-section (3) of section 240, 
Government of India Act, 1935; he need not 
be given any opportunity at all to give evi¬ 
dence. All that their Lordships said was that 
it would not be reasonable that the civil ser¬ 
vant should ask for a repetition of the en¬ 
quiry that had already been made under 
rule 55 if that enquiry had been duly carri¬ 
ed out. This remark does not exclude the 
right of a civil servant to give any evidence 
which he may not have been appropriately 
required to give at the stage of the* earlier 
enquiry under rule 55. In fact, the remark 
that it would not be reasonable that a civil 
servant should ask for a repetition of the en¬ 
quiry held under rule 55 would appear to 
contain an implication that if there had not 
been an earlier enquiry duly carried out it 
would have been held that the civil servant 
had a right at this subsequent stage to ad¬ 
duce evidence when showing cause why the 
proposed action should not be taken against 
him. The views of their Lordships of the 
Privy Council in that case, therefore, only go 
to confirm our view." 

We respectfully agree with this view. In our 
opinion, the expression "shewing cause" as 
used in Article 311 does not imply that a mere 
opportunity of submitting an explanation is 
enough. It implies that adequate opportunity 
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I of leading evidence in support of the conten¬ 
tions of the person concerned and controverting 
the contentions raised against him must be 
given; and where necessary, opportunity of 
cross-examining witnesses of the other side and 
of addressing arguments should also be afford¬ 
ed. No such thing was done in the present case. 

(35) Though reasonable opportunity of show¬ 
ing cause against the action proposed to be 
taken against the applicant was not given, the 
order of the 17th of April 1953 having been 
passed under the provisions of rule 465A of 
the Civil Service Regulations, no such oppor¬ 
tunity was necessary; because the compulsory 
retirement contemplated under that rule is not 
covered by Article 311 of the Constitution. 

(36) The result, therefore, is that this appli¬ 
cation fails and is dismissed. In the circum¬ 
stances, we direct the parties to bear their own 
costs. 

(37) Mr. Gopi Nath Kunzru, on behalf of the 
petitioner prays that a certificate may be given 
to the applicant to the effect that the case in¬ 
volves a substantial question of the interpre¬ 
tation of the Constitution and is otherwise a 
fit one for appeal to the Supreme Court. We 
think that the case involves a substantial ques¬ 
tion of the interpretation of the Constitution 
and we also think that it is otherwise a fit case 
for appeal to the Supreme Court. We, there¬ 
fore, grant the certificate prayed for. 

A/D.R.R. Application dismissed. 
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MALIK C. J. AND CHATURVEDI J. 

Dori Lal, Applicant v. Lal Sheo, Opposite Party. 

Civil Revn. No. 725 of 1948, D/- 29-10-1953. 
against decision of Civil J., Pilibhit, D/- 16-7-1948. 

(a) Arbitration Act (1940), S. 30 — Legal mis¬ 
conduct. 

An arbitrator, who has given due notice of 
the proceeding to the parties is entitled to 
proceed ex parte if one party does not choose 
to appear. There is no provision in the Arbi¬ 
tration Act requiring the arbitrator to give a 
second notice of his intention to proceed ex 
parte against a person who is absent after 
service of notice. The fact, therefore, that the 
arbitrator did not give a second notice of his 
intention to proceed ex parte cannot amount to 
legal misconduct. AIR 1920 Cal 853, Foil.; 
Case law Ref. (Para 3) 

Anno; Arb. Act, S. 30 N. 12. 

(b) Civil P. C. (1908), S. 115 — Interference 
with finding of fact. 

The question whether there was sufiQcient 
cause for non-appearance is one of fact and 
the High Court will not interfere with the 
finding on such question. (Para 3) 

Anno: Civil P. C., S. 115 N. 2. 

1953 Mulla: S. 115 P. 408 N. “Limits. 

Jurisdiction” (Pts. 4, 6 to 11 extra. N. 2 to S. 115 
in A.I.R. Com.). 

Shankar Sahai Verma, for Applicant: B. Dayal, 
for Opposite Party. 
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MALIK C. J.: 

This is a Civil Revision under section 115 of the 
Civil Procedure Code. 

(2) The plaintiff filed a suit for recovery of a 
certain sum of money. The defendant denied his 
liability to pay the amount. The matter was re¬ 
ferred to arbitration and the father of lawyer 
appearing for the plaintiff was appointed arbi¬ 
trator. The arbitrator on the 16th of January 
1948, fixed the 22nd of January, 1948, for hearing 
and he gave notice of the date to counsel for the 
parties on the 16th of January, 1948. On the 
22nd of January, 1948, the defendant did not ap¬ 
pear and the plaintiff produced his evidence and 
on the 23rd of January, 1948, the arbitrator gave 
his award. The award was filed in the court of 
the learned Munsif to be made a rule of the 
court. The defendant objected to the award being 
made a rule of the court on the ground that he 
had no information of the date fixed. 

The learned Munsif held that the defendant 
had no notice of the date fixed and the arbitrator 
was, therefore, guilty of legal misconduct and he 
set aside the award. The plaintiff appealed and 
the lower appellate court has held that notice to 
the counsel on the 16th of January, 1948, was 
notice to the defendant and it cannot, therefore, 
be said that the defendant, who was represented 
and whose pleader was informed, had no notice 
of the date. As regards the defendant’s contention 
that the registered post-card sent by defendant’s 
pleader to the defendant on the 16th of January 
did not reach him in time, the learned Judge 
was not satisfied that this was true. There was 
an endorsement on the post-card on the 21st of 
January, 1948, that the defendant was nob found 
in the village. The next endorsement is of the 
24th of January, 1948, that the defendant refused 
to accept the post-card as the date had already 
passed; and then there is a note of the 26th of 
January. 1948, that the post-card was refused. 

The information of the date having been con¬ 
veyed by the pleader to the defendant in a post¬ 
card the learned Judge suspected that the defen¬ 
dant deliberately evaded taking delivery of the 
post-card on the 21st January otherwise there was 
no reason why the post-card which had reached 
the village on the 21st January should not have 
been offered to him for delivery till the 24th 
January. It is not denied that the arbitrator had 
given due notice of the date to the counsel for 
the parties. It was, therefore, open to the arbi¬ 
trator to proceed ex parte if a party did not a^ 
pear and if the arbitrator proceeded ex parte it 
could not be said that he was guilty of legal mis¬ 
conduct. This was the view taken by the learn¬ 
ed District Judge who allowed the appeal, set 
aside the order of the lower court and passed a 
decree in terms of the award. 

(3) This revision has been filed under section 
115 of the Code of Civil Procedure and it is sub¬ 
mitted that the lower appellate court erred m 
the exercise of its jurisdiction in accepting the 
award as the arbitrator was guilty of legal mis¬ 
conduct in proceeding ex parte against the defen- ^ 
dant. It is urged that, even if a party has been 
duly served, an arbitrator cannot proceed ex parte, 
unless he issues to him a second notice to show 
cause why he should not proceed ex parte 

against him. 

This submission is based on certain obseiv^ 
tions in — 'Gladwin v. Chilcote’, (1841) 61 RB 
825 (A) and reliance Is also placed on — 'Pimap- 
singh v. Kishanprasad and Co.’, AIR 1932 Bom 
68 (B)* — ‘Venkata Subbayya v. Venkataraman- 
ayya’ AIR 1930 Mad 646 (O, as also — 'Munlci- 
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pality of Ahmedabad v. Ravjibhai Bhailal’, AIR 
1935 Bom 127 (D). In none of these cases it has 
been held that an arbitrator, who has given due 
notice of the proceeding to the parties, is not en¬ 
titled to proceed ex parte if one party does not 
choose to appear. In the — ‘Gladwin case (A)’, 
it was said that it would be better that the arbi¬ 
trator should give a notice that he wanted to 
oroceed ‘ex parte'. Learned counsel admits that 
here is no provision in the Arbitration Act re- 
luiring the arbitrator to give a second notice of 
lis intention to proceed ‘ex parte’ against a per¬ 
son who is absent after service of notice. 

In — ‘Udaichand Panna Lall v. Debibux 
Jewanram’, AIR 1920 Cal 853 (E), Mookerjee J. 
has pointed out that : 

“There is no statutory rule however that if an 
arbitrator proceeds ex parte without giving 
notice of his intention to proceed in that 
manner, the award made by him must be set 
aside. In the absence of such an inflexible statu¬ 
tory^ provision, the procedure commended in — 
‘(1841) 61 RR 825 (A)’, and the other cases 
mentioned can be regarded only as a rule of 
prudence and convenience.” 

Again, the learned Judge has said: 

“There is obvious good sense in the view that 
notice that the arbitrator will proceed with the 
reference on a certain day is notice that he will 
then proceed ex parte if one of the parties ab¬ 
sents himself without sufficient reason.” 

We respectfully agree with the observations 
quoted above. The fact, therefore, that the arbi¬ 
trator did not give a second notice of his inten¬ 
tion to proceed ex parte cannot amount to legal 
misconduct. It is, however, urged that in the cir¬ 
cumstances of the case the arbitrator w'as not 
justified in proceeding ex parte; in other words, 
that the defendant had sufficient cause for non- 
appearance as his lawyer was not able to get 
into touch with him. This raises a question of 
fact rather than a question of jurisdiction. We 
do not think it is possible for us to interfere 
under section 115 of the Code of Civil Procedure. 

(4) The revision has no force and is dismissed 
with costs. 

B/K.S.B. Revision dismissed. 
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MOOTHAM AND SAPRU JJ. 

Audesh Pratap Singh, Petitioner v. Brij Narain 
and others. Opposite Party. 

Writ Petn. No. 250 of 1953, D/- 17-11-1953. 

(a) Representation of the People Act (1951), 
Ss. 90 (4), 83 and 84 — Election petition not 
claiming precise relief — (Constitution of India, 
Art. 226). 

Section 90(4) of the Act provides that an 
Election Tribunal may — not must — dismiss 
an election petition which does not comply 
with the provisions of any of the Sections 81. 

83 or 117 of the Act. Section 84, which is not 
included among those sections, declares the 
relief which may be claimed by a petitioner. 
Even if the view be taken that failure on the 
part of a petitioner to specify the precise 
declaration wffiich he claims involves a non- 
compliance with the provisions of S. 83, the 
question whether the petition should be dis¬ 
missed remains a matter which lies within 
the discretion of the tribunal and if the tribu¬ 
nal does not dismiss the petition in the exer¬ 
cise of his discretion it cannot be interfered 


with under Art. 226 of the Constitution of 
India. (Para 5) 

(b) Representation of the People Act (1951), 
S. 83(.3) — Order allowing amendment of parti¬ 
culars in list — (Constitution of India, Article 
226). 

Sub-section (3) of S. 83 while it does not 
provide for any amendment of the petition 
specifically empowers the Tribunal to order 
not only better, but further, particulars in 
regard to any matter referred to in the List 
to be furnished. The Act while not making 
any provision for the amendment of the peti¬ 
tion gives the Tribunal a very wide discretion 
as regards the amendment of the list accom¬ 
panying the petition. The case which a res¬ 
pondent has to meet is to be found in the 
petition supplemented by the particulars in the 
list; w’hether that case has been so radically 
changed Ijy an amendment of the particulars 
in the list must depend on the facts, but the 
High Court would not be justified in interfer¬ 
ing with an order of the Tribunal allowing 
an amendment unless it is quite clear that the 
Tribunal has over-reached itself. An amend¬ 
ment may cause inconvenience to the respon¬ 
dent. but this can be compensated by costs. 
(1874) LR 9 CP 165, Dist. (Para 10) 

Hence, where the Tribunal in the exercise 
of his discretion allows the petitioner to add 
to the number of villages mentioned in List 
II where undue influence was exercised on 
voters, and corrupt practices were adopted 
because in its opinion such amendment was 
necessary for the purpose of ensuring a fair 
and effectual trial of the petition, the order 
allow'ing the amendment cannot be said to 
have altered the nature of the original peti¬ 
tion and cannot be interfered with under 
Article 226 of the Constitution. (Para 11) 

Gopinath Kunzru and Amarnath Kaul. for 
Petitioner; G. Mehrotra and S. C. Khare, for 
Opposite Party. 

CASE REFERRED: 

(A) (1874) LR 9 CP 165; 43 LJCP 103 (Prs 9, 10)* 
MOOTHAM J.: 

This is a petition under Art. 226 of the Consti¬ 
tution. The petitioner, Sri Audesh Pratap Singh, 
and respondents Nos. 4 to 11 were candidates for 
election to the Uttar Pradesh Legislative Assembly 
from the Bikapur East General Constituency in 
the district of Faizabad at the last general elec¬ 
tion, and on the 3rd February, 1952. the petitioner 
was declared by the Returning Officer to be duly 
elected. On the 14th IMay the respondent No. 4, 
Sri Mahadeo. filed an election petition challeng¬ 
ing the election of the petitioner on a number of 
grounds including the exercise of undue influence 
on the electors in a large number of villages in 
the constituency. 

(2) The election petition was referred to an 
Election Tribunal sitting at Gorakhpur of which 
the first respondent is the Chairman and the 
second and thii’d respondents are members. Ob¬ 
jection is taken in the petition now before us to 
two orders passed by the Election Tribunal. In his 
petition before the latter body Sri Mahadeo claim¬ 
ed two main reliefs, namely, 

(a) that the election of Sri Audesh Pratap 
Singh be declared void and that he, Sri Mahadeo, 
be declared duly elected, and 

(b) that in case he be not declared duly elect¬ 
ed the entire election be declared to be void and 
a re-election be ordered. 
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(3) It was contended before the Tribunal that 
as under S. 84 of the Representation of the People 
Act, 1951 Sri Mahadeo could claim only one relief 
the petition was defective and should be dismissed. 
After hearing argument, the Tribunal rejected the 
submission by an order dated the 6th January, 
1953. That is the first order to which objection is 
taken. 

(4) The petition was accompanied by a list as 
is required under S. 83(2) of the Act, the list be¬ 
ing in three sections described as List I, List II 
and List III. In List II, Kurwa, a hamlet of village 
Jaising Mau, was specified as the place at which 
interference with the free exercise of their elec¬ 
toral rights by voters took place. On the 20th 
November, 1952. Sri Audesh Pratap Singh filed his 
written statement. Issues were framed and there¬ 
after evidence was recorded. On the 27th January, 
1953, objection was taken on behalf of Sri Audesh 
Pratap Singh to evidence being led by Sri Maha¬ 
deo with regard to corrupt practices particulars 
of which were not included in the List accompany¬ 
ing the petition. 

After hearing counsel the Tribunal, on the 28th 
January, 1953, passed the following order: 

“We have heard the learned counsel of the par¬ 
ties at length. Section 83(2) lays down that the 
petition shall be accompanied by a li.st signed 
and verified in like manner setting forth full 
particulars of any corrupt or illegal practice 
which the petitioner alleges included as full a 
statement as pessible as to the names of the 
parties alleged to have committed such corrupt 
or illegal practices and the date of commission 
of each of such practices. The List II filed with 
the petition dees not comply with this provision. 
The effect of non-compliance can be against the 
petitioner involving even rejection of the peti¬ 
tion. So we think it proper to give an oppor¬ 
tunity to the petitioner to give further and better 
particulars.” 


Act provides that an Election Tribunal may —I 
not must — dismiss an election petition which 
does not comply with the provisions of any of the 
sections 81, 83 or 117 of the Act. Section 84 which 
is not included among those sections, declares the 
relief which may be claimed by a petitioner. Ever 
if the view be taken that failure on the part ol 
a petitioner to specify the precise declaration 
v/hich he claims involves a non-compliance with 
the provisions of, S. 83, the question whether the 
petition should be dismissed remains a matteil 
which lies within the discretion of the Tribunal I 
In our opinion the Tribunal’s order of the 6tt 
January was an order which it had jurisdiction 
to make and is one with which we cannot interfere. 

(6) With regard to the order of the Tribunal 
made on the 30th January the principal conten¬ 
tion urged on behalf of the petitioners is that the 
Election Tribunal had no jurisdiction under S. 83 
of the Representation of the People Act, 1951, to 
allow the particular amendment of List IJ which 
it permitted to be made. A second contention is 
that the Election Tribunal in allowing the amend-* 
ment did not act in good faith. 

(7) The second of these contentions can be dis¬ 
posed of shortly. The evidence of the alleged bad 
faith is to be found in paragraphs 17 to 20 of the 
affidavit of Harbhan Dutt, the mukhtar-i-am of 
the petitioner, filed on the 13th March, 1953. In 
those paragraphs extracts are given from orders 
made by the same Tribunal in two other cases in 
which it dismissed election petitions on the ground 
that the petitions did not fully satisfy the statutory 
requirements for which provision is made in Chap. 

II of Part VI of the Act, and to an order made 
in a third petition dismissing an application made 
by the petitioner in that case for amendment of 
the List accompanying his petition on the ground 
that to do so would be tantamount to allowing 
him to file a fresh list. The circumstances in 
v/hich the orders were made by the Election Tri¬ 
bunal in the cases referred to in this affidavit are 


On the following day the fourth respondent ai>- 
pears to have filed an application for leave to 
amend the consolidated list accompanying his peti¬ 
tion in a number of particulars, and on the 30th 
January the Tribunal, having again heard counsel 
for the parties at length, made the second order 
to which objection is taken. 

“Section 83(3) of the Act lays down that the List 
can be amended as well as further and better 
particulars can be given. The petitioner seeks to 
amend the List and he gives further and better 
particulars of the instances mentioned in Sche¬ 
dule 2 of the List. We think the prayer of the 
petitioner as contained in the statement he has 
given today reasonable and so we allow the 
amendment so far as Items Nos. 3, 10 and 11 
of this anpUcation are concerned, but the peti¬ 
tioner will have to pay Rs. 30/- as costs to the 
opposite party.” 

By virtue of this order Sri Mahadeo was allowed 
to amend List II accompanying his petition by 
the addition of the names of two further villages, 
Jabhopur and Karpapur, as places at which the 
voters w’ere subjected to undue influence at the 
instance of Sri Audesh Pratap Singh. The reliefs 
which the latter now seeks are. first, the issue of 
a writ in the nature of ‘certiorari' to quash the 
orders of the Election Tribunal dated the 6th and 
the 30th January, 1953, and secondly, a writ in the 
nature of prohibition prohibiting the respondents 
Nos. 1 to 4 from proceeding with the hearing of 
the election petition. 

(5) We consider first the order made by the Tri¬ 
bunal on the 6th January. Section 90(4) of the 


not before us. and on such wholly inadequate mate¬ 
rial it is impossible for us to conclude that in 
allowing the amendment in the present case the 
Tribunal acted otherwise than in good faith. 

(8) The more substantial submission on behalf 
of the petitioner is that the Tribunal exceeded Us 
power in allowing the amendment of List II. Now 
it is clear that this Court is not a court of appeal 
from a decision of the Election Tribunal and that 
it cannot quash or modify an order made by the 
Tribunal on the ground that it is not an order 
which this Court itself would have been disposed 
to make. The Court can, in our opinion, interfere 
in the present case only if it is satisfied that the 
Election Tribunal has by allowing the amendment 
to List II thereby conferred upon itself a jurisdic¬ 
tion to decide a petition v/hich is substantially 
different from that referred to it by the Election 
Commission. If it has done that it has, in our 
opinion, exercised a jurisdiction not vested in it 
by law. 

(9) Section 83 of the Representation of the 
People Act, 1951, reads as follows: 

“83. ‘Contends of Petition. : (1) An election peti¬ 
tion shall contain a concise statement of the 
material facts on which the petitioner relies 
and .shall be signed by the petitioner and veri¬ 
fied in the manner laid down in the Code of 
Civil Procedure, 1908 (Act V of 1908) for the 
verification of pleadings. 

(2) The petition shall be accompanied by a 
list signed and verified in like manner setting 
forth.full particulars of any corrupt or Illegal 
practice which the petitioner alleges, Including 
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as full a statement as possible as to the names 
of the parties alleged to have committed such 
corrupt or illegal practice and the date and 
place of the commission of each such practice. 

(3) The Tribunal may, upon such terms as tO 
co^ts and otherwise as it may direct at any time 
allow the particulars included in the said list to 
be amended or order such further and better 
particulars in regard to any matter referred to 
therein to be furnished as may in its opinion be 
necessary for the purpose of ensuring a fair and 
effectual trial of the petition.” 

The argument of Sri Gopi Nath Kunzru who 
appears for the petitioner is that the amendment 
uhich the Election Tribunal has allowed has made 
the petition a new petition so far as the allega¬ 
tion of undue influence is concerned, and as such 
amendment was made after the expiry of the pe¬ 
riod within which a petition could be filed the 
Tribunal had no jurisdiction to allow it. Sri S. C. 
Khare for the respondents on the other hand con¬ 
tends that no question of jurisdiction arises as 
the action taken by the Tribunal was fully w'ithin 
the pow’ers conferred upon it by sub-s. u- of S. 
83. Sri Kunzru has relied strongly on the^case of 
~ ‘Maude V. Lowley’, (1874) LR 9 CP 165 (A). 


In that case the petition as originally framed 
coniplained of the employment, contrary to the 
prohibition contained in S. 7 of the Corrupt Prac¬ 
tices (Municipal Elections) Act, 1372, as paid can- 
I’assers, at an election for the North ward of the 
borough of Leeds, of persons who were on the 
register of burgesses for that w^ard. After the ex¬ 
piry of the period within v/hich an election peti¬ 
tion could be filed the petitioner obtained the leave 
of a Judge to amend his petition by adding after 
the words “the said ward” that is the North ward 
the words “and other wards”. The Court of Com¬ 
mon Pleas held that the Judge had no power to 
allow the amendment, upon the ground that its 
effect v/as substantially to make the amended peti¬ 
tion a fresh petition and as it was made after 
the expiry of twenty-one days, the period within 
which a petition could be filed, to allow it would 
be to confer upon the iDetitioner a privilege which 
no other person could possess. Keating. J.. was 
of the view that anything which materially adds 
to the charge, especially if it introduces an adai- 
tional charge, would constitute not an amendment 
but a fresh petition. 


(10) This is a strong case, but upon considera¬ 
tion we are of opinion that it can be distinguish¬ 
ed from that which is before us. In — ‘(1874) LR 
9 CP 165 (A)’, the Court had to conMder the 
effect of an amendment of the petition itself; m 
the present case, the amendment sought to be 
made is not an amendment of the petition but in 
the particulars included in the list which has .o 
accompany the petition. The charge of undue in¬ 
fluence is to be found in paragraph (8) of Sn 
Mahadeo’s petition before the election tribunal. 
It Is a long paragraph in which it is alleged that 
the electors in a large number of viliages within 
the constituency of Bikapur East were sub.iected 
to undue Influence by or at the instance of Sn 
Aiidesh Pratap Singh and his supporters; a gene¬ 
ral de.scnption of the form, which the alleged un¬ 
due influence is said to have taken is stated; and 
the paragraph concludes v/ith the statement that 
particulars so far ascertained of the exercise of 
undue influence and intimidation are given m List 
II attached to the petition. No amendment of the 
petition was sought; and the Tribunal would liave 
had no power to allow^ it if it had been asked for. 


Sub-s. (3) of S. 83 while it does not provide for 
any amendment of the petition, does provide that 

the Tribunal may 

“at any time, allow the particulars included in 

the said list to be amended.as may in its 

opinion be necessary for the purpose cf ensur¬ 
ing a fair and effectiiai trial of the petition.” 

“Amendment” includes not only the correction of 
minor errors but the addition of new matter. 
The sub-section, it is to be observed, also speci¬ 
fically empowers the Tribunal to order not only 
better, but further particulars in regard to any 
matter referred to in the List to be furnished. 
The structure of the Act differs from that of the 
Corrupt Practices (Municipal Elections). Act, 1872, 
for while not making any provision for the amend¬ 
ment of the petition it gives the Tribunal a very 
w'ide discretion as regards the amendm.ent of the 
list accompanying the petition. The case which ai 
le.spondent has to meet is to be found in the peti¬ 
tion supplemented by the particulars in the list; 
whether that case has been so radically changed 
by an amendment of the particulars in the list 
mmst depend on the facts, but we are of opinion 
rhat this Court would not be justified in inter¬ 
fering with an order of the Tribunal allowing an 
amendment unless it is quite clear that the Tri¬ 
bunal has over reached itself. An amendment 
may cause inconvenience to the respondent, but 
this can be compensated by costs. 

(11) In the present case the Tribunal has in the 
exercise of its discretion allowed Sri Mahadeo to 
add to the number of villages mentioned in List 
II. It has, we must assume, allowed this to be 
done because in its opinion such amendment was 
necessary for the purpose of ensuring a fair and 
effectual' trial of the petition. We arc, upon a 
careful consideration of the circumstances, unable 
to hold that the Ti-ibunal’s order is one which 
has in effect substantially altered the nature of 
the original petition, it is one which in our opi¬ 
nion the Tribunal had jurisdiction to make and 
Is therefore one v/ith which w'e cannot interfere. 

(12) This petition fails and is dismissed with 
costs which we assess at two hundred rupees. 

A/K.S.B. Petition dismissed. 
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HARISH CHANDRA J. 

Ram Asray. Applicant v. State through Sham- 
sher Singh and others, Opposite Party. 

Criminal Revn. No. 408 of 1952, D/- 29-10-1953, 
against order of S. J., Sultanpur, D/- 4-2-1952. 

(a) Criminal P. C. (1898), S. 139-A — Scope, 
object and applicability. 

The object with which Section 139-A was 
enacted, seems to be that where the existence 
of the public right is denied the Magistrate 
has to make an inquiry. If it is not denied, 
then the section will not apply. The mere fact 
that the person against whom an order under 
Section 133 is made denies that the land 
over which the alleged obstruction is said to 
have been made is not part of a public way 
will not attract the application of Section 139A, 
AIR 1929 Cal 507. Rel. on. (Para 5) 

Anno: Criminal P. C., S. 139A N. 2. 

1953 Mitra: S. 139A, P. 358, N. 357A “Procedure”, 
Para. 1. 

(b) Criminal P. C. (1898), Ss. 138, 537 — Nomi¬ 
nation of jury — How made — Irregularity in 
nomination — Effect. 



248 Allahabad 


Eam Asray V. State 


It is not Illegal on the part of a Magistrate 
to address an inquiry to the complainant with 
a view to ascertaining the names of respect¬ 
able persons living in the neighbourhood who 
would be willing to serve on a jury. The 
Magistrate has, however, to see that he does 
not appoint friends or partisans of the com¬ 
plainant. The criterion to be applied to a 
c^e of this kind is whether the person at 
whose instance the proceedings were instituted 
was allowed to exercise rights not confeiTed 
upon him by law as it he was a party to the 
litigation and whether as a matter of fact 
the jurors nominated by the Magistrate could 
rightly be described as friends or supporters 
of that person. AIR 1914 All 491 and AIR 
1931 All 257. Rel. on. (Para 8 ) 

Thus where there was nothing whatsoever to 
mdicate that the three persons whose nomi¬ 
nation was accepted by the Magistrate on the 
suggestion made by the complainant were his 
friends or supporters and no objection what¬ 
soever was made by the other party to their 
nomination in the lower Courts or in the 
revision application: 

Held that the irregularity, if any, could not 
be said to have occasioned a failure of justice 
and that a mere irregularity in the appoint¬ 
ment of a jury would not be a ground for 
setting aside such proceedings. AIR 1933 Pat 
676, Ref. (Para 9) 

Anno: Criminal P. C., S. 138 N. 7. 

1953 Mitra: S. 138, P. 352 N. 348 “Section 
imperative ’, 349 “Appointment of jury” and “Per¬ 
sons..,—jurors” (2 Pts. extra in N. 7 to S. 138 
m A.I.R. Com .—1 Pt. extra in Mitra). 

Criminal P. C., S. 537 N. 6 . 

1953 Mitra: S. 537 (Topic discussed in N. 6 to 
S. 537 in A.I.R. Com., extra). 

Suraj Nath Singh, for Applicant; J. N. Waghrav 
for Opposite Party Nos. 2 to 11 . 


CASES REFERRED: Paras 

^^J^3^V16) AIR 1929 Cal 507 (507, 508): 31 Cri LJ 

(B) (’96) 23 Cal 499 (501) 7 

(C) (VI) AIR 1914 All 491 (492): 12 All LJ 1241: 

16 Cri LJ 40 g 

p) (V18) AIR 1931 All 257 (258): 32 Cri LJ 563 8 
(E) (V20) AIR 1933 Pat 676 (677): 35 Cri LJ 54 9 


HARISH CHANDRA J.: 

This is an application in revision arising out 
of an order passed by a Sub-Divisional Magistrate 
in the district of Sultanpur directing the appli¬ 
cant, Ram Asrey, to remove a certain encroach¬ 
ment on a public way by demolishing a portion 
of to hoi^e on the south-east corner. He went 
up in revision before the learned Sessions Judge 
who dismissed his application. He has now come 
up to this Court in revision. 

(2) The facts are simple. After a local inspec¬ 
tion the Sub-Divisional Magistrate, Sadar, passed 
an order on the 15th October, 1950 under section 
133 of the Code of Criminal Procedure directing 
the applicant and one ofeher person to remove 
the alleged encroachments by the 25th October, 
1950 or “to show cause on that day why they 
should not be made to do so”. Ram Asrey 
appeared on the 25th October, 1950 and filed an 
objection in which he said that his residential 
house had not encroached upon the public way 
by even an inch and that it had been re-con¬ 
structed on its old foundations. He accordingly 
prayed that a jury be appointed in accordance 
with law to decide the matter. On the 2nd 


(Harish Ohandra /.) A. I, g. 

November, 1950, the Magistrate directed Ram Asrey 
to furnish three names for appointment as 
jurors on the next date and said that he would 
nominate four other persons to act on the jury 
He apparently meant that he would nominate’ 
three persons to be members of the jury and one 
to act as foreman. On the 9th January, 1951 
Ram Asrey nominated three persons and the 
learned Sub-Divisional Magistrate directed that 
they be included in the jury. On the same date 
the complainant also nominated three persons 
and the learned Magistrate directed that they 
be also included in the jury and at the same 
time he nominated one Sri Jagannath Prasad, a 
Vakil, as the foreman. The jurors submitted a 
report finding by a majority that the original 
order of the Magistrate was reasonable and pro¬ 
per and the Magistrate accordingly made the 
order absolute on the 11th May, 1951. 

(3) This order is challenged on two grounds. 
The first objection is that the procedure indicat¬ 
ed in section 139-A was not followed by the learn¬ 
ed Magistrate. According to that section where 
an order is made under section 133 for the pur¬ 
pose of preventing obstruction, nuisance or 
danger to the public in the use of any way, river, 
channel or place, the Magistrate shall, on the 
appearance before him of the person against 
whom the order is made, question him as to whe¬ 
ther he denies the existence of any public right 
in respect of the way, river, channel or place, 
and if he does so, the Magistrate shall, before 
proceeding under section 137 (procedure where 
the opposite party appears to show cause) or sec¬ 
tion 138 (procedure where jury is claimed), in¬ 
quire into the matter. 

(4) It would appear, however, that the appli¬ 
cant, when he appeared on the 25th October, 
1950, did not deny the existence of public right 
in respect of the way upon which he was alleged 
to have made an encroachment. No doubt, when 
he appeai*ed. he was not put a question by the 
Magistrate as indicated in section 139A. But no 
such question was necessary when the applicant 
appeared and himself filed a written statement 
in which he admitted that the way which he 
was alleged to have encroached upon was a public 
way. 

(5) In the case of — ‘Rajani Kanta v. Ibrahim 
Sarkar’, AIR 1929 Cal 507 (A), the facts were very 
similar and it was held that in such circum¬ 
stances section 139A did not apply. The object, 
as pointed out in that judgment, with which 
section 139A was enacted, seems to be that where 
the existence of the public right is denied the 
Magistrate has to make an inquiry. If it is not 
denied, then the section will not apply.' The 
mere fact that the person against whom an order 
under section 133 is made denies that the land 
over which the alleged obstruction is said to 
have been made is not part of a public way will 
not attract the application of section 139A. In 
the circumstances the learned Magistrate Was 
quite right in not following the procedure indi¬ 
cated in section 139A. No doubt the provisions 
of section 139A are mandatory. But when the 
applicant appeared and admitted the existence 
of a public right in the way upon which he was 
said to have made an encroachment, there was 
no occasion to follow the further procedure pro¬ 
vided in that section. 

( 6 ) The other objection raised on behalf of the 
applicant is that the appointment of members 
of the jury was irregular and that the irregula¬ 
rity is such as vitiates the proceeding. According 
to section 138 the jury is to consist of an un- 
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even number of persons, not less than five, of 
whom the foreman and one half of the remain¬ 
ing members are to be nominated by the Magi¬ 
strate and the other members by the applicant. 
It is said that the Magistrate in accepting names 
of the three persons nominated by the complain¬ 
ant acted irregularly. 

(7) It was held in a Calcutta case, — ‘Upendra 
Nath V. Khitish Chandra’, 23 Cal 499 (B), that 
it is the duty of the Magistrate to exercise his 
own independent discretion in appointing mem¬ 
bers of the jury whose appointment devolves 
upon him under the provisions of section 138 and 
that he cannot merely accept persons who may 
be put forward by the party opposed to the 
applicant and that a jury constituted in violation 
of the provisions of section 138 was not legally 
constituted and was not capable of making a 
legally binding award. 

(8) In the Allahabad case of — ‘Parzand Ali 
v. Hakim Air, AIR 1914 All 491 (C), it was, how- 
iever, pointed out by this Court that it is not 
illegal on the part of a Magistrate to addre.ss 
an inquiry to the applicant with a view to as- 
icertaining the names of respectable persons liv- 
ling in the neighbourhood who would be willing 
I to serve on jury. The Magistrate has, however, 
■to see that he does not appoint friends or parti- 
jsans of the applicant. As pointed out in that 
1 judgment the criterion to be applied to a case 
of this kind is whether the person at whose in¬ 
stance the proceedings were instituted was allow* 
ied to exercise rights not conferred upon him by 
:law as if he was a party to the litigation and 
whether as a matter of fact the jurors nominat¬ 
ed by the Magistrate could rightly be described 
as friends or supporters of that person. This 
case was followed in another case of this Court, 
— 'Abdul Shakur Khan v. Emperor’, AIR 1931 
All 257 <D). 

(9) In the present case, as we have seen, the 
learned Magistrate had clearly expressed his in¬ 
tention^ in the order passed on the 2nd Novem¬ 
ber, 1950, that the applicant would furnish three 
names while he himself would nominate the re¬ 
maining members as well as the foreman. In 
the circumstances, his acceptance of the three 
persons nominated by the complainant as mem¬ 
bers of the jury may, I think, be treated as a 
nomination by himself. There is nothing whatso¬ 
ever to indicate that the three persons whose 
nomination was accepted by the Magistrate on 
the suggestion made by the complainant were 
his friends or supporters. No objection whatso¬ 
ever was made by the applicant to their nomi¬ 
nation. Even before the learned Sessions Judge 
it was not suggested that these three members 
of the jury were friends or partisans of the com¬ 
plainant and were in any way inimical to the 
applicant. Nor has such an allegation been made 
in the grounds of revision before me and the ir¬ 
regularity, if any, cannot be said to have occa¬ 
sioned a failure of justice and I agree with the 
view expressed in the case of — ‘Digambar Ram- 
singh V. Emperor’, AIR 1933 Pat 676 (E), that 
a mere irregularity in the appointment of a jury 
would not be a ground for setting aside such pro¬ 
ceedings. 

(10) I am, therefore, satisfied that the proceed¬ 
ings before the learned Sub-Divi.sional Magistrate 
were in order and reject the application. 

B/D.R.R. Application dismissed. 
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RANDHIR SINGH J. 

Raj Narain and others, Appellants v. *State. 

Criminal Appeal No. 277 of 1952, D/- 6-10-1953, 
against order of S. J,, Rae Bareli, D/- 27-8-1952. 

(a) Penal Code (1860), S. 149 — In furtherance 
of common intention. 

If one member of an unlawful assembly 
suddenly takes it into his head to commit an 
offence which does not appear to have been 
in furtherance of any common intention, the 
other members of the assembly cannot be 
liable for the offence committed by that 
member. 

Thus where one of' the members of the 
unlawful assembly all of a sudden struck the 
deceased on the head and the blow proved t© 
be fatal, the other accused cannot be held 
guilty under Section 304 read with S. 149. 

(Para 10) 

Anno: Penal Code, S. 149 N. 4. 

(b) Penal Code (1860), Ss. 451, 456 — Appli¬ 
cability. 

Accused entering house of a person with 
common intention of abducting his wife — No 
evidence of precaution by accused to conceal 
their presence — Woman abducted by the 
accused — Accused held guilty of an offence 
under S. 451 and not under S. 454. (Para 12) 

Anno: I.P.C., S. 451 N. 1; S. 454 N. 1. 

(c) Penal Code (1860), Ss. 146, 147 — Convic¬ 
tion of less than five persons. 

Satisfactory evidence that more than five 
persons took part in abduction and criminal 
trespass — All persons are members of un¬ 
lawful assembly — Conviction of only three of 
them under S. 147 is legal. (Para 13) 

Anno: I. P. C., S. 146 N. 9. 

(d) Penal Code (1860), S. 304 — Sentence. 

Single lathi blow not effecting fracture of 
skull resulting in death — Sentence of ten 
years rigorous imprisonment held severe — 
Sentence reduced to five years rigorous im¬ 
prisonment. (Para 15) 

Anno: I. P. C., S. 304 N. 6. 

H. K. Ghose, for Appellants; M. L. Trivedi, for 
Addl. Govt, Advocate, for the State. 

JUDGMENT ; The appellants Raj Narain. 
Kallu and Banwari have been convicted by the 
Sessions Judge of Rae Bareli and have been 
sentenced to various terms of imprisonment 
under sections 304. 342, 366, 454. 149 and 147 of 
the Indian Penal Code. Raj Narain has been sen¬ 
tenced to ten years’ rigorous imprisonment while 
the other two have been sentenced to seven 
years’ rigorous imprisonment under section 304 
of the Indian Penal Code. Raj Narain has been 
sentenced to five years’ rigorous imprisonment 
and the other two appellants to four years’ rigo¬ 
rous imprisonment under section 366 of the 
Indian Penal Code. Kallu and Banwari have been 
sentenced to six months’ rigorous imprisonment 
while Raj Narain has been sentenced to nine 
months’ rigorous imprisonment under section 342 
of the Indian Penal Code. Kallu and Banwari 
have been awarded one year’s rigorous imprison¬ 
ment under section 454 of the Indian Penal Code 
Raj Narain has further been sentenced to two 
years’ rigorous imprisonment under section 149 
and Kallu and Banwari to one year’s rigorous 
imprisonment under section 147 of the Indian 
Penal Code. 
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(2) Briefly stated the story for the prosecution 
was that Pearey Lai deceased wanted to marry 
and he expressed this intention to Raj Narain 
appellant ^who was a distant ‘bhanja’ of Pearey 
Lai. Raj Narain succeeded in getting a woman 
f07* him and he brought her to Pearey Lai some 
time about June or July. 1951. He demanded Rs. 
300/- from Pearey Lai which sum was paid to 
him and Raj Narain went away. He used to visit 
Pearey Lai off and on and some 15 or 20 days 
before the occurrence Raj Narain came to the 
house of Pearey Lai in the company of two other 
persons, including Kallu appellant, and to:d him 
'hat he would take away the woman. Pearey 
Lai told him that he could take away the woman 
if he returned Rs. 300 '- which had been taken 
by him, Raj Narain then held out a threat of 
taking away the woman by force and went away. 

A report v/as lodged by Pearey Lai at the police 
station about this occurrence on the 8th January. 
1952. at about 11 a. m The appellants in the 
company of 7 or 8 persons came to the house of 
Pearey Lai and others and they entered the 
house. Two of them are said to have caught hold 
of Pearey Lai while the other two held his 
brother Bhagwati. The remaining two then 
dragged away the woman from the house and 
while leaving the house they chained the outer 
door. Pearey Lai and Bhagwati raised an alarm 
and the neighbours ran up and unchained the 
door when Pearey Lai told them that his wife 
had been taken away by force by Raj Narain 
and his companions. These persons and some 
others then v/ent in pursuit of the abductors and 
they overtook them near the grove of Siddhu at 
a distance of about half a mile from the house 
of Pearey Lai. There was some exchange of hot 
v/ords and Rai Narain appellant then gave a 
lathi blov/ on the head of Pearey Lai who fell 
down and died. Raj Narain’s companions then 
took away the woman. 

(3) First information report was lodged by 
Bhagwati, brother of Pearey Lai. the same day 
at 6 p. m. at police station Salon, which v;as at 
a distance of 8 miles from the place of occur¬ 
rence. The police came to the place of occurrence 
and the dead body of Pearey Lai was sent to the 
mortuary for post mortem examination. After 
the case was investigated six persons, including 
the appellants, were sent up for trial. 

(4) The defence of Raj Narain wa.s that the 
woman had come to his house for protection some 
time in Asarh and that he had taken this woman 
to be kept at the house of Pearey Lai as he ap¬ 
prehended that the Thakurs of his village would 
interfere if he himself kept the woman at his 
house. He went to the house of Raj Narain a 
few days before the occurrence v/hen the woman 
comiplained of him of ill treatment and he there¬ 
fore brought her back a few days after from the 
house of Pearey Lai. When he had reached a 
short distance from the village with the woman 
he was attacked by Pearey Lai in the company 
of 22 or 23 other men and Pearey Lai then stmek 
him with a’lathi which he warded off and he 
also then plied his lathi in self-defence. The 
other two appellants denied their comiplicity in 
the affair and stated that they had been im¬ 
pleaded on account of enmity. 

(5) The lower Court found that the v/oman 
who had been taken away had been forcibly ab¬ 
ducted by the appellants who had also committed 
culpable homicide not amounting to murder and 
the other offences with which they were charged 
in furtherance of a common intention. He there¬ 
fore convicted the appellant and sentenced them 
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as mentioned above. The case was. how^ever, not 
established against the other three accused who 
were acquif-ted. The appellants have now come 
up in appeal. 

(6) Bhagwati mentioned the names of several 
persons who were present at the time of the 
occurrence. Of these Parsu Pasi, Ganga Bishen 
Brahman, Badri Pasi and Ori have been examin¬ 
ed on behalf of the prosecution. Besides these 
Bhagwati. the own brother of Pearey Lai, de¬ 
ceased. who was present at the house at the time 
of the alleged abduction, as also at the time 
when Pearey Lai was assaulted near Siddhu’s 
grove has also been examined. Bhagwati narrates 
the incident as it happened from the time when 
the appellants in the company of several other 
persons entered the house and took away the 
woman by force after chaining the outer door. 
He also states that some 15 or 20 days before the 
occurrence Raj Narain and some others had 
come to their house and had threatened to take 
away the woman who had become the wife of 
Pearay Lai and that Pearay Lai had told them 
that he would not be willing to part with the 
woman except on repayment of Rs. 300/- which 
had been paid by him in this connection to Raj 
Narain. A copy of the report which was lodged 
at the police station about this occurrence has 
also been filed. It is Ex. 9. In this report which 
was made by Pearay Lai himself he states that 
Rai Narain had aiTanged to get him a wife and 
had taken Rs. 300/- from him in this connection. 
Bhagwati also states that somie sort of ceremony 
including ‘bhanwars’ was performed when Pearay 
Lai took the woman as his wife in 'Asarh' before 
the occurrence. 

Rameshwar Singh mukhia was also examined 
on behalf of the prosecution to prove that 
Pearay Lai had boiTowed some money from him 
in this connection and had told him that he had 
to pay Rs. 300/- for the woman who was to be 
given to him as his wife by Raj Narain. The 
other witnesses examined on behalf of the prose¬ 
cution were not present at the ceremony of 
maiTiage which was performed but they do state 
that this woman lived as the wife of Pearay Lai 
till she v/as taken av/ay by the appellants. Ori 
states that he was attracted to the house of 
Pearay Lai on hearing the alarm and when he 
went to the house he found the door chained 
from outside. Bhagwati asked him to unchain 
the door and v;hen it was unchained Bhagwati 
and Pearay Lai told him that Pearay Lai’s wife 
had been taken away by force by Raj Narain 
and others. In the meantime the other witnesses, 
Parsu Pasi and Ganga Bishen Brahman also 
arrived and both of them went in the direction 
in which the abductors had taken the woman. 
They further stated that Pearay Lai who was a 
few paces ahead of tht^m overtook Raj Narain 
and others and tried to stop them when there 
was an exchange of hot words between Raj 
Narain and Pearey Lai. Raj Narain then gave 
a lathi blow on the head of Pearay Lai and he 
fell down and died. The evidence of these wit^ ' 
nesses has been read out by the learned Counsel 
for the appellants. Nothing has, however, been 
pointed out in the cross-examination to discredit 
the testimony of any of these witnesses. None 
of them has any reasons to have any leanings 
toward.s the complainant or any bias against the 
appellants. 

(7) The report of the post mortem examina¬ 
tion of the body of Pearay Lai reveals three in¬ 
juries on his person. Two of them were abr^ 
sions on the arms and one was a contused wound 
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on the head. Although the skull was not frac¬ 
tured, deatla was found to be due to concussion 
of the brain. 

(8) It has been argued on behalf of the appel¬ 
lants that Raj Naratn acted in self-defence and 
reliance has been p'aced on the evidence of Badri 
Pasi who stated that w^hiie hot words were being 
exchanged between Pearay Lai and Rai Narai i 
both of them raised their hands. No evidence 
has been led in defence on behalf of the appel¬ 
lants to prove that Pearay Lai assaulted or at¬ 
tempted to assault Raj Narain first. The evidence 
of all the prosecution witnesses, on the ether 
hand, shows that Pearay Lai did not attempt to 
strike Raj Narain and that it was Raj Narain 
appellant who gave the first lathi blow to Pearay 
Lai. There is, therefore, nothing in the evidence 
to justify the existence of the right of private 
defence. Moreover, it is in evidence that the 
woman wdao was being abducted by the appellants 
had become the wife of Pearay Lai and as such 
Raj Narain and his companions had no right to 
take her away by force. This woman has not 
been examined evidently because it wos not pos¬ 
sible for the prosecution to have produced her 
as she had been taken away by Raj Narain and 
his companions and her whereabouts were not 
known to Bhagwati or anybody else who was in¬ 
terested in the prosecution. Raj Narain appel¬ 
lant in his statement before the Sessions Judge 
stated that after he had struck a lathi blow he 
took away the woman to his house and there she 
was asked by him to go v/herever she liked and 
that her whereabouts v/ere not known to him. 

(9) The story for the defence appears to be 
rather improbable. Raj Narain appellant stated 
that he went to the house of Pearay Lai all alone 
and that 20 or 25 persons in the company of 
Pearay Lai attacked him while he was bringing 
the W'oman with him without any objection hav¬ 
ing been made by Pearay Lai. If 20 or 25 per¬ 
sons had tried to stop Raj Narain. v.'ho was all 
alone, from taking the woman it is difficult to 
believe that Raj Narain would have succeeded in 
taking her away in the teeth of interference 
and obstruction on behalf of Pearay Lai and 20 
or 25 other persons. The defence story is, there¬ 
fore, improbable and there is nothing to show 
that the version given by the prosecution was 
not substantially correct. 

(10) It remains now to be seen if all or any of 
the offences for which the appellants have been 
convicted have been established against them. 
All the three appellants have been convicted 
under section 304 of the Indian Penal Code on 
the ground that each of them was possr.ssed of 
the common intention of committing the offence. 
The evidence for the prosecution shows that the 
main objective of the appellants and their com¬ 
panions was to take away the woman by force. 
At no stage w^as it suggested on behalf of the 
prosecution that the appellants or their compa¬ 
nions had any intention to . commit the murder 
of Pearay Lai. It also does not appear from the 
evidence that even when there was an exchange 
of hot words between Pearay Lai and Raj Narain 
at the place of occurrence a common intention to 
murder Pearay Lai had developed. If one mem¬ 
ber of an unlawful a.ssembly suddenly takes it 
into his head to commit an offence which does 
not appear to have been in furtherance of any 
common intention, the other members of the 
assembly cannot be liable for the offence com¬ 
mitted by that member. In the present case it 
appears that Raj Narain all of a sudden struck 
Pearay Lai on the head and the blow proved to 
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be severe resulting in the death of Pearay Lai. 
The other two appellants camiot, therefore, be 
held guilty under section 304 read with section 
149 of the Indian Penal Code. 

(11) As regards the offence under section 342 
for which all the appellants have been held 
guilty, it has not been proved as to which of the 
persons accompanying Raj Narain had chained 
the door from outside. It could not be the in¬ 
tention of the unlawful assembly to chain the 
door and it could also not be said to be in fur¬ 
therance of any common intention. Presumably 
it struck somebody while the abductors were tak¬ 
ing the woman to chain the door in order to 
stop Pearay Lai from chasing them. In the ab¬ 
sence of direct evidence to prove as to which of 
the persons of the unlawful assembly was res¬ 
ponsible for this act, the appellants cannot be 
found guilty under section 342 of the Lidian 
Penal Code. 

(12) Then again all the appellants have been 
convicted under section 454 of the Indian Penal 
Code. There is no evidence on behalf of the pro¬ 
secution to prove that the appellants took pre¬ 
cautions to conceal their presence v/hile entering, 
the house of Pearay Lai and the utmost that 
can be said in this resi^ect on the evidence on 
record is that the appellants entered the house 
of Pearay Lai with the common intention of ab¬ 
ducting the woman. They would therefore be 
guilty under section 451 of the Indian Penal 
Code and not under sectio.i 454. Their conviction 
under section 454 of the Indian Penal Code, can¬ 
not. therefore, stand. 

(13) The offence under section 363 of the Indian 
Penal Code has clearly been established against 
ail the appellants as their common intention w^as 
to lake away the woman who had become the 
wife of Pearay Lai by force. They have been, 
therefore, rightly convicted under section 366 of 
the Indian Penal Code. Although the number of 
persons ultimately convicted in this case was only 
three, there is satisfactory evidence to establish 
that there were more than five persons who had 
taken part in the abduction and the criminal 
house trespass. The appellants were, therefore, 
members of an imlawful assembly and have been 
rightly convicted under section 147 of the Indian 
Penal Code. 

(14) No question of a conviction under section 
149 arises as the offence of culpable homicide 
was not one of the common objects of the un¬ 
lawful assembly. 

(15) The learned Sessions Judge has sentenced 
Raj Narain appellant to ten years’ rigorous im¬ 
prisonment under section 304 of the Indian Penal 
Code. The sentence appears to err on the side 
of severity. It was a single blow which caused 
the death of Pearay Lai and this blow had also not 
resulted in the fracture of the skull. It appears 
to me that a sentence of five years’ rigorous im¬ 
prisonment shall meet the ends of justice. Kallu 
and Banwari cannot be held guilty under section 
304 of the Indian Penal Code and their convic¬ 
tion under this section cannot stand. The con¬ 
viction under section 342 of all the three appel¬ 
lants also cannot stand. The whereabouts of the 
woman who was abducted are not known and it 
appears that she had gone from place to place 
before she entered into a sort of maiTiage with 
Pearay Lai. It is not known whether she was 
agreeable to go away with Raj Narain when he 
took her away although the fact that she had 
been dragged leads to the inference that she 
was an unwilling party to the abduction. A sen¬ 
tence of two years’ rigorous imprisonment under 
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section 366 of the Indian Penal Code for each 
of the appellants would in my judgment meet the 
ends of justice. The conviction under section 454 
IS altered to one under section 451 of the Indian 
Penal Code in the case of all the three appel¬ 
lants and six months’ rigorous imprisonment 
under section 451 would be sufficient in the cir¬ 
cumstances. The conviction of Raj Narain under 
section 149 is also set aside but the conviction 
and sentence of Kallu and Banwari under sec¬ 
tion 147 should stand. 

(16) As a result the conviction of Raj Narain 
under section 304 of the Indian Penal Code is 
maintained but the sentence of imprisonment is 
reduced to five years’ rigorous imprisonment. The 
conviction and sentence of Kallu and Banwari 
under section 304 and the conviction and sen¬ 
tence of all the three appellants under section 
342 are set aside. The conviction under section 
454 is altered to one under section 451 of the 
Indian Penal Code and the sentence is reduced 
to six months’ rigorous imprisonment. The con¬ 
viction of all the three appellants under section 
366 I. P. C. is also maintained but the sentence 
is reduced to two years' rigorous imprisonment. 
The conviction and sentence of Kallu and Ban¬ 
wari under section 147 I. P. C. are maintained tut 
the conviction of Raj Narain under section 149 


may be a case in which though due regard 
is to be had to the provisions of one of those 
sections, no effect can be given to its provi¬ 
sions. In such a case, it is not competent to 
the Court to modify the language of the sec¬ 
tion in order to give effect to its principle or 
to apply it by way of an analogy. For example, 
while the time requisite for obtaining a copy of 
the order sought to be reviewed can under 
S. 12(2) be excluded, the time requisite for 
obtaining a copy of the order sought to be 
revised is not required to be excluded. AIR 
1927 Lah 858 (2); AIR 1932 All 598; AIR 1931 
All 673; AIR 1918 All 389 (FB), Rel. on; AIR 
1930 Pat 14; AIR 1952 All 816, Dissented from. 

(Paras 4, 5) 

Anno: Limitation Act, S. 12 N. 4; S. 29 N. 3. 

(c) Limitation Act (1908), S. 3 and S. 12 — 
Extension of time on ground of justice and equity 
— AIR 1930 Pat 14, Dissent from. 

The High Court has not been vested with 
any power to make rules touching the Limi¬ 
tation Act. Hence merely on the ground of 
justice and equity, the period of limitation 
cannot be extended by excluding time which is 
not required to be excluded. AIR 1930 Pat 14, 
Dissented from. (Para 8) 


is set aside. The sentences to run concurrently. 
The appellants are on bail and they shall 
surrender to their bail to serve out the remain¬ 
ing part of their sentences. 

B/D.R.R, Order accordingly. 
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DESAI J. 

Ram Singh and others. Applicants v. Panchayati 
Adalat and others, Opposite Party. 

Criminal Misc. Writ No. 197 of 1953. D/- 11-11-53. 

(a) U. P. Panchayat Raj Act (26 of 1947), S. 85 
—- Limitation for application under S. 85 — 
(Limitation Act (1908), Art. 181). 

The limitation prescribed under S. 85 is not 
for the making of an application by the 
aggrieved party but for the calling for the 
record of the case. The law is that the record 
must be called for within sixty days from the 
date of the order and not that an application 
for revision must be made within that period. 
But if the record itself has to be summoned 
within sixty days, the application must of 
necessity be made within sixty days. Hence, it 
seems that the less unreasonable view to take 
is that the Legislature has intended to pre¬ 
scribe sixty days as the period of limitation 
for making an application under Section 85. 

Article 181 of the Limitation Act is not 
intended to govern such an application. 

3 ) 

Anno: Lim. Act, Art. 181 N. 22. 

(b) Limitation Act (1908), Ss. 29(2) and 12(2) 
— Construction of S. 29(2) — Applicability of S. 12 
(2) on principle or by way of analogy — AIR 1936 
Pat 14 and AIR 1952 All 816, Dissented from. 

Section 29(2) makes applicable the provi¬ 
sions contained in several sections when the 
period of limitation prescribed for any suit, 
appeal or application is to be determined. It 
may be that in a certain case the provisions 
of one of those sections (for instance, S. 12) 
cannot be applied because it does not contain 
the facts to which the provisions of that 
section can be applied or, in other words there 


Anno: Limitation Act, S. 3 N. 3 Pt. 2. 

(d) V. P. Panchayat Raj Act (26 of 1947), S. 85 
— Application for revision — Deduction of time 
spent on obtaining copy of order of panchayati 
adalat — (Limitation Act (1908), S. 12). 

Though the period of limitation for making 
an application under Section 85 of the Pan¬ 
chayat Raj Act is to be determined in conso¬ 
nance with the provisions of S. 12(2) read 
with S. 29 (2) of the Limitation Act, the time 
.spent in obtaining a copy of the order sought 
to be revised cannot be excluded as it is not 
an application referred to in S. 12(2). 

(Para 9) 

However, as the word “appeal” is used in 
S. 12(2) as in Article 182, Limitation Act, in a 
general sense, and not in a narrower sense as 
in Arts. 150 to 157, an application under S. 85 
of the Panchayat Raj Act though one for 
revision is to be construed as an appeal within 
the meaning of S. 12(2) of the Limitation Act. 
An applicant, therefore, is entitled to deduc¬ 
tion of time spent by him in obtaining a copy 
of the order of the panchayati adalat. AIR 
1926 PC 22; AIR 1932 PC 165; AIR 1941 Mad 
589: AIR 1947 All 390, Rel. on; AIR 1942 
Oudh 392, Expl. (Paras 12, 14) 

Anno: Limitation Act, S. 12 N. 5. 

(e) Limitation Act (1908), Arts. 150 and 182 —• 
Meaning of word “appeal” in different articles. 

There is a difference between an "appeal” 
Csimpliciter’) and an “appeal under the Code 
of Civil Procedure” or “of Criminal Procedure.” 
When the word is used with reference to an 
Act, it must have the same meaning as is 
given to it in that Act. But when it is used 
in a general sense, it can be given an extended 
meaning. In Articles 150 to 157 the word 
“appeal” is not used in a general sense and is 
qualified by the words “under the Code of 
Criminal Procedure” or “under the Code of 
Civil Procedure.” In Article 182, the word is 
used without any such qualification. That is 
why it is interpreted there in a general sense 
to include an application for revision also. 
AIR 1937 Mad 385 (FB), Criticised. (Para 11) 

Anno: Limitation Act, Art. 182 N. 33 Pt. 1. 
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(f) U. P. Panchayat Raj Act (26 of 1947), S. 85 
— Application for revision — Rules framed by 
Government — Exclusion of time — (Limitation 
Act (1908), S. 12). 

‘Semble’: The mere fact that the Rules 
framed by the Government require an appli¬ 
cation for revision under S. 85 to be accom¬ 
panied by the copy of the order sought to be 
revised does not entitle the applicant to deduct 
the time spent in obtaining the copy. AIR 
1928 PC 103; AIR 1931 All 673; AIR 1918 All 
389 (PB), Ref. (Para 13) 

V. K. S. Chaudhury. for Applicants; S. C. 
Asthana, for Opposite Party. 

CASES REFERRED; PARAS 

(A) (V14) AIR 1927 Lah 358 (2) (859): 9 Lah 244 6 

(B) (V19) AIR 1932 All 598 (599): 54 All 282 6, 7 

<C) (V17) AIR 1930 Pat 14 (17, 18): 9 Pat 172 6, 8 

(D) (V18) AIR 1931 All 673 (673): 53 All 684 7, 13 

<E) (V39) AIR 1952 All 816 (Pr 6): 1952 All LJ 

183 7, 8 

(F) (V5) AIR 1918 All 389 (390): 40 All 1 (FB) 7. 13 

(G) (V13) AIR 1926 PC 22 (26): 49 Mad 335 

(PC) 10 

(H) (V28) AIR 1941 Mad 589 (590): 189 Ind Cas 

651 10 

(I) (V19) AIR 1932 PC 165 (167): 60 Cal 1 

(PC) 10 

(J) (V34) AIR 1947 All 390 (Pr 4): ILR (1947) 

All 191 10 

(K) (V24) AIR 1937 Mad 385 (388, 390): ILR 

(1937) Mad 616 (FB) H 

(L) (V29) AIR 1942 Oudh 392 (393, 394): 200 

Ind Cas 608 12 

(M) (V15) AIR 1928 PC 103 (104): 6 Rang 302 

(PC) ^3 

JUDGMENT: The applicants pray for the issue 
of a writ of certiorari or any other writ, order 
or direction quashing the orders passed by the 
panchayati adalat of Bhojipura and by the Sub- 
divisional Magistrate. The applicants were prose¬ 
cuted by the opposite-party No. 3 for offences of 
Sections 426, 323 and 506, I. P. C. before the 
panchayati adalat. The panchayati adalat con¬ 
victed them of the offences and fined them on 
12-8-1952. On 15-9-1952 they applied for a copy of 
the order and on 31-10-1952 they applied to the 
Sub-divisional Magistrate under Section 85 of the 
Panchayat Raj Act for revision of the order. The 
Sub-divisional Magistrate dismissed the applica¬ 
tion on the ground that having been filed more 
than sixty days from the date of the order, it 
was barred by time. He thought that under S. 85 
of the Panchayat Raj Act an application for 
revision of a panchayati adalat’s order must be 
filed within sixty days of it. As the application 
was made after more than sixty days, it was 
thought by him to be barred by time. It is 
contended before me that the applicants were 
entitled under the Limitation Act to deduct the 
time spent by them in obtaining the copy of the 
panchayati adalat’s order and that if it was 
deducted their application was within time. They 
also questioned in the application the validity of 
the panchayati adalat’s order on several grounds. 

(2) Their counsel has confined the application 
only to challenging the order of the Sub-divisional 
Magistrate. The merits of the panchayati adalat’s 
order are not before me. 

(3) It Is laid down in Section 85 of the Pan¬ 
chayat Raj Act that if there has been a mis¬ 
carriage of justice or if there is an apprehension 
of miscarriage of justice in any case, the Sub- 
divisional Magistrate 


"may, on the application of any party or on 
his own motion, at any time in a pending case 

., and within sixty days from the date of 

.order, call for the record of the case and 

may.quash any.order passed by the 

panchayati adalat.” 

The limitation prescribed under this provision is 
not for the making of an application by the 
aggrieved party but for the calling for the record 
of the case. The law is that the record must be 
called for within sixty days from the date of the 
order and not that an application for revision 
must be made within that period. I do not know 
why the Legislature prescribed the period of 
limitation not for the doing of an act by a party 
but for the doing of an act by the Court. If it 
be said that no period of limitation is prescribed 
by the Legislature for an application under S. 85 
of the Act, the limitation would be governed by 
the residuary Article 181 of the Limitation Act. 
This article does not govern an application for 
revision under the Codes of Criminal and Civil 
Procedure but it does not follow that it would 
not govern an application for revision under S. 85 
of the Panchayat Raj Act also. This revision is 
different from the revision filed under the Codes. 

Section 115 of the Code of Civil Procedure and 
Section 435 of the Code of Criminal Procedure* do 
not mention any applications to be made for the 
exercise of revisional powers; they simply provide 
for the summoning of the record by the Courts of 
revision. As they deal only with the summoning 
of the records by the Courts of revision, there does 
not arise any question of a period of limitation 
for making an application for revision. But S. 85 
of the Panchayat Raj Act specifically refers to 
an application to the Sub-divisional Magistrate 
for the exercise of his revisional powers and there¬ 
fore it must be governed by some limitation. It 
is clear that if the record itself has to be sum-, 
moned within sixty days, the application must of! 
necessity be made within sixty days. If it is made 
after sixty days, it would be dismissed if not on 
the ground that it is barred by time, at least on 
the ground that the record cannot be summoned. 
It is evident that Article 181 of the Limitation 
Act Is not intended to govern such an application. 
It seems to me that the less unreasonable view 
to take is that the Legislature has intended to 
prescribe sixty days as the period of limitation for 
making an application under Section 85. 

(4) Section 29(2) of the Limitation Act provides 
that 

“.for the purpose of determining any 

period of limitation prescribed for any suit, 
appeal or application by any special or local 
law— 

(a) the provisions contained in Section 4, Sec¬ 
tions 9 to 18 and Section 22 shall apply." 

Therefore, while determining the period of limi¬ 
tation of sixty days prescribed for an application 
under Section 85 of the Panchayat Raj Act provi¬ 
sions contained in Section 12 must be applied. 
What this means is that the period of limitation 
must be determined in consonance with the pro¬ 
visions of Section 12. The Court must have regard 
to the provisions of the whole of the section and 
must apply them but only so far as they can be 
applied. The Court is not required or authorised 
to make any alterations in the provisions in 
order to make them applicable, if otherwise they 
would not be applicable, it is not required or 
authorised to apply only their principle or analogy 
It must be borne in mind that Section 29 ( 2 ) 
makes applicable the provisions contained ini 
several sections when the period of limitation ‘ 
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prescribed for any suit, appeal or application is 
to be determined. It may be that in a certain 
case the provisions of one of those sections 
cannot oe applied because it does not contain the 
facts to which the provisions of that section can 
be applied or, in other words, there may be a 
case in which though due regard is to be had to 
the provisions of one of those sections, no effect 
can be given to its provisions. In such a case, it 
is not competent to die Court to modify the 
.language of the section in order to give effect 
to its principle or to apply it by way of an 
analogy. 

(5) Section 12(2) provides that— 

“In computing the period of limitation prescribed 

for an appeal, an application for leave to appeal 

and an application for a review of judgment,.. 

. the time requisite for obtaining a copy 

of the decree, sentence, or order appealed from 

or sought to be reviewed shall be excluded.*' 

Under this provision the time requisite for obtain¬ 
ing a copy is to be excluded only while computing 
the period of limitation prescribed for an appeal, 
an application for leave to appeal or an applica¬ 
tion tor a review of judgment. It is not to be 
excluded while computing the period of limitation 
prQ.scribed for any other application. An appli¬ 
cation under Section C5 of the Panchayat Raj Act 
is neither one for leave to appeal, nor one for 
a review of judgment. Therefore, while comput¬ 
ing the period of limitation pre.scribed for it. the 
time requisite for obtaining a copy of the order 
cannot be excluded. This conclusion receives sup¬ 
port from the fact that the time that is to be 
excluded is specifically stated to be the time 
requisite for obtaining a copy of the order sought 
to be reviewed. The time requisite for obtaining 
a copy of the order sought to be revised is not 
required to be excluded. 

(6) The view that I have expressed above is 
supported by many authorities. In — ‘Nafisuddin 
V. Secy, of State’, AIR 1927 Lah 858 (2) (A) it 
was held that an anplication under S. 18 (1) of 
the Land Acquisition Act. 1894, is not an appli¬ 
cation for which any prevision is made by Sec. 12 
of the Limitation Act and that the time spent 
in obtaining a copy of the award cannot be 
deducted while computing the period of limitation 
prescribed for making an application under S. 18 
(1) of the Land Acquisition Act. That decision 
was followed by this Court in — ‘Kashi Prasad 
V. Notified Area of Mahoba’, AIR 1932 All 5S8 
(B). It was pointed out in that case that S. 12 
of the Limitation Act refers to an application for 
review of a judgment and to no other application 
and that the time requisite for obtaining a copy 
of the award cannot be excluded without materially 
modifying the language of Section 12. A Bench 
of the Patna High Court applied the principle of 
Section 12 to an application under Section 66(2) 
and (3) of the Income-tax Act in — ‘Mohan Lai 
V. Commr. of Income-tax’, AIR 1930 Pat 14 (C). 

I may re.spectfully point out that Section 29 of 
the Limitation Act aoplies the provisions of Sec¬ 
tion 12 and not the principle behind them. 

(7) In — ‘In the matter of Gulab Chand Chotey 
Lai’, AIR 1931 All 673 (D), a Bench of this Court 
held that in computing the period of limitation 
prescribed for an application under Section 66(3) 
of the Income-tax Act. the time spent in obtaining 
copies of the orders of the Income-tax Officer and 
the Assistant Commissioner of Income-tax is not 
to be excluded because Section 12, Limitation Act, 
does not apply to an application under Section 66 
(3) of the Income-tax Act. In — ‘Amritsar Sugar 
Mill Co. Ltd. V. Commr., Sales Tax, U. P., Lucknow’, 


AIR 1952 All 816 (E), while computing the period 
of limitation prescribed for an application under 
Section 11(2) of the U, P. Sales Tax Act, No. 15 
of 1948, the time spent in obtaining a copy of the 
order of the revising authority was excluded on 
Ihe ground that it was just and equitable that 
tile benefit of Section 12 of the Limitation Act 
should be available. No reference was made in 
that case to the decisions in the cases of — ‘Kashi 
Prasad (B)’ and ‘Gulab Chand (D)’. It also 
goes against the doctrine of ~ ‘Narsingh Sahai 
V. Sheo Prasad’, AIR 1918 All 389 (F3) (P). That 
was a case of second appeal from an appellate 
decree. The memorandum of appeal was accom- 
fianied also by a copy of the judgment of the 
Court of first instance, as it was required to be 
under a rule framed by the High Court. Though 
the copy had to accompany the memorandum of 
appeal and the memorandum was liable to be 
rejected if it had not, the Full Bench refused 
to exclude the time spent in obtaining it. The 
Court observed: 

“Section 12 of the Indian Limitation Act is per¬ 
fectly clear and its language is in no way 
ambiguous. It lays down in Clause (3) of S. 12 
of the Act that where a decree is appealed from 
nr sought to be reviewed, the time requisite for 
obtaining a copy of the judgment on which it is 
founded shall also be excluded. Nothing further 
IS said, and we are unanimous in holding that 
this Court has no power by any rule that it 
may make to alter the period of limitation pre¬ 
scribed by the Indian Limitation Act.” 

(8) This Court has power to alter, amend and 
add to rules of procedure laid down by the Code 
of Civil Procedure, vide Section 122, but nowhere 
has any power been given to it to touch the 
Limitation Act. Therefore, merely on the ground 
of justice and equity, the period of limitation 
cannot be extended bv excluding time which is 
not required to be excluded. Moreover, as the 
decision in the case of — ‘Amritsar Sugar Mill 
Co. Ltd. (E)’ was about an application under the 
U. P. Sales Tax Act, the decision is not binding 
upon me. In — ‘AIR 1930 Pat 14 (O’ the period 
spent in obtaining a copy of an order under S. 31 
or S. 32 of the Income-tax Act was excluded in 
computing the period of limitation for an appli¬ 
cation under Section 66 (2) and (3). That was 
done on general principles. With great respect to 
the learned Judges. I do not think it could be 
excluded on this ground. 

f9) I. therefore, hold that though the period of 
limitation for making an application under S. 85 
of the Panchayat Raj Act is to be determined 
in consonance with the provisions of S. 12(2) of 
the Limitation Act, the time spent in obtaining a 
copy of the order sought to be revised cannot be 
excluded as it is not an application referred to 

in it. . 

(10> It was argued on behalf of the applicants 
that the application is an appeal within the mean¬ 
ing of Section 12 (2) of the Limitation Act, In 

— ‘Raja Rajeswara Setupati v. Kamid Rowthen’. 
AIR 1926 PC 22 at p. 24 (G). an application for 
revision under Section 115, Civil P. C. was treated 
as “an appeal in the form appropriate to such 
a case from the Munsif's Court.” Section 73 of 
the Madras Village Courts Act provided for_ an 
application of revision to be made within sixty 
days against an order of a panchayat Court. In 

— ‘Standard Type Foundry v. Venkataramaniah’, 
AIR 1941 Mad 589 (H) it was held that the 
apnlication was an appeal within the meaning of 
Section 12 (2) and was not covered by the other 
heads mentioned in it. It was observed on p. 590 
that: 
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“It is difficult to say that the remedy by way 
of revision is essentially different "from the 
remedy by way of appeal” and that “the term 
appeal occurring in Article 182 (2), Limitation 
Act, is not used in a restricted sense so as to 
exclude revision petitions.” 

Their Lordships of the Judicial Committee said 
in — ‘Nagendra Nath v. Suresh Chandra’, AIR 
1932 PC 165 at p. 167 ll) 

“There is no definition of appeal in the Civil 
Procedure Code, but their Lordships have no 
doubt that any application by a party to an 
appellate Court asking it to be set aside or revise 
a decision of a subordinate Court is an appeal 
within the ordinary acceptation of the term.” 

That decision was followed by a Bench of this 
Court in — ‘Ajudhia Prasad v. U. P. Government’, 
AIR 1947 Ail 390 (J) and it was stated that the 
word “appeal” in Article 182 of the Limita.tion 
Act should not be interpreted in the narrower 
sense of the term as used in the Code of Civil 
Procedure. 

(11) It was also followed by a Full Bench of 
the Madras High Court in — ‘Chidambara v. 
Ramanadar’, AIR 1937 Mad 385 (K). It was 
contended before the Full Bench that the same 
word occurring in two provisions of an Act should 
not be construed in two different senses and that 
as the word "appeal” has a narrower meaning in 
Articles 150 to 157, it would be wrong to give it 
an extended meaning in Article 182. The Full 
Bench repelled the contention by saying that it 
is recognised that if sufficient reasons exist, a 
word can be construed in one part of an Act in 
a different sense from that it bears in another 
part and that cogent reasons exist for giving an 
extended meaning to the word “appeal” in Art. 182. 
With great respect to the learned Judges, I think 
the correct reply to the contention was that there 
is a difference between an “appeal” (‘simpliciter’) 
and an “appeal under the Code of Civil Proce¬ 
dure” or “of Criminal Procedure.” When the w^ord 
is used v/ith reference to an Act. it must have 
the same meaning as is given to it in that Act. 
But when it is used in a general sense, it can 
be given an extended meaning. “An appeal under 
the Code of Civil Procedure” must mean a pro¬ 
ceeding that is described in the Code as an appeal 
and cannot possibly be given an extended meaning 
so as to include an application for revision. Simi¬ 
larly “an appeal under the Code of Criminal 
Procedure” must mean a proceeding that is des¬ 
cribed in the Code of Criminal Procedure as an 
appeal and cannot include an application for 
revision. In Articles 150 to 157 the word “appeal” 
is not used in a general sense and is qualified by 
the words “under the Code of Criminal Procedure” 
or “under the Code of Civil Procedure.” In Art. 
182, the word is used without any such qualifica¬ 
tion. That is why it is interpreted there in a 
general sense to include an application for revi¬ 
sion also. 

(12) The word “appeal” is used in Section 12 
(2) in a general sense and is net qualified by any 
of the phrases mentioned above. Therefore, it 
must be construed in the same manner in which 
it is construed in Article 182. In other words, 
an application for revision is an appeal w'ithin 
the meaning of that provision. It was remarked 
by Agarwala, J. in — ‘Kallu Mai v. Municipal 
Board. Nawabganj’, AIR 1942 Oudh 392 at p. 393 
(L) that Section 12. Limitation Act, does not 
apply to an application for revision probably 
because no period of limitation is prescribed in 
the Limitation Act for it. The learned Judge did 
not mean to say that the word “appeal” in S. 12 


does not include an application for revision. He 
oiu not mean to exclude this as an additional 
reason for not specifically including an application 
for revision within the scope of Section 12. 1, 

therefore, hold that an application under S. 85 
of the ?ancha 5 ^at Raj Act is an appeal within the 
meaning of S. 12 (2) of the Limitation Act. 

(13) I was not impressed with the argument in 
the alternative that even if the application were 
not an appeal, since it was required by a rule cf 
the Rules framed by Government to be accom¬ 
panied by a copy of the order sought to be revised, 
the time spent in obtaining the copy ought to be 
e.xcludsd. Section 12 (2), Limitation Act, is the 
only provision dealing with exclasion of time on 
the ground that it was required for obtaining a 
copy. Neither does it lay down that the time can 
be excluded only if the copy actually accompanies 
the appeal or application nor does it lay down 
that the time spent in obtaining a copy of a 
decree, sentence or order must be deducted, even 
though it is not a decree, sentence or order 
appealed from or .sought to be reviewed, merely 
because it is required by law to accompany the 
appeal or application. The Judicial Committee 
decided in — ‘Jijibhoy v. T. S. Chettyar FiiTn’. 
AIR 1923 PC 103 (M) that the time required for 
obtaining copies of the decree and judgment must 
be excluded even though by rules of the Court it 
is not neces.sary to obtain them. The reason is 
that Section 12 makes no reference to the Code 
of Civil Procedure or any other Act and does not 
say why the time is to be excluded, but simply 
exacts it as a positive direction. The rules framed 
by this Court in regard to references under S. 66 
(3) of the Income-tax Act require an application 
to be accompanied by copies of the orders of the 
Income-tax Officer, the Assistant Commissioner 
and the Commissioner disposing of the case, 

but the meie fact that these orders are required 

does not connote that the applicant has a right 

to extend the period of limitation bv the period 

required for obtaining copies of orders other 

than those of the Commissioner of Income-tax 
under reference.” 


See — ‘in the matter of Gulab Chand Chotey 

Lai (D)’ at page 686. See also the case of_ 

’Narsing Sahai fF)’ in which the Full Bench 
refused to deduct the time scent in obtaininc^ a 
copy of the judgment of the trial Court even 
though it was required to accompany the memo- 
ranaum of second appeal. 

<W The applicants were entitled to deduction 
of the time spent by them in obtaining a copy of 
the order of the panchayati adalat. When it is 
deducted, their appllcatiun was within time and 
should have been heard on merits by the Sub- 
divisional Magistrate. The Sub-divisional Magis- 
trate by refusing to hear it, failed to exercise 

therefore, order a 
fiuashing the order of 
the Sub-divisional Magrstrate dated 15-4-1953. I 

direct hirn to restore the revision application to 
its original number and hear it on merits 


A/V.S.B. 


Writ issued. 
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(a) Factories Act (1948), S. 106 — Scope. 

Section 106 does not enjoin that cognizance 
would also be taken within three months of 
the offence. All that it requires is that a 
complaint should be made within three 
months. It a complaint is made in proper 
time, but the Magistrate does not choose to 
issue orders on the complaint for some time, 
the complaint cannot be said to be bad. 

3) 

(b) Factories Act (1948), S. 62 ~ Scope. 

The words of Section 62 clearly indicate 
that the register should be available to the 
Inspector at all times, that is, should be 
produced immediately on demand. If the 
manager of the factory does not happen to be 
on the premises at the time of the inspection, 
he should make arrangements that the register 
is made available to the Inspector whenever 
the Inspector choo.ses to go and inspect the 
factory. The evident intention of the legis¬ 
lature is that the register should be at the 
place where work is going on. (Para 4) 

D. N. Bhattacharji. for Applicant; M. L. Trivedi 
for Addl. Government Advocate, for the State. 


of the case issued his first order on the 17th 
June and as such took cognizance of the offence 
on the 17th June, a day after the expiry of 
three months of the date of the offence. This 

section does not enjoin that cognizance should 

also be taken within three months of the offence. 
All that it requires is that a complaint should be 
made within three months. In the present case 
the complaint which resulted in the conviction 
of the applicant was received by a Magistrate 
who was competent to take cognizance of the 

case on the 11th June, 1952. This was within 

three months of the date when the offence came 
to the knowledge of the Inspector. If a com¬ 
plaint is made in proper time, but the Magistrate 
does not choose to issue orders on the complaint 
for some time, the complaint cannot be said to 
be bad. There is thus no force in the contention 
of the learned Counsel for the applicant on this 
point. 

(4) Another point which has been pressed on 
behalf of the applicant is that the Inspector of 
Factories should have given reasonable time ahd 
opportunity to the applicant to produce the regis¬ 
ter. Section 62 of the Factories Act is as follows: 


ORDER: The applicant in this case has been 
convicted under section 92 of the Factories Act. 
1948, for having contravened the provisions of 
section 62 of the Factories Act. 

(2) It appears that one Sri P. C. Joshi, Inspec¬ 
tor of Factories, U. P. inspected the factory of 
the applicant at Sitapur on the 16th March. 1952. 
which was a Sunday. He found some persons 
working there and demanded the registers of 
workers. The registers of workers were not pro¬ 
duced by anybody present and the Inspector of 
Factories had to come away. He reported the 
matter and ultimately a complaint was sent by 
the Chief Inspector of Factories to the City Magi¬ 
strate. Sitapur. This complaint was received on 
the 11th June, 1952, when it was ordered to be 
transfen'ed to the Fact-ory Magistrate, for neces¬ 
sary action. The Magistrate to whom this case was 
transferred ordered on the 17th June. 1952, that 
summons might issue to the applicant. The case was 
then tried and the applicant was convicted and 
sentenced to a fine of Rs. 100/-. He went in revi¬ 
sion to the Sessions Judge who maintained the 
conviction but reduced the sentence to a fine of 
Rs. 20/-. The applicant has come up in revision. 

(3) The first point which has been urged on 
behalf of the applicant is that cognizance of the 
offence having been taken more than three 
months after the offence was committed the 
conviction was bad in view of the provisions of 
section 106 of the Factories Act. Section 106 of 
the Factories Act is as follows : 

“No Court shall take cognizance of any offence 
punishable under this Act unless complaint 
thereof is made vathin three months of the 
date on which the alleged commission of the 
offence came to the knowledge of an Inspector: 

Provided that where the offence consists of 
disobeying a written order made by an Inspec¬ 
tor, complaint thereof may be made within six 
months of the date on which the offence is 
alleged to have been committed.” 

It appears, therefore, that no court shall take 
cognizance of any offence punishable under the 
Factories Act unless a complaint thereof was 
made within three months of the date on which 
the commission of the offence came to the know¬ 
ledge of the Inspector. It has been argued on 
behalf of the learned Counsel for the applicant 
that the Magistrate who finally took cognizance 


“(1) The manager of every factory shall main¬ 
tain a register of adult workers, to be available 
to the Inspector at all times during working 
hours, or when any work is being carried on 
in the factory, showing— 

(a) the name of each adult worker in the 
factor}’; 

(b) the nature of his work; 

(c) the group, if any, in which he is included: 

(d) where his group works on shifts, the re¬ 
lay to which he is allotted; 

(e) such other particulars as may be pre¬ 
scribed.” 


This Act. therefore, requires that a register of 
adult workers shall be maintained by the mana¬ 
ger of every factory to be available to the In¬ 
spector at all times during working hours or 
when any work is being carried on in the factory. 
The words of the section, therefore, clearly indi¬ 
cate that this register should be available to the 
Inspector at all times, that is, should be produc¬ 
ed immediately on demand. If the manager of 
the factory does not happen to be on the pre¬ 
mises at the time of the inspection, he should 
make arrangements that the register is made 
available to the Inspector whenever the Inspector 
chooses to go and inspect the factory. The evi¬ 
dent intention of the legislature is that the re¬ 
gister should be at the place where work is go¬ 
ing on. The applicant in the present case ad-( 
mitted that he was not present at the time of 
the inspection and came to the factory about 
half an hour after the Inspector had come. He 
also admits that the register was not made avail¬ 
able to him at the time when he demanded it- 

There had. therefore, been a clear breach of 
section 62 of the Factories Act. The contention 
of the learned Counsel that time should be allow¬ 
ed to a manager of a factory, who is not even 
present at the time of the inspection at tne 
factory to produce the register at some future 
time, does not appear to be correct. 

(5) No other point has been pressed in revision. 

(6) The application for revision is, therefore, 
dismissed. 


B/D.H.Z. 


Revision dismissed. 
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Opposite Party. 

Misc. Writ No. 414 of 1953 and Civil Misc. 
Writ Nos. 537. 579 to 582, 587 to 595. 597 to 
603, 617 to 620, 622, 623, 626 to 629, 633, 634, 
638, 639, 651 to 654, 677 of 1952, and 339 to 
342, 351 to 355, 363, 372 to 374, 397, 416 to 464, 
504 and 505 of 1953, D/- 17-11-1953. 

(a) Uttar Pradesh State Road Transport Act 
<1950) (2 of 1951), Preamble and S. 3 — Act 
cannot be challenged on ground that it in¬ 
fringed Art. 19(6) — (Constitution of India, 
Art. 19(6) (before its amendment) ). 

The State cannot take advantage of Art. 
19(6) in its amended form in judging the 
validity of U. P. Act, 2 of 1951, passed be¬ 
fore the amendment. (Paras 28, 112) 

The right which has been affected by the 
U. P. Act, 2 of 1951 is not any unrestricted 
right to use the national highways because 
there was, after the passing of the Motor 
Vehicles Act, no such right. (Para 26) 

The right of the individual to utilize 
motor vehicles for purposes of trade was 
restricted to such an extent under the 
Motor Vehicles Act as to be almost non¬ 
existent; the right was only available 
when a permit for the exercise cf that 
right was available to the person from the 
appropriate authority under the Motor 
Vehicles Act. The impugned Act (U. P. 
Act 2 of 1951) when it takes away that 
right of the individual, if it does so, then, 
it is not taking away any right of the in¬ 
dividual to carry on any occupation, trade 
■or business. (Para 27) 

Whether a restriction is reasonable or 
not has to be judged in the setting of time 
and circumstances. It has also to be view¬ 
ed in the light of the economic_ and social 
needs of the community obtaining at any 
particular time. It may further have to be 
judged in certain cases having regard to 
geographical conditions. The legislature 
must be deemed to be a good judge of the 
things that can subserve the common 
good of the people and the view of the 
legislature should, therefore, be entitled 
to great weight by Courts when they have 
to determine whether or not certain re¬ 
strictions which have been placed on the 
rights of the individuals are in the inte¬ 
rests of the general public. (Para 33) 

There is no gainsaying the fact that 
transport services are essential to the life 
of a community and that it is conducive 
to the interests of the general public to 
have an efficient system of transport ser¬ 
vices. The resources of a State are always 
^ greater than the resources of individual 
operators and if for nothing else, on this 
alone it is ‘prima facie’ more desirame 
that a service vital to the needs of the 
community should be operated by the 
State rather than by individuals. The 
question of co-ordination and other simi¬ 
lar questions also play a vital role in 
making such services efficient and for 
these purposes again, if for nothing else, 
the SJ:ate stands in a better position th^an 
does an individual. (Para 33-, 

1954 A11./33 & 34 


A monopoly in favour of the State in 
respect of such services held could not be 
said to be an unreasonable restriction on 
the rights of the individuals if the U, P. 
legislature has thought it fit to create one 
by Act, II of 1951. (Paras 33, 120) 

The Act could not therefore be challeng¬ 
ed on the ground that it infringed Art. 19 
(g) of the Constitution. (Para 34) 

(b) Uttar Pradesh State Road Transport 
Act, 1950 (2 of 1951), S. 3 — Act is not discri¬ 
minatory — S. 3 is not ultra vires — (Consti¬ 
tution of India, Art. 14). 

Whenever there is a proper classifica¬ 
tion, viz. a classification which bears a 
reasonable and just resemblance to the 
subject-matter of the legislation then it 
cannot be contended that the legislation 
was in the teeth of the ^arantee contain¬ 
ed in Art. 14. In determining whether the 
classification bears a proper resemblance to 
the subject-matter of the legislation, Courts 
have not to look to the objects which 
were sought to be achieved by the legisla¬ 
tion. It is permissible for a Court to take 
into account the title, the preamble, as 
also the framework of the legislation to 
determine the true scope and nature of it. 
In determining the purpose of the legisla¬ 
tion and further in determining whether 
the provisions contained in the legislation 
are likely to achieve the objects with 
which the legislation was forged courts 
must lean in favour of the view that the 
objects are likely to be achieved since the 
legislature was of that view. Case law Ref. 

(Para 46) 

All reasonable classifications which have 
a proper and just resemblance to the sub¬ 
ject-matter of the legislation cannot be hit 
by the guarantee contained in Art. 14. 
Therefore, the only question that arises for 
determination in this connection is whe¬ 
ther the classification visualised or indi¬ 
cated in Cl. (6)(ii) of Art. 19 is a reason¬ 
able classification. Having in mind the 
scope of the U. P. Act 2 of 1951 which 
necessarily would fall within the scope cf 
sub-cl. (ii) of Cl. (6) the classification in¬ 
dicated must be held, at least after the 
amendment became effective, to be a rea¬ 
sonable classification in relation to the 
field of legislation which is indicated in 
that sub-clause. The idea of the State com¬ 
ing into the field of trade and commerce 
was not for the first time visualised by the 
Constitution makers when they put in Cl. 
(6)(ii) in Art. 19 of the Constitution. 

(Para 48) 

The question whether a classification is 
reasonable and proper or not must be 
judged more on common sense than on 
legal subtleties. (Para 49) 

Classification is almost inherent in the 
concept of a monopoly. Therefore, the only 
question that arises for determination is 
whether this classification is reasonable or 
not. That the classification in the im¬ 
pugned Act bears a reasonable resemblance 
to the subject-matter of the legislation 
cannot be seriously disputed for the whole 
object with which the impugned legislation 
had been passed is to provide a State road 
transport service which would be a suit¬ 
able and an efficient road transport ser- 
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vice and which v/ould subserve the com¬ 
mon good of the people of the State. 

(Para 49) 

By the process of classification the State 
has the power of determining who should 
be regarded as a class in relation to a law 
enacted on a particular subject. This 
power in some degree was likely to proauce 
some inequality but if the law dealt with 
the liberties of a number of well defined 
classes then tha law was not open to the 
charge of denial of equal protection on the 
ground that it had no application to other 
persons. Equal protection claims under 
Art. 14 always are examined with the 
presumption that the State action is rea¬ 
sonable and just. Unless it can be shown 
that the discrimination that has been re¬ 
sorted to Or the power to discriminate has 
been given without reason it cannot be said 
that there is unequal treatment. 

(Para 50) 

It cannot be contended reasonably that 
the State Government would “without rea¬ 
son” discriminate or that there is in S. ‘A 
of the impugned Act a power to discrimi¬ 
nate ‘without reason’ given to the State 
Government. The State Government can¬ 
not arbitrarily associate individual with 
itself in running the transport service's or 
arbitrarily exclude individuals Irom asso¬ 
ciation with itself; it can only associate or 
leave out persons in the interests of the 
general public or for subserving the com¬ 
mon good. The legislative policy in re¬ 
gard to the matter is clear and definite and 
it is only the effective method of carrying 
out that policy that a discretion has been 
vested by the statute on the State Govern¬ 
ment to make selective application of the 
law to certain classes or groups of persons. 
Therefore S. 3 of the impugned Act does 
not confer on the State Government a 
power which could be utilized by them 
arbitrarily for making discrimination. Sec¬ 
tion 3 of the impugned Act is not ultra 
vires. (Para 51) 

(c) Constitution of India, Arts. 19(6) (ii) and 
14 — There is no conflict between Art. 19(6) 
(ii) and Art. 14. (Para 47) 

t(d) Uttar Pradesh State Road Transport Act 
1950 (2 of 1951), S. 11(2) — Validity. 

The provisions of S. 11(2) of the Act are 
‘ultra vires’ the State Legislature. AIR 
1952 All 866, Foil. (Para 54) 

(e) Uttar Pradesh State Road Transport Act, 
1950 (2 of 1951), Preamble — State cioes not 
acquire any property or interest in commercial 
undertaking — (Constitution of India, Art. 31). 

The right to compensation under the 
Constitution does not arise on mere depri¬ 
vation of property. The right to compen¬ 
sation arises only when after deprivation 
there has been a vesting in the State of 
that property or there has been depriva¬ 
tion by acquisition. (Para 59) 

In order to judge whether there is a 
right to compensation or not the property 
acquired must be traceable to the earlier 
owner who has been deprived of it before 
any question of compensation can, under 
the Indian Constitution, arise. The right to 
get compensation under American Consti¬ 
tution is on a slightly different footing. 

(Para 62a) 


A privilege or an immunity or a right in 
order to be property must be available 
against all others. The right under the per¬ 
mit to ply vehicles under Motor Vehicles 
Act is not a right available against all 
others. (Para 61) 

The petitioners’ common law right to use 

the ‘public highways’ in a particular man¬ 
ner under a permit cannot be any right in 
property or an interest in an undertaking 
within the meaning of Art. 31 cf the Consti¬ 
tution. (Para 66) 

Under the Motor Vehicles Act everyone 
who could obtain the necessary permit was 
entitled to run buses or motor vehicles cn 
such routes as were permitted. The State 
could, and as a matter of fact did, run 
motor bus services on many of the routes 
on which private operators operated their 
services. By depriving the private ope¬ 
rators of their right to run buses 

on certain routes and by deciding to 

run those routes itself the State did 

not acquire the right which was of iiie 
petitioners, whether such right was “pro¬ 
perty” or an interest in a commercial 
industrial undertaking. The vehicles which 
were being operated by the private opera¬ 
tors have not been acquired by the State, 
nor has any other tangible property which 
was used b 3 '' the petitioners for their busi- 
nes.s been acquired. What has been done 
is that the petitioners have been prohibit¬ 
ed from operating their buses on certain 
routes. This right of the petitioners has in 
no way been vested in the State, inasmuch 
as. the State always had an equal right 
with the petitioners tp run their buses on 
these routes. It cannot be argued that the 
moment a monopoly in this matter was 
created in favour of the State the same 
moment, notionally at any rate, certain 
rights of the individual operators vested 
in, or was acquired by, the State. If this 
were so, then every individual who had a 
potential right to apply for a permit and 
get it, could say that his right also has 
been acquired by the State and as such he 
was entitled to compensation. The right to 
claim compensation is not founded on any 
such notional or far-fetched conception. 
The right to compensation is available 
when there has been in substance and in 
reality an acquisition. (Para 63) 

Moreover what was done by the impugn¬ 
ed Act was to place reasonable restriction 
on the rights of the petitioners and there 
was no “taking” of any property of the 
petitioners. When once it is found that the 
restriction imposed is reasonable and there 
is no actual “taking” then no question of 
compensation can arise. (Para 67) 

Consequently the Uttar Pradesh State 
Road Transport Act is not ‘ultra vires’ in¬ 
asmuch as it makes no provision for com- 
pansation, for, there was no occasion^ to 
make any provision for any compensation. 

(Para 68) 

(f) Uttar Pradesh State Road Transport Act, 

1950 (2 of 1951), Preamble — Act is not hit by 

Art. 301 — Scope and applicability of Art. 3U1 

— (Constitution of India, Art. 301). 

By Art. 304 it is competent for the 
Legislature of a State to impose such rea¬ 
sonable restrictions on the freedom ol 
trade, commerce or intercourse as may Pe 
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required in the public interest. There, 
however, is a proviso that no Bill or 
amendment for the purposes mentioned 
above shall be introduced or moved in the 
Legislature of a State without the previ¬ 
ous sanction of the President. The gua¬ 
rantee contained in Art. 301, therefore, is 
not an unqualified guarantee. Art. 301 
mere or less is complementary to the gene¬ 
ral provision contained in Art. 19(g), inas¬ 
much as Art. 301 gives a kind of territorial 
protection to trade, commerce and inter¬ 
course, a protection which incidentally 
enures to the benefit of those who engage 
in trade, business and commerce or carry 
on intercourse of the type visualised under 
this Article. The protection which Art. 301 
contemplates is what may be termed, 
“trade in motion” so that the restriction 
has to be, when it is being judged, restric¬ 
tion on the flow of goods as such, and not 
in the flow of goods through the agency 
or medium of any particular individual or 
group of individuals. (Para 71) 

In order to determine whether there has 
been an infringement of Art. 301 of the 
Constitution or not, the “pith and sub¬ 
stance” of the enactment must be seen. 
1949-2 All ER 755, Relied on. (Para 72) 

Uttar Pradesh State Road Transport Act, 
1950 (2 of 1951) is not hit by the provi¬ 
sions of Art. 301 of the Constitution. 

(Para 74) 

(g) Uttar Pradesh State Road Transport Act, 
1950 (2 of 1951), S. 7 — Validity. 

Section 7 gives a right to the executive 
authority to make certain orders in res¬ 
pect of specified matters; by this section 
the executive authority has not been vest¬ 
ed with the power to either cancel or modi¬ 
fy any previous legislation. Section is not 
therefore ‘ultra vires’. (Para 75) 

(h) Uttar Pradesh State Road Transport Act, 
1950 (2.of 1951), Ss. 4, 5 and 6(2) — Applica¬ 
bility. 

Notification under publishing scheme — 
Objections for consideration of “Gover¬ 
nor” invited — No “prescribed authority” 
under Act — Objections considered by De¬ 
puty Secretary of Government — Held that 
the power that the State Government could 
exercise under the provisions of S. 5(2) of 
the Act could properly be called the exer¬ 
cise of executive power — It certainly was 
not the exercise of a judicial power of the 
State even though the nature of the power 
was 'quasi’ judicial. Under S. 5(2) objec¬ 
tions had to be considered either by the 
State Government or if the State Govern¬ 
ment so directed, by the “prescribed 
authority”; that there could be no delega¬ 
tion of this power, that is to Say, the State 
Government could not, nor could the “pres¬ 
cribed authority” if there was any under 
S. 5(2), delegate the pov/er to ariybody 
else to consider the objection — This was 
so because of the provisions of S. 10 of the 
Act; that the State Government had by 
the rule framed by it under the Act consti¬ 
tuted the Transport Commissioner “the 
“prescribed authority” under the provi¬ 
sions of S. 5(2) and, therefore, it was 
either for the State Government itself or 
for the Transport Commissioner to hear 
those objections. The notification stating 
that the Governor was to consider the 
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objections indicated that it was the State 
Government which was to consider them. 
The hearing of the objections by the De¬ 
puty Secretary must, therefore, be deemed 
to have been a hearing by the Governor 
through an office subordinate to him in 
view of the fact that the ultimate notifica¬ 
tion that was published after the objec¬ 
tions had been entertained and heard stat¬ 
ed that “the Governor is pleased to order 
the publication of the scheme hereto an¬ 
nexed which has been confirmed under 
sub-section (2) of S. 5 of the said Act.*” 
The schemes finally published were rot 
open to challenge on the ground that the 
petitioners had either no opportunity of 
raising objections or that the objections 
had been decided by an improper authority 
or that the procedure followed in deciding 
those matters was an illegal procedure. 

(Paras 77, 78, 79, 80) 

(i) Uttar Pradesh State Road Transport Act, 

1950 (2 of 1951), Ss. 4 and 5 — Rules under 
Act, Rule 3 — Publication of Scheme is not the 
essence of the matter. (Para 82) 

(j) Uttar Pradesh State Road Transport Act, 

1950 (2 of 1951), Ss. 4 and 5 — Notification 
under, in English and Hindi — Contradiction 
between — Under Art. 348(1) (b) (hi), notifica¬ 
tion in English must prevail over Hindi noti¬ 
fication — (Copstitution of iindia, Art. 348(1) 
(b) (hi)). (Para 83) 

(k) Uttar Pradesh State Road Transport Act. 
1950 (2 of 1951), Preamble — Extra-territorial 
operation. 

The Act could certainly give power to 
the State Government net to let anyone 
operate his bus within the territory of the 
State irrespective of the fact whether he 
was operating his bus on a permit obtain¬ 
ed from an authority within the State or 
because of a permit granted to him by an 
authority outside the State. Under the Act 
no power has been conferred on the State 
Government to operate extra-territorially. 

(Para 84) 

G. S. Pathak, V. D. Bhargava, R S. 
Pathak, Chhail Behari Lai Saxena, S. N. 
Sahai, S. N. Katju, S. S. Dhawan, for Appli¬ 
cants; Advocate-General and Standing Counsel, 
for Opposite Party. 
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A. I. R. 


MUKERJI J.: 


These are 106 connected petitions under 
Article 226(1) of the Constitution of India. All 
these petitions raise more or less the same 
questions for decision — at any rate the main 
questions which fall for determination in these 
cases are the same. These are all petitions by 
persons who have been operating motor vehi¬ 
cles for gain on the public highways of the 
State. ^ These petitioners had the necessary 
“permit” to operate their vehicles under the 
Motor Vehicles Act of 1939. The Uttar Pradesh 
Government has, by virtue of powers conferred 
upon it by the Uttar Pradesh State Road Trans¬ 
port Act, 1950 (U. P. Act No. II of 1951), here¬ 
inafter referred to as the impugned Act, in 
effect stopped some of the petitioners from 
plying their vehicles on the public highways 
and instead commenced plying vehicles of its 


own. 


(2) All the petitions have more or less 
sought common reliefs. The main relief sought 
is that a writ in the nature of mandamus be 
issued to opposite parties Nos. 1 and 2, namely, 
the Government of the State of Uttar Pradesh 
and the Minister of Transport, Uttar Pradesh, 
to withdraw the declaration made under section 
3 of the^ impugned Act and to withdraw certain 
notificationB whereby they have stopped the 
vehicles of the petitioners and have substituted 
therefor their own vehicles. There is a specific 
prayer for a writ of mandamus as against the 
opposite parties directing them not to ply and 
operate the State Road Transport Services on 
any of the routes on which the petitioners ply 
their vehicles. 


(3) The main controversy in the case has 
centred round the State’s power to take over 
motor transport services of the State so as to 
run these services itself. This controversy has 
to be viewed in the light of some history. It is 
common knowledge that in recent years 
transport of passengers and goods by motor 
vehicles has grown in this country greatly. 
The nature of the country and its needs clear¬ 
ly appear suited to such a growth and conse¬ 
quently these services attracted the attention 
of private operators as also of the State which 
has always to bear in mind and keep an eye 
on the services that fall in the category of pub¬ 
lic utility services. 


(4) In 1914 the Indian Legislature passed a 
Motor Vehicles Act (Act VII of 1914), whereby 
it imposed certain conditions on individuals 
who possessed motor vehicles and who wished 
to use those vehicles on the public highways. 
In 193d the Act of 1914 was largely altered. In 
the statement of objects and reasons of this 


Act it was stated that the Act of 1914, which 
had been made to suit the conditions of motor 
vehicle traffic at an early stage of its develop¬ 
ment, was no longer adequate to deal with the 
conditions which had come into existence on 
account of the rapid growth of motor transport 
in the country. 

^ The framers of the 1939 Act visualized that 
in the interest of safety and public convenience 
as also for the development of a co-ordinated 
system of transport a much closer control was 
required. It was further visualized that it was 
necessary to have “power” by which it was 
possible to effectively regulate motor transport 


Before the Act of 1939 came on to the sta¬ 
tute book the Government of India appointed 
a committee of enquiry in 1933 to investigate 
and report on the question of the desirability 
of co-ordinating road and rail traffic in the 
country. The committee made its report and 
its report indicated that it was in the vital 
interests of the community to have a scheme 
of co-ordination of road and rail traffic because 
of the unfair competition that subsisted bet¬ 
ween the transport services and because such 
competition was detrimental to the national 
interest. 


(5) Sometime in the year 1948 or so the 
State of Uttar Pradesh conceived the plan of 
operating State buses on some of the national 
highways of the State. The State first came into 
this service as a competitor with private ope¬ 
rators, but later it attempted to acquire a 
monopoly of some of the routes by taking re¬ 
sort to certain provisions of the Motor Vehi¬ 
cles Act of 1939. There was, therefore, a con¬ 
troversy raised by the private operators whose 
interests were affected and these operators 
challenged the power of the State to efi«ct a 
monopoly in its own favour by inserting to 
certain powers which had apparently been con¬ 
ferred on the executive authority of the State 
under the Motor Vehicles Act. 


Under the Motor Vehicles Act thfere was 
power vested in an authority called the trans¬ 
port authority to grant and regulate permits 
in respect of public vehicles and the State 
through this agency regulated private trans¬ 
port in such a manner as to eliminate private 
operators from sofne of the routes and thus 
laying those routes free for operation by State 
buses only. After the Constitution came into 
force, and with it the guarantee to the indivi¬ 
dual under Article 19(g) of freedom “to prac¬ 
tice any profession, or to carry on any occupa¬ 
tion, trade or business”, the bus owners whose 
interests w'ere affected moved petitions in this 
Court under Article 226 of the Constitution 
for seeking redress against what they thought 
was an unlawful interference by the State of 
the individual’s freedom of trade. 


One of the questions which was canvassed in 
these petitions, which were heard by a Full 
Bench of five Judges and the decision of which 
case is to be found in — ‘Moti Lai v. Govt, of 
the State of Uttar Pradesh’, AIR 1951 All 257 
(A), was, whether or not it was possible for 
the State to have, in effect, a monopoly of 
motor transport under the provisions of the 
Motor Vehicles Act of 1939? The view express¬ 
ed in that case was that it was not possible un¬ 
der the provisions of the Motor Vehicles Act of 
1939, having in view the provisions of Articles 
14 and 19 of the Constitution of India, to 
create a monopoly in favour of the State. 
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The State Government had at that time 
stopped issuing “permits*' to private operators 
and had, by virtue of the provisions of section 
42(3) (a) of the Motor Vehicles Act, put on the 
road transport vehicles of its own without 
securing permits for them. The Full Bench did 
net upheld the power of the State in the man¬ 
ner it had been exercised and expressed the 
view that it could not discriminate for the 
purpose of its own benefit and in its own 
favour and, therefore, the private operators 
were able to retain their interests in respect 
of the routes and the permits to which they 
were entitled under the Motor Vehicles Act. 

(6) It appears that the State Government 
was anxious to secure a monopoly in respect of 
motor vehicle transport and with this object it 
sought legislative authority from the Uttar 
Pradesh Legislature. The Uttar Pradesh State 
Road Transport Act, 1950, (the impugned Act), 
appears to embody the culmination of that de¬ 
sire of the State Government. From the objects 
and reasons of the impugned enactment it is 
clear that the said enactment was brought into 
being because the Uttar Pradesh Government 
wished to run motor transport vehicles ex¬ 
clusively and that it could not do so under the 
Motor Vehicles Act of 1939 in view of the deci¬ 
sion of the Full Bench already referred to. It 
was stated that it was essential for “public 
good** that the State transport should continue 
and the legal difficulties arising from the High 
Court’s decision should be remedied. It was, 
therefore, in order to remedy the legal diffi¬ 
culties which arose in the way of the State in 
running transport services that the Uttar Pra¬ 
desh State Road Act was passed. 

(7) The petitioners in all these petitions have 
challenged the validity of the Uttar Pradesh 
State Road Transport Act, 1950. The challenge 
to the Act is founded ‘inter alia’ on the follow¬ 
ing main grounds : 

(a) That the Act is discriminatory. 

(b) That the Act is in conflict with the 
guarantee contained in Article 19(1) (g) of the 
Constitution. 

(c) That by the Act the State has in effect 
acquired, in any event, an interest of the peti¬ 
tioners in an undertaking without making ;my 
provision fox compensation as required by 
Article 31(2) of the Constitution. 

(d) That the Act conflicts against the 
guarantee of freedom of inter-State and intra¬ 
state trade contained in Article 301 of the 
Constitution. 

^ (8) It is necessary at this stage to have a 
picture, in outline, of the impugned Act. Sec¬ 
tion 1 of the Act lays down the extent and the 
date On which it is to come into effect — it may 
be stated that the Act came into effect from 
February 10, 1951. Section 2 contains defini¬ 
tions. 

Section 3 confers power on the State Govern¬ 
ment to run transport services. This was the 
section which bore the brunt of the attack from 
the petitioners. The section is in these words: 

“Where the State Government is satisfied 
that it is necessary in the interest of general 
public and for subserving the common good 
so to direct, it may, by notification in the 
official Gazette, declare that the road trans¬ 
port services in general, or any particular 
class of such service on any route or portion 
thereof, as may be specified, shall be run 
and operated by the State Government ex¬ 


clusively, or by the State Government in 
conjunction with Railway, or partly by the 
State Government and partly by others in 
accordance with the provisions of this Act.” 

(9) Section 4 provides for a scheme of trans¬ 
port services and by sub-section (2) (g) power 
is conferred to cancel or modify “the existing 
permits granted under Chapter IV of the 
Motor Vehicles Act, 1939”. Further, by sub¬ 
clause (i), power is given to curtail routes 
covered by existing permits or to transfer per¬ 
mits to other route or routes. By sub-clause 
(k) power has been given to do “other conse¬ 
quential or incidental matters as may appear 
necessary or expedient for the purposes of the 
scheme” — this was in the nature of an omni¬ 
bus, residuary power. 

(10) Section 5 of the Act gives opportunity 
to persons wffiose interests were affected by the 
scheme promulgated under section 4 to object 
within thirty days from the publication of the 
scheme. The State Government or if the State 
Government so directs, a prescribed authority, 
was to consider the objections and either con¬ 
firm, modify or alter the scheme in such terms, 
of course, as it thought proper, 

(11) Section 6 provides for alteration or 
modification in any scheme. A scheme publish¬ 
ed under sub-section (3) of section 5 could, 
under this section, be cancelled, altered or 
modified by the State Government or by the 
Transport Commissioner with the sanction of 
the State Government at any time. By a pro¬ 
viso to this section it was provided that mere 
increase or decrease in the number of trans¬ 
port services or the change of types of vehicles 
or seating capacity etc. were not to be deemed 
to be modifications or alterations in a scheme. 
Sub-section (2) of section 6 provided that the 
procedure laid down in sections 4 and 5 were 
to be followed, so far as can be made applica¬ 
ble, in alterations and modifications of a 
scheme under this section. 

(12) Section 7 provided for consequences 
which ensued the publication of a scheme un¬ 
der section 5. It says that upon the publication 
of the scheme under section 5 and so long as 
that scheme remained in force, the conse¬ 
quences mentioned in that section were to be 
in effect. 

Section 7(l)(a) to (d) provides as follows: 

(a) “The State Government may, in the case 
of transport vehicles to be used by the State 
Government or by the State Government in 
conjunction with Railway provide for dis¬ 
pensation from observance of the provisions 
of Chapter IV of the Motor Vehicles Act, 
1939, as respects— 

(i) the necessity of taking out or granting 
or countersigning permits, 

(ii) the duration and renewal of permits, 

(iii) the conditions attached to permits, 

(iv) the cancellation and suspension of per¬ 
mits, 

(v) the restrictions on the number of per¬ 
mits, as it may notify in that behalf in the 
official Gazette; 

(b) No person (other than the State Govern¬ 
ment either singly or in conjunction with 
Railway) shall except as may be provided 
under clause (c) be entitled to a permit un¬ 
der Chapter IV of the Motor Vehicles Act 
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(c) The State Government may specify the 
number of transport vehicles, if any, for 
which the permits may be granted or counter¬ 
signed in favour of persons other than the 
State Government or the State Government 
and the Railway conjointly; 

(d) The State Government or any officer or 
authority empowered by it in this behalf 
may, in the manner prescribed, cancel any 
permit or direct that any permit or clas^ of 
permits shall not be renewed or shall not be 
effective beyond such date as may be speci¬ 
fied or reduce and curtail the number of 
vehicles or routes covered by any permit or 
alter the conditions attached to any permit 
or attach any new condition to any permit 

granted under Chapter IV of the Motor Vehi¬ 
cles Act, 1939”: 


(13) The provisions of clause (e) are not 
very material, but the provisions of clause (f) 
which are in these words, are material : 

' State Government may for purposes 

of this Act issue directions, as it considers 
necessary, to the State Transport Authority, 
Regional Transport Authority or any other 
authority or officer and Such officer or autho¬ 
rity shall forthwith give effect to all such 
orders and directions.” 


(14) Sub-clause (2) of Section 7 is in these 
words : 

“(2) Nothing in sub-section (2) of section 44 
of the Motor Vehicles Act, 1939, shall apply 
to any officer or authority specified in the 
notification under clause (e) of sub-section 
\ ^ / ♦ 


(15) It^will be clear from the provisions of 
section (, particularly from the provisions 
quoted above, that very large powers were 
conferred on the State Government in regard 
to motor transport Services. It would also ap¬ 
pear that the provisions of the Motor Vehicles 
Act, 1939, particularly the provisions of Chap¬ 
ter IV of that Act, were made ineffective in 
respect of certain matters. It was argued on 
behalf cf the petitioners that this section gives 

power to the State Government to discrimi¬ 
nate. 

(16) By section 10 provision was made for 

delegation of powers. The section is in these 
words : 

"The State Government may, by notification 
in the Gazette, delegate to an officer or autho¬ 
rity Subordinate to it, any of the powers con¬ 
ferred on it b 3 ’‘ this Act except those speci¬ 
fied in section 3 and sub-section (2) of sec¬ 
tion 5 to be exercised subject to any re¬ 
strictions and conditions as may be specified 
in the notification.” 

(17) Section 11 provides for repeals. Sub¬ 
section (1) of that section says: 

“Where there is any conflict or inconsistency 
between the provisions of this Act and the 
provisions of any other law, then the provi¬ 
sions of this Act shall prevail.” 

Sub-section (2) is in these words : 

“Any order made or deemed to be made un¬ 
der this Act shall have effect notwithstand¬ 
ing anything inconsistent therewith contain¬ 
ed in any other enactment or any instru¬ 
ment having effect by virtue of such enact¬ 
ment.” 

It was contended that sub-section (2) of sec¬ 
tion 11 was ‘ultra vires’ in view of the pro¬ 


nouncement of the Full Bench in the case of 
— ‘Bhushan Lall v. State’, AIR 1952 All 866 
(B), inasmuch as the words and the effect of 
sub-section (2) of section 11 were the same as 
those of section 6 of the Essential Supplies 
(Temporary Powers) Act, (Act XIV of 1946). 

(18) The other important provision of the 
im^pugncd Act is the provision contained in 
section 13 of the Act which in effect validates 
certain things. It is necessary to quote this 
section in extenso. It runs as follows : 

13. Validation.—(l)(a) Every— 

^tate Road Transport Service commenc¬ 
ed before the appointed date and operating 
on any route at such date, and 

(ip order cancelling or curtailing any per¬ 
mit for transport vehicle, or attaching any 
new condition or altering the conditions al¬ 
ready attached to any permit for such vehi¬ 
cle, and every order reducing or other¬ 
wise fixing the number of transport 
vehicles to be used on any route or chang¬ 
ing the route relating to the permit, and 
every order refusing to renew any permit 
previously granted, made on or before the ap¬ 
pointed date on account of the State Road 
Transport Service running and operating or 
commencing _ to run and operate on the 
route to which the permit related, shall be 
and is hereby made and declared to be valid 
in law. any provision in the Motor Vehicles 

Act. 1939, or any other law notwithstanding, 
and 

(b) Every route on which the State Road 
Transport Service was operating on the ap¬ 
pointed date and every such service shall 
fcr purposes of this Act, be deemed as the 
case may be to be a route specified in a 
notification under section 3, and the service 
operating under a scheme duly prepared and 
published under and in accordance with sec¬ 
tions 4 and 5, provided that the State Gov¬ 
ernment publishes in the official Gazette 
within fifteen days of the commencement of 
this Act a scheme as to the aforesaid road 
transport service providing as far as may be, 
for all or any of the matters specified in 
sub-section (2) of section 4 and the scheme 
so published shall be and be deemed to be 
the scheme duly confirmed and published 
under sub-section (3) of section 5 and the 
route to which it relates shall be called a 
notified route and the provisions of sections 
6 and 7 shall be applicable thereto. 

(2) Any application for granting a permit for 
a transport vehicle made whether before or 
after the commencement of this Act in res¬ 
pect of a route, which is or is deemed to be 
a notified route, shall notwithstanding any¬ 
thing in the Motor Vehicles Act, 1939, or any 
judgment, decree or order of a Court, be de¬ 
cided in accordance with the provisions of 
this Act as if the Act had been in force at all 
material dates.” 

Clause (b) of section 13(1) contains provi¬ 
sion of great consequence for it provides for 
giving a “legal Status” to certain routes — a 
status which routes were to enjoy under the 
impugned Act after a notification under sec¬ 
tion 3 had- been issued and after a scheme had 
been duly prepared and published under sec¬ 
tions 4 and 5 of the Act. By this clause the 
existing routes, that is to say, the routes on 
which the State transport services were ope¬ 
rating on the appointed date, were to become 
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routes in accordance with a scheme prepared 
under the impugned Act and in respect of 
these the State Gk)vernment was obviated the 
necessity of making the necessary declaration 
under section 3 and following the procedure 
laid down in sections 4 and 5. 

A kind of ‘fait accompli* was legalized by 
this provision and further it was made open to 
the appropriate authority to make alterations 
and modifications in these routes as provided 
for by lection 6. Practically all the cases be¬ 
fore us were covered by a notification which 
was issued by the State Government in pursu¬ 
ance of section 13(1)(b) of the Act. 

(19) Section 14 of the impugned Act states: 

"‘Without prejudice to the provisions of Sec¬ 
tion 7, but notwithstanding anything con¬ 
tained in the Motor Vehicles Act, 1939, it 
shall be lawful for the Transport Commis¬ 
sioner or an officer appointed in that behalf 
by the Transport Commissioner to authorize 
a public carrier or contract carriage owned 
by the State Government to be used on any 
or all routes in Uttar Pradesh and the pub¬ 
lic service vehicle aforesaid may then be so 
used as if the authorization had been a per¬ 
mit granted under and in accordance with 
the previsions of the Motor Vehicles Act, 
1939.” 

This section in effect gives power to the 
Transport Commissioner or an officer appoint¬ 
ed in that behalf by the Transport Commis¬ 
sioner, to authorize the running of any State 
vehicle on any route notwithstanding anything 
contained in the Motor Vehicles Act. 

(20) By section 15 power was conferred cn 
the State Government to make rules for the 
purpose of carrying into effect the provisions 
of the impugned Act. The State Government, 
consequent upon the power conferred upon^ it 
by section 15, had made certain rules which 
were duly published in the Uttar Pradesh 
Gazette on February 3, 1951. By these rules 
certain terms were defined and among other 
things nrovision was made for publication of 
the scheme, for filing, receiving and hearing 
of objections and other incidental matters. 

(21) All the petitions were classified by 
counsel appearing for the petitioners into two 
groups, one, which consisted of those peti¬ 
tioners whose route or operational area was 
curtailed because of action taken under the 
impugned Act, and the other which consisted 
of those who were totally stopped from carry¬ 
ing on any operation on any route. There was 
also another distinction which was pointed out, 
namely, the distinction that obtained between 
those operators who plied “stage carriages 
and those who plied “contract carriages . A 
“contract carriage” has been defined in the 
Motor Vehicles Act in section 2(3) as follows : 

“ ‘contract carriage* means a motor vehicle 
which carries a passenger or passengers for 
hire or reward under a contract expressed 
•or implied for the use of the vehicle as a 
whole at or for a fixed or agreed rate or 
sum and from one point to another without 
slopping to pick up or set down along the 
line of route passengers not included in the 
contract; and includes a motor cab notwith¬ 
standing that the passengers may pay sepa¬ 
rate fares; 

Explanation.— ‘Contract carriage’ does 
not include a motor vehicle, possession of 
which has been temporarily transferred in 


accordance with an express agreement of 
hire for use as a private vehicle and which 
is used in accordance with the terms of such 
agreement”; 

“Stage carriage” has been defined by section 
2(29) of the Act as follows : 

“ ‘Stage carriage’ means a motor vehicle 
carrying or adapted to carry more than six 
persons excluding the driver which carries 
passengers for hire or reward at separate 
fares paid by or for individual passengers, 
either for the whole journey or for stages of 
the journey”; 

(22) From the aforesaid definitions it would 
appear that a “stage carriage” is what is popu¬ 
larly known as a “motor bus carrying passen¬ 
gers who wish to be carried along a public 
highway” while a “contract carriage” _ is one 
which carries passengers under a specific con¬ 
tract and over a specific and agreed route and 
is not a carriage that runs on any particular 
route catering for passengers wishing to travel 
along that route. Most of the petitions that 
come from the territorial region of Agra re¬ 
late to cases where the operation of “contract 
carriages” has been affected by an order of the 
State Government. 

(23) The main arguments in these cases on 
behalf of the petitioners were addressed to us 
by Sri Gcpal Swarup Pathak although several 
counsel represented the various petitioners. 
Those counsel who followed Sri Pathak adopt¬ 
ed the main arguments addressed to us by Sri 
Pathak and they only made submissions in 
regard to those points which required special 
attention in their respective cases. On behalf 
of the opposite parties arguments were ad¬ 
dressed to us in main by the learned Advo¬ 
cate General although the learned Standing 
Counsel also addressed us on certain ques¬ 
tions. 

(24) The arguments of Sri Pathak covered 
a very large field and his arguments bore the 
impress of a good deal of research and origi¬ 
nality. As an introduction to his main argu¬ 
ments Sri Pathak raised the question as to 
whether or not monopoly as an economic theory 
was a sound theory. Sri Pathak’s contention 
wqs that State monopoly was economically un¬ 
sound, and, as such, could not be conducive to 
public good. 

It was pointed out by Sri Pathak that the 
experience of some countries which had re¬ 
sorted to State monopolies in regard to certain 
trades and ventures had been a sad experi¬ 
ence and that some of those countries v/ere 
going back to the old order of things. In my 
view it is not strictly within our province to 
pronounce judgment on whether or not mono¬ 
poly is _ a sound economic theory. There is no 
gainsaying the fact that economic theories 
have undergone vital changes during the last 
25 years; at any rate, new concepts and new 
ideas of social well-being have occupied the 
minds of thinkers and ideas which a century 
back would have been rejected at stating have 
now come to stay. 

With the passage of time courts have start¬ 
ed recognizing such economic theories as are 
conducive to social interests. Many of the 
social interests which would have gone un¬ 
recognized sometime back have received re¬ 
cognition recently. It is reasonable to think 
that as new wants develop in the social order 
States and the courts will have to recognize 
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new social interests. The impugned legis¬ 
lation has been brought into being, as has 
already been noticed earlier, to subserve the 
common good of the people of the State of 
Uttar Pradesh. With the growing idea of hav¬ 
ing welfare States, controls by the States of 
activities which formerly remained uncon¬ 
trolled and remained within the exclusive am¬ 
bit of individual operation are becoming more 
and more common. The Directive Principles 

of our Constitution clearly indicate that the 
State has to try 

"to promote the welfare of the people by 
securing and protecting as effectively as it 
may a social order in which justice, social, 
economic and political, shall inform all the 
institutions of the national life.” 

Our Constitution has also guaranteed cer¬ 
tain freedoms to the individual citizens of 
India. It has conferred what are called “fun¬ 
damental rights” on the citizens and an in¬ 
vasion against these fundamental rights can 
be protected or guarded by having recourse 
to courts of law. Even, with all these circum¬ 
stances to guide us in deciding the larger ques- 
tion that was argued by Sri Pathak, namely, 
whether State monopoly could ever be in the 
interests of the people, the question could not 
appropriately be decided in these petitions. 


The narrower question was whether under 
the _ circumstances of these cases the State 
Legislature was competent, in the public inte¬ 
rest. to confer the power which it did by' the 
impugned Act on the State Government to 
create, in effect, a monopoly in respect of 
motor transport on certain routes This ques¬ 
tion, to my mind, calls for a decision from us, 
inasmuch as, what was attempted to be done 
by the impugned Act was, in effect, affecting 

1 fguaranteed by Article 
19(g) of the Constitution. 


(25) It was argued that the right to run a 
motor vehicle on the national highway was a 
trade or a business and a right to do that trade 
or business could only be affected by reason¬ 
able restrictions as were provided for by sub- 
clause (6) of that Article. It was next argued 
mat what has been done under the impugned 
Act IS not to place a reasonable restriction on 

the right guaranteed by Arti- 
t9(l)(g), but to completely destroy the 
right of trading by the running of motor vehi- 
on public highways. It was further argu- 
u 1 ^?^ restriction could never amount to total 
abolition of the trade unless, of course, it was 
an obnoxious or an immoral trade. 

(26) In the Full Bench case in AIR 1951 All 
257 (A), an opinion was expressed by a majo¬ 
rity of the Judges that the restrictions contem¬ 
plated by clause (6) of Article 19 of the Con¬ 
stitution could amount to a total annihilation 
of the right or a complete restriction thereof. 
It was also pointed out in that case that na¬ 
tionalization of any industry did not appear 
to be possible without direct legislation and 
if there was a legislation to that effect 
then the legislation had “probably” to be 

justified under Article 19(6) of the Constitu¬ 
tion, 


The right to use the public highway for 
purposes of trade or business was also recog¬ 
nized by this Full Bench though it was point¬ 
ed out that the right was exercisable subject 
^ .s^ch reasonable restrictions and regulations, 
which at times might even amount to prohi¬ 


bition, as might be necessary to be imposed in 
the public interest. The question which clearly 
arises for determination is, what is the right 
which the petitioners possessed and which has, 
according to them, been destroyed by the im¬ 
pugned legislation? Was it an unqualified right 
to run motor vehicles on the public highways 
unregulated and unrestricted or was it a right 
to run public vehicles on the national high¬ 
ways under a “permit” granted by the State — 
a permit that contained restrictions under 
which the vehicles could be run? 

To me it appears that the right which has 
been affected is not any unrestricted right to 
use the national highways because there was, 
after the passing of the Motor Vehicles Act 
no such right. Indeed, the Motor Vehicles Act 
of 1939 had placed restrictions on the exercise 
of the right of every person who wished to run 
a motor vehicle on the public highway. The 
restrictions placed on the right of the indivi¬ 
dual to run motor vehicles on the public high¬ 
ways were not affected by the provisions of 
Article 19(1)(g) of the Constitution inasmuch 
as clause (6) of that Article provides that 
nothing in sub-clause (g) of the said clause 
shall affect the operation of any ‘existing law* 
in so far as it imposes, in the interests of the 
general public, reasonable restrictions on the 
exercise of the right conferred by the sub¬ 
clause. That the Motor Vehicles Act was an 
“existing law” within the meaning of this 
clause is clear from the definition of that 
phrase in Article 366(10) of the Constitution. 

That the restrictions which the Motor Vehi¬ 
cles Act placed on the individual’s right to 
trade or to do business with the aid or with 
the instrumentality of motor vehicles could 
not be, in my view, called unreasonable re¬ 
strictions. The Full Bench decision referred 
to earlier also took the same view of the re¬ 
strictions contained in the Motor Vehicles Act. 
That being so, what we have to see is, what 
is the right that remained in the petitioners 
after the restrictions which had been placed 
on that right under the Motor Vehicles Act? 
Was it a right which could be called a right 
to trade or to do business by plying motor 
vehicles that remained with the petitioners in 
a restricted form or was it something that was 
conceded to them under a permit granted un¬ 
der the Motor Vehicles Act. Was it again a 
right to trade or to do business or was it only 
a^ right to use a motor vehicle on the public 
highways apart from any element of trade or 
business attaching to it? 

“Permit” has been defined by section 2(20) 
of the Motor Vehicles Act in these words : 

“ ‘permit’ means the document issued by a 

Provincial or Regional Transport Authority 

authorizing the use of a transport vehicle as 

a contract carriage or stage carriage, or 

authorizing the owner as a private carrier or 

public carrier to use such vehicle.” 

From the aforesaid definition it will be clear 
that the permit relates to the ‘use’ of the vehi¬ 
cle of a particular type and not to the carry¬ 
ing On of a particular trade or business. It 
may be that by using a particular vehicle in 
a particular manner a kind of trade or busi¬ 
ness was furthered or done, but that, to my 
mind, does not mean that the permit was for 
carrying on that business or that trade. Ey 
section 42 of the Motor Vehicles Act it was 
made obligatory on all owners of transport 
vehicles to obtain a permit before they could 
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use a vehicle on the public highway. The use 

of the vehicle was to be in accordance with 
the permit granted. 

By section 47 of the Motor Vehicles Act 
power was conferred on a Regional Transoort 
Authority to decide whether or not to graut a 
permit for the running of a “state carriage’* 
By section 50 of the Motor Vehicles Act power 
was conferred on a Regional Transport Autho¬ 
rity to grant or refuse to grant a “ccntract 
carriage” permit and by section 55 of the Act 
authority was vested to decide whether or not 
to grant a permit for a “public carrier.” 

(27) From what has been stated above, it 
would appear that what was restricted or con¬ 
trolled was the use of instruments or things 
which could further be used in connection with 
a trade or business; no trade or business, as 
such, was controlled by the Motor Vehicles 
Act. The question that may arise is whether, 
when restriction is placed on the use ot instru¬ 
ments or things that may be used for pur¬ 
poses of business by certain persons or c.ass 
of persons, can it be said that the business it¬ 
self has been controlled? 

The answer to this question is not easv, but 
on a certain view of the matter it may be 
possible to say that the controlling of instru¬ 
ments or things or implements of trade dees 
not necessarily mean the control of a trade or 
even of that particular trade in which or to 
further which such instruments or implements 
or things are used or may be found necessary 
for use. Be the position what it may, even if 
there has been a restriction placed on an in¬ 
dividual’s right of trade even then if the re¬ 
striction is a reasonable restriction and in the 
public interest then the restriction has to be 
upheld. It has to be borne in mind that in the 
operational field of a welfare State there are 
quite a large number of services which the 
welfare State is expected to render to the citi¬ 
zens of_ the State. No element of “trading” 
enters into consideration while the State ren¬ 
ders these services. The element of trading 
comes into the picture only when such ser¬ 
vices are offered by individuals or a collection 
of individuals for purposes of their individual 
or collective gain. The fact that certain ser¬ 
vices essential to the community may, if left 
to individual enterprise, yield profits or gains 
to the enterprising individual, does not neces¬ 
sarily make such services business under¬ 
takings in their essence. 

It was argued that anything that was likely 
to yield monetary gain to any per^son must be 
considered as potential fields for business: that 
may be so, but that by itself does not enable 
the individual to claim the right to do any¬ 
thing that may yield him profits for, if such a 
general proposition were true, then mankind 
would be open to the most ingenious and calous 
exploitation by scheming men. It is on this 
principle, I think, that it is not open to any¬ 
one to carry on obnoxious or immoral trades, 
though such trades may yield phenomenal 
profits. It is necessary to realize the true im¬ 
port of the guarantee contained in Article 19 
of the Constitution. The guarantee, as I see it, 
is not that there is an un-restricted right to do 
the things enumerated in that Article, but the 
right is to do the things enumerated subject to 
reasonable restrictions or such restrictions as 
3re permissible. Where restrictions have been 
put, restrictions which are not beyond the 
scope of the restrictions mentioned in the Arti¬ 


cle, then, in my view, the guarantee operates 
only in regard to the restricted right and not 
the general right. As I have stated earlier, 
the right of the individual to utilize motor 
vehicles for purposes of trade was restricted 
to such an extent under the Motor Vehicles 
Act as to be almost non-existent, the right 
was only available when a permit for the exer¬ 
cise of that right was available to the person 
from the appropriate authority under the 
Motor Vehicles Act. The impugned Act when 
it takes away that right of the individual, if 
it does so, then, in my view, it is not taking 
away any right of the individual to carry on 
any occupation, trade or business. 

(28) On behalf of the State it was argued 
that Article 19(6) of the Constitution indi¬ 
cated, as in its amended state, that the carry¬ 
ing on by the State, or by a corporation owned 
or controlled by the State, of ai^y trade, busi¬ 
ness or industry or service, whether to the ex¬ 
clusion. complete or partial, of the citizens or 
otherwise, was a permissible restriction on an 
individual’s right of trading. Clause (6) of 
Article 19 was amended sometimes in 1951 and 
it came into force on June 18, 1951, while the 
impugned Act came into force on February 10, 
1951. It was, therefore, argued on behalf of the 
petitioners that this amendment to Article 19 
(6) could not affect the present case. 

In order to be able to decide whether or not 
the amended clause could be made applicable 
in judging the validity of the impugned Act or 
not one has to decide first whether or not the 
refeicnces to matters contained in sub-clauses 
(i) and (ii) of clause (6) are in the nature of 
illustrations or did the amendment add sub¬ 
stantially to the power which was originally 
contemplated to be conferred on legislatures in 
regard to placing restrictions on individual 
liberties enumerated in Article 19. That there 
was a substaniial amendment to clause (6) of 
Article 19 admits, in my view, of no doubt for 
originally the words in clause (6) only provid¬ 
ed “in particular” for such matters as related 
lo prescribing professional and technical 
qualifications in respect of persons practising 

A.. K „ _ , . on any occupation. 

tiade or business, while in the amended forn^ 

It provides “in particular” for permissible re¬ 
strictions relating to not only professioi.al or 
technical qualifications but also in regard to 
the individual’s rights being curtailed so that 
the carrying on by the State or by a corpora¬ 
tion controlled by the State of any trade, 
business in the State, or service whether to the 
exclusion, complete or partial, of citizens or 
otherwise may be possible. 




_ , ■ . , squill liiai 

ji cannot be said that the matter contained in 
clause (6) (ii) was put in by way of an iilus- 
tration only which could appropriately have 
been an illustration to clause (6) in its un¬ 
amended form. In this view of the matter, it 
appears to me that it was not possible for the 
State to rely on the power conferred on it by 
clause (6) of Article 19 in its amended form 
for saying that the impugned legislation was 
beyond challenge because of what was con¬ 
tained m clause (6) (ii) of Article 19, since 
this amendment came after the impugned Act 
had been placed on the statute book 


necessary, therefore, to see whe¬ 
ther the impugned Act can be justified on thn 
ground that if it affects the right of the mdi- 
vidual to carry on an occupation, trade or bust- 
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ness then it affects those rights only in so far 
as it places “reasonable restrictions” on the 
exerciip of those rights. 

It v/as contended for the petitioners that the 
creation of a monopoly in favour of the State 
could never be called a reasonable restriction 
on the individual’s right of trade. On behalf 
of the State it was contended, however, that 
reasonable restrictions may amount to total 
stoppage of the trade or the business. Re¬ 
liance was placed on the observations of the 
learned Chief Justice in — ‘Moti Lai v. Govt, 
of the_ State of Uttar Pradesh (A)’. The learn¬ 
ed Chief Justice said as follows in that case: 

“The first is the argument that ‘reasonable 
restriction’ cannot mean a total stoppage. 1 
do not think this argument is sound. The 
words in Article 19 are not ‘regulation’ but 
are ‘reasonable restriction’ and I do not see 
wdiy, if by reason of the nature of the trade 
carried on, which might be against public 
morality or if. for any other reason, it is 
deemed necessary in the general interest, to 
stop totally any trade or business, it cannot 
be included in the word ‘restriction’ ”. 

(30) The learned Chief Justice relied on the 
decision of the Judicial Committee in the case 
of the — ‘Commonwealth of Australia v. Bank 
of New South Wales’, 1949-2 All ER 755, at p. 
772 (C). Mootham and Wanchoo JJ. in tlie 
same case observed as follows : 

“We are not prepared to assent to the uro- 
position that the expression ‘reasonable re¬ 
strictions’ can never in any circumstances 
exclude complete prohibition.” 

(31) Their Lordships of the Judicial Com¬ 
mittee pointed out at page 772 in the case of 
the — ‘Commonwealth of Australia v. Bank of 
New South Wales (C)’, as follows: 

".their Lordships do not intend to lay 

down that in no circumstances could the ex¬ 
clusion of competition so as to create a 
monopoly either in a State or Common¬ 
wealth agency, or in some other body, be 
justified. Every case must be judged on its 
own facts and in its own setting of time and 
circumstance, and_ it may be that in regard 
to some economic activities and at some 
stage of social development it might be main¬ 
tained that prohibition with a view to State 
monopoly was the only practical and rea¬ 
sonable manner of regulation and that inter¬ 
state ‘trade, commerce and intercourse’ thus 
prohibited and thus monopolized remained 
absolutely free. Nor can one further aspect 
of prohibition be ignored. It was urged by 
the appellants that prohibitory measures 
must be permissible, for otherwise lunatics, 
infants and bankrupts could without res¬ 
traint embark on inter-State trade and de¬ 
ceased cattle, or noxious drugs could freely 
be taken across State frontiers. Their Lord- 
ships must, therefore, and what, but for this 
argument so strenuously urged, they would 
have thought it unnecessary to add, that re¬ 
gulation of trade may clearly take the form 
of denying certain activities to persons by 
age or circumstances unfit to perform them 
or excluding from passage across the fron¬ 
tier of a State creatures or things calculated 
to injure its citizens. Here, again a question 
of fact and degree is involved.” 

(32) On behalf of the petitioners, it was con¬ 
tended that the view expressed in the Full 
Bench case in regard to the ambit of the le- 
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strictions that could be placed, was no longer 
good law in view of the decision of the Sup- 
rertie Court in the case of — ‘Rashid Ahmad v. 
Municipal Board, Kairana’, reported in AIR 
1950 SC 163 (D). Reliance was placed on the 
following passage appearing at page 165 of 
the decision : 

“The nett result is that the prohibition of this 
bye-law, in the absence of any provision for 
issuing license, becomes absolute. Further, 
bye-law 4 contemplate the grant of a mono¬ 
poly to a contractor to deal in wholesale 
transactions at the place fixed as a market. 
Acting upon that provision, the respondent 
Beard has granted monopoly to Habib 
Ahmad and has put it out of its power to 
grant a license to the petitioner to carry on 
wholesale business in vegetables either at the 
fixed market place or at any ether place 
within the municipal limits of Kairana. This 
certainly is much more than reasonable re¬ 
strictions on the petitioner as are contem¬ 
plated by clause (6) of Article 19.” 

(33) It was argued that since in the opinion 
of their Lordships of the Supreme Court crea¬ 
tion of a monopoly, which was really restrict¬ 
ing a right to negation, was more than reason¬ 
able restriction, therefore, reasonable restric¬ 
tion could never, in the view expressed by their 
Lordships of the Supreme Court, amount to 
total deprivation of the right. 

As I read the decision of their Lordships of 
the Supreme Court, I do not think that their 
Lordships laid down as a rule of law or even 
intended to lay it down as a rule of law, that 
reasonable restrictions could never amount to 
total prohibition. Their Lordships were deal¬ 
ing with a particular case and under the cir¬ 
cumstances of that particular case they were 
of the opinion that a total prohibition which 
created a monopoly in favour of an individual 
could not be called a reasonable restriction. As 
was pointed out by their Lordships of the 
Judicial Committee of the Privy Council in tne 
case of the — ‘Commonwealth of Australia v. 
Bank of New South Wales (C)’, each case has 
to be judged on its own facts and what may 
be reasonable restrictions in one case may not 
be so under the circumstances of another case. 

Whether a restriction is reasonable or not, 
has to be judged in the setting of time and 
circumstances. It has also to be viewed in the 
light of the economic and social needs of the 
community obtaining at any particular time. It 
may further have to be judged in certain cases 
having regard to geographical conditions. Ac¬ 
cording to the statement of objects of the im¬ 
pugned Act suitable and efficient transport 
services had to be organized for ‘subserving 
the common good of the people of the State 
and that common good could only, be achieved) 
in the view of the legislature, by taking resort 
to the methods adumbrated in the impugned 
Act. The legislature must be deemed to be a 
good judge of the things that can subserve 
the common good of the people and the 
of the legislature should, therefore, be entuied 
to great weight by courts when they have to 
determii^e whether or not certain restrictions 
which have been placed on the rights of the 
individuals are in the interests of the general 
public. 

There is no gainsaying the fact that trans¬ 
port services are essential to the life of a corn- | 
munity and that it is conducive to the inte¬ 
rests of the general public to have an efficient 
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system of transport serviced. It was argued on 
behalf of the petitioners that the State was in 
no better position to man and maintain ihese 
services than were the petitioners inasmuch as 
the petitioners had been doing this work for 
some time. A good deal of criticism was offer¬ 
ed by learned counsel appearing for the peti¬ 
tioners against the transport services which 
were being run by the State for some time, but 
most of these criticisms, in my view, were 
more imaginary than real. It may further be 
stated here that there was no sufficient mate¬ 
rial before the Court in these petitions, fur it 
to be able to ‘say that the monopoly v.-hich was 
contemplated in favour of the State in regard 
to motor transport services under the impugn¬ 
ed Act was not conducive to the common 
good. The running of motor transport services 
requires a good deal of capital and technical 
Knowledge. The resources of a State are al¬ 
ways greater than the resources of individual 
operators and if for nothing else, on this alone 
it is ‘prima facie’ more desirable that a service 
vital to the needs of the community should be 
operated by the Slate rather than by indivi¬ 
duals. The question of co-ordination and ether 
similar questions also play a vital role in mak¬ 
ing such services efficient and for these pur¬ 
poses again, if for nothing else, the State stands 
in a better position than does an individual. 

I may bore quote the following passage fr( m 
the decision of the Supreme Court in — ‘State 
of Madras v. V. G. Row’, A. I. R. 1952 SC 196 
at page 200 (E): 

‘The nature of the right alleged to have been 
impugned, the underlying purpose of the les- 
trictions imposed, the extent and urgency of 
the evil sought to be remedied thereby, the 
disproportion of the imposition, the prevail¬ 
ing conditions at the time, should all enter 
into the judicial verdict. In evaluating such 
elusive factors and forming their own con¬ 
ception of what is reasonable, in ail the cir¬ 
cumstances, of a given case, it is inevitable 
that the social philosophy and the scale of 
values of the Judges participating in the de¬ 
cision should play an important part, and the 
limit to their interference with legislative 
judgment in such cases can only be dictated 
by their sense of responsibility and self res¬ 
traint and the sobering reflection that the 
Constitution is meant not only for people of 
their way of ihin.-dng but for ail, and that 
the majority of the elected representatives 
of the people have, in authorizing the impo¬ 
sition of the restrictions, considered them to 
be reasonable.” 

Consequently, a monopoly in favour of the 
State in respect of such services cannot be said 
to be an unreasonable restriction on the rights 
of the individuals if the legislature hos 
thought it fit to create one. 

(34) I would, in view of what I have said 
above, hold that the impugned Act could not 
be challenged on the ground that it infringed 
Article 19 (g) of the Constitution. 

(35) It was next contended on behalf of the 
petitioners that the impugned legislation was 
discriminatory and it infringed the provisions 
of Article 14 of the Constitution. 

Article 14 of the Constitution is in these 
words: 

"The State shall not deny to any person equa¬ 
lity before the law or the equal protection of 
the laws within the territory of India”. 


(36) It was argued that there was under the 
impugned Act no equality before the law or 
the equal protection of the laws to people who 
wished to carry on the busines.s of transport¬ 
ing passengers by motor vehicles. It was stat¬ 
ed that a monopoly was created in favour of 
the State in respect of motor transport seryices. 
It was further contended that under section 3 
the State Government was armed with the 
power to discriminate between one service and 
another and between one group of persons and 
another because it was left to the State Gov¬ 
ernment to say whether or not it was going to 
take over the transport services in general or 
to take over any particular class of such ser¬ 
vice or to take over any route or a portion 
thereof. It was further pointed out that no 
principle has been enunciated in the impugned 
Act on which the State Government was to act 
while choosing between one set of persons and 
another. 

(37) Article 14 of the Constitution is in two 
parts. The first part reiterates, as has been 
said, the “basic principles of republicanism” 
while the second part guarantees "equal pro¬ 
lection” to all citizens in the enjoyment of their 
rights and liberties without favouritism or dis¬ 
crimination. 

There have been a good many decisions of 
the Supreme Court as to the scope of Article 
14 of the Constitution. Reliance was placed by 
the petitioners in particular, on the case of — 
‘Charanjit Lai Chowdhuri v. The Union of 
India’, A. I. R. 1951 S C 41 (F). In that case 
Fazl All, J. at page 44 quoted the following 
words of Professor V/illis with approval: 

"The guaranty of the equal protection of the 
laws means the protection of equal laws. It 
forbids class legislation, but does not forbid 
classification which rests upon reasonable 
grounds of distinction. It does not prohibit 
legislation, which is Jimited either in the ob¬ 
jects to which it is directed or by the territory 
within v/hich it is to operate.” It merely re¬ 
quires "that all persons subjected to such 
legislation shall be treated alike under like 
circumstances and conditions both in the 
priviilcges conferred and in the liabi¬ 
lities imposed” . ‘The inhibition 

of the amendment . was designed to pre- 

'.ent any person cr class of persons from be¬ 
ing singled out as a special subject for dis¬ 
criminating and ho.stile legislation’. It does 
not take from the states the power to classify 
either in the adoption of police laws, or tax 
laws, Or eminent domain laws, but permit 
to them the exercise of a wide scope of dis¬ 
cretion, and nullifies what they do only when 
it is without any reasonable basis. Mathe¬ 
matical nicety and perfect equality are not 
required. Similarity, not identity of treat¬ 
ment, is enough. If any state of facts can 
reasonably be conceived to sustain a classifi- 
caticn, the existence of that state of facts 
must be assumed. One who assails a classi¬ 
fication must carry the burden of showing 
that it docs not rest upon any reasonable 
basis”. 

Mukherjea. J. said this at page 58: 

“The legislature undoubtedly has a wide field 
of choice in determining and classifying the 
Subject of its laws, and if the law deals alike 
with all of a certain class, it is normally not 
obnoxious to the charge of denial of equal 
protection: but the classification should 
never be arbitrary. It must always rest upon 
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some real and substantial distinction bear¬ 
ing a reasonable and just relation to the 
things m respect to which the classification 
IS made;^ and classification made without any 
substantial basis should be regarded as in¬ 
valid”. 

It may further be pointed out what else Fazl 
All, J. observed: 

“Artirle 14 of the Constitution lays down as 
important fundamental right, which should 
be closely and vigilantly guarded but, in con¬ 
struing it, we should not adopt a doctrinaire 

approach which might choke all beneficial 
legislation”. 

(38) Fazl All, J. also approved the following 
passage frcm Professor Willis’ book on Consti- 
tional Law : 

“There is no rule for determining when classi¬ 
fication tor the police power is reasonable. 
It is a matter for judicial determination, but 
in determining the question of reasonable¬ 
ness the Courts must find some economic, 
political or other social interest to be secured, 
and some relation of the classification to the 
objects sought to be accomplished. In doing 
this the Courts may consider matters of com¬ 
mon knowledge, matters of common report, 
the history of the times, and to sustain it 
they will assume every state of facts which 
can be conceived of as existing at the time 
of legislation. The fact that only one person 
or one object or one business or one locality 
IS affected is not proof of denial of the equal 
protection of the laws. For such proof it 
must be shown that there is no rea.sonable 
basis for the classification” (Willis Constitu¬ 
tional Law, 1st Edition page 580). 

In the same case Mukherjea, J. pointed out as 
follows: 

It must be conceded that the Legislature'has 
a wide discretion in determining the subject 
matter of its laws. It is an accepted doctrine 
of the American Courts and which seems to 
me to be well founded on principle, that the 
presumption is in favour of the constitu¬ 
tionality of an enactment and the burden is 
upon him who attacks it to show that there 
has been a transgression of constitutional 
principles.” 

(39) He then relied on the following passage 
from the decision of the Supreme Court of 
America in — Middleton v. Texas Power and 
Light Co.’, (1919) 249 US 152 at page 157 (G); 

“It must be presumed that a Legislature un¬ 
derstands and correctly appreciates the 
needs of its ovm people, that its laws are 
directed to problems made manifest by ■ ex¬ 
perience and that its discriminations are 
based upon adequate grounds.” 

(40) I consider it appropriate at this stage 
to draw attention to another passage in the 
decision of Fazl Ali J. in the case of — ‘State 
of West Bengal v. Anwar Ali Sarkar’, AIR 
1952 SC 75 (H), at page 84, where his Lord- 
ship said as follows : 

“The first criticism which is by no means an 
unsubstantial one, may possibly be met by 
relying on the decision of this Court in — 
Tn re Delhi Laws Act, 1912, etc’, AIR 1951 
SC 332 (I), but the second criticism cannot 
be so easily met, since an Act which gives 
uncontrolled authority to discriminate can¬ 
not but be hit by Article 14 and it will be 
no answer simply to say that the legislature 


OF U. P, {Mukerji J,) A, I, R, 

having more or less the unlimited power to 
delegate has merely exercised that power 
Curiously enough, what I regard as the 
weakest point of the Act (viz., its being 
drafted in such general terms) is said to be 
its main strength and merit, but I really 
cannot see how the generality of language 
which gives unlimited authority to discrimi¬ 
nate can save the Act.” 

Fazl Ali J. further pointed out as follows: 

“It should be noted that there is no reference 
to intention in Article 14 and the gravemen 
of that Article is equality of treatment. In 
my opinion, it will be dangerous to introduce 
a subjective test when the Article itself 
lays down a clear and objective test.” 

In the same case Mahajan J. observed as 
follows: 

“By the process of classification the State has 
the power of determining who should be 
regarded as a class for purposes of legisla¬ 
tion and in relation to a law enacted on a 
particular subject. This power, no doubt, in 
some degree is likely to produce some in¬ 
equality; but if a law deals with the liberties 
of a number of well-defined classes, it is not 
open to the charge of denial of equal pro¬ 
tection on the ground that it has no appli¬ 
cation to other persons.” 

Mahajan J. further observed : 

“Classification thus means segregation in 
classes which have a systematic relation, 
usually found in common properties and 
characteristics. It postulates a rational basis 
and does not mean herding together of cer¬ 
tain persons and classes arbitrarily.” 

(41) It was further pointed out by that 
learned Judge as follows : 

“The mere fact of classification is not suffi¬ 
cient to relieve a statute from the reach of 
the_ equality clause of Article 14. To get out 
of its reach it must appear that not only a 
classification has been made but also that 
it is One based upon a reasonable ground on 
some difference which bears a just and pro¬ 
per relation to the attempted classification 
and is not a mere arbitrary selection.” 

(42) In the case of — ‘Kathi Raning Rawat 
V. The State of Saurashtra’, AIR 1952 SC 123 
(J), Chief Justice Patanjali Sastri pointed out 
that: 

“All legislative differentiation is not neces¬ 
sarily discriminatory. Discrimination in¬ 
volves an element of unfavourable bias, and 
it is in that sense that the expression has to 
be understood in the context. Equal pro¬ 
tection claims under Article 14 are examined 
with the presumption that the State action 
is reasonable and justified Though differ¬ 
ing procedures might involve disparity in 
treatment of persons tried under them, such 
disparity is not in itself sufficient to out¬ 
weigh this presumption and establish discri¬ 
mination unless the degree of disparity goes 
beyond what the reason for its existence de¬ 
mands, e.g., when it amounts to a denial of 
a fair and impartial trial.” 

In that case Fazl Ali J, made the following 
observation: 

“. a distinction should be drawn between 

‘discrimination without a-eason’ and 'discri¬ 
mination with reason’. The whole doctrine 
of classification is based on this distinction 
and on the well-known fact that the circum- 
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stances which govern one set of persons or 
objects may not necessarily be the same as 
those governing another set of persons or 
objects, so that the question of unequal treat¬ 
ment does not really arise as between per¬ 
sons governed by different conditions and 
different sets of circumstances.” 

(43) The learned Judge further pointed out 
that 

“the clear recital of a definite objective in 
the earlier Ordinance and in the impugned 
Ordinance as amended furnishes a tangible 
and rational basis of classification and the 
Ordinance and the notification did not, there¬ 
fore, violate Article 14.” 

(44) Mukherjea J. pointed out in that case 
that where 

“the legislative policy is clear and definite 
and as an effective method of carrying out 
that policy a discretion is vested by the 
statute upon a body of administrators or 
officers to make selective application of the 
law to certain classes or groups, of persons, 
the statute itself cannot be condemned as a 
piece of discriminatory legislation.” 

(45) I wish now to refer to the latest case 
of the Supreme Court of — ‘Kedar Nath v. 
Stale of West Bengal’, reported in AIR 1953 
SC 404 (K). In this case it was pointed out 
that: 

"Equal protection of the la^vs guaranteed by 
Article 14 of the Constitution does not mean 
that all laws must be general in character 
and universal in application and that the 
State is no longer to have the power of dis¬ 
tinguishing and classifying persons or things 
lor the purposes of legislation.” 

It was also pointed out in this case that it was 
for a court to find out whether, having regard 
to the underlying purposes of the Act, as dis¬ 
closed by its title, preamble and provisions, the 
classification resorted to was or was not un¬ 
reasonable. 

(46) I have quoted extensively from the 
decisions of the Supreme Court in order to 
glean out the important principles which have 
to be borne in mind in applying the provisions 
of Article 14 of the Constitution to the facts 
and circumstances of any particular case. It 
will be Clear from the observations quoted 
earlier by me that wherever there is a proper 
|classincation, viz., a classification which bears 
'a reasonable and just resemblance to the sub- 
Iject-matter of the legislation then it cannot be 
• contended that the legislation was in the teeth 
!of the guarantee contained in Article 14. In 
determining whether the classification bears a 
Iproper resemblance to the subject-matter of 
jlhe legislaliori, courts have got to look to the 
objects which were sought to be achieved by 
jlhe legislation. It is permissible for a court to 
take into account the title, the preamble, as 
also the framework of the legislation to deter¬ 
mine the true scope and nature of it. In deter¬ 
mining the purpose of the legislation and fur¬ 
ther in determining whether the provisions 
contained in the legislation are likely to 
achieve the objects with which the legislation 
was forged courts must lean in lavour of the 
view that the objects are likely to be achieved 
since the legislature was of that view as was 
pointed out by the Supreme Court of America 
in — 'Middleton v. Texas Power and Light 
Co. (G)’: 


“It must be presumed that the legislature 
understands and correctly appreciates the 
needs of its own people and its laws are 
directed to problems made manifest by ex¬ 
perience and that its discrimination are 
based upon adequate grounds.” 

The above opinion of the Supreme Court of 
America was. as I have already pointed out, 
approved by Mukherjea J. in the case of — 
‘Charanjit Lai Chowdhuri (F)’. To me, there¬ 
fore, it appears that we must accept that the 
impugned legislation was for the good of the 
people of the State. Indeed, the preamble of 
the impugned Act is in these words : 

“Whereas it is expedient in the interests of 
the general public and for the promution of 
suitable and efficient road transport to pro¬ 
vide for State road transport services in 
Uttar Pradesh.” 

Transport services have always been recog¬ 
nized as public utility services and it cannot 
be contended, in my view, that any effort to 
better such services or to make such services 
more efficient would not be in interests of the 
general public or would not be conducive to 
public good. I may here point out that even 
the Parliament of India was of the opinion that 
control of road transport was necessary for 
the common good. When I say this I have in 
mind the Road Transport Corpoiation Act 
(Act LXIV of 1950). By this Act the Union 
Legislature gave power to monopolize motor 
road transport by constituting a Road Trans¬ 
port Corporation. The Union Legislature has 
recently also nationalized “air” transport ser¬ 
vices of the country. The railway transport 
system of the country had for some time been 
operated largely by the State on a basis which 
was certainly in the nature of a monopoly 
From all tiffs it appears to me that the crea¬ 
tion of monopolies in respect of those matter.^ 
which appropriately fall under the head of 
“public utility services” cannot be assailed on 
the ground of either placing unreasonable re¬ 
strictions on the individual’s right of trade or 
on the ground that such legislation is discri¬ 
minatory legislation. The amendment that has 
been made in clause (6) of Article 19 also is 
luaicative of the view which our Constitution 
took of such monopolies. 


(4/) It was strenuously contended by Sri 
Pathak that there w'ould be an apparent con- 

principle underlying clause 
(6) (ii) of Article 19 and the principle enun¬ 
ciated m Article 14 of the Constitution if we 

^?u clause (6) (ii) the meaning 

which the words of that sub-clause bear on 
their face. I have not been able to see any 
force in this contention of Sri Pathak. I be¬ 
lieve I w'ould be right when I say that no court 

lightly accept the contention 
that there are apparent or any real conflicts 
ana inconsistencies between different parts of 
the same Constitution. Courts have always 
leaned against seeing contradictions or incon¬ 
sistencies even in respect of legislative mea¬ 
sures of much lesser sanctity than the Consti¬ 
tution of a country. I have myself tried hard 
to see any inconsistency where inconsistency 

Pathak, but I must confess 
that I have been unable to see any such in¬ 
consistency. “ 


on i-ainax, at one stage of his argument^ 
however, conceded that there may be certTh 

businesses in respect of whici 
if the principle underlying clause (6) (ii) 
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Article 19 was applied there may be no viola¬ 
tion of the principle enunciated in Article 14 
of the Constitution; to my mind once this con¬ 
cession was made by Sri Pathak then the whole 
basis of his argument in regard to there being 
an inconsistency between those two provisions 
was gone. 

, (48) All reasonable classifications which 

;have a proper and just resemblance to the sub- 
Iject-matter of the legislation cannot be hit by 
I the guarantee contained in Article 14 has to 
be conceded on the statement of the law al¬ 
ready indicated by me earlier. Therefore, the 
only question that arises for determination in 
this connection is whether the classification 
visualised or indicated in clause (6) (ii) ot 
Article 19 is a reasonable classification. Hav¬ 
ing in mind the scope of the legislation which 
necessarily would fall within the scope of sub- 
clause (ii) of clause (6^ it appears to me that 
the classification indicated must be held, at 
least after the amendment became effective, to 
be a reasonable classification in relation to the 
field of legislation v/hich is indicated in that 
sub-clause. The idea of the State coming into 
the field of trade and commerce was not for 
the first time visualised by the Constitution 
makers when they put in clause (6) (ii) in 
Article 19 of the Constitution but it was visua¬ 
lised by them when the Constitution was for 
the first time framed; v/e find this to be so be¬ 
cause of the provisions contained in Article 
289(2) of the Constitution which says this: 

“(2). Nothing in clause (1) shall prevent the 
Union from imposing, or authorising the im¬ 
position of, any tax to such an extent, if 
any, as Parliament may by law provide in 
respect of a trade or business of any kind 
carried on by. or on behalf of, the Govern¬ 
ment cf a Slate, or any operations connect¬ 
ed therewith, or any property used or occu¬ 
pied for the purposes of such trade or busi¬ 
ness, or any income accruing cr arising in 
connection therewith.” 

Clause (3) of Article 289 also enacts that cer¬ 
tain trades or businesses may lawfully be 
found to be incidental to the ordinary func¬ 
tions of Government. 

(49) We must now see whether in the im¬ 
pugned Act there is or is not a reasonable 
classification having a proper relation to the 
Subject-matter of the legislation. Classification 
to my mind is almost inherent in the concept 
of a monopoly. Therefore, the only question 
that arises for determination is whether this 
classification is reasonable or not. That the 
classification in the impugned Act bears a 
reasonable resemblance to the subject-matter 
of the legislation can, in my view, not be seri¬ 
ously disputed for the whole object with which 
the impugned legislation had been passed is to 
provide a State road transport service which 
would be a suitable and an efficient road trans¬ 
port service and which would subserve the 
common good of the people of the State. Un¬ 
der the provisions of section 3 of the impugned 
Act three possible classifications have been 
indicated : 

(i) The State; 

(ii) The State in conjunction with the rail¬ 
way: 

(iii) The State in conjunction with others: 
It cannot be said that these are not classes into 
which Ihe subject-matter of the legislation. 


viz., legislation for organising road transport 
services could appropriately fall. 

Transport services, as I have already point¬ 
ed out, are public utility services and the con¬ 
siderations which can and would normally 
guide the State in running these services can¬ 
not be expected normally to guide private ope¬ 
rators Or a combination of them, for in their 
case the “profit motive” must always be the 
overriding consideration, while in the case of 
a State operating these services the “profit 
motive” can seldom be the primary objective. 
Therefore, by classifying the State in a sepa¬ 
rate class from the others it cannot be said 
that there has been an unreasonable classifica¬ 
tion. In order to determine whether a parti¬ 
cular classification is proper or improper one 
has also to bear in mind the prevailing na¬ 
tional sentiments and the prevailing economic 
theories so that a classification which may not 
have been judged proper in the 18th century 
may be judged as eminently just, proper and 
reasonable in the 20th century. I believe that 
the question whether a classification is rea¬ 
sonable and proper cr not must be judged 
more on common sense than on legal subtle¬ 
ties. In my opinion, therefore, there was a rea¬ 
sonable classification bearing a proper and 
just resemblance to the Subject-matter of the 
legislation under the impugned Act. 

(50) It was further contended on behalf of 
the petitioners that under section 3 of the im¬ 
pugned Act unrestricted power was conferred 
on the State Government to discriminate bet¬ 
ween one set of operators and another. It was 
said that it was left to the objective discretion 
of the State Government to determine which 
operators were to be joined with the State and 
which wore to be left out; it was also said that 
it was left to the objective determination of 
the State Government to take over or net to 
take over any particular route or class of ser¬ 
vice. 


Mahajan J. as I have already pointed out 
earlier, had observed in the case of the — 
‘State of West Bengal v. Anwar Ali Sarkar 
(H)’, that by the process of classification the 
State has the power of determining who should 
be regarded as a class in relation to a law 
enacted on a particular subject. That learned 
Judge further pointed out that this power in 
some degree was likely to produce some in¬ 
equality but if the law dealt with the liberties 
of a number of well defined classes then the 
law was not open to the charge of denial of 
equal protection on the ground that it had no 
application to other persons. 

“Equal protection claims under Article 14 
always are examined with the presumption 
that the State action is reasonable and just^ 

this was So stated by Chief Justice Patanjali 
Sastri in the case of Kathi Raning Ravat (J)» 
a case to which I have already made refer¬ 
ence. Unless it can be shown that the discri¬ 
mination that has been resorted to 
power to discriminate has been given without 
reason it cannot be said that there is unequal 
treatment. As was pointed out by Fazl Ah J* 
in the aforementioned case ; 

“The whole doctrine of classification is based 
on this distinction and on the well known 
fact that the circumstances which govern 
on^ set of persons or objects may not neces¬ 
sarily be the same as those governing an¬ 
other set of persons or objects, so that tne 
Question of unequal treatment does not reauy 
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arise as between persons governed by diffe¬ 
rent conditions and different sets of circum¬ 
stances.” 

(51) It cannot be contended reasonably that 
the State Government would “without reason” 
discriminate or that there is in section 3 of 
the impugned Act a power to discriminate 
‘without reason' given to the State Govern¬ 
ment. The State Government cannot arbitrarily 
associate individuals with itself in running the 
transport services or arbitrarily exclude indi¬ 
viduals from association with itself; it can 
only associate or leave out persons in the 
interests of the general public or for subserv¬ 
ing the common good. The legislative policy in 
regard to the matter is clear and definite and 
in the words of Mukherjea J. it is only “the 
effective method of carrying out that policy 
that a discretion has been vested by the sta¬ 
tute on the State Government to make selec¬ 
tive application of the law to certain classes 
or groups of persons.” I do not, therefore, 
consider that section 3 of the impugned Act 
confers on the State Government a power 
which could be utilized by them arbitrarily for 
making discrimination. I, therefore, hold that 
section 3 of the impugned Act is not ultra 
vires. 

(52) I may here point out that reliance was 
placed by the petitioners on the Full Bench 
decision of — ‘Mcti Lai v. Uttar Pradesh Govt. 
(A)' to contend that where an Act conferred 
power on the State whereby it could discrimi¬ 
nate against persons in its own favour then 
such a _ power was hit by the guarantee con¬ 
tained in Article 14. The argument before the 
Full Bench was that section 42(3)(a) of the 
Motor Vehicles Act was ‘ultra vires' inasmuch 
as it conferred power on the State to discri¬ 
minate between individuals and itself. The 
provision's of section 42(3) (a) are in these 
words : 

“Sub-section (1) shall not apply (a) to any 
transport vehicle owned by or on behalf of 
the Central Government or a Provincial 
Government other than a vehicle used in 
connection with the business of an Indian 
State Railway.” 

The learned Chief Justice refrained from 
expressing any opinion whether or not sec¬ 
tion 42(3) (a) was void by reason of the provi¬ 
sions of Article 14 of the Constitution. 
Mootham and Wanchoo JJ. held that this pro¬ 
vision, so far as it purported to exempt from 
the application of sub-seclion (1) of that sec¬ 
tion transport vehicles owned by or on behalt 
of the State Government was in conflict with 
Article 14 of the Constitution. They went fur¬ 
ther to say that it appeared to them that when 
the State engaged in business or commerce 
such as .was carried on by private individuals 
or corporations then the State must subject 
itself to the same obligations as are imposed 
on others and must place itself in the same 
position as private individuals or corporations 
except in the matter of taxation. They express¬ 
ed the view that the State could not engage in 
business or commerce denying equality before 
the law or equal protection of the laws to 
other persons as against itself. 

The reason behind this view appears to me 
to have been that under section 42(3)(a) there 
was a clear discrimination between the State 
and the individuals in the same field of acti¬ 
vity and there was no classification of the 
State in one group and the individuals in the 


other group. The differentiation was made 
between persons falling in the same group, 
between persons who equally constituted a 
group qua that trade. The position under the 
impugned Act is different. The State and the 
individuals have not been discriminated upon 
while being in the same group nor any power 
for discrimination has been given while the 
State and the individuals remain and act un¬ 
der one group or in the same group. Sapru J. 
also took a similar view of section 42(3) (a) 
and so did Agarwala J. 

But, as I have pointed out above, iTiere was 
a clear distinction between the power confer¬ 
red on the State under section 42(3) (a) of the 
Motor Vehicles AcL and the power conferred by 
section 3 of the impugned Act. I may here 
point out what was stated by Agarwala J. in 
paragraph 9t) of the Full Bench decision in 
order to show the real import of the aecision 
in regard to section 42(3)(a). Agarwala J. said 
this : 


“It is true that the vehicles of the State used 
for a purpose other than that of carrying 
passengers Or goods on hire fell under a 
distinct category and can by law be ueatecl 
separately and if section 42(3) (a) had been 
confined to such vehicles of the State, there 
could have been no objection to its validity. 
But since the impugned clause is not restrict¬ 
ed in its operation to such vehicles of the 
Stale and is applicable to vehicles which 
are used by the State fer the purposes of 
carrying on motor transport business for pro¬ 
fit in competition with private, individuals, 
the clause must be held to be bad.” 


Jf I may say with respect, Agarwala J. has 
clearly brought cut the distinction that ob¬ 
tains when there is a classification and diffe¬ 
rentiation between different classes and when 
there is no classification but there is differen¬ 
tiation without classification. The argument 
which was available to the petitioners against 
the validity of section 42(3) (a) of the Motor 
Vehicles Act is not, to my mind, available to 


them in respect of section 3 of the 
Act. 


impugned 


(53) From what I have stated above, I am of 
the opinion that the impugned legislation is 
not hit by the provisions of Article 14 of the 


Constitution. 


(54) Before I take up the other major points 
argued on behalf of the petitioners I should 
like to dispose of another argument which was 
raised on behalf of the petitioners and which 
related to the validity or otherwise of section 
11(2) of the impugned Act. That provision is 
in the following words: 

“(2). Any order made or deemed to be made 
under this Act shall have effect notwithstand¬ 
ing anything inconsistent therewith contain¬ 
ed in any other enactment or any instrument 
having effect by virtue of such enactment.” 

It was contended that this provision was ‘ultra 
vires’ in view of the Full Bench decision in 
AIR 1952 All 866 (B), where it was held that 
section 6 of the Essential Supplies (Tempo¬ 
rary Powers) Act, XXIV of 1946 was ‘ultra 
vires’ the Indian Legislature. 

Section 6 of the aforementioned Act was in 
these words : 

“Any order made under section 3 shall have 
effect notwithstanding anything inconsistent 
therewith contained in any enactment other 
than this Act or any instrument having 
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effect by virtue of any enactment other than 
this Act.” 

It wills therefore, be observed that the word¬ 
ings of section 6 of the Essential Supplies 
(Temporary Powers) Act and the words of 
section 11(2) of the impugned Act are prac¬ 
tically the same, at any rate the effect of 
those words is exactly the same. The Full 
Bench held that section 6 must be held to be 
invalid in view of the majority decision of the 
Supreme Court in the Delhi Laws Act case 
(I). This is what the Full Bench said in res¬ 
pect of this matter : 

“The Advocate General contended that the 
terms of the proviso to section 2 of Part C 
States (Laws) Act, 1950 are distinguishable 
from the provisions of Section 6. We do not 
think that there is any essential difference 
between the two. Whereas the proviso to 
Section 2. Part C States (Laws) Act, 1950 
authorised the Central Government to make 
express provision for the repeal of an exist¬ 
ing law, Section 6 of the Essential Supplies 
Act authorises the Central Government to 
achieve the same object impliedly by pass¬ 
ing an order or making a rule or regulation 
in conflict with an existing law. There is no 
difference in principle between an' “express 
repeal” and an “implied repeal”.” 

I must, therefore, hold that the provisions ot 
section 11(2) of the impugned Act are “ultra 
vires” the State Legislature on the same rea¬ 
sons which impelled the Full Bench in — 
‘Bhushan Lai’s case (B), to come to the con¬ 
clusion that-section 6 of the Essential Supplies 
(Temporary Powers) Act was ‘ultra vires’ the 
Indian Legislature. 

(55-56) The next contention raised on behalf 
of the petitioners was that by the impugned 
Act the petitioners had not only been deprived 
of their property, but further that property in 
the shape of an interest in a ‘commercial under¬ 
taking’ had been taken possession of or ac¬ 
quired, ostensibly, for public purposes by the 
State without making any provision for com¬ 
pensation for the property taken possession _ of 
or acquired and, therefore, such a legislation 
was bad in view of the provisions of Article 
31(2) of the Constitution. 

(57) I must at the outset state that the deci¬ 
sion of this question has caused us consider¬ 
able anxiety. The entire field of the contro¬ 
versy in respect of this matter was covered 
by counsel on both sides with great ability 
and thoroughness. 

(58) The first question that one has to deter¬ 
mine in this connection is whether the right 
which the petitioners claimed was property or 
“interest in a commercial undertaking” with¬ 
in the meaning of Article 31(2) of the Consti¬ 
tution. The other question that arises is whe¬ 
ther there was any acquisition of such an inte¬ 
rest by the State under the impugned Act. 

(59) It was contended by Sri Pathak that 
the right to ply motor vehicles for gain was 
in any effect an interest in a commercial un¬ 
dertaking — Sri Pathak’s contention also was 
that it was “property” within the meaning of 
Article 31(1) and (2) of the Constitution as 
well. If it was property then there is no 
doubt that under the impugned Act the peti¬ 
tioners have been deprived of that property 
although such deprivation has been by the 

.authority of the law. The right to compensa- 
ition under our Constitution does not arise on 


mere deprivation. The right to conjpensation 
arises only when after deprivation there has 
been a vesting in the State of that property or 
there has been deprivation by acquisition. The 
argument on behalf of the State made by the 
learned Advocate General was that the right, 
which has been affected, of the petitioners un¬ 
der the impugned Act, was not strictly speak¬ 
ing either “property” or an interest in a busi¬ 
ness undertaking. He further contended that 
even if it was so then there had been no ‘ac¬ 
quisition’ by the State of such a right of the 
petitioners under the impugned Act. 

(60) I shall first concern myself with finding 
the real nature of the right which the impugn¬ 
ed legislation affects or, according to the sub¬ 
missions of the learned counsel for the peti¬ 
tioners, “takes away.” 

In the case of ‘G. Veerappa Pillai v Raman 
and Raman Ltd.’, AIR 1952 SC 192 (L) their 
Lordships of the Supreme Court held that un¬ 
der the Motor Vehicles Act new rights and 
liabilities were created and an elaborate pro¬ 
cedure was prescribed for their regulation. It 
was pointed out that no one was entitled to a 
permit as of right even if he satisfied all the 
prescribed conditions. The grant of a permit 
was entirely within the discretion of the trans¬ 
port authorities which were administrative 
bodies exercising quasi-judicial functions in 
the matter of the grant of permits. The con¬ 
tention on behalf of the petitioners was that 
the permits which the petitioners had were 
“properties”, for the petitioners were able to 
earn money as a consequence of having those 
permits. It was alternatively contended that 
even if the possession of the permits was not 
property even then it was certainly an inte¬ 
rest in an undertaking. 


Reliance was placed on certain decisions, 
namely, on the decisions in — ‘Tan Bug Taim 
V. Collector ol Bombay’, AIR 1946 Bom 216 
(M), and — 'H. C. Gupta v. Mackertich John’, 
AIR 1946 Cal 140 (N), but in my view, none 
of these two decisions was of assistance to 
the petitioners in supporting their contention. 
Reliance was placed on the well known case 
of the — ‘Minister of State for the Army v. 
Dalziei’, 68 Comm-W LR 261 (O), particularly, 
on the following observation of Rich J. at page 
286 : 


“In such circumstances, he may well say ^ 
‘You take my house, when you do take the 
prop that doth sustain my house; you take 
my life, When you do take the means where¬ 
by I live’”. 


It was contended on the above quoted obser¬ 
vation of Rich J. that the permit which enabl¬ 
ed the petitioners to earn their livelihood 
must be deemed to be their property and that 
when that permit was taken away trom them 
their property was taken away. I do not think 
that there is any substance in this coritention. 
Reliance was next placed on the following pas¬ 
sage from Willis’ Constitutional Law at page 
821 : 


“Ownership relates to rights, powers, privi¬ 
leges, and immunities concerning either 
land or chattels. Property is not the thing* 
but it is these rights, powers, privileges anf; 
immunities which a person has as against 
all others with reference to these objects or 
ownership.” 

(61) It must be noticed that a privilege or 
an immunity or a right in order to be property 
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must be available against all others. The right 
under the permit which the petitioners had 
was not a right available against all others. 

(62) On behalf of the State a passage from 
NicoFs Eminent Domain. Volume II, page 109, 
was quoted to support the contention that 
even an established business or a goodwill 
had never been held, by itself, to be property 
in the constitutional sense. It was also pointed 
out that a mere loss of prospective profits by 
itself never gave a right to compensation. In 
my view this must be so, for a right to com¬ 
pensation in respect of a business could only 
arise when the business was directly taken 
over, i.e. when its plants etc. were taken ever. 

The learned Advocate-General contended 
that the business of running buses for cairy- 
ing goods or passengers may be an interest in 
an undertaking, but it was pointed out by the 
learned Advocate-General that interest had not 
been acquired by the State, that interest bad 
only been restricted by the impugned Act. It 
was pointed out that the common Jaw right of 
the individual to use the public highway had 
already been restricted under the Motor Vehi¬ 
cles Act when such highway was to be used 
by plying motor vehicles. Therefore the im¬ 
pugned Act only further restricted that right— 
may be to the extent of making it nugatory. 
There may have been under the impugned 
Act a deprivation but there has been, as has 
been pointed out, no acquisition by the State. 
It would be instructive to notice the meaning 
of the word “acquire” — “acquire” means to 
gain a thing: a person is said to acouire a 
thing when that thing gets vested in the ac¬ 
quirer. In the case before us there is nothing 
which gets vested in the alleged acciuircr al¬ 
though there is restriction of a similar thing 
in another. 

(62a) It is necessary at this stage to refer 
to Article 31 of the Constitution which gua¬ 
rantees certain rights in respect of prooerty. 
The material part of Arlicle 31 is in 'these 
words : 

“31(1). No person shall be deprived of his 
property save by authority of law. 

(2). No property, movable or immovable, 
including any interest in. or in any company 
owning, any commercial or industrial under¬ 
taking, shall be taken possession cf or ac¬ 
quired _ for public purposes under any law 
authorising the taking of such possession or 
such acquisition, unless the law provides for 
compensation for the property taken posses¬ 
sion of or acquired and either fixed the 
arnount of the compensation, or specifies the 
principles on v/hich, and the manner in 
which, the compensation is to be determined 
and given.” 

It is not material for our purposes to quote 
the other provisions of this Article. From the 
above it will be clear that mere “deprivation” 
does not confer any right to compensation on 
the person so deprived. The right to compen¬ 
sation only arises when there is an acquisi- 
tipri by the State of the thing of which an in¬ 
dividual is deprived. In order to judge whe¬ 
ther there is a right to compensation or not 
the property acquired must be traceable to the 
earlier owner who has been deprived of it be¬ 
fore any question of compensation can, under 
our Con.stitution, arise. The right to get com¬ 
pensation under American Constitution is on a 
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slightly different footing, for the words in the 
American Constitution are these: 

“Nor shall any person be deprived of . 

proi^erly, without due process of law”. 

In Arnerica there is no separate provision for 
acquisition after deprivation as there is in our 
Constitution. Consequently w^hen American 
courts went on to hold that deprivation was 
acquisition or some such thing, the principle 
cf those cases, to my mind, could not be avail¬ 
able for application to the constitutional posi¬ 
tion arising in India under our Constitution. 

(63) The petitioners were running buses on 
certain routes under a permit granted to them 
by an appropriate authority: the running of 
vhcsf? buses has now been stopped by the State 
under the powers conferred by the impugned 
Act. The State has itself started running ser¬ 
vices on these routes. It is on this state of 
facts that it was contended on behalf of the 
petitioners that the State has first deprived 
the petitioners of their property and has there¬ 
after acquired that property itself. It must be 
borne in mind in this connection that under 
the Motor Vehicles Act everyone who could 
obtain the necessary permit was entitled to run 
buses or motor vehicles on such routes as were 
permitted. The State could, and as a matter 
of fact did, run motor bus services on many of 
the routes on which private operators operated 
their services. 

The question is whether by depriving the 
private operators of their right to run buses on 
certain routes and by deciding to run those 
routes itself the State acquired the right which 
was of the petitioners. To me it appears that 
n could not be said that there was by the State 
any acquisition of the right which was former¬ 
ly of the petitioners, whether such right was 
“property” or an interest in a commercial or 
industrial undertaking. The vehicles which 
were being operated by the private operators 
have not been acquired by the State, nor has 
any other tangible property which was used by 
the petitioners for their business been acqui'i’- 
ed. What has been done is that the petitioners 
have been prohibited from operating their 
buses on certain routes. This right of the peti¬ 
tioners has in no way been vested in the State 
inasmuch as, the State always had an equal 
nghi with the petitioners to run their buses on 
those routes. It was argued that the moment 
a monopoly in this matter was created in 
favour of the State the same moment, notion- 
ally at any rate, certain rights of the indivi¬ 
dual Operators vested in, or was acquired by 
the State. I do not consider this to be so. for 
if this v.^ere so, then every individual who had 
a potential right to apply for a permit and get 
it. could say that his right also has been ac¬ 
quired by the State and as such he was entitl¬ 
ed to compensation. The right to claim com- 
Donsation is not founded on any such notional 
or far-fetched conceptions. The right to com¬ 
pensation is available when there has been in 
substance and in reality an acquisition. 

(64) Reliance was placed on a passage in 
Cooley’s Constitutional Limitations, 8th Edi¬ 
tion, Volume II, page 1158, for contending that 
“any injury” to the property of an individual 
which deprives the owner of the ordinary us^ 
of it is equivalent to taking and entitled hirn 
to compensation. As I have already stated the 
principle on which compensation was adiudeed 
or awardable under the American law would 



274 Allahabad Sagir Ahmad v. The State of 

not be the principle on which compensation 
was awardable in India^ because of ^he funda¬ 
mental difference that obtained between the 
guarantee conferred on the American citizen 
and the guarantee conferred on the Indian 
citizen. Many other cases and authorities were 
cited to us to the same effect and I do not con¬ 
sider it necessary cither to refer to those deci¬ 
sions or to discuss them for the principle of 
those decisions has no application in India. 

(G5) In order to see ihe substance of the 
matterj a few illustrations may be instructive. 
Under the Motor Vehicles Act, it was open to 
the appropriate authority to grant as many 
permits as tlie issuing authority considered 
proper in respect of any particular route so 
that when mere people were put as competi¬ 
tors on a roule then there was in a sense a 
“taking" of some of that man’s right who 
was earlier on that route. But then such “tak¬ 
ing" could never give rise to any claim for 
compensation. If that was so. then I do not see 
how there could be a right to compensation 
when the same right to earn profits has been 
affected in a larger measure, 

(66) Destructions of businesses often entail 
greater hardships than the taking of tangible 
property, but tor such destruction the Consti¬ 
tution makes no provision for any compensa¬ 
tion. The petitioners’ right was the common 
law right to use the ‘public highways’ in a par¬ 
ticular manner under a permit — that ri'’ht 
could not be any right in property or an 
interest in an undertaking within the meaning 
of Article 31 of the Constitution. I have already 
pointed out that mere ‘deprivation’ is not 
enough justification for claiming compensation 
under our Constitution and in these cases 
there was no ‘acquisition’ of that of which the 
petitioners were deprived, by the State. 

(67) I would further like to point out that 
I have already held that what was done by the 
impugned Act was to place reasonable restric¬ 
tion on the rights of the petitioners and there 
was no “taking" of any property of the peti¬ 
tioners. When once it is found that the restric¬ 
tion imposed is reasonable and there is no ac¬ 
tual “taking" then no question of compensa¬ 
tion can arise. 

(68) I must, therefore, hold that the impugn¬ 
ed Act is not ‘ultra vires’ inasmuch as it makes 
no provision for compensation, for, in my view, 
there was no occasion to make any provision 
for any compensation payable to the peti¬ 
tioners. 

(60) Learned counsel for the petitioners next 
ra'sc'-l another argument based on what may be 
called the guarantee contained in Article 301 
of the Constitution, It was contended that by 
the impugned legislation the State Government 
ha.s placed re.strictions on the freedom of inter¬ 
state and intra-State trade, commerce and 
intercourse. The argument was that by prohi¬ 
biting the petitioners from plying their trade, 
which consisted in carrying passengers from 
one part of the State to another as also carry¬ 
ing passengers from one State to the other, the 
freedom of trade guarantee'^, by Article 301 
had been vitally affected. 

(70) Article 301 of the Constitution is in 
these words : 

“Subject to other provisions of this Part 

trade, commerce and intercourse throughout 

the territory of India shall be free." 
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(71) It is appropriate to point out that byl 
Article 304 it is competent for the Legislature 
of a State to impose such reasonable restric¬ 
tions On the freedom of trade, commerce or 
intercourse as may be required in the public 
interest. There, however, is a proviso which 
has to be borne in mind in connection with the 
exercise of the power conferred on the State 
Legislature to which reference is just being, 
made. The proviso says that no Bill or amend¬ 
ment for the purposes mentioned above shall 
be introduced or moved in the Legislature of a 
State without the previous Sanction of the 
President. The guarantee contained in Article 
301, therefore, is not an unqualified guarantee. 

Article 19 (1) (g) of the Constitution gives 
protection to an individual to the extent that he 
can practice any profession, or carry on anyi 
occupation, trade or business. Article 301 morej 
or less is complementary to this general pro¬ 
vision contained in Article 19 (1) (g) inasmuchj 
as Article 301 gives a kind of territorial protec¬ 
tion to trade, commerce and intercourse, a pro¬ 
tection which incidentally enures to the bene¬ 
fit of those who engage in trade, business and 
commerce or carry on intercourse of the type' 
visualised under this Article. The protection* 
which Article 301 contemplates is what mayj 
be termed, in the words of Agarwala J. in the! 
Full Bench case of Moti Lai (A), “trade ini 
motion” so that the restriction has to be, when! 
it is being judged, restriction on the flow of| 
goods as such, and not in the flow of goods 
through the agency or medium of any particu¬ 
lar individual or group of individuals. I should; 
like to quote here the following observations ot 
the learned Chief Justice in Moti Lai’s case 
(A) : 

“The correct interpretation seems to be that 
Article 19 lays down the rights of the citi¬ 
zen, while Article 301 deals with how the 
trade, commerce and intercourse is to be 
carried on between one place and another, 
whether the two places are situated in tw& 
Slates or are inside the same State." 

(72) Considerable reliance was placed by Sri 
Pathak on the decision in 1949-2 All ER 759 
(C). On the strength of this decision of the 
Privy Council it was contended by Sri Pathak 
that if their Lordships were of the opinion that 
the business of banking, which consisted of the 
creation and transfer of credit, the making of 
loans, the purchase and disposal of investments 
and other kindred transactions, could be includ¬ 
ed in the activities described as trade, com¬ 
merce and intercourse and if by mono¬ 
polizing such trade, commerce and intercourse 
Article 92 of the Australian Consti- • 
tution was violated then obviously Article 301 
of our Constitution had been violated by the 
impugned legislation. 

The argument looks attractive on the face of 
it, but, in my judgment, it is not sound. Ar^- 
ments based on analogy have always an eie- j 
ment of deception present in them and it is 
necessary, therefore, to pierce the veneer i 

such an argument and test it in the light of tn^ I 
facts and circumstances of the two allegecuy i 

analogous matters. The Privy Council ^ I 

pointed out that “Every case must be JUdgea i 
on its own facts and in its own settmg of time i 

and circumstance .” The conception of free* i 

dom of trade, commerce and intercourse in a i 
community regulated by law presupposes som i 
degree of restriction upon the individual, ana i 
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their Lordships observed that two general pro¬ 
positions arose out of this conception : 

“(1) that regulation of trade, commerce and 
intercourse among the States was compatible 
with its absolute freedom, and (2) that S. 92 
of the Constitution (the Australian Consti¬ 
tution which was more or less similar to 
Article 301 of our Constitution) was violated 
only when a legislative or executive act ope¬ 
rated to restrict such trade, commerce or 
intercourse directly and immediately as dis¬ 
tinct from creating some indirect or conse¬ 
quential impediment which might fairly be 
regarded as remote.’* 

Their Lordships iurther pointed out that 
whether the impugned legislation directly and 
immediately affected trade, commerce and 
intercourse or it affected these matters in some 
indirect or consequential way remotely, could 
only be decided by the Court. In the words of 
their Lordships of the Privy Council 

“the test is clear; does the Act. not remotely 
or incidentally but directly, restrict the inter¬ 
state business of banking?” 

Their Lordships further pointed out that rome 
difficulty may ari^e in applying the test of whe¬ 
ther a restriction is direct or one that is too 
remote, yet it was stated by their Lordships 
that the distinction was a real one. 


From the observations of their Lordships of 
the Privy Council it is clear to me that in 
order to determine whether there has been an 
infringement of Article 301 of the Constitution 
Or. not, the “pith and substance” of the enact¬ 
ment nmst be seen. As was pointed cut by their 
Lordships, these words raise in convenient 
form an appropriate question in cases where 
the real issue is whether an enactment woiks 
some interference on the trade, commerce and 
intercourse directly or indirectly. Attempt was 
made in this case to advance the argument on 
behalf of the petitioners by giving the matter 
a higher degree of definition than it admitted. 

(73) Sri Pathak relied on the observations of 
Dixon J. in the case of — ‘O. Gilpin Ltd. v. 
Commr. for Road Transport and Tramways 
(New South Wales)*, 52 Comm-W LR 1S9 (P) 
the observations on which reliance was 
placed are to be found at page 211 of the deci¬ 
sion. The v/ords of Dixon J. on which reliance 
was placed were these ; 

Nor can I share the view that the protection 

IB against none but direct interference with 

inter-State trade, commerce and inter¬ 
course.” 


Dixon J., however, himself said this also : 

^ that it prevents only burdens o: 

restrictions which apply to conduct or actioi 
as trade, commerce or intercourse, or be 
cause of its inter-State character.” 


But whatever may have been the view of 
Di.\on J. the view that must prevail with us 
IS the view expressed by their Lordships of the 
Privy Council a view to which I have al¬ 
ready made reference. 


I may at this stage refer to an Australian 
case, namely, that of — ‘Duncan v. Vizzard’, 
reported in 53 Comm-W LR 493 (Q). In this 
case one of the points that arose for decision 
was whether the New South Wales State Trans¬ 
port (Co-ordination) Act, 1931, was valid in 
view of the provisions of section 92 of the 
Australian Censtit^ution? It was held by the 
majority of Judges forming that Bench that the 


New South Wales State Transport (Co-ordina¬ 
tion) Act, 1931, did not directly or oven in¬ 
directly affect the freedom of inter-State trade, 
I do not see why if the New South Wales State 
Transport (Co-ordination) Act was not 'ultra 
vires’ in view of the provisions of section 92 
of the Australian Constitution, the impugned 
Act could bo held invalid in view of Article 
301 of our Constitution 

(74) In view of what I have stated above, I 
am of the opinion that the impugned legisla¬ 
tion is not hii by the provisions of Article 301 
of the Constitution. 

(75) It was next contended that section 7 of 
the impugned Act was ‘ultra vires’ because it 
authorised executive officers of the Stale to set 
aside or supersede the piovisions of the Motor 
Vehicles Act. As I read section 7 of the im¬ 
pugned Act, I do not see any such power being 
conferred on executive officers of the State. The 
section gives a right to the executive authority! 
to make certain orders in respect of specified! 
matters; by this section the executive autho-i 
rity has not been vested with the power to 
eUner cancel or modify any previous legisla-' 
tion. I do not. therefore, think section 7 of thei 
impugned Act to bo ‘ultra vires.’ 


\ t AX 


counsel for the petitioners in respect of the 
validity of certain notifications issued under 
the impugned Act as also, in regard, to the 
eiiect oi the alleged non-compliance with cer¬ 
tain previsions of the Act in regard to the 
framing of the “schemes” under the impugned 
Act. In order to appreciate the argument ad- 
vanceCt on bohalt ot the pstitjoners, .t is iiecGs- 
sary to reiterate some of the facts. The State 
bursas were running on most of the routes on 
wn?cli the petitioners’ buses were also running 
and consequently after the passing of the im- 

pugned _ Act the State Government made a 
notilication as provided for by suction 13(1 )(b) 
of that Act. I have already quoted this part of 
the section in an earlier portion cf tins iudg- 

•_... _ . ot^thiiik it necessary to quote 

ii a^ain except saynj/ that a notification was 
published^ by the State Government in the State 
Gazette aated February 12, 1951. This notifica¬ 
tion indicated the position as it obtained in res- 
pect^ of transport services. After the 
notilication the routes on which bie ser¬ 
vices were running became, what may 
be called in the words of the impugn¬ 
ed Act;, “notified routes”. Under the im¬ 
pugned Act these routes were to be deemed to 
have been routes notified under section 3 of 
/u^ Act. Under the provisions of section 13(1) 
(b) of the impugned Act it was not necessary 
in respect of these routes to make any notifica¬ 
tion under section 3, but it appears that a noti- 
lication was published puiporting to be under 
section 3 m respect of “stage carriages” in the 
State Gazette on June 23. 1951, in English, ard 
on July 4, 1951, in Hindi. This subsequent noti¬ 
fication was, to my mind, absolutely redun- 
dant, but be that as it may, objections were 
invited to the scheme thus notified and it was 
mentioned that the Governor of the State was 
to consider the objections. 

It appears that all the petitioners, except D 

whose petition is numbered 
of 1902 preferred objections. These obfeetions 
were heard by a Deputy Secret a r., 

Transport Department and a final sefieme 
published under sub-section 

septette.. 27. ,»2. "S ML”'JSS. 
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scheme which applied to “contract carriages” 
was, however, published in the Gazette dated 
December 20, 1952. There appears to be a con¬ 
flict between the Hindi notification and the 
English notification inasmuch as the Hindi 
notification refers to “stage carriages” while 
the English notification mentions “state car¬ 
riages.” Actually the aforementioned notifica¬ 
tion published a scheme for the running of 
“contract carriages”. It may be mentioned that 
all routes of Agra region in respect of which 
objections were filed were concerned with 
“contract carriages.” 

(77) Another notification appears to have 
been published in the U. P. Gazette dated 
December 20, 1952, Notification No. 3736-TP/ 
XXX-50T(3)-50, which refers to a Notification 
dated February 12, 1951, in pursuance of the 
provisions of sections 4 and 5 read with sub¬ 
section (2) of section 6 of the impugned Act. 
The Notification said : 

“ . the Governor is pleased to publish 

the Scheme hereto annexed in respect of the 
State carriage services to be operated by the 
Slate Government on routes mentioned 
therein for the information of all persons 
likely to be alfected thereby .” 

It further said that notice was given thereby 
that the proposed scheme was likely to become 
final on or after February 20, 1953. Objections 
or suggestions were invited from persons like¬ 
ly to be affected by the scheme for considera¬ 
tion of “the Governor.” 

It appears that objections were filed by most 
of the petitioners before us. Under sub-section 
(2) of section 5 of the impugned Act objections 
had to be invited and the State Government, or 
if the State Government so directed, a “pres¬ 
cribed authority”, was to consider those objec¬ 
tions and thoreafter cither connrm, modffy or 
alter the scheme. These objections, as already 
mentioned, were heard by a Deputy Secretary 
in the Transport Department. 

It was contended on behalf of the petitioners 
that the Notification having stated that it was 
the Governor who was to consider the objec- 
tions, the consideration of the objections by a 
Deputy Secretary of Government was illegal 
and without jurisdiction. PluIc 6 of the rules 
framed under the impugned Act says this : 

“HEARING OF OBJECTIONS: the Transport 
Commissioner in consultation with the State 
Government shall then fix a date and the 
place for hearing of the objections and in¬ 
form the objector of the date and the place 
so fixed by registered post.” 

Section 5(2), as has been noticed already, 
makes it incumbent for the State Government 
or a “prescribed authority” to consider the ob¬ 
jections. It is important to note that under 
section 10 of the impugned Act it was not pos¬ 
sible for the State Government to delegate the 
powers conferred on it by section 5(2) of that 
Act. 

Section 10 is in these words : 

“The State Government may, by notification 
in the Gazette, delegate to an officer or 
authority subordinate to it. any of the 
powers conferred on it by this Act except 
those specified in section 3 and sub-section 
(2) of section 5 to be exercised subject to 
any restrictions and conditions as may be 
specified in the notification.” 


“Prescribed authority” has not been defined by 
the impugned Act. The rule.'- framed under the 
impugned Act have also not indicated who is 
to be deemed to be a “prescribed authority” 
within the meaning of that Act. No notification 
was placed before us to show that the State 
Government had directed that any person or 
officer \yas to be deemed to be the “prescribed 
authority” within the meaning of the impugned 
Act. 


It was, therefore, clear that objections had to 
be considered by the State Government only. 
The notification which said that the Governor 
was to consider the objections also indicates 
that there was no “prescribed authority” 
which was to consider these objections. The 
question which was raised was whether under 
these circumstances a consideration of the 
matter by a Deputy Secretary of Government 
was proper consideration. 

On behalf of the State it was argued that 
under Article 154(1) of the Constitution the 
executive power of the State is vested in the 
Governor and was to be exercised by hm 
cither directly or through officers subordinate 
to him. Therefore the notification stating that 
the Governor was to consider the objections 
meant that the State Government was to con¬ 
sider them. 


A further question was raised, namely, whe¬ 
ther the consideration of objections could pro¬ 
perly fall under the exercise of “executive 
power of the State.” To me it appears that the 
power that the State Government could exer¬ 
cise under the provisions of section 5(2) of the 
impugned Act could properly be called the 
exercise of executive power — it certainly was 
not the exercise of a judicial power of the 
State even though the nature of the power was 
‘quasi’ judicial. The brunt of the attack of 
counsel for the petitioners fell on the right of 
the Deputy Secretary to consider such matters. 
It was contended that permitting consideration 
of these objections by the Deputy Secretary 
was in effect a delegation of the power to the 
Deputy Secretary and there being no power of 
delegation possible under the provisions of sec¬ 
tion 10 of the impugned Act the consideration 
of the objections by the Deputy Secretary was 
‘ultra vires’ and if that was so then there was 
no consideration of the objections and no fina- 
lily, therefore, could attach to the schemes 
which have been given effect to. 

The question that has to be considered, there¬ 
fore, first, is whether there was a “considera¬ 
tion” of the objections by the Deputy Secretary 
— this question arises because it was contended 
on behalf of the State that the Deputy Secre¬ 
tary merely “heard” the objections and after 
hearing them advised the Governor who must 
be deemed to have really considered them. We 
have noticed that under rule 6 of the rules 
framed under the impugned Act the Transport 
Commissioner has been given the power to fix 
a date and place for the hearing of the objec¬ 
tions in consultation with the State Govern¬ 
ment. The impugned Act, however, does not in 
so many words make provision for the hearing 
of objections. It only provides for a “conside¬ 
ration” of the objections. It must be admitted 
that it is one of the principles of natural jus¬ 
tice that if a man has a right to prefer objec¬ 
tions to something then he ought to have also 
a right to be heard in support of his objections 
unless, of course, it is made clear by law that 
there is to be no right of hearing but the right 
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to object is confined to a right to make written 
objections. Under rule 5 of the rules framed 
under the impugned Aqt any person wishing 
to file objections under section 5 was to do so 
in the form of a memorandum in duplicate set¬ 
ting forth concisely the grounds of objections 
to the scheme. Sub-rule (2) of rule 5 states : 

“The objection shall be addressed to the 
Transport Commissioner, Uttar Pradesh, and 
shall be accompaiiied by a court-fee stamp 
of Re. l/-’\ 

(78) We have also noticed that under the 
rules, provis'on is made lor giving the oblec-tor 
an opportunity to be heard in support of his 
objections. The argument of counsel for the 
petitioners was that in view of the p:ovis oiis 
referred to above, it was for the State Govern¬ 
ment or the Governor to invite objections to 
the schemes, to hear them and to decide them. 
It was contended that on the language of rule 
G the objections should have been heard, if not 
by the Governor, by the Transport Commis¬ 
sioner and that a Deputy Secretary in the 
Transport Department could have absolutely 
no authority to hear them. 

It was pointed out that under the Constitu¬ 
tion provision had been made for the conduct 
of business of the Government of a State and 
that the Governor could by rules make provi¬ 
sion tor the more convenient transaction of the 
business of the State. It was further pointed 
out that no rules had been placed before the 
Cojjrl by which the Governor had made any 
provision for the conduct of this particular 
business of the State. The rules which had been 
framed, though not under the Constitution, for 
the conduct of this business of the State were 
the rules framed under the impugned Act and 
under those rules, it was contended, the objec¬ 
tions should have been heard by the Transport 
Commissioner. 

“Transport Commissioner” has been defined 
by section 2(g) of the impugned Act as follows: 

“ ‘Transport Commissioner’ means the Trans¬ 
port Commissioner of Uttar Pradesh appoint¬ 
ed by the State Government and includes 
any other officer who may be authorized by 
the State Government to perform the func¬ 
tions of the Transport Commissioner under 
this Act.” 

It was admitted on behalf of the petitioners 
that the State Government had appointed a 
"Transport Commissioner” for the State as 
contemplated by section 8 of the impugned 
Act. What, however, was disputed was that Ihe 
State Government had authorized any other 
officer to perform the functions of the Trans¬ 
port Commissioner under this Act. On behalf 
of the State nothing was shown to controvert 
this assertion made on behalf of the petitioners. 

That being so. I must accept that the State 
Government had not appointed any other 
officer to perform the functions of the Trans¬ 
port Commissioner save the Transport Com¬ 
missioner himself. If, therefore, under the 
rules framed under the impugned Act there 
was power only in the Transport Commis¬ 
sioner to consider the objections then the con¬ 
sideration of the objections by the Deputy 
Secretary was unjustified. To me it appears 
that under section 5(2) objections bad to be 
considered either by the State Government or 
if the State Government so directed, by the 
“prescribed authority.” We have also noticed 


that there could be no delegation of this power, 
that is to say, the State Government could uot, 
nor could the “prescribed authority” if 'hcrQ 
was any, under section 5(2) delegate power to 
anybody else to consider the objection ~ th s 
is so because of the provisions of section 10 
of the impugned Act. In my opinion the T ee 
Government had by the rules framed by it un¬ 
der the impugned Act constituted the Trans¬ 
port Commissioner “the prescribed authority” 
under the provisions of section 5(2) and, there¬ 
fore, it was either for the State Government 
itself or for the Transport Commissioner to 
hear those objections. 

(79) On behalf of the State it was contended 
that the notification which was issued in this 
connection stated that the Governor was to con¬ 
sider the objections. The consideration by the 
Governor of the objections meant the conside¬ 
ration of the objections by the State Govern¬ 
ment inasmuch as all actions v/hich had to be 
taken on behalf of the State Government had 
to be in the name of the Governor. It was fur¬ 
ther contended that under the provisions of the 
impugned Act there was no question of giving 
anyone a hearing in regaid to the object’ons, 
but since the rules, by implication, provided for 
a hearing of the objections the hearing was be¬ 
fore a Deputy Secretary of Government who 
must be deo-ned to have acted as a subordii.ate 
otficcr of the Governor acting which Vv'as pos¬ 
sible constitutionally. 

As I see the position I see it to be either 
that under section 5(2) of the impugned Act 
the State Governm.ent itself was to consider the 
objections or the State Government was to 
direct their consideration by a “prescribed 
authority”. The notification stating that the 
Governor was to consider the objections indi¬ 
cated that it was the State Government whT'h 
was to consid.er them. The hearing of the ob¬ 
jections by the Deputy Secretary must, there¬ 
fore. be deemed to have been a hearing by the 
Governor through an officer subordinate to 
him. The ultimate notification that was pub¬ 
lished after the objections had been entertain¬ 
ed and heard stated that “the Governor is 
pleased to order the publication of the scheme 
hereto annexed which has been confirmed un¬ 
der sub-section _ (2) of section 5 of the said 
Act.” This indicates that a consideration was 
given by the Governor to the objections as 
provided for by section 5(2) — the notification 
having been published in accordance with sec¬ 
tion 5(3) of the impugned Act. There was no 
allegation on behalf of the petitioners that the 
matters which were submitted orally by them 
before the^ Deputy Secretary were not brought 
to the notice of the Governor before he made 
the final orders in respect of these matters. I 
must assume that the Deputy Secretary, in the 
normal course of his official business, apprised 
the Governor of what was submitted on behalf 
of the petitioners before him and further I 
must assume that the Governor gave due con¬ 
sideration to those matters before he came to 
his decision. Accordingly I do not think that 
there was any real substance in the centenuon 
raised on behalf of the petitioners in regard to 
this matter. 

(80) I, therefore, hold that the Schemes 
finally published were not open to challenge on 
the giou d that the petitioners had either no 
opportunity of raising objections or that the 
objections had been decided by an improper 
authority or that the procedure followed in 
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[deciding those matters was an illegal proce- 
'dure. 

(81) It was contended by Sri Bhargava on 
behalf of some of the petitioners that some of 
them did not know the date on which their 
objections were to be heard. It was. however, 
conceded that nctice of the first hearing was 
given to these petitioners and all that happen¬ 
ed was that the hearing could not take place on 
that date for want of time or so-ne siirh reason 
and, therefore, it was adjourned to some other 
date a-id that the petitioners could not know 
the adjourned date of hearing. On the mate¬ 
rial-; b doi.: me, 1 am not satisiied that the peti¬ 
tioners could not have known the adjourned 
date cf hearing if they had taken proper care 
and ptopcr steps to know of it. That being 
so, I do not think that any legitimate griev¬ 
ance can be made by the petitioners on that 
score. 

(82) The next contention was that a notice 
of the schemes framed had, under rule 3 of the 
riiiGs made under the impugned Act, to be pub¬ 
lished in the Gazette as also in a local news¬ 
paper. but such a notice, it was said, was not 
published in a local newspaper and, therefore, 
the schemes could not be given eflect to. 1 do 
not consider that there is much substance in 
this contention, first, because the publication of 
the notice was not of the essence of the matter, 
and secondly because e\*eryone admiticdty had 
knowledge of the schemes and the absence of 
the publication of such notice did not in any 
manner prejudice anybody. 

(83) As I have already noticed there were 
certain contradictions or inconsistencies bet¬ 
ween the notification which issued in English 
and the notification that issued in Hindi, but 
these contradictions or inconsistencies do not 
all'ct the substance of the matter. By Article 
348(1) (b) (iii) of the Constitution it has been 
provided that^ “all orders, rules, regulations 
and bye-laws issued under this Constitution or 
under any law made by Parliament or the 
Legislature of a State shall be in the English 
language.” 

In view of this provision of the Constitution 
the notification appearing in English must pre¬ 
vail over the notification appearing in Hindi. 

I cannot, however, help saying that people con¬ 
cerned with making these notifications 
should have taken greater care in hav¬ 
ing them published in Hindi. To me it 
appears that it is of importance that 
in the matter of issuing and publishing notifica¬ 
tions which are now issued in Hindi, and it may 
be noted that it is only that Hindi version of 
the Gazette that is available to the general 
public, great care should be taken. 

(84) The last point that was argued on be¬ 
half of the petitioners was that even if the im¬ 
pugned Act authorized the cancellation of per¬ 
mits which had been granted by the officers of 
this Stale in respect of motor vehicles which 
were being operated under those permits, that 
Act could not have extra-territorial application, 
and no permits which had been granted to some 
of the petitioners by authorities outside this 
State could be cancelled under the said Act. 
This argument was based on the fact that there 
were certain petitioners v/ho operated their 
buses within the State on permits which had 
been granted to them by the Regional Trans¬ 
port Authority of Delhi. Whether or not there 
could be power to cancel such permits, the im¬ 
pugned Act could certainly give power to the 
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state Government not to let anyone operate his 
bus within the territory of the State irrespec¬ 
tive of the fact whether he was operating his 
bus on a permit obtained from an authority 
within the State or because of a permit grant¬ 
ed to him by an authority outside the State 
Under the impugned Act no power has been 
conferred on the State Government to operate 
extra-territorially and no such action has been 
taken, as I see it, by the State Government un¬ 
der that Act. That being so, I do not consider 
this argument of the petitioners to be right. 

(85) In the result I am of the opinion that 
all these writ petitions must fail and should be 
dismissed. The costs incurred by the parties 
should be borne by them because, even though, 

I have held that the impugned Act is not ‘ultra 
Vires’ except in respect of section 11(2). I am 
of the opinion that the petitioners have suffer¬ 
ed great loss and that their loss is not merely 
temporary but is permanent. 

CHATURVEDI, J.: 

(80) These are 106 writ petitions filed on be¬ 
half of certain persons who have been carry¬ 
ing on the business of transport of persons and 
goods for hire, on various routes situate in the 
State of Uttar Pradesh. The opposite parties 
arrayed in these writ petitions are the State of 
Uttar Pradesh, the Transport Commissioner, 
the Regional Transport Authorities and the 
Hon’ble Minister for Transport, Lucknow. 

(87) As is well knovm, transport business 
has been carried on in this State through motor 
vehicles by private persons. Subsequently it 
appears that the Government also thought of 
running its own motor vehicles for hire. It is 
not necessary to go into the history of the 
matter earlier than 1939. in which year the 
Central Government passed the Motor Vehicles 
Act, (Act No. IV of 1939). Section 42 (3) of 
this Act exempts transport vehicles owned by 
or on behalf of the Cei;tral or the Provincial 
Government from the necessity of obtaining a 
permit, unless the vehicles were used in con¬ 
nection with the business of an Indian State 
Railv/ay. 

As far as the private vehicles were concern¬ 
ed, the owners were under an obligation to ob¬ 
tain permits before they could run their vehi¬ 
cles on a public thorouglifare. Sometime in 1947 
alter the coming into force of the popular Gov¬ 
ernment, the Government thought of running 
its own buses for the carriage of passengers 
and goods. Notices were issued under the 
Motor Vehicles Act mentioned above, which had 
the effect of excluding from certain routes all 
private transport vehicles which were used for 
hire, and the business of motor transport was 
to remain exclusively in the hands of the State 
Government of U. P. With that object in view, 
a number of permits issued to the private 
operators V/ere cancelled, and certain other 
operators were refused the perrnits which ffiey 
would otherwise have been entitled to. ^ This 
was about the time when the Constitution ol 
India came into force, and a numj3er of writ 
petitions were filed in this Court in the year 

1950 challenging this action of the State Gov¬ 
ernment. 

These petitions were referred for decision to 
a Full Bench of five Judges and the petitions 
were disposed of by the Full Bench ‘A. 1. K* 

1951 All 257 (A)’. Four judgments were deli¬ 
vered by the learned Judges constituting the 
Full Bench, and one of the decisions of the Full 
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Bench was that the Government could not na¬ 
tionalise any trade or business by executive 
orders. That could, if at all, be done only by 
an Act of the Legislature. The Full Bench de¬ 
cided certain other matters also, but reference 
will be made to them later in the course of this 
judgment as and when the occasion arises. As 
a result of this decision, the transport au hority 
was directed by this Court to consider the ap¬ 
plications for permits filed by the private ops- 
rators according to the provisions of the Motor 
Vehicles Act, and without in any way being 
influenced by the fact that the State Govern¬ 
ment wanted to run its own motor transport on 
certain routes in the State. 

(88) The State Government appears to have 
accepted the correctness of the legal po^sition as ' 
laid down in the above case; but being of the 
■opinion that the motor ti'ansport service in the 
State should be nationalised gradually, they 
moved a Bill in the State Legislature for the 
purpose. The Bill was ultimately passed in 
1950 and h known as U. P. State Road Trans¬ 
port Act, 1950. (Act No. II of 1951), and T will 
be hereafter referred to as the impugned Act. 

In accordance with the provisions of this Act, 
certain schemes were framed by the Stale Gov¬ 
ernment, notices of which were published in the 
State Gazette and objections were invited. The 
•bjections were heard and some of the schemes 
have been finalised, but one or two of them 
have not yet reached that stage. The private 
•perators of motor buses have filed die above 
petitions, and the main prayers contained in 
the petitions are that writs in the nature of 
mandamus or other directions or orders be is¬ 
sued against the opposite parties directing Ihcm 
to refrain from enforcing the dllmrent rchenies, 
and from interfering with the petitioners' busi¬ 
ness of transport; and also to issue writs of 
certiorari quashing certain notificaiiun frsued 
'by the State Government and the Regional 
Transport authorities. 

(89) These petitions may be conveniently 
•livided into two groups — (1) petitions deal¬ 
ing v/ith stage carriages, and (2) petitions 
dealing with contract carriages. Stage car¬ 
riages are those which are adapted to carry 
more than six persons excluding the driver, 
and which carry passengers for hire or icward 
at separate fares paid by or for individual pas¬ 
sengers, either for the whole journey or for 
stages of the journey; whereas contract car¬ 
riages are those which carry passengers for 
hire under a contract for the use of the vehi¬ 
cle as a whole from one point to another 
without stepping to pick up or sit down along 
the line of route passengers not included in the 
contract. 

They include motor cabs notwithstanding that 
the passengers may pay separate fares. It is 
not necessary to specify separately the peti¬ 
tions which fall under one group or the other, 
because the decision of the petitions does not 
turn on any position peculiar to the carriages 
falling under one or ihe other group. The 
poitits that have been raised are common to 
both the types of carriages, excepting in one 
smaller matter of detail which will be consi¬ 
dered in due course. 

(90) Before proceeding to specify the points 
argued on behalf of the parties, I propose to 
summarise the relevant provisions of the im¬ 
pugned Act. 


The preamble to the Act is also important 
and it is in the following words : 

“whereas it is expedient in the interest of the 
general public and for the promotion of suit¬ 
able and efficient road transport to provide 
for State Road Transport Services in Uttar 
Pradesh;” 

Section 2 of the Act defines certain words 
used in the Act, and the most important sec¬ 
tion is section 3. It provides that where the 
State Government is satisfied that it is neces¬ 
sary in the interest of general public and for 
subserving the common good so to direct, it 
may declare that the road transport services 
in general, or any particular class of such ser¬ 
vice on any route or portion thereof, shall be 
run and operated by the State Government 
exclusively, or by the State Government in 
conjunction with Railway, or partly by the 
State Government and partly by others. 

This -Section authorises the S-ate Govern¬ 
ment to declare that road transport services 
on any route shall be operated exclusively by 
the State Government or in conjunction with 
others. The State Govt, has been given a right 
to nationalise the motor transport services on 
any particular route or routes, if satisfied that 
it is necessary to do so in the interest of gene¬ 
ral public and the common good of the people. 

(91) Section 4 provides for the publication 
of the scheme framed in pursuance of the 
above declaration and also tor tiic matters that 
may be provided in the scheme. Section 5 
authorises any person, whose interests may be 
allected, to file objections before the Transport 
Commissioner within 30 days of the publica¬ 
tion of the scheme, and the State Government 
or the prescribed authority, after considering 
the objections, may either confirm, modify or 
alter the scheme. This final scheme so confirm¬ 
ed, modified or altered shall then be published 
in the Gazette. 

(92) Section 6 deals with the alteration or 
modification of the scheme made final under S. 
5, and the procedure provided by sections 4 
and 5 is to be followed in altering or modify¬ 
ing the scheme finalised under S. 5. Section 7 
narrates the consequences that are to follow 
the publication of the scheme made final under 
S. 5. 

The consequences are far reaching, and the 
Stale Government is authorised to renew or 
cancel any permits or to restrict their number, 
and no Iverson other than the Slate Government 
would be entitled to a permit under Chapter 
IV of the Motor Vehicles Act of 1939. It is at 
the option of the State Government to permit 
certain other vehicles also to ply on the roads 
at its own discretion. 

(93) Section 8 provides for the appointment 
of a Transport Commissioner, and section 9 for 
the _ appointment of Advisory Committees. 
Section 10 authorises the State Government to 
delegate to an officer or authority, subordinate 
to it, any of the powers conferred on it by this 
Act, except those specified in S. 3 and sub-sec¬ 
tion (2) of S. 5. 

(94) Section 1! provides that, in case of any 
conflict or any inconsistency between the pro¬ 
visions of the impugned Act and the provisions 
of any other law, the provisions of the impugn¬ 
ed Act are to prevail; and any order made or 
deemed to be made under the impugned Act 
shall have etlect notwithstanding anything in¬ 
consistent therewith contained in any other 



enactment. Section 12 provides for the punish¬ 
ment of persons plying public service vehicles 
in contravention of the provisions of clause (c) 
of S. 7. 

(95) Section 13(l)(a) validates State Road 
Transport Service commenced before the 
appointed date and also every order cancelling 
or curtailing any permit or attaching any con¬ 
dition or reducing the number of transport 

• jm ^ J 1 on any route notwithstand¬ 
ing the fact that it may not have been in ac¬ 
cordance with the provisions of the Motor Vehi¬ 
cles Act of 1939. 

Section 13(1) (b) is again important and it 
provides that every route on which the State 
Road Transport Service is operating on the 
appointed date shall be deemed to be a route 
specified in a _ notification under S. 3, and the 
Service operating on the route is to be deemed 
to be operating under a scheme duly prepared 
in accordance with the provisions of sections 
4 and 5 on condition that the State Govern¬ 
ment publishes in the official Gazette within 
15 days of the commencement of the Act a 
scheme as to the Road Transport Service. 

The scheme so published was to be taken to 
be duly confirmed and published under sub¬ 
section (3) of S. 5, and the route to which it 
related was to be called a notified route, and 
the provisions of sections 6 and 7 were to be 
applicable to it. Sub-section (2) of this section 
provides that all applications for the grant of 
permits shall be dealt with in accordance with 
the provisions of the impugned Act notwith¬ 
standing anything in the Motor Vehicles Act or 
any judgment, decree or order of the Court. 

(96) Section 14 authorises the Transport 
Commissioner or any officer appointed by him 
to permit a carriage owned by Ihe State Gov¬ 
ernment to be used on any or all the routes in 
Uttar Pradesh, that is, any such carriage to be 
used as a contract carriage. Section 15 autho¬ 
rises the State Government to make rules for 
the purposes of carrying into effect the provi¬ 
sions of the Act, and the State Government in 
accordance with the provisions of the section 
has made certain rules which have been duly 
published in the Gazette. 

(97) The main arguments in the case have 
been advanced on behalf of the petitioners by 
Mr. Gopal Swarup Pathak and Mr. V. D. Bhar- 
gava, who appear in the majority of these peti¬ 
tions. The other counsel have mainly adopted 
the arguments pi Messrs. Pathak and Bhar- 
gava. Mr. Chhail Eehari Lai, however, brought 
to our notice one important point which we 
shall consider while dealing with the objection * 
under Article 19 (1) (g) of the Constitution. The 
case on behalf of the opposite parties was argu¬ 
ed by the learned Advocate-General and the 
Standing Counsel for the State of Uttar Pra¬ 
desh. 

(98) The main arguments advanced by the 
learned counsel for the petitioners may be 
classified under the following heads : 

(1) that the impugned Act is bad as it con¬ 
travenes the provisions of Article 14 of the 
Constitution inasmuch as it discriminates bet¬ 
ween the State on the one hand and the citizen 
on the other; and also, inasmuch as it permits 
discrimination by the State Government or its 
officers between one motor transport operator 
and another; 

(2) that the impugned Act is bad as it pur¬ 
ports to interfere with the fundamental rights 


granted to the petitioners by Article 19(1)(g)' 
of the Constitution to carry on their business- 
of motor transport; 

(3) that the impugned Act contravenes the 
provisions of Article 31(2) of the Constitution 
inasmuch as it provides for acquisition by the 
State of the business of transporting goods and- 
passengers carried on by the petitioners with¬ 
out the payment of any compensation, and 
without there being any public purpose behind 
this acquisition; and 

(4) that the impugned Act is bad as it con¬ 
travenes the provisions of Article 301 of the 
Constitution which directs that all inter-State 
trade and also intra-State trade shall be free. 

(99) These are the four main grounds on 
which the validity of the impugned Act itself 
has been challenged. But apart from the 
challenge to the constitutionality of the Act, 
certain other objections have been taken to the 
legality of the v/ordings and the publication of 
certain notifications under sections 3, 4, 5 and 
G of the impugned Act. Objections have also 
been taken to the efi'ect that the objections pre¬ 
ferred by the petitioners under section 5 of the 
Act were not considered by proper authorities 
and no decision was actually given on those- 
objections. I shall consider these objections in 
detail after dealing with the main objections 
concerning the constitutionality or otherwise of 
the impugned Act. 

(100) The first objection based on Article 14 
of the Constitution in effect is that the State 
has denied to the petitioners equality before- 
the law. It is argued that the State is as much 
a person when it enters into a trade or busi¬ 
ness as any puvatc citizen, and the impugned 
Act purports to provide for a monopoly being 
created in favour of the State in the matter 
of mOtor road transport to the exclusion of the- 
petitioners, who have been carrying on the 
transport trade from before. 

The objections under this head are two¬ 
fold— (1) that the State and the citizen stand 
on the same footing, and if a monopoly cannot 
be created in favour of an individual, it cannot 
be created in favour of the State either; and 
(2) that the Act makes it possible for the State 
Government and its officers to discriminate 
between one citizen and another, inasmuch as 
the permits granted to the petitioners can be 
cancelled at the sweetwill of the officers con¬ 
cerned, who may cancel the permit of one ope- ’ 
rator and maintain that of another. 1 

(101) The contention of the learned counsel 

for the petitioners under head (1) is that it 
has been laid down in the Full Bench case of 
Moti Lai (A), already referred to, that the- 
State, when it carries op business is asmuch a j 
person as a private individual, and Article 14 , 

of the Constitution prohibits preferential treat- j 
ment being accorded to the State in the matter 

of trade. I 

(102) In my opinion, this contention is only i 

partially correct. What was challenged before | 

the Full Bench was the validity of S. 42(3) of 

the Motor Vehicles Act, which provides for 
certain exceptions in the matter of obtaining 
permits as laid down in sub-section (1). Sub- 
Section (1) of that section prohibited every I 

owner of a transport vehicle from using or per- | 

mitting the use of the vehicle in any place, ex¬ 
cept in accordance with the conditions of a 
permit granted or countersigned by a Regiona.. 
or Provincial Transport authority. 
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Sub-section (3). clause (a), however^ made 
an exception in favoui ot transport vehicles 
owned by or on behalf ol the Central or the 
Provincial Government oiher than a vehicle 
used in connection with the business of an 
Indian State Railway. It is this provision the 
validity of which was challenged on the ground 
of improper discrimination in favour of vehi¬ 
cles owned by the Government. The Hon’ble 
the Chief Justice did not consider it necessary 
to decide the question whether the provisions 
of S. 42(3) (a) of the Motor Vehicles Act be¬ 
came void by reason of the provisions of Arti¬ 
cle 14 of the Constitution: but the other four 
learned Judges held that, when the State en¬ 
gaged itself in business or commerce, such as 
was carried on by private individuals, it must 
subject itself to the same obligations as were 
imposed upon the private individuals, and that 
the State must place itself in the same position 
as an individual when it is carrying on a trade 
along with them on a competitive basis. 

(103) Section 42 of the Motor Vehicles Act 
made it compulsory for private operators to 
obtain permits; but an exception was made in 
favour of the State, and the Full Bench held 
that as the State was competing with private 
individuals in the matter of trade, an exception 
in favour of the State vehicles from the opera¬ 
tion of S. 42(1) was a discriminatory piece of 
legislation, and it therefore became void after 
coming into force of the Constitution. 

(104) As regards the monopoly in trade, the 
Full Bench held that it was not legal to ehect 
monopoly in any trade in favour of the Stat-e 
by executive orders, in the absence of any 
legislation permitting the State to monopolise 
or nationalise the trade. It further held that 
there was no provision in the Motor Vehicles 
Act, which could authorise any State Govern¬ 
ment to nationalise the trade, nor was there 
any legislation elsewhere to authorise such 

nationalisation. 

It was, therefore, held that an attempt by 
the State Government to nationalise transport 
trade by executive orders was illegal; but at 
the same time, they made it quite clear that 
they were not deciding the question that, if a 
legislation was passed authorising tlie national¬ 
isation of any trade, such a legislation would 
be valid or not. 

(105) In the present case, we have to decide 
the question left open by the Full Bench, 
namely, whether such a legislation is a valid 
piece of legislation. This brings me to the ques¬ 
tion whether the U. P. State Road Transport 
Act contains any classification, and whether 
that classification can be said to be a reason¬ 
able one. Section 3 of the impugned Act leaves 
It to the discretion of the State Government to 
run its own services exclusively on a particu¬ 
lar route or a portion thereof, or to run them 
in conjunction with the Railway, or in con¬ 
junction with other persons. 

In either of these three cases it is left to the 
discretion of the State Government to decide in 
the manner it considers to be in the interest 
of the general public and for subserving the 
common good. The decision to run the services 
exclusively or in conjunction with the others 
is to be a decision of the State Government and 
of nobody else. The State or the State Govern¬ 
ment has thus been put in a separate class by 

itself, and the private operators in the other 
class. 


This classification, in my opinion, is quite a 
reasonable and valid classification based, as it 
is, on a reasonable and just relation to the .sub¬ 
ject of transport trade. Transport service is a. 
public utility service, and the considerations, 
which are expected to guide a State in running 
such a Service, are widely diUerent fro.n the 
considerations which are expected to guide a 
private citizen in the matter of such a trade. 
Private operators would be more interested in 
their own profits from the business, rather than 
in providing the comforts and amenities to tlie 
travelling public or in maintaining a proper 
and well paid staff. 

A State, on the other hand, is not likely to 
Subordinate the considerations of the amenities 
and cornforts of the travelling public to the 
consideration of profit earning. In the present 
stqte of the development of the society, the 
nationalisation of public utility services has^ 
been resorted to by many countiies. In England 
in the years i94d to 1948 the Bank of England 
was nationalised and so also the ccal industry, 
transport services, supply of electricity and 
supply of gas. Recently the conservative Gov¬ 
ernment has denationalised the coal industry, 
but the transport services are running still as 
nationalised services. 


(lOG) In the Union of India itself the Parlia¬ 
ment passed the Road Transport Corporation 
Act, Act 64 of 1950, permitting nationalisation 
of motor road transports, and it provided for 
the constitution of a Road Transport Corpora¬ 
tion. The Air Companies Act, Act 27 of 1953, 
has nationalised air services. Monopoly of the 
Slate, therefore, in the matter of transport ser¬ 
vices appears to be generally recognised as a 
desirable object to be achieved. It cannot, 
therefore, be Said that putting the State in a 
separate class in the matter of transport trade 
is not a reasonable classification. I further 
find that Article 19 (1) (g), (6) was amended by 
the Constitution First Amendm.ent Act of 1951, 
and the etfecl of the amendment is that an ex¬ 
clusive right to trade by a State or by a Cor¬ 
poration ov/ued or controlled by a State, even, 
to the total exclusion of others, is considered 
as a reasonable restriction to the fundamental 

right of a citizen to carry on trade granted bv 
Article 19(1) (g). 


i. uu iluc mean 
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nationalisation of a trade has been considered 
to be a reasonable restriction. But what I do 
think is that the Constitution itself has consi- 
dcred it legal, under certain circumstances for 
a State to nationalise a trade or business. The 
Union Government already enjoys monopoly in 
the matter of Railway, post, telegraph and' 
telephone services, and it would be going too 

that, in the circumstances prevailing 
these days, these monopolies are rendered in¬ 
valid by the provisions of Article 14 of the 
•Constitution. 


o«-Luun la ot tne Indian Railways Act. sec¬ 
tion 4 of the Indian Post Offices Act, and sec¬ 
tion 4 of the Indian Telegraph Act virtually 
confer a monopoly on the Union or the State 
Governments in the matter of these services 
These facts clearly prove that, in the matter at 
least of public utility services, the State Gov¬ 
ernment or the Union Government has been 
put in a different class, and, in our opinion 
such a classification is clearly valid and pe?- 
missible. The impugned Act has put the State 
Itself in a clap different from that of a private 
operator, and the classification is perfectlr 
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justified. The objection of the learned counsel, 

therefore, on this point does not appear to have 

any force and we find ourselves unable to ac¬ 
cept it. 

(107) The second objection under Article 14, 
as stated above, was that the provisions of the 
impugned Act make it possible for the State 
Government or its officers to discriminate bet¬ 
ween one 'Operator and another. They may 
cancel the permits of some and maintain those 
of the others. They may decide to notify any 
route that they hke and not notif}^ anottier It 
is contended that the Legislature itself should 
have laid clown the principles on whi'-h a selec¬ 
tion of the routes or of the individual operators 
was to be made, and the whole thing should 
not have been left to the subjective deter.mina- 
tion of the otneers of the State Government. 

I find myself unable to agree with this con¬ 
tention cither. The only principle that could 
be made -'.pplicable to the selection of the 
routes or the number of ihe operators would 
be the rule cf administrative convenience. It 
would depend on the number of buses and 
other carriages that the State is able 1o put 
into service and also the employment of the 
necessary staff lor running the services, as also 
■U^e suitability of a particular route to be taken 
first and the others afterwards. These matters 
are all matters of detail, which have to be left 
to the officers responsible for working the 
scheme under the supervision of the Stale"" Gov¬ 
ernment, and no hard and fast rule could 
possibly have been laid down by the Legisla¬ 
ture itself which could govern the cases of all 
the different routes and the individual opera¬ 
tors. 

(108) Great reliance was placed by ihe learn¬ 
ed counsel for the petitioners cn the case in 
AIR 1952 SC 75 (H). In this case the West 
Bengal Special Courts Act (X of 1950) provid¬ 
ed a procedure for the trial by the Special 
Courts, which was substantially different from 
that laid down for the trial of offences gene¬ 
rally under the Code of Criminal Procedure. 

It was left to the discretion of the State Gov¬ 
ernment to have one case of the same kind 
tried by the Special Court and another by the 
regular court. It was held by their Lordships 
that a rule of procedure comes as much wifhin 
the purview of Article 14 of the Constitution 
as any rule of substantive law, and that it was 
not nece.ssary for the applicant to prove that 
the Legislature had the intention to discrimi¬ 
nate against him. if the discrimination was a 
necessary consequence cf the Act. Section 5(1) 
of the .said Act was held to have vested the 
State Government with unrestricted discretion 
to direct any cases or class of cases to be tried 
by the Special Court. 

This was a case where it was possible to lay 
down the guiding principles providing for a . 
particular type of case to be tried by the 
Special Courts and another class by the ordi¬ 
nary criminal courts. But no such guiding 
principles cculd be laid dovm in the present 
Act where the decision was to be with respect 
to the particular routes or the particular pri¬ 
vate carriages which were to be permitted to 
run. 

(109) In my opinion, the case is actually 
governed by the decision of their Lordships of 
the Supreme Court in recent case in AIR 1953 
■SC 404 (K). In this case the validity of the 
West Bengal Criminal Law Amendment (Spe¬ 


cial Courts) Act, (XXI of 1949), was chaHeng- 
ed. Section 4 of that Act authorised the Pro¬ 
vincial Government to allot cases for trial t* 
a Special Judge from time to time and to with¬ 
draw any case already referred to the Special 
Judge. 

After considering — ‘Anwar Ali Sarkar’s 
case (H)’, and the case in AIR 1952 SC 123 (J), 
their Lordships came to the conclusion that the 
case of Kedar Nath (K), was governed by the 
Saurashtra case where certain provisions of 
the .State Public Safety (Third Amendment) 
Ordinance, (LXVI of 1949). were held to be 
valid. After considering these and other cases 
in detail, their Lordships were pleased to ob¬ 
serve as follows : 

“There may be endless variations from case 
to case in the facts and circumstances at¬ 
tending the commission of the same type of 
oOence, and in many of those cases there 
may be nothing that justifies or calls for the 
application of the provisions of the Special 
Act. For example, sections 414 and 417, 
Penal Code are among the ofifences included 
in the Schedule to the Act, but they are 
triable in a summary way under S. 260, 
Criminal Procedure Code, where the value 
of the property concerned does not exceed 
fifty rupees. It would indeed be odd if the 
Government were to be compelled to allot 
such trivial cases to a Special Court to be 
[rjed as a warrant case with an appeal to the 
iJigh Court in case of conviction. The gra¬ 
vity of the particular crime, the advantage 
to be derived by the State by recoupment of 
its loss, and other like considerations may 
have to be v/eighed before allotti g a case 
to the Special Court which is required to 
impose a compensatory sentence of fine on 
every offender fried and convicted by it. It 
seems reasonable, if misuse of the special 
machinery provided for the more effective 
punishment of certain classes of offenders is 
to be avoided, that some competent autho¬ 
rity should be invested with the power to 
make a selection of the cases which should 
be dealt with under the special Act." 

(110) These observations, in my opinion, 
cover the present case, as there may be endless 
variations in the circumstances, which should 
determine as to which route was to be taken 
over first and which permits of individual 
operators were to be cancelled first and which 
allowed to stand for the time being. I have n# 
reason to doubt that officers of the State Gov¬ 
ernment would fairly and properly look into 
the matter and after taking everything int# 
consideration, make their selections with res¬ 
pect to the routes as well as the individual 
operators. 

It has not been shown to us that, in the 
schemes that have been framed so far, the 
officers are in any way acting improperly 
.selecting the routes or the individual operators. 
These questions have to be decided on a con- > 
sicleration of numerous facts and circumstances, 
and it is obviously right and proper that the 
decision be left to the officers concerned. This 
objection of the learned counsel also therefore, 
fails. 

(111) The objection under Article 19 of the 
Constitution is that the impugned Act infringes 
the rights of the petitioners conferred upon 

them by Articles 19(1) (f) and (g). It is, how¬ 
ever, conceded that if sub-clause (g) ?pphes, 
then sub-clause (f) would have no application, 
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and the main contention on behalf of the peti¬ 
tioners has been that it is the right to practise 
and carry on the transport trade, which has 
been improperly taken away Sub-clause (f) 
really does not apply to the case, as no restric¬ 
tion has been placed on the petitioners ac¬ 
quiring, holding or disposing of any property. 
The motor vehicles belonging to the petitioners 
have not been acquired, nor the stations con¬ 
structed on some of the routes by the peti¬ 
tioners for the convenience of the passengers. 

No part of their undertaking or property 
has b^n acquired, and the only right they 
have been deprived of is the right to carry on 
their trade of transporting goods and p- ssen- 
gers. Sub-clause (f) has, therefore, no applica¬ 
tion to the case, and sub-clause (g) is the only 
clause which requires consideration Sub¬ 
clause (^) confers a right on all the citizens to 
practise any profession, or to carry on any 
occupation, trade or business. This light is, 
however, subject to the provisions of Art. 19 
(6). Clause (6) lays down that nothing con¬ 
tained in sub-clause (g) shall prevent the Stale 
from making any law imposing, in the inte¬ 
rests of the general public, reasonable restric¬ 
tions on the exercise of the right conferred by 
the sub-clause. This is the general restriction 
on the right, and it has been mentioned that, 
in particular, nothing in the said sub-clauses 
shall prevent the State from making any law 
prescribing or empowering any authority to 
prescribe the professional or technical qualifi¬ 
cations for practising any profession or jarry- 
ing on occupation, trade or business. 

Clause (6) stood as above till the I P.th of 
June, 1951, when the latter portion of the 
clause v/as substituted by the following words 

“nothing in the said sub-clause shall affect the 
operation of any existing law in so far as it 
relates to, or prevent the State from making 
any law relating to,— 

(i) the professional or technical qualifica¬ 
tions necessary for practising any profession 
or carrying on any occupation, trade or busi¬ 
ness, or 

(ii) the carrying on by the State, or by a 
corporation owned or controlled by the 
State, of any trade, business, industry or ser¬ 
vice. whether to the exclusion, complete or 
partial, of citizens or otherwise.” 

(112) If this amendment were applicable to 
the present case, the point that the impugned 
Act contravenes the provisions of Art. 19(l)(g) 
would not have been even arguable. But it ap¬ 
pears that the amendment is not really appli¬ 
cable to this case, as pointed out by Mr. Chhail 
Behari Lai. advocate for some of the peti¬ 
tioners. The amendment has been made appli¬ 
cable to all “existing law” and also to all law 
made in future after the amendment of the 
Constitution. The impugned Act, however, 
came into force on the lOth of February, 1951, 
before the Constitution First Amendment Act 
of 1951 came into force. The question there¬ 
fore, is whether it can be said to be an “exist¬ 
ing law”. 

"Existing law” has been defined in Art. 066 
tU of the Constitution as any law passed or 
made before the commencement of th s Consti¬ 
tution. “Existing law”, therefore, has to be con¬ 
fined to legislation which was passed or made 
before the 26th of January 1950, and it cannot 
be said to include an enactment passed by the 
otate Legislature after that date. The impugn¬ 


ed Act, therefore, was neither “exi.sting law” 
nor law made after the amendment of the Con¬ 
stitution. Its validity, therefore, has to be 
determined on the law, as it stood before the 
Constitution First Amendment Act of 1951, I 
have, therefore, to see whether the impugned 
Act contravenes the provisions of Art. 19(U(g) 
read with (6) as it originally stood. 

(113) It was argued that Art. 19 of the Con¬ 
stitution does not confer on the citizen any 
new rights, but only guarantees the already 
existing rights under the general law. But this 
question is really of no importance, because 
whether the Article preserves the old existing 
rights or confers new ones, there can be no 
doubt that every citizen, after the Constitut'on, 
in any case, has the right to practise any pro¬ 
fession or to carry on any occupation, trade or 
business, subject to the right of the State of 
making any law imposing reasonable restric¬ 
tions on the citizens’ rights in the interests of 
the general public. Attention has, therefore, to 
be confined to these provisions of the Consti¬ 
tution, as it would serve no useful purpose to 
embark upon an enquiry as to what the rights 
of the citizens were before the Constitution, 
and whether the sam.e rights have been preserv¬ 
ed or new ones have been conferred. 

(114) I have, therefore, to see whether a 
State Legislature is authorised to pass a law 
nationalising a trade under clause (6), as it 
originallv stood. According to this clause, State 
could impose reasonable restrictions in the 
interest c'f the general public, and it has been 
held that reasonable restrictions may even 
amount to the complete stoppage of any parti¬ 
cular trade under certain circumstances. 

This was the decision of all the five Judges 
in the Full Bench case in AIR 1951 All 257 
(A). It cannot be doubted that in the case of 
obnoxious trade the State can properly and 
validly put a complete prohibition against it in 
the interest of the general public, for example, 
nobody can doubt that the State has a right to 
stop the trade of selling publicly obscene lite¬ 
rature Or libellous matter. Transport trade 
cannot be said to be an obnoxious trade. But 
certainly it is a trade in which the public using 
the thoroughfares is particularly interested; 
and. in the interest of the general public itself, 
many more restrictions can be imposed on 
trades of this kind than on other trades. It was 
conceded that the Provisions about transport 
business on public thoroughfares being under 
a permit and according to the conditions of it, 
was a reasonable restriction. 

Tile State can also admittedly restrict the 
number of transport vehicles intended to be 
run for hire on the public thoroughfares. In 
this case the State has gone even beyond that, 
and has purported to nationalise the entire 
transport trade carried on by means of motor 
vehicles resulting in the total stoppage of the 
trade by private operators. In my opinion, even 
this total stoppage of trade on public places 
and thoroughfares cannot always be said to be 
an unreasonable restriction. 

(115) In 1949-2 All ER 755 at p. 772 (C), their 
Lordships of the Judicial Committee observed 
as follows : 

“. their Lordships do not intend to lay 

down that in no circumstances could the ex¬ 
clusion of competition so as to create a mono¬ 
poly either in State or Commonwedth a^^ency 
or in some other body, be justified. Every 
case must be judged on its own facts and in 
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its own setting of time and circumstances, 
and it may be that in regard to some econo- 

. activities and at some stage of 

social development it might be maintained 
that prohibition with a view to State mono¬ 
poly was the only practical and reasonable 
manner of regulation, and that inter-State 
“trade, commerce and intercourse” thus pro¬ 
hibited and thus monopolised remained abso¬ 
lutely free”. 

In the Full Bench case of this Court, referred 
to above, Mootham and Wanchoo, JJ observed 
as follows: 

“We may point out that in India certain public 
utility services are already the subject of 
State monopoly, for example. Railways, Posts, 
Telegraphs, and Telephones. It would, in our 
opinion, probably bo going too far to say that 
in the circumstances of today, section 18 of 
the Indian Railways Act, Section 4 of the 
Indian Posl Offices Act, and section 4 of Ihe 
Indian Telegraphs Act are invalid because 
they prohibit, or tend to prohibit the carry¬ 
ing on certain occupations, trades or busi¬ 
nesses by citizens. We consider that reason¬ 
able restrictions in the interest of the general 
public may in certain circumstances, as point¬ 
ed out by their Lordships of the Judicial 
Committee, mean complete prohibition, and 
it will be for the Courts to Judge whether in 
a particular case complete prohibition 
amounts to more than a reasonable restric¬ 
tion in the interest of the general public”. 

(116) As stated by the learned Judges men¬ 
tioned above, the State is already enjoying mo¬ 
nopoly in the matter of running the Railway, 
Post Offices and Telegraph O; npcs. nd he 
transport trade by motor vehicles is cf a simi¬ 
lar kind. It is common ki.'ov/ledge that trans¬ 
port vehicles by private operators, before the 
State also started running its vehicles, were 
run in a very unsatisfactory manner, and used 
to cause a lot of inconvenience to the travell¬ 
ing public. After the State also entered into 
competition, the services have been substantial¬ 
ly improved on certain routes in the western 
and the hill districts, and if taking an over all 
view of the entire position, the Legislature has 
come to the conclusion that all the motor trans¬ 
port trade should be nationalised, there is no 
reason to hold that this action of the State is 
in any v;ay unreasonable. The members of the 
Legislature are the best persons who are in a 
position to know what is actually in the in¬ 
terest of the general public, and great value 
has to be attached to their opinion in a matter 
of this kind. Nationalisation of any trade 
effected before the Constitution came into 
force, and similar nationalisation effected after 
the amendment of clause (6) of Art. 19 will 
generally be upheld as a reasonable restriction, 
in view of the amendment of the Constitution, 
and I see no reason to hold that the same could 
not be the result if the legislation was passed 
after the 26th January, 1950 and before the 
18th January, 1951. 

The intention of the Constitution makers is 
quite clear, though there has been an oversight 
in using the exact words. Still if nationalisa¬ 
tion were prohibited by the Constitution, r.s it 
Stood before the amendment, I would have been 
compelled to hold that the impugned Act is 
void. But in view of what I have stated above, 

I am of the opinion that nationalisation in the 
niatter of public utility services was permis¬ 


sible even according to the constitution as it 
stood before the amendment. 

(117) The learned counsel for the petitioners 
referred to a decision of their Lordships of the 
Supreme Court reported in — ‘A. I. R. 1950 SC 
163 (D)’. In this case Rashid Ahmad used to 
carry on the wholesale business in vegitableS 
and fruits at Kairana in a rented shop in a part 
of the town. On the 19th April, 1949 the Muni¬ 
cipal Board of Kairana passed certain bye-laws 
providing that wholesale business in vegetables 
shall be carried on only in the Municipal Mar¬ 
ket, & the person authorised by the Municipal 
Board shall be the only person who could carry 
on such business. 

The result of the bye-laws was that Abdul 
Rashid could not carry on the business in his 
own shop, and the contract for the business 
was given by the Municipal Board to a third 
persen. Abdul Rashid applied for permission 
to carry on the trade, but his application was 
rejected, and subsequently a notice wa,s issued 
to him to stop the business in his shop. The 
result of the bye-laws was that the prohibition 
against Rashid Ahmad from carrying on his 
trade was an absolute prohibition, and the bye¬ 
law's further contemplated the granting of a 
monopoly to any contractor they liked. Mono¬ 
poly was actually granted to a person by the 
name of Habib Ahmad and Abdul Rashid could 
not carry on his trade. On these facts their 
Lordships held, 

“This certainly is much more than reasonable 
restrictions on the petitioner as are contem¬ 
plated by clause (6) of Art. 19. This being 
the position the bye-laws would be void 
under Art. 31 (1) c*f the Constitution.” 

The argument of the learned counsel is that 
this observation of their Lordships means that 
all monopolies in the matter of trade are pro¬ 
hibited by the Constitution as they amount to 
more than reasonable restrictions on the right 
to carry on the trade, I do not think that such 
a far-reaching conclusion is deducible from this 
case. There are two clear distinctions between 
this case and the present case. In the first place, 
the monopoly in Rashid Ahmad’s case was not 
eifected in favour of the State, & secondly, the 
monopoly was not in the matter of any public 
utility service. The trade of selling vegetables 
can be carried on at a private place and the 
restrictions that can be put on a trade, which 
can be carried on only in public places, are 
bound to be much more strict than those im¬ 
posed on trades carried on in private places. 

Further, the considerations which apply to a 
monopoly in favour of a State are quite diff¬ 
erent from considerations which apply to a mo¬ 
nopoly in favour of an individual. The amend¬ 
ment in the Constitution may have been clfect- 
ed in order to make the position clear, and, in 
my opinion, the decision in ‘Rashid Ahmads 
case (D)’, does not govern the present case. 

(118) The next case cited was the case of 
— ‘Chintaman Rao v. State of Madhya Pra¬ 
desh’, A. I. R. 1951 SC 118 (R). In this case 
it w’as laid down by their Lordships that section 
4 of C. P. and Berar Regulation of Manufacture 
of Biris (Agricultural Purposes) Act,^ (Act 64 
of 1948), was ultra vires inasmuch as it impos¬ 
ed total prohibition of carrying on the business 
of the manufacture of Bin's during the agricul¬ 
tural season arbitrarily, and it interfered with 
private business. It consequently could not be 
said to impose reasonable restrictions on tn© 
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fundamental rights conferred by Art 19 (1) 
(g) of the Constitution. Their Lordiships held 
that the phrase “reasonable restrictions” con¬ 
templates that the limitation imposed on a per¬ 
son in enjoyment of the right should not te 
arbitrary or of an excessive nature beyond 
what is required in the interest of the public. 

The word “reasonable” implies intelligent 
care and deliberation, and the legislation was 
held to fall outside the ambit of the expres¬ 
sion, inasmuch as it arbitrarily and excessively 
invaded the right of the citizen to trade. Ac¬ 
cording to their Lordships a proper balance bet¬ 
ween freedom guaranteed in Art. 19 (1) (g) 

and the social control permitted by clause (6) 
of Art. 19 should be struck. While discussing 
the point later on, their Lordships observed as 
follows: 

“The effect of the provisions of the Act, how¬ 
ever, has no relation to the object in view, 
but it is so drastic in scope that it goes much 
in excess of that object. Not only are the 
provisions of the Statute in excess of the re¬ 
quirements of the case but the language em¬ 
ployed prohibits a manufacturer of Biris from 
employing any person in his business no 

matter wherever that person may be resid¬ 
ing.” 

Such prohibitions were on their very face held 
to be of an arbitrary nature bearing no rela¬ 
tion whatsoever to the object which the legis- 
lat ion sought to achieve. On these facts the 
^gislation was held to be void, but the remarks 
do not apply to the present case. 

It cannot be said in the case under conside¬ 
ration that the provisions of the Act have l o 
reasonable relation to the object in view, or 

ImM. ot.ject. The pre- 

t^rds* impugned Act is in the following 

Whereas it is expedient in the interest of the 
^ for the promotion of suit- 

fnr%??£ transport to provide 

I^adesh^” Transport Services in Uttar 

Governmfn?^ authorises the State 

Sat ft scheme if satisfied 

ral interest of the gene- 

good^ Thp subserving the common 

fheir therefore, laid down by 

case havp nn^ Supreme Court in that 

application to this case. 

counspl learned 

in — ‘T?pcTh^!K^ a Supreme Court case renorted 

1953 SC of Wards’, AIR 

Act Nn State of Ajmer passed 

vided tha? t ?• ^'2 of that Act pro- 

delnfpd tn 1 ^ ^oder the Act, he was 

his own t^odlord disqualified to manage 

liable to hp property should be 

of the Court nf^w superintendence 

the Qup^tin^ Wards. The determination of 
habitS whether a landlord had 

or tSt^ 'ofnnged the rights of his tenant 

nation Of the Coir/ 0 ^° 

amoumed ^t^^^ that the provisions of S. 112 

exercise of ^th reasonable restrictions on the 

of the CnLV?f conferred by Art. 19(1)(f) 

in the intP^r^lV^^*^^ these restrictions were 

S)rdshin^ public. Their 

that the argument on the ground 

in nature section were penal 

ature and were intended by way of punish¬ 


ment by a landlord, and an enactment, which 
prescribed a punishment or penalty for bad be¬ 
haviour, could not possibly be regarded as a 
restriction on fundamental rights, as punish¬ 
ment could not be a restriction. It v/as further 
observed that when a law deprived a person 
of possession of his property for an indefinite 
period based merely on the subjective deter¬ 
mination of an executive officer, such a law 
could on no construction be called reasonable. 

•This was not a case under Art. 19(1) (g), but 
^ under sub-clause (f), and it was 
Held to be not a reasonable restriction to de¬ 
prive a person of the possession of his property 
for an indefinite period of time as the subjec¬ 
tive determination of an executive officer That 

case has no bearing on the question under 
consideration. unuci 

(120) Reference was also made by the learn¬ 
ed counsel to the case of the Madras High 
Court reported m - ‘C. S. S. Motor Service v 
State of Madps’, AIR 1953 Mad 279 (T) That 
was a case where the provisions of S 47 of the 

challenged and clause 
' ^ j held to be invalid on the 

provision was not in the inte- 
holder^ general public but of the permit 

Lordships further held that, where a 
legislation which interfered with fundamental 

sought to be sustained as falling 

whether it was reasonable Ind made in" the 

interest of the public was one open to judicial 
review I respectfully agree with this observa- 
,^ 4 ^^ the learned Judges, but after a conri- 
deration of all the facts and circumstances of 
the case as well as the cases cited at the’Bar 
I have come to the conclusion that the crea¬ 
tion of a State monopoly in the matter of n 

^uc^a\Srn^hf^"^ the nationahsa^ of 
counsel wS ?h\1 fh/^lffecf of this'"lL'®f r"'" 

pmpirty o? thf petitTonPOSsessiof }he 
Ltion vCs provided for no compen- 

of Art. 31 (2)’ of tL c/nstftutfon P^'^f^^ons 

cation; and simUarTy^to a ca^se 

the ambit of Art lo case laiimg within 

(2) have no- a^pUcat’ion of Art. 31 

sonable imposition of rea- 

Art tho «ghts conferred bv 

ITS SiSlilSsi?- il 

Act were reasonable. This being a^clsp 

®i“ot fall under Art 31?!; 

party. I shall consider in some dlS? P^’o* 
ff’o qoesuon whether the 

ports lo acquire any pronertv ^^t pur- 

19 Ul^and Art 31 (2)^aL^ both'^''"'^''■’ 

the Act. is to some extent itsT.rnStS*’ 
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(122) On this part of the case, the learned 
counsel has argued that his right to ply motor 
vehicles on the route or routes in question was 
his properly, and the same is being acquired or 
is being taken possession of by the State with¬ 
out providing for any compensation and with¬ 
out there being any public puipose behind the 
acquisition. It is clear from the Act itself that 
there is no provision for payment of any com¬ 
pensation. and if the case is really covered by 
Art. 21(2), then the impugned Act must he 
held to be void, because it does not provide mr 
the payment of any compensation. The fur¬ 
ther question, as to whether the acquisition 
was for public purpose or not, need not, there¬ 
fore, be considered at all. 

(123) For application of Art. 31(2) it must 
be shown that the petitioners owned some pro¬ 
perty. moveable or immoveable, which has been 
taken possession of or acquired by the State. 
I have, therefore, to sec whether the petitioners 
have been deprived of any property and wi:e- 
ther the same property has been acquired or 
taken possession ot by the State of Uttar Pra¬ 
desh. it was argued by the learned counsel for 
the petitioners that they had a right to carry 
on the business or trade of transporting pas¬ 
sengers and goods by means of motor vehicles 
on the routes in question, and that right of 
theirs was property. The State may not nav'e 
taken over the transport vehicles or ether pro¬ 
perty belonging to the operators, but the ope¬ 
rators have been deprived of this right to 
carry on the transport trade, and the first ques¬ 
tion for consideration is whether this right to 
trade can be said to be property. Property 
may be moveable or immoveable and the /.rti- 
cle applies to both, but the right must come 
within the definition of “property”, whether it 
be corporeal or incorporeal, moveable or im¬ 
moveable. 

The right to use public thoroughfares always 
existed in the citizen, and the Full Bench of 
this Court in Moti Lai’s case (A), has further 
held that this right extended to using the 
thoroughfares for carrying on passengers and 
goods for gain. Restrictions on this right have 
been placed from time to time and the Act now 
in force, which deals with this subject, is the 
Motor Vehicles Act of 1939. Section 42 of this 
Act says that no person shall have a right to 
ply his motor vehicle for hire on a public 
thoroughfare except under and in accordance 
with the terms of the permit granted to him 
under the succeeding provisions of the Act. 

The Act, therefore, substantially curtails the 
right of the citizen to carry on motor transport 
business on the public thoroughfares. Still it 
cannot be Said that that right has been com¬ 
pletely v/iped out by the Act. Permits are 
granted on certain conditions, and on a consi¬ 
deration of certain matters enumerated in the 
Act. But if those conditions are fulfilled and 
other considerations do not stand in the way, 
a citizen would have a right to run his motor 
vehicle on the thoroughfare for earning pro¬ 
fits. The right, therefore, of the citizen to carry 
on transport business by motor vehicles on the 
public thoroughfare still subsists, though to a 
very limited extent. There are some observa¬ 
tions made by the learned Judges in Moti LaTs 
case (A) pointing to this conclusion, and with 
great respect, I agree with the law laid down 
there. I am, therefore, prepared to hold that 
the right of the petitioners to carry on trans¬ 
port trade through their motor vehicles under 


the terms and conditions of the permit v/as 
there when the impugned Act was passed. 

(124) The next question is whether this right 
can be said to be property. The learned counsel 
for the petitioners cited some cases in support 
of his contention that this right was property. 
In AIR 1946 Eom 216 (M), it was held that 
the word “property” would ‘prima facie’ cover 
a business and its goodwill. There is no ques¬ 
tion cf any goodwill in the present case, and 
the case cited above does not appear to be 
very helpful. 

(125) The next case cited is that of AIR 1946 
Cal 140 (N). In this case it was held that the 
word “undertaking” used in Rule 81 of the De¬ 
fence of India Rules, and S. 299(2), Govern¬ 
ment of India Act, was synonymous with the 
word ’business’ and that the business of carry¬ 
ing on the hotel came within the meaning of 
the word “undertaking" in the above provi¬ 
sions. I quite agree that the word “under¬ 
taking” would include a business and the busi¬ 
ness by itself would be included in the word 
“property”. But what is being taken away in 
the present case is a right to run on a thorough¬ 
fare which cannot be called an undertaking. 
This case, therefore, is also not of any help. 


(126) The case of 68 Comm-W LR 261 (0), 
was a case where under Regulation 54 of the 
National Security (General) Regulations, the 
Commonwealth \cok for an indefinite period 
exciusivG possession of certain property, and it 
was held tiiat this taking possession of amount¬ 
ed to an acquisition of property. Dalziel had 
taken land from the Bank upon a weekly 
tenanc.v and carried upon that land the busi¬ 
ness of parking motor cars. The Minister for 
the Army took possession of this land for de¬ 
fence purposes. It was held that this taking 
over amounted to an acquisition, as the word 
was not restricted to any particular type of 
interest or to any particulai type of property^ 
but it extended to the acquisition of any inte¬ 
rest in any property. 


The land remained the property of the Bank 
^nd Dalziel continued to be its tenant, but the 
possession of the land was taken over by the 
\linister, and this taking over was for an in¬ 
definite period of time. The right to possession 
yf the land was held to be property which had 
aeon acquired and Dalziel was held to be en¬ 
abled to just compensation. In this case also 
;hc acquisition was of possession of land and 
t was clearly, therefore, property. But in the- 
present case there is no right in any property 
hat has been taken away, but it is only tn© 
general right of every citizen to use a thorougn- 
nre that has been affected. 

(127) In 1949-2 All ER 755 (C), it was held 
hat the business of banking which consisted 
)f the creation and transfer of credit, the maK- 
ng of loans, the purchase and disposal of in¬ 
vestments and other similar transactio^, w 
ncluded among those activities 
‘trade, commerce, and intercourse . 

)e no doubt that the business of banking is 
rade, but that question is not the d^estio 
hat I have to determine in this case, what a 
lave to determine is whether the common k w 
•ight of the citizen to ply his buses forJiire on 
1 public road is property or nob and this c. ^ 
fiso does not helD in the determination of mat 


question. ^ 

(128) Willis in his Constitutional Law 

page 821 says. 
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“Ownership relates to rights, powers, privi¬ 
leges, and immunities concerning either land 
or chattels. Property is not the thing, but it 
is these rights, powers, privileges, and im¬ 
munities which a person has as against all 
others with reference to these objects of 
ownership.” 

This definition suggests that a right, power, 
privilege or immunity may be property if a 
person enjoys them against all others. But it 
does not mean that the common law right of 
a citizen to a public thoroughfare is his pro¬ 
perty. 

(129) Nichols on Eminent Domain, Vol. II, 
page 109, under the heading “Goodwill and 
business” says : 

“An established business or w'hat is called 
“goodwill” has never been held to be by it¬ 
self property in the constitutional sense. 
When a piece of real estate upon which an 
established business is carried on is taken 
Vor the public use, it often happens that the 
proprietor qi the business is unable to secure 
^an equally available site :n the neighbour¬ 
hood, and by the interruption of his business 
and the removal of his store to a consider¬ 
able distance away he may lose the greater 
part of his customers and never be able lo 
regain his standing in the business commu¬ 
nity. If he is the owner of the land taken the 
jury may partly compensate him by giving 
him a liberal award for the land, but if he 
is a mere tenant, especially if there is an 
eminent domain clause in his lease, he may 
not receive a dollar.” 

He then goes on to say that a business is less 
tangible in nature and more uncertain in its 
vicissitudes than the rights which the constitu¬ 
tion undertakes absolutely to protect. The 
destruction of a business may entail much 
greater hardship than the taking over of the 
property for which the constitution makes com¬ 
pensation necessary, but the diminution of the 
value of the business is considered a vaguer 
injury than the taking or appropriation with 
W’hich the constitution deals. 

The position would be the same when the 
business is destroyed by taking the land on 
which 4 was carried on. The impugned Act 
only destroys the right to carry passengers 
and goods for hire on the notified routes and 
It cannot be said that the petitioners had any 
right or title in the land, nor have they by the 
impugned Act been prohibited from carrying 
on their business elsewhere. As far as the im¬ 
pugned Act goes, in my opinion, therefore, it 
cannot be said that the petitioners have been 
oepnved of any property in the constitutional 
sense by being prohibited from plying their 
buses on the particular route or routes. 

(130) The right of the petitioners was the 
same right which every citizen has for using 
the highway, but it cannot be said that every 
citizen has property in the highway because he 
nas a right to carry on the business of trans- 
port on the highway. The petitioner’s right 
was diflerent from that of the general public 
only in so much that they possessed permits 
lor using the highways but the right to use the 
routes cannot, in my opinion, be said to be the 

of the petitioners. These permits were 
liable to be cancelled for specified reasons, but 
jne discretion given to the transport authorities 
is so wide that it is difficult to say that the right 


acquired by the permit can be classified as 
property. 

I am further of the opinion that it would not 
be correct to say that the right granted by the 
permit to use the highway was an interest in 
any property or undertaking. The undertaking 
consisted of the buses, the passenger stations 
and other property belonging to the petitioners, 
but it cannot be said to include the common 
law right of the petitioners to use the high¬ 
ways. What has been taken away is the right 
to use these highways and that right could not 
be said to be any interest in that undertaking. 
I am consequently of the opinion that, though, 
the petitioners have been deprived of a limited 
right evidenced by the permit, they have not 
been deprived of any property in the sense- 
that the word is used in Art. 31(2) of the Con¬ 
stitution. 


(131) Whatever doubt there might be on the 
point, there can, however, be no doubt, in my 
opinion, on the next question as to whether 
the State has acquired or taken possession of 
this very right of the petitioners. The State, 
according to the Full Bench decision in kloli 
Lai's case (A), is a person entitled to carry on 
any trade it likes as much as any private ciii- 
zen of India. It also has a right to run its own 
motor vehicles on the public thoroughfares, and 
when it confines the right to itself, it does not 
acquire the right of the citizen lo use the high¬ 
way for profits, but exercises its own right ex¬ 
clusively with the result that the citizen is de¬ 
prived of his right. But it cannot be said that 
the State has acquired his right to run the 
buses because, as stated above, the State has 
an undoubted right in itself to run its own 
motor transports on public thoroughfares. 

Article 289(2) contemplates the Government 
of a State carrying on a trade or business, and 
if a State carries on such an activity on a pub¬ 
lic thoroughfare, it is carrying It on 
in the exercise of its own right and not 
because it has acquired or taken possession 
of somebody else’s Sight. The right of the peti¬ 
tioners comes only to this that they could run 
a particular vehicle on a particular route for 
a limited period of time, and the right to nm 
that vehicle has not been acquired by the 
State, though the petitioners have been de¬ 
prived of it. It is a case of deprivation and 
not of acquisition of any right. 


come to the conclusion that the case is not 
covered by Article 31(2) of the Constitution at 
all, and the objection on this ground also fails 
I may also mention that in the Full Bench case 
of Moti Lai (A) also the State had tried to 
monopolise the trade, but no argument was 
made that the action amounted to acquisition 
and, therefore, compensation should be paid by 
the State for attempting to nationalise the 
motor transport trade. It is not necessary to 
discuss the American cases on this point be¬ 
cause in America compensation has to be paid 
even for taking away rights, though the State 
may not have acquired or itself taken nosses- 
sion of them. 


X iluvv uuint; co tne question whethe 
the im.pugned Act purports to contravene th 
provisions of Art. 301 of the Constitution an. 
is, therefore, void. Article 301 runs as follows 

“Subject to the other provisions of this Pari 
trade commerce and intercourse throu^^^hou 
ths territory of India shall be free.” 
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It has been argued that this Article not only 
safeguards the right of the citizen to inter¬ 
state trade, but it safeguards the rights also to 
intra-State trade, but the impugned Act pro¬ 
hibits the petitioners from carrying on both 
inter-State and intra-State trade. 


trade itself, the case would have been appli¬ 
cable to our Constitution as well. But the dis¬ 
tinction is that in our Constitution the rights 
of the individual have been separately provid¬ 
ed for. and this Article has been placed in a 
different part of the Constitution altogether. 


I am unable to accept this argument because, 
in my opinion, what the Article safeguards is 
the carrying on of the trade distinguished 
from the right of any individual to carry it on. 
Article 19 (1) (g) and Article 301 have been 
■framed in order to secure two different objects. 
Article 19 (1) (g) refers to the individual rights 
and Art. 301 refers to trade as a v/hole and not 
to the right of any individual. What Art. 301 
prohibits is interference with trade as such, 
though it sometimes happens that the number 
of individuals restricted may indicate that what 
was meant to prohibit was the trade itself, 
though piohibition was purported to be impos¬ 
ed against individuals only. But where ample 
provision is made for carrying on the trade 
and the trade would continue to Row as be¬ 
fore. the fact that certain individuals have 
been pi’^hibited from taking part in it would 
not, in any way, go to contravene the provi¬ 
sions of Article 301. 

Article 301 safeguards the right of a commu¬ 
nity to see that the trade between the diffe¬ 
rent parts of India is not hampered in any 
manner. I do not think that the provision's of 
Arts. 19 (1) (g) and 301 overlap and are both 
meant to safeguard the rights of the individual 
trader, as has been contended for by the learn¬ 
ed enunsG^ for the petitioners. 

(1.3-1) Great reliance was placed by the learn- 
•ed counsel on the case in 1949-2 All ER V55 
(C}y which is a decision by their Lordships of 
the Privy Council in an appeal from Australia. 
Their Lordships were interested in interpret¬ 
ing the provisions of Art. 92 of the Australian 
Constitution which provides, 

“On the imposition of uniform duties of cus¬ 
toms. trade, commsrcei and intercourse 
among the States, whether by means of an 
internal carriage or ocean navigation, shall 
be absolutely free.*^ 

The Commonwealth of Australia had passed a 
law' nationalising the banking trade and the 
validity of this Act was challenged on the 
ground that it contravened the provisions of 
Art. 92 of the Constitution. Their Lordships 
held that the business of banking was included 
among the activities described as “trade, com¬ 
merce and intercourse”, and as these were to 
be absolutely free, an Act which prohibited the 
• business from being carried on between one 
State and another was a bad piece of legisla¬ 
tion. 

Their Lordships relied on previous case de¬ 
cided by them, namely. — ‘James v. The Com- 
monwealth of Australia’, 1936 AC 578 (U). In 
this case James was prohibited from taking his 
dried fruit to another State and their Lord- 
ships had held that such a restriction inter¬ 
fered with the freedom of trade and comrnerce. 
They emphasised the fact that the word “inter¬ 
course” was joint with trade and cornmerce, 
and if intercourse between the States is pro¬ 
tected, the freedom of one individual citizen 
from one State to cross over the frontier into 
another State must also be protected. In case, 
the Australian Constitution had also separate¬ 
ly dealt with the rights of the individual citi¬ 
zen to trade and also the right to inter-State 


If the individual citizen had no other right, 
it could have been said that Article 301 pro¬ 
tects the individual’s right as well as the flow 
cf the trade itself. But that is not the position. 
Having exhaustively dealt with the individual’s 
right earlier, it cannot be said that the same 
rights were again purported to be safeguarded 
by this Article. This Privy Council case, there¬ 
fore, is distinguishable on the ground mention¬ 
ed above. 


(135) The same question was previously 
raised before the Full Bench in Moti Lai’s 
case (A), and while dealing with this part of 
the case, the Hon’ble Chief Justice observed, 

“The correct interpretation seems to be tb?' 
Art. 19 lays down the rights of the citizs 
while Art. 301 deals with how the trac. 
commerce and intercourse is to be carried v 
between one place and another, whether the 
two places are situated in two States or are 
inside the same State.” 

(136) Besides, the interpretation put on Art. 
301 by the learned Counsel for the^ petitioners 
would make the Article clearly inconsistent . 
with Art. 19(6) of the Constitution as it stands 
after the amendment made in 1951. ^ Such an 
interpretation is to be avoided if it is possible 
to do so. Article 304(b) does not apply to tins . 
case because the previous consent of the Presi¬ 
dent was not obtained before the Bill was in¬ 
troduced in the Legislature. Subsequent con¬ 
sent was admittedly obtained, but that y.wla 
not affect the matter, as under the proviso to 
Art. 304(b), previous consent of the President 
is essential. 

(137) For the reasons given above, I find my¬ 
self unable to accept the contention of tne 
learned counsel for the petitioners on this point 


•her. 

(130) It was next argued that sections 7 and 
(2) of the impugned Act are bad pieces oi 
’isiation, because they authorise the execujve 
ficers of Ihe State to set aside or supersede 
a provisions of the Motor Vehicles Act. 

As far as S. 7 of the impugned Act is con- 
r^ed, the objection has no force because tii^e 
}gislature itself has modified certain 
)ns of the Indian Motor Vehicles Act, a*' 
is also snecified the matters concerning wnicn 
e State ‘ Government is authorised to pass 
rtaln orders. The State Government^ or us 

ficers have, in no way, been 
ncel or modify the previous legislation 
biect and the required modifications nav 
•en effected by the Legislature itseff in ^ ' 
the Act. The position, however, with 
S 11(2) is somewhat different. Section i 

) is in the following words : 

Any order made or deerned to be 
this Act shall have effect notwithstanding 
anything inconsistent therewith ooutajned ^ 
any other enactment or any instrument na 
ing effect by virtue of such enactment. 

amerous kind of orders can be diffe- 

ate Government and its offfcPTS under dt^ 

nt provisions of the impugned shall 

;b-Section provides that those . g Qf 

ive effect notwithstanding any provision 
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any other enactment. This virtually amounts 
to giving a power to the State Government and 
its officers to repeal other enactments on the 
subject and such a power should not have been 
conferred on the Government or its officers. 

The questipn is really concluded by a deci¬ 
sion of a Full Bench of this Court in AIR 1952 
All 866 (B). In this case the validity of sec¬ 
tions 3. 4 and 6 of the Essential Supplies (Tem¬ 
porary Powers) Act of 1946 was challenged. 
The Full Bench held that sections 3 and 4 were 
valid, but declared section 6 as ultra vires the 
Legislature. The relevant portion of S. 6 of the 
Essential Supplies Act is word for v/ord the 
same as the provisions of S. 11(2) of the im¬ 
pugned Act. and the Full Bench held that sec¬ 
tion to be ultra vires the Legislature because it 
amounted to an abdication of legislative func¬ 
tion in favour of the Government and its 
officers. This Full Bench case fully covers the 
question, and I am bound to hold that the pro¬ 
visions of S. 11(2) are ultra vires the Legisla¬ 
ture of Uttar Pradesh. But this finding does 
not affect the result of these writ petitions in 
any manner. 

(139) The next point that was urged was 
with respect to the invalidity of certain notifi¬ 
cations issued under the impugnea Act. and 
the alleged non-compliance with certain provi¬ 
sions of the Act in the actual framing of the 
schemes under the impugned Act, A number 
Oi objections were raised, and I will now pro¬ 
ceed to consider those objections after giving 
the necessary facts. 

It is admitted by the parties that on all the 
routes concerning which schemes have been 
framed under the impugned Act, State Trans¬ 
port Services as well as private buses were 
running when the Act was passed, and no u-ew 
route has been notified on which State buses 
also had not been running. All the cases, there¬ 
fore, are governed by the provisions of S. )3 
(1) (b) of the impugned Act. This sub-section 
says: 

“Every route on which the State Road Trans¬ 
port Service was operating on the appointed 
date and every such service shall for pur¬ 
poses of this Act, be deemed, as the case may 
be, to be a route specified in a notification 
under section 3, and the service operating 
under a scheme duly prepared and published 
under and in accordance with sections 4 and 
5, provided that the State Government pub¬ 
lishes in the Official Gazette within fifteen 
<3ays of the commencement of this Act a 
scheme aS to the aforesaid road transport 
service providing as far as may be, for all or 
any of the matters specified in sub-section 
(2) of section 4 and the scheme so publish¬ 
ed shall be and be deemed to be the scheme 
duly confirmed and published under sub¬ 
section (3) of section 5 and the route to 
which it relates shall be caned a notified 
route and the provisions of sections 6 and 7 
shall be applicable thereto.’^ 

A notification was published by the State 
Government under S. 13(1) (b) in the U. P. 
Gazette dated the 12th February, 1951 giving 
the routes and the State Transport Services 
operating on those routes on the date imme¬ 
diately preceding the commencement of the 
imputed Act. This notification only mentioned 
the situation as it existed on that date, and 
that situation, as it then prevailed, was the 
scheme which was notified under section 13 
(1) (b). AU these routes therefore, have to be 
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deemed to be the routes specified in a notifica¬ 
tion under Section 3 and the services have to 
be taken to be loperating under a scheme duly 
prepared and published under and in accor¬ 
dance with provisions of sections 4 and 5 of the 
impugned Act. 

The position, as disclosed in this notification, 
should be deemed to be the scheme duly con¬ 
firmed and published under sub-section (3) of 
section 5, and all these routes shall be taken 
to be notified routes, and the provisions of sec¬ 
tions 6 and 7 of the Act are to apply to this 
scheme. Section 6 of the Act provides for the 
alteration or modification of a scheme, and lays 
dowil that the procedure mentioned in sections 
4 and 5 of the Act shall, so far as can be made 
applicable, be followed in altering or modify¬ 
ing a scheme as if the alteration or modifica¬ 
tion were a separate scheme. Another notifica¬ 
tion however, purporting to be under S. 3, was 
published with respect to stage carriages in the 
U. P. Gazette on the 23rd June, 1951 in English 
and on the 4th July, 1951 in Hindi. 


The Hindi notification, according to a nrevi- 
ous notification, was to be published on the 
20th June, 1951, but it was actually published 
on the 4th of July, and the English notification 
of the scheme dated the 20th June, 1951 was 
published on the 23rd June, 1951. Objections 
were invited to the scheme thus notified, and it 
was mentioned that the Governor of U. P. 
would consider the objections. All the present 
petitioners filed their objections excepting one 
D. N. Agarwala, who is the petitioner in Writ 
Case No. 597 of 1952. The objections were 
heard by a Deputy Secretary, and the final 
scheme was published under sub-section (3) of 
section 5 on the 27th of September 1952 in the 
U. P. Gazette. The scheme with respect to the 
contract carriages was dated the 16th of 
December, 1952 and was published in the U. P. 
Gazette dated the 20th December, 1952. 

The Hindi notification says that it is with 
respect to the stage carriages, though the 
English notification says that it is with resoect 
to State carriages. But the scheme actually is 
and purports to be a scheme for the running of 
contract carriages. This scheme was made 
final and published under sub-section (3) of 
section 5 in the Government Gazette dated the 
21st March, 1953. 

(140) There was another scheme with respect 
to a different route concerning which Writ 
Cases Nos, 397, 504 and 505 of 1953 have been 
filed, and it was published on the llth of April, 
1953. Objections to this scheme were invited, 
but the final scheme under sub-section (3) of 
Section 5 has not yet been published, because 
meanwhile these writ petitions had been filed 
and the State Government appears to have 
stayed its hands. 

(141) It has been argued that the notification 
published on the 16th June, 1951 under Section 
3 of the Act was not a proper notification as 
required by the provisions of that section The 

relevant portion of the notification is as fol¬ 
lows: 


The Governor of Uttar Pradesh is pleased to 
declare that the stage carriages services on 
the routes mentioned below should be run 
and operated exclusively by the State Gov. 


The scheme itself was published in the tt p 
Gazette dated the 23rd June, 1951. Section 3 nf 
the Act provides that a notiflcatiorhas to bi 
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issued where the State Government is satisfied 
IS pessary in the interest of general 
public and for subserving the common good 
and then It may declare that the Road Trans- 
port semces shall be run exclusively by tne 

nthire conjunction with 

others. The objection is that this notification 

Government is 

salished that it is necessary in the interest of 
general public and for subserving the common 
good to run these services exclusively. 


A. I. R. 


But this objection cannot be upheld for two 
reasons (l) that it was not only unnecessary 
to issue the notification under S. 3 at all but 
the notification under S. 13(b) having 'been 
issued, this notification under section 3 cuuld 
not legally be issued. Section 3 covers cases 
of the routes newly proposed to be taken over, 
and S. 13(b) refers to those routes on /nnich 
State carriages were already operating Vv-dien 
the Act came into force. A notification under 
S. 13(b) having been issued, the notification 
under S. 3 should be deemed to have already 
been issued, and any modification of the scheme 
could be undertaken under S. 6 of the Act. 


A notification actually issued under S. 3 with 
respect to these routes was not only unneces¬ 
sary but also illegal. As such, it does not matter 
what the language of the notification was. 
Secondly, the notification expressly purports to 
be under S. 3 of the Act, and it can be presum¬ 
ed that when the Governor agreed to issue the 
notification, he must have been satisfied that 
the requirements of S. 3 of the Act have been 
fulfilled so far as the notification was concern¬ 
ed. The Act does not say that the satisfaction 
of the Stale Government should also appear in 
the notification itself and in view of the speci¬ 
fic mention of the section it can be presumed 
that the State Government was satisfied that 
it was necessary in the interest of the general 
public and for subserving the common good to 
notify the routes. 


For both the above reasons, I think that this 
objection has no force. The subsequent scheme 
should be taken to be the modification of the 
previous scheme published under S. 13(b), and 
this modification could be made under S. 6 of 
the Act without in any way resorting to the 
provisions of S. 3. As a matter of fact, there 
is no provision in the Act for the cancellation 
of the scheme published under S. 13(b) and the 
only provision is for modification of teat 
scheme and it is contained in S. 6. 


(142) The next objection was that in tlie 
scheme, as originally published, objections' were 
invited and it was given out that the Governor 
will hear the objections on the appointed date, 
but instead of the Governor hearing the objec¬ 
tions, the objections were actually heard by a 
Deputy Secretary to Government. This objec¬ 
tion too appears to have no force, because un¬ 
der S. 5(2) it is the State Government or the 
prescribed authority which has to consider the 
objections and either confirm, modify or alter 
the scheme. A Deputy Secretary of the Depart¬ 
ment actually heard the objections. Under Art. 
154(1), the executive power of the State vests 
in the Governor and is exercised by him either 
directly or through officers subordinate to him 
in accordance with the Constitution. Article 
166(1) of the Constitution provides that all 
executive action of the Government of a State 
shall be expressed to be taken in the name of 
the Governor, 


i j , j * t . . was mentioned 

in tne notification as the person who would 

near the objections appear to be that the officer 
concerned thought that, as an executive action 

expressed to be taken in the name 
of the Governor, it should be mentioned that 
It is the Governor who would hear the objec¬ 
tions. Nobody could have been under anv 
misapprehension that it would be the -Gover¬ 
nor himself who would hear the objections 
The Governor in such matters alv/ays acts 
through the officers subordinate to him, and, 
in the present case, there was nothing wrong 
ill a Deputy Secretary of the Department hear- 
ing Ihe oojections. even though it was express¬ 
ed 1 x 1 the notification that this executive ac¬ 
tion of the Government would be taken by the 
Governor. 

(143) It was next argued that the fmal 
scheme published under sub-section (3) of S. 
a does not say that the objections have been 
considered by the State C4overnment, and it is, 
tnereloro, not known whether any such consi- 
deiatiori was actually given, nor have any rea¬ 
sons been given for the decision arrived at on 
the oojections. It is admitted in this case that 
a Deputy Secretary to Government actually 
neard the objections in suppore of their objec¬ 
tions and it was after this that the final 
scheme, as ultimately passed, was notified in 
the Gazette under sub-section (3) of S. 5. It 
^ ^ becomes obvious that decisions were taken 
and the objections must have been considered 
because the final decision as notified is the 
cccision of the State Government. 

As a matter of fact, it appears that the pro¬ 
posed scheme, as originally published, has ac¬ 
tually been modified and this fact unmistak¬ 
ably shows that the objections had been con¬ 
sidered. The State Government was not bound 
to supply the reasons to the petitioner^ for the 
decisions arrived at after hearing the objec- 
tions. The decisions actually arrived at are em¬ 
bodied in the final scheme and the facts given 
above clearly shov/ that the objections of the 
petitioners were considered by the State Gov- 
crrxment which finally published the scheme. 
The State Government is also authorised to act 
through its Secretaries, and even if it be as¬ 
sumed that the Deputy Secretaries’ recommen¬ 
dations were accepted by the State Government, 

It cannot be said that there was any illegality 
in this procedure. 

It was also argued in this connection that 
there is some inconsistency between the provi¬ 
sions of S. 5(2) and S. 10 of the Act. Section 
5(2) says that the State Government or if the 
State Government so directs, the prescribed 
authority shall after having considered the ob¬ 
jections either confirm, modify or alter the 
scheme Section 10 says that the State Govern¬ 
ment cannot delegate to an officer or authority 
subordinate to it the powers conferred upon 
the ^ Government by the provisions of sub- 
vSection (2) of S. 5. It was urged that under 
the provisions of S. 10, the State Government 
could not delegate its powers to any officer to 
consider the objections and then either confirm 
Or modify the scheme, whereas the provisions 
of S. 5(2) confer those powers on the prescrib¬ 
ed authority also. 

_ The prescribed authority means the autho¬ 
rity appointed by the rules made under this 
Act, and that authority has been given an in¬ 
dependent power in S. 5(2) to con.slder the 
objections. If there were such an authority, i* 
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would not be a delegation of powers by tne 
State Government under S. 10 at all But the 
right of the prescribed authority to consider the 
objections is an independent right granted by 
S. 5(2). Thus there appears to be no real in¬ 
consistency between the provisions of sections 
5(2) and 10 of the Act. An officer of the Slate 
Government can be authorised by the lules 
framed by the State Government to consider 
the objections, but the State Government can¬ 
not by a notification in the Gazette delegate its 
powers under this sub-section to any officer. 

(144) It was also argued in connection wiih 
notification under S. 3 that the same should 
have been published according to rule 3 in a 
local newspaper, but the notification was not 
actually published in any such paper. I have 
already held that the notification under 3. 3 
was not only an unnecessary but also an ille¬ 
gal notification. Therefore it can make no diffe¬ 
rence whether the said notification was pub¬ 
lished in a local newspaper or not. 

(145) In respect to contract carriages, the 
objection was that the’notification itselt pur¬ 
ported to be concerning stage carriages, and, 
therefore, we must take it that there was no 
notification under S. 3 of the Act with respect 
to contract carriages at all I have already 
held that a notice under S. 3 was not reouhed, 
nor could it legally be issued; but the objec¬ 
tion, even as it stands, has no force because the 
English notification said that it was with res¬ 
pect to the State carriages, and it was only the 
Hindi notification which said that it was with 
respect to stage carriages. Article 348(1 )(b) 
(iii) of the Constitution provides that all 
orders, rules, regulations and bye-laws issued 
under any law made by the Legislature of a 
State shall be in the English language. 

Preference, therefore, has to be given to the 
English version of the notification, and the Eng¬ 
lish version was quite correct. There appears 
to^ have been a clerical mistake as far as the 
Hindi version was concerned. But even this 
mistake in the Hindi version could not 4 have 
misled anybody because the entire scheme pub¬ 
lished, which accompanied the notification, v/as 
with respect of contract carriages, and the 
scheme itself said that it was with respect to 
contract carriages. The notification and the 
Scheme were published together and a lefer- 
ence to the scheme must have shown to every¬ 
body that it was with respect to contract car¬ 
riages. This objection is also without any force. 

(146) A reference was made to some cases 
which laid down that the notifications issued 
by the State Governments should be read, aa 
they stand, and that they must be strictly con¬ 
strued. I respectfully accept the principle laid 
down in these cases, but they do not apply to 
the present case, and I do not consider it neces¬ 
sary to discuss those cases. 

(147) The last point argued w^as that this Act 
authorises the cancellation of permits granted 
by the officers of other States, namely, the 
State of Delhi, and to this extent the Act is 
ultra vires the U. P. Legislature. This objec¬ 
tion also is without substance, because the Act 
authorises the cancellation of those permits in 
so far as they authorise the operators to lun 
their buses in the State of Uttar Pradesh, and 
the State Legislature could very well say tnat 
so far the permits granted by the officers ihe 
other States are concerned, they will have no 
validity as far as the territory included in the 


State of U. P. is concerned, and the outside 
permits would to that extent become ineffec¬ 
tive. 

(148) In the result I am of the opinion that 
all chese writ petitions should be dismissed, 
but the parties should be ordered to bear tneir 
own costs because the petitioners are likely to 
sutler serious losses after the coming into force 
of the schemes prepared under the Act. 

BY THE COURT; 

(149) For the reasons given by us in our 
separate judgment we dismiss these petitions, 
but direct that the parties do bear their own 
costs of these petitions. 

(150) We further certify that these cases in¬ 
volve substantial questions of law as to the 
interpretation of the Constitution within the 
meaning of Article 132(1). 

A/R.G.D. Petitions dismissed. 
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MALIK C. J. AND V. BHARGAVA J. 

Commr. of Income-taxj U. P., Lucknow, 
Applicant v. Radhaswami Satsang Sabha, Rus- 
ponderit. 

■Misc. Case No. 186 of 1949, D/- 28-9-1953. 

(a) Income-tax Act (1922), S. 66 — Point 

not arising out of appellate order cannot he 
allowed to be argued. (Para 16) 

Arino: Income-tax Act, S. 66 N. 21. 

(b) Income-tax Act (1922), S. 4(3), last part 
— Satsangis — General public utility. 

People belonging to religious sect's or 
communities have been treated as a croi^s 
section of the public. The RadhaSwami 
Satsangis are a cross section of the 
public, being followers of one reli¬ 
gion, and a charitable trust for the 
benefit of Satsangis as such must be deem¬ 
ed to be a trust for an object of a general 
public utility. Case law Ref. 

(Paras 16, 30) 

Anno: Income-tax Act, S. 4 N. 16, 19. 

(c) Evidence Act (1872), S. 57 —- Judicial 
notice — Colonies of Satsangis. 

Courts can take judicial notice of the 
fact that there is a flourishing colony of 
Satsangis at Agra and there are centres in 
most of the big cities in U. P., including 
Allahabad, (Para 19)' 

Anno: Evid. Act, S. 57 N. 9. 

(d) income-tax Act (1922), S. 4(3), Last 
para — ‘‘Genera! public utility’’. (Observation 
of Beaumont C. J. in AIR 1939 Bom 45, Dis¬ 
sented from). 

By the words “general public utility” 
the legislature could not have meant that 
the trust must be for the benefit of tne 
general public and not a section of the 
public. Observation of Beaumont C. J. in 
AIR 1939 Bom 45, Dissented from 

^ (Para 26) 

Anno: Income-tax Act, S. 4 N. 19. 

(e) Income-tax Act (1922), S. 4(3) (i) and 
(ia) — Scope and applicability. 

Clause (i) of sub-s. (3) of S. 4 applies 
to cases where the business itself is held 
under trust for religious or charitable pur¬ 
poses, while clause (ia) applies only to 
such business as is carried on on behalf 
a religious or charitable institution which 
was not held under trust. (Para 62) 

Anno: Income-tax Act, S. 4 N. 20, 21. 
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(f) Income-tax Act (1922), S. 4(3) (i) — Pro¬ 
perty. 

The word ‘property’ used in S. 4(3) (i) 
is used in its widest sense and there is no 
reason to give it the interpretation that it 
includes only corporeal property and does 
not include business which includes not 
only the assets held by it but also the 
good will. (Para 61) 

Anno: Income-tax Act, S. 4 N. 20. 

(g-) Income-tax Act (1922), S. 4(3) (ia) — 
Institution. 

Radhaswami Satsang Sabha is clearly an 
institution having been brought about to 
effect the purpose and to carry out the 
objects for which Ihe trust was founded. 

It is a religious and charitable institution 
within the meaning of S. 4(3)(ia). 1396 

AC 500, Relied on. (Para 63) 

Anno: Income-tax Act, S. 4 N. 21. 

(h) Income-tax Act (1922), S. 4(3)(i) and 
(ii) — Dayalbagh Satsang Sabha — Offering to 
deity Uadhaswami Dayal by followers of 
Radhaswami Sect vest in Sabha — Nature cf 
offerings — Income from industrial and com¬ 
mercial concenis started out of funds, nature 
of. 

The ‘bhents’ (offerings) made by the 
followers of the Radhaswami sect of the 
Dayalbagh school to the deity Radhaswami 
Dayal in pursuance of the dictates of the 
faith and in accordance with the constitu¬ 
tion of the Dayalbagh Satsang Sabha vest 
in the Sabha under a legal obligation 
wholly for religious or charitable purposes 
of^ the Sabha but the ‘bhents’ cannot be 
said to be income derived from property 
under S. 4(3) (i) of the Income-tax Act. 
They will properly come under clause (ii) 
of that sub-section meaning thereby that 
they are income of a religious or charitable 
institution derived from voluntary contri¬ 
butions and applicable solely to religious 
or charitable purposes. (Para 64) 

The income derived from industrial and 
commercial concerns of the Institution is 
the income from property held under 
trust wholly for religious or charitable 
purposes and is exempt from income-tax 
under S. 4(3) (i) and it is, therefore, not 
necessary to apply to such income S. 4(3) 
(ia) of the Act, (Paras 65 and 67) 

The starting of industrial and commer¬ 
cial concerns by the Radhaswami Satsang 
Sabha of Dayalbagh. Agra, out of the funds 
can in view of its constitution and bye¬ 
laws and their origin and character and 
the conduct and creed of the followers of 
the Radhaswami faith be held to be in 
furtherance of its objects of a religious 
and charitable nature as contemplated by 
the definition given in explanation to S. 
4(3) of the Income-tax Act. 

(Paras 7 and 6G) 

Anno: Income-tax Act, S. 4 N. 14, 15, 19, 20. 

G. S. Pathak, for Applicant; Kripa Naraian; 
K. L. Misra, Maheshwari Dayal, B. N. Katju 
and G. Kumar, for Respondent. 
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MALIK C. J.: 


This is a reference under S. 66(1), Income- 
tax A#t. made on behalf of the Commissioner 
of Income-tax against an order made by the 
Tribunal that the assessee was entitled to 
exemption under certain provisions of S. 4(3), 
Income-tax Act. 


(2) The assessee is the Dayalbagh Satsang 
Sabha (hereafter called the Sabha in this judg¬ 
ment). This Sabha is a body registered under 
the Charitable Societies Registration Act (Act 
No. 21 of 1860). 

(3) It may be necessary here to mention 
that in the year 1861 a new faith or religion 
was founded by Swami Shiv Dayal Singh, the 
followers of which were known as Satsangis 
to which Hindus, Mohamedans, Parsis or Chris¬ 
tians could be initiated provided they ^ v/ere 
found to be fit and suitable by the spiritual 
head. The object of the religion, as described 
by their Lordships of the Judicial Committee 
in — ‘Chhotabhai v. Janan Chandra’, AIR 1935 
PC 97 at p. 99 (A) was to attain true and per¬ 
fect salvation by the liberation of the spirit 
from the bondage of mind and matter which 
can only be achieved by following the practices 
prescribed by the religion. 

The history of the growth of this new reH- 
gion is described in the judgment of their Ix)rd- 
shipj> of the Judicial Committee in Chhote- 
bhai’s case (A)’, but that judgment is mostly 
concerned with the. sect now known as Swa^** 
bagh sect. There was, however, a schism In tn® 
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year 1907 when the sect with which we are 
concerned, i.e.j Dayalbagh Sect, was founded 
with Babu Kamta Prasad Sinha as its Guiu. 
The main difference between the Swamibagh 
and the Dayalbagh sects was in their concep¬ 
tion of the position of the Guru. The followers 
of Swamibagh sect believed that the Sant Sat- 
guru was the personification of their deity 
Radhaswami Dayal (which is the name given 
to the Supreme Creator) and, consequently all 
offerings made were held by the Sant Satguru 

i himself. The Dayalbagh sect did not identify 
the Sant Satguru as Radhaswami Dayal but 
revered him as a representative of the Sup¬ 
reme Creator on earth who received inspira¬ 
tion from the Creator so thal the offerings, 
made even through the Sant Satguru, did not 
vest in him personally but were held by him on 
behalf of the Supreme Creator. The Dayalbagh 
sect flourished as its Gurus were very capable 
men who commanded great respect and in¬ 
creased in many ways the activities of the 
Dayalbagh Satsang with the result that the 
property now in the possession of the Dayal¬ 
bagh sect is said to be of considerable value. 

After the decision of the Judicial CcmmiHee 
in ‘Chhotabhai’s case (A)', mentioned above, 
the Income-tax Department wanted to assess 
to income-tax the then Sant Satguru Sir Anand 
Sarup for the entire income of the properties 
whether vested in the Sabha or held by any 
other society or institution connected with 
Dayalbagh. 

(4) The Radhaswami Satsang Sabha, as 
plaintiff filed a suit in the court of the Addi¬ 
tional Civil Judge of Agra against the Secre¬ 
tary of State for India in Council and the Com- 

• missioner of Income-tax for a declaration that 
the properties held by the Sabha w'Cie held as 
religious and charitable trust and weie not the 
properties belonging to the Sant Satguru, and 
the Commissioner could not, therefore, assess 
him to Income-tax. The Sant Satguru, Sir 
Anand Sarup, was impleaded as a defendant 
to the suit and after his death his widow l.ady 
Sohan Bai and his sons were impleaded ns his 
legal representatives. This suit was decreed on 
12-8-1938. A First Appeal was filed in this Court 
by the Secretary of State and the Commissioner 
of Income-tax which was dismissed and the de¬ 
cree of the lower court was affirmed. 

(5) After the decision of the suit by the 

lower court, the Income-tax Officer of Agra 
started proceedings against the Sabha for 
assessment for the year 193G-37 which 
was followed by assessment for the 
years 1937-38, 1938-39, 1939-40, 1940-41 

and 1941-42. The assessee filed appeals 
against the assessments before the Ap¬ 
pellate Assistant Commissioner who held that 
the assessee was not entitled to the exemption 
claimed under S. 4(3), Income-tax Act, though 
he made certain modifications in the amount 

^ assessed. There were appeals filed before the 
Income-tax Appellate Tribunal, which were 
dealt with by a common order dated 28-2-1948. 
The Tribunal held that the Sabha was not 
assessable to Income-tax and was entitled to 
claim exemption under Section 4 (3) (1), 4(3) 
(ia) and 4 (3) (ii) with the result that the 
orders of assessment passed in all the six years 
mentioned above were set aside. 

(6) The Commissioner thereupon asked fora 
reference under Section 66 (1), Income-tax Act, 
and the Tribunal decided to make a reference 


and has referred to this Court six questions 
for decision. 

(7) The questions referred for decision are 
set out in para. 20 of the ‘Statement of the 
Case’ and are as follows; 

“1. Whether the bhents (offerings) made by 
the followers of the Radhasoami faith of the 
Dayalbagh school to the deity (Radha Swami 
Dayal) in pursuance of the dictates of tneir 
faith and in accordance with the constitution 
of the Sabha vest in the Sabha under a legal 
obligation wholly for religious and charitable 
purposes within the meaning of Section 4 
(3) (i), Income-tax Act? 

2. Whether in the circumstances of the case 
set forth in the statement of case, the Income 
derived by the respondent Sabha from bhents 
and received by the Sabha under the circum¬ 
stances mentioned in question No. 1 is also 
exempt from taxation under Section 4 (3) 
(ii) as being solely applicable to charitable 
and religious purposes? 

3. Whether in the circumstances stated in the 
statement of case, the starting o_f industi'iai 
and commercial concerns by the Radha 
Swami Satsang Sabha of Dayalbagh, Agra, 
out of the funds can in view of its constitu¬ 
tion and bye-laws and their origin and 
character and the conduct apd creed of the 
followers of the Radhaswami faith be held 
to be in furtherance of its objects of a reli¬ 
gious and charitable nature as contemplated 
by definition given in Explanation to Section 
4 (3), Income-tax Act? 

4. Whether the income derived from concerns 
mentioned in (3) above is income derived 
from property held under a legal obligation 
for religious and charitable purposes and as 
such exempt from taxation under Section 4 
(3) (i) of the Act? 

5. Whether the income derived from concerns 
mentioned in (3) above is income derived 
from business carried on by the Sabha as a 
charitable and religious body in the course 
of carrying out its primary purposes of a re¬ 
ligious cr charitable nature to be applied 
solely to those purposes and hence also 
exempt under S. 4 (3) (ia), Income-tax Act? 

6. Whether as held by the Tribunal the in¬ 
come which was the subject matter of the 
assessments relating to the years 1939-40, 
1940-41, 1941-42 was already exempt under 
Section 4 (3) (i) and the addition of S. 4(3) 
(ia) was only made by the Legislature by 
way of an amplification of the scope of the 
exemption under S. 4 (3) (i) and as such S. 
4 (3) (ia) could retrospectively apply to the 
assessments relating to the aforesaid years?” 

(8) It would appear from these questions, 
and the fact has been admitted by Mr. Pathak, 
learned counsel for the Commissioner, & learned 
counsel for the assessee, that the questions re¬ 
late only to the bhent income and the income 
from certain industrial and commercial con¬ 
cerns and do not relate to income from any 
other properties that the Sabha might possess. 
The first two questions relate to ‘bhent’ income. 
We shall deal with the question as to what this 
income is later in this judgment. Questions 3 
to 5 relate to income from industrial and com¬ 
mercial concerns. The sixth question is the 
general question as to the effect of the amend¬ 
ment made in the year 1939 and the addition 

the provision (ia)(a) and (b) by the Amend¬ 
ing Act of 1939 to sub-section (3) of Sec. 4. 
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The question has been badly framed and it 
does not clearly bring out the meaning. 

(9) We have already said that the earlier 
history of the Radha Swami Satsang, before it 
broke into two sects known as the Swamibagh 
sect and the Dayalbagh sect, is given in the 
judgment of their Lordships of the Judicial 
Committee in — ‘Chhotabhai’s case (A)’. The 
later history and the way in which the Dayal¬ 
bagh sect lias grown up and developed and the 
ideas and tenets df the faith are given in the 
judgment of the High Court in the suit brought 
by the Sabha against the Secretary of State 
and the Commissioner of Income-tax, the judg¬ 
ment being printed in our paper-book at page 
202 . 

(10) It is not necessary for us to go into the 
history of the growth of this sect in any de¬ 
tail. nor Is it necessary to consider how far 
that judgment can be treated as having a 
binding effect in these proceedings, as both the 
Appellate Tribunal as well as learned rounpol 
for the parties have relied on this judgment 
and have said that even though the judgment 
may not have a binding etlect, it is entitled to 
great respect and they were prepared to accept 
the facts as found by this Court. 

(11) The Tribunal relied on this judgment for 
the purpose of finding that the properties ve'st- 
ed in the Sabha. The finding recorded by them 
is in these words 

“We therefore in respectful agreement with 
the High Court hold that all the properti-^s 
held by the Sabha vested in the Sabha and 
not in the Guru for the time being.” 

This finding is accepted now and is not chal¬ 
lenged by any party though it might have be'^n 
challenged before the Tribunal. The Tribunal 
also found that the Sabha is a religious and 
charitable body. This finding, though the matter 
has not been referred to us in any of the ques¬ 
tions mentioned above, has been strenuously 
challenged by learned counsel for the Commis¬ 
sioner. 

(12) Learned counsel has urged that many 
of the objects of the Sabha do not come under 
the meaning of the word “charity”, and the Sat- 
sangis are not a sect or community so that any 
charitable object for the benefit of the Sat- 
sangis cannot be deemed to be an object of 
general public utility. As a matter of fact 
greater part of the argument of learned coun¬ 
sel has centred round these two points. 

(13) It would probably be convenient to deal 
with these two points before we pass to the 
other points that arise in the case, but it may 
be useful at this stage to say that the Tribu¬ 
nal has summarised its findings in para 19 of 
the ‘Statement of the Case’, on the basis of 
which it wants our decision on the questions 
referred to us in para 20. 

The first finding mentioned in para 19 is— 

“That the respondent Sabha is a religious and 
charitable society” 

and the sixth finding is— 

“That the activities were intended to ultimate¬ 
ly ameliorate the condition and the welfare 
of the Satsangis a section of the public and 
to improve their mental, educational and 
economic conditions and as such were chari¬ 
table purposes within the meaning cf that 
term as defined at the end of S. 4, Income- 
tax Act.” 


(14) Taking up the first question, whether 
a trust created for the benefit of the Satsangis 
can be deemed to be a trust for charitable 
jects in the sense that it is for the public bene¬ 
fit, the whole argument of learned counsel, 
though addressed at great length, centres round 
only one submission that no one can be a Sat- 
sangi who is not initiated by the Sant Satguru 
and he is, therefore, the nexus connecting the 
Salsangis with one another and the Sats.angis 
must, therefore, be deemed to be a group of 
individuals selected by the Sant Satguru and 
not a cross section of the public. An attempt 
has been made to reinforce this argument by 
reference to various cases relating to charities 
created for the benefit of clubs, or employees 
of particular firms or companies or members 
of connected families, and the cases relating to 
religious sects and communities have been at¬ 
tempted to be distinguished on the ground that 
the conception of the Guru or the leader vitally 
differs between other sects and followers of the 
Radhaswami faith. 

(15) Before, however, we deal with this 
question we may mention that in the assess¬ 
ment proceedings for the year 1936-37, which 
was the only year in which this aspect was 
discussed, as in the other following years after 
the first assessment the liability of the Sabha 
to assessment was assumed, the following mat¬ 
ters were conceded at the outset: 

“(i) that the word ‘Property’ in S. 4(3)(i) as 
it then stood does not bear the restricted 
meaning that it bears in S. 9 of the Act but 
includes securities, a business or share in 
business and 

(ii) that an object may be of ‘general public 
utility’ within the meaning of the said defi¬ 
nition even though the benefit goes to a par¬ 
ticular sect or community, viz., Satsangis 
only as against the general public.” 

■Whvon faced with these admissions and the 
fact that the point was not raised before the 
Tribunal, learned counsel for the Commissioner 
fell back on the argument that it was a pure 
question of law, and the burden of proving 
that the Satsangis were a sect or community 
and thus a part of the general public was stiU 
on the assessee, in Spite of the concession made 
before the Income-tax Officer which made it 
unnecessary for the assessee to prove any facts 
to establish that it was a body which could be 
called a cross section of the public. 

(16) It would be enough to reject this con¬ 
tention on the ground that the point does not 
arise out of the Appellate Order but we may 
briefly indicate that in our view the point has 
no substance. The whole basis of the argument 
is the remark in ‘Chhotabhai’s case (A)’, men¬ 
tioned above at page 99 that— 

“All persons, whether Hindus, Mahomedans, 
Parsis or Christians, can be initiated into this 
religion provided they are found to be fit ana 
suitable by the spiritual head or ‘Guru, ana 
when initiated, they are called ‘Satsangis . 

Learned counsel failed to see that these 
vations were made by their Lordships of tne 
Judicial Committee only as regards fresh con¬ 
verts to the Satsangi faith. This faith or reu- 
gion has now existed since 1861 and since it 
foundation there are many Satsangis who are 
not converts to this faith but they are oat- 

sangis by birth. Their Lordships of the Juai- 

cial Committee did not say that that was tne 
only way in which one could become a 
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sangi and the passage occurs in the paragraph 
dealing with the foundation or the starting of 
the society in the year 1861. Had there been 
no concession it might have been possible for 
the assessee to give evidence on the point, and 
we are not in a position, therefore, to say that 
it is a pure question of law and give a decision 
in favour of the Commissioner. 

The fact that people belonging to religious 
‘sects or communities have been treated as a 
[cross section of the public is not disputed. 
t jCases of this kind are given in Halsbury’s Laws 
lof England, Second Edition, Vol. 4, page 113, 
para 148. 

,(17) In England the question whether a trust 
created for the benefit of a group of people 
can be treated as beneficial to the community 
has occupied the attention of the Courts for a 
large number of years and all the ca'ses on ihe 
point are not easily reconcilable. The Courts 
have, however, for their guidance evolved cer¬ 
tain tests. The tests deducible from Volume 4 
of Halsbury’s Laws of England are as follows: 

In para 146 dealing with the question that 
the purpose must be of public nature, it is 
said: 

“In ascertaining whether a purpose is nublic 
or private, the salient point to be considered 
is whether the class to be benefited, or from 
which the beneficiaries are to be selected, 
constitutes a substantial body of the public.” 

In para 170 negative test is also given that gifts 
for the benefit of particular individuals cr a 
fluctuating body of particular individuals, 
whether named by the testator or to be select¬ 
ed by the trustees or by any other person, are 
I not gifts beneficial to the community. 

The law is summarised in the Footnote (i) 
at page 128, when after giving reference to 
various cases it is said that— 

“Both classes of cases deal with gifts to scc' 
tions^ of the public, the former being held not 
charitable and the latter charitable. It is 
submitted that a gift to a section of the ,>ub- 
lic is not charitable if the section is so ^mall 
that the gift amounts to a gift to specified 
individuals, even though the motive of the 
donor may be to accomplish a purpose which 
would be legally charitable if the objects of 
his bounty had not been so restricted.” 

(18) In ‘Oppenheim v. Tobacco Securities 
Trust Co. Ltd.’, 1951 AC 297 (B), Lord Simonds 
iias laid down the test as follows : 

“Then the question is whether that class of 
persons can be regarded as such a “section 
of the community” as to satisfy the test of 
public benefit. These words “section of the 
community” have not special sanctity, but 
they conveniently indicate first, that the 
possible (I emphasise the word “possibb) 
beneficiaries must not be numerically negli¬ 
gible, and secondly that^ the quality which 
* distinguishes them from other members of 

the community, so that they fonm by them¬ 
selves a section of it, must be a quality v.'hich 
does_ not depend on their relationship to a 
particular individual . A group of per¬ 

sons may be numerous but, if the nexus bet- 
weep them is their personal relationship to 
a single propositus or to several propositus 
they are neither the community nor a section 
of the community for charitable purposes.” 

In the same judgment Lord MacDermott has 
laid down the test as follows: 


“The test thus propounded focuses upon the 
common quality which unites those within 
the class concerned and asks whether that 
quality is essentially impersonal or essen¬ 
tially personal. If the former, the class will 
rank as a section of the public and the trust 
will have the element common to and neces¬ 
sary for all legal charities; but, if the latter, 
the trust will be private and not charitable.” 

In the same case Lord Normand pointed out at 
page 309 the difficulty of defining the attribute 
or qualification which differentiates a section of 
the public from an aggregate of persons which, 
is not a section of the public and has observed 
that oy reason of the difficulty— 

“all attempts to define the public element in 
charitable trusts have foundered.” 

He has pointed out that the definition depends 
entirely on the attribute by which the selection 
of the class is determined. 

_ (19) It is net necessary to multiply autho¬ 
rities on the point. On the observations made 
in this judgment the argument is based that all 
members of the Radhaswami faith must be 
deemed to be connected with the Sant Satguru 
and it must, therefore, be held that he is the 
nexus and the Satsangis are a group of indi¬ 
viduals who have been selected by him and 
are inter-connected through him. To some ex¬ 
tent this would be true of every religious com¬ 
munity or faith and the smaller or more recent 
the group the closer, probably, would be the 
connection. As we have already said, the argu¬ 
ment of learned counsel is based on the me¬ 
thod of initiation of fresh converts to the faith 
and does not take into account these who nave 
already been converted since 1861 when the 
faith was found or of the descendants of such 
converts. Vv"e think, we can take judicial notice 
of the fad that there is a flourishing colony 
of Satsangis at Agra and there are centres in 
most of the big cities in U. P. including Allaha¬ 
bad. As the point was not raised we have no 
idea as to the number of people who might be 
following this faith but there is nothing to in¬ 
dicate that the number is so limited that it can 
be said that the Satsangis are numerically 
negligible, nor does the fact that converts are 
initiated by the Guru show that the Satsangis, 
who are probably thousands^in number, can be 
said to be a group of persons selected by the 
Guru and must, therefore, be deemed -to be a 
group of individuals collected by him. 

(20) Great stress was laid by Mr. Pathak on 
the deci.sion of the House of Lords in — ‘Gil- 
mour v. Coats’, 1949 AC 426 (C). There a irust 
was created for the benefit of the nuns of the 
Carmelite Priories in the County of London, 
who were a community of cloistered nuns who 
devoted their time to prayer, contemplation, 
penance and self-sanctification within their 
Convent with the object of gaining salvation 
for themselves. It was held that the trust creat¬ 
ed for their benefit could not be deemed to be 
a trust for charitable purposes in the sense that 
it was not for the benefit of the public. Tlie 
members of the Radhaswami faith cannot 
fairly be compared with the nuns of a priory 
and they may more appropriately be compared 
with the members of the Roman Catholic faith, 
though they may be much less numerically 
than the Roman Catholics, inasmuch as Roman 
Catholics recognise as their religious head the 
Pope and owe allegiance to him just as Sat- 
.«angis owe their allegiance to the Sant Satguru 
and recognise him as their religious head 
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(21) The other cases cited by Mr. Pathak are 
the following: ~ ‘Cocks v. Manners’, (1871) 
12 Eq 574 (D) in which there was a trust creat¬ 
ed for the benefit of Domincan convent at C 
and_ it was held that it was a voluntary asso¬ 
ciation of individuals and the trust was not for 
public benefit. The case is similar to the case 
of the nuns of Carmelite Priory. 

(22) In the ‘Trustees of Wernher’s Charitable 
Trust V. Commrs. of Inland Revenue’, 1938-6 
ITR 701 (E) a trust was created to provide a 
playground for the employees of Electrolux 
Company Limited, and it was held that it was 
not a trust for public benefit but only for the 
benefit of the employees of a particular com¬ 
pany. 

(23) In ‘Re Mercantile Bank of India 
(Agency) Ltd.’, 1042-10 ITR 512 (Cal) (F), a 
trust for the benefit of persons who had been 
and were connected with Andrew Yule and Co., 
Ltd. was held by a bench of the Calcutta High 
Court not to be for public purposes. The bench 
followed certain English decisions relating to 
the cases of trust for the benefit of past or 
present employees of a company. 

(24) In 'Scottish Flying Club Ltd. v. Commrs. 
of Inland Revenue’, (1935) 20 Tax Cas 1 at p. 
11 (G) was a trust created for the benefit of 
the members of a flying club and it was not 
held to be a trust for public purposes. 

(25) None of these cases can be held to be 
applicable to the facts of the case before us 
where the only tie between the beneficiaries is 
that they are followers of a common religion. 

(26) Before we leave this point we may men¬ 
tion that stress has also been laid on the vvord 
“general” in the definition of the words 
“charitable purpose” at the end of S. 4. Indian 
Income-tax Act. Charitable purpose has been 
defined as ‘‘including relief of the poor, edu¬ 
cation. medical relief, and the advancement of 
any other object of general public utility”. 
Stress is laid on the word “general” and ll.e 
argument is that it defines the word “public” 
and a trust to be for charitable purposes is 
intended to be for the benefit of the general 
public and any trust which is not for the aene- 
fit of the general public is not a charitable pur¬ 
pose within the meaning of the Act. 

Reliance was placed in this connection on the 
observations of Beaumont C. J. in the case of 
— ‘Commr. of Income-tax, Bombay v. Grain 
Merchants’ Association, Bombay’, AIR 1939 
Bom 45 (H), which are— 

“In my opinion an object of general public 
utility means an object of public utility which 
is available to the general public as distinct 
from any section of the public.” 

With great respect to the learned Chief Justice 
we find it difficult to accept this view. 

A reference to S. 4, Income-tax Act, itself 
would show that by the words “general public 
utility” the legislature could not have meant 
that the trust must be for the benefit of the 
general public and not a section of the public. 
Section 4(3) (ia) (b) of this Act provides that 
any income derived from business carried on 
on behalf of a religious or charitable institu¬ 
tion when the income is applied solely to the 
purposes of the institution and the work in 
connection with the business is mainly carried 
on by the beneficiaries of the institution shall 
be excluded from the total income of the 
assessee. If the words “general public” exclud¬ 
ed a section of the public, then the words 


“carried on by the beneficiaries of the institu** 
tion” would be meaningless as the general pub¬ 
lic would be the beneficiaries of the institution 
and whoever carries it on would be part of the 
general public. 

Trusts are generally created for the benefit 
of a section of community in which the creator 
of the trust feels interested and which he in¬ 
tends to benefit and the meaning given by 
learned counsel would mean that the income ofl 
no trust can be exempt from taxation unless 
it is a trust which is meant for the humanity 
as a whole and not for any section of that huma- 
nitj" howsoever numerous and by whatever 
classification it may be distinguished. Such a 
meaning, to our minds, was never intended by 
the words and the legislature probably intend¬ 
ed, after having made provision for relief o3 
the poor, education and medical relief, to pro¬ 
vide a general head under which all charities, 
which are considered in this country to be of 
general utility to the public including a cross 
section of the public, may also get the exemp¬ 
tion. 

That this submission of learned counsel has 
no force may also be deduced from the two 
latest decisions of the Privy Council relating to 
trusts which can by no means be said to be 
for the benefit of the public at large, as oppos¬ 
ed to a section of the public. In — ‘Tribune 
Press, Lahore v. Commr. of Income-tax, Pun¬ 
jab’, AIR 1939 PC 208 (I) their Lordships 
pointed out that the object of the paper may 
fairly be described as the object of supplying 
the Province with an organ of educated public 
opinion and it was held that that was an ob¬ 
ject of general public utility. Dealing with this 
case their Lordsh ps observed in the — ‘All 
India Spinners’ Association. Mirzapur, Ahm^ 
dabad v. Commr. of Income-tax’, AIR 1944 PC 
88 at p. 93 (J) that— 

“These words, their Lordships think, would 
exclude the object of private gain, such as 
an undertaking for commercial profit, though 
all the same it would subserve general pub¬ 
lic utility.” 

It would appear from these remarks that the 
words “general public utility” were understood 
as “opposed to private gain.” 

(27) In the ‘All India Spinners’ Association 
of Mirzapur, Ahmedabad’s case (J), a trusi 
was created for the weaving of khaddar by 
use of handlooms and for popularising ils 
manufacture and use and it was held that 'fhi^ 
was a general public purpose. 

(28) In ‘Puran Atal v. Darshan Das’, 34 AB 
468 (K), a bench of this Court held that a 
trust for the benefit of the fakirs of the Nanak- 
shahi sect was a public trust and it was ob¬ 
served : 

“Even if we assume that the main purpo.se_ of 
the trust was to eupport ‘Nanakshahi fakirs 
and to spread the religion founded by Nanak, 
we think that the trust was for a ‘‘public 
purpose” within the meaning of the section 
(S. 539, Civil P. C., 1881, now S, 92, Civil 
P. C., 1908)”. 

(29) In ‘Farman Ali Khan v. Mohd. Raza 
Khan’, AIR 1950 All 62 at p. 66 (B). an at¬ 
tempt was made to distinguish a private trusii 
from a public trust and it was held that 

orivate trust has been defined as a tnl^ 
only for the private convenience and suppo|^ 

of individuals or families while a puDiK? 
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trust may be for the benefit of the public at 
large or 'some portion of it answering a par¬ 
ticular description, the object being to bene¬ 
fit an uncertain and fluctuating body and the 
trust being of a permanent and indefinite 
character.” 

(30) Judged by the_ test laid down, in the 
(last case or the test laid down in English cases 
it must be held that the Satsangis are a cross 
^section of the public, being followers of one 
j religion, and a charitable trust for the benefit 
I of Satsangis as such must be deemed to be a 
trust for an object of a general public utility. 

(31) The next question on which arguments 
have been advanced at some length is whether 
the properties held by the Sabha can be said 
to be held for a religious and charitable object. 
Again, as we have pointed out already, the 
finding on the point is against the Commis¬ 
sioner and one fact has not been doubted or 
disputed, and which has clearly been found by 
the Tribunal, that neither the income fi'om 
‘bhent* nor the income derived from business 
is divisible among the Satsangis and no part 
of such income is payable either to them or to 
the Sant Satgurus. Even if at any time the 
Sabha happens to be dissolved the entire oro- 
perty must go under the Charitable and Religi¬ 
ous Societies Act and under the Constitution of 
the Sabha itself to similar charitable objects. 

The findings recorded by the Tribunal in its 
appellate order on the point are as follows: 

"The industrial and commercial concerns run 
by the Sabha are, as is admitted by him 
(Appellate Assistant Commissioner), not run 
for^ individual profit nor are these profits 
divided among the members." 

“The whole conduct of Sant Satgurus of 
the Dayalbagh School since the Sabha came 
into existence goes to show that they claimed 
no interest in the Sabha’s properties or in 
the offerings made to the Sabha and never 
exercised any power of disposal or appro¬ 
priation in respect of them." 

At another place the Tribunal has found that 

"All these institutions were established in the 
interest of the Satsangis of the Dayalbagh 
section and for the advancement of the ob¬ 
jects of Radhaswami Satsang. No part of the 
earnings of the Sabha through such institu¬ 
tions has been applied for the purpose cf ihe 
individual profit of any Satsangi. They have 
been all appropriated by the Sabha as a body. 
No division of profits amongst its members 
has taken place. No part of profits has even 
been paid to the Sant Satguru." 

^d as regards the property and funds on the 

dissolution of the Sabha the Tribunal has held 
that— 

"under the statutory provisions of Ss. 13 and 

14, Societies Registration Act (21 of 1860 ) 

the possibilities of a dissolution of the Saoha 
are rendered remote and even if dissolution 
takes place any property left after the satis¬ 
faction of the Sabha’s debts and liabilities is 
*^®t to be distributed amongst the members 
of the Sabha but is to be given to some other 
society to be determined by votes ol not less 
than 3/5th of the members present personal¬ 
ly or by proxy at the time of the dissolution 
or in default thereof by such courts as are 
constituted under the Act." 

therefore, that all the pro- 
«^nies that vest in the Sabha vest under an 


obligation cannot be doubted and has clearly 
been found. At one stage Mr. Pathak, learned 
counsel for the Commissioner, urged that the 
properties neither belong to the Sabha nor are 
vested in it and are all vested in the Guru as 
his persona] property and he relied upon the 
decision of the Privy Council in ‘Chhotabhai’s 
case (A)’ but, when faced with the finding of 
the Tribunal and the fact that if the entire in¬ 
come is of the Sant Satguru then the Sabha 
could not be made taxable, learned counsel 
dropped the point and conceded that for the 
purposes of this case it may be treated that the 
properties vested in the Sabha. 

(33) The argument, however, wa.s that the 
objects for which the properties are held by 
the Sabha under an obligation are not all 
charitable and religious objects and in that con¬ 
nection learned counsel cited a large number 
of English cases to Show what charity means 
in England. The first case cited by him is — 
‘Morice v. Bishop of Durham’, (1804) 9 Ves 
Jun 399 (M). 

^ That case is not very helpful. The point de¬ 
cided in that case was that a bequest for such 
objects of benevolence and liberality as the 
trustee in his own discretion shall most ap¬ 
prove is not valid as the objects are uncertain 
but an exception is made in cases of a trust 
for charity where even if the particular objects 
of charity are not specified the trust will not 
fail. It may, however, be pointed out that in 
that case it was held that the list given in the 
preamble has not been considered to be exhaus¬ 
tive and even from the time of Elizabeth on¬ 
wards the Court of Chancery included objects 
analogous to those enumerated within the term 
charitable. (See also Keeton’s Law of Trusts 
4th edn., 133). 

(34) ‘The Income-tax Commissioners v 
Pemsel’, 1891 AC 531 at p. 583 (N) is the 
famous decision by Lord Macnaghten in which 

charity was divided into four distinct heads 
He said— 

" “Charity" in its legal sense comprises four 
principal divisions; trusts for the relief of 
poverty; trusts for the advancement of edu¬ 
cation; trusts for the advancement of reli¬ 
gion, and trusts for other purposes beneficial 
to the community, not falling under any of 
the preceding heads." 

been followed in almost 
all the cases in England since Lord Mac- 
naghteii s judgment, though there has been 
some difference of opinion as to what purposes 

can be considered to be beneficial to the com¬ 
munity. 

(35) In another part of the judgment Lord 
Macnaghten pointed out that the Court of 
Chancery has always regarded with peculiar 
favour these trusts of a public nature whichv 
according to the doctrine of the Court derived 
from the piety of early times, are considered 
to be charitable. 

(36) Lord Macnaghten said about this last 
head that 

“The trusts last referred to are not the less- 
charitable in the eye of the law. because in¬ 
cidentally they benefit the rich as well as the 
poor, as, indeed, every charity that deserves- 
the name must do either directly or indirect- 

ly « 

. (37) In England the Judges had to be guided 
in their test as to what is beneficial to the com¬ 
munity by the objects enumerated in the 
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preamble lo "the Statute of Elizabeth (43 Eliz. 
■c. 4). It is not necessary to quote here those 
words. They are quoted in Halsbury’s Laws of 
England, Hailsham Edition, Vol. 4, page 109, 
paragraph 144. The Courts having considered 
themselves bound by this preamble were placed 
in a position of some difficulty and, as has 
been rernai’ked by them, the law as to what is 
beneficial to the community is in England 
more historical and empirical than logical. 


(38) In ‘Gilmour v. Coats’, 1949 AC 426 (C) 
when discussing the various decisions as to 
'/hat is charitable and what is not Lord 
:Simonds was forced to remark that 

“it is, I thin!:, conspicuously true of the law 
of r-ha’ity that it has been built up not logi¬ 
cally but empirically.” 

And in ‘Onnenheim v. Tobacco Securitic's Trust 
Co. Ltd. (3)’, cited above, Lord Normand 
'.lid— 

“I remind ynur Lordships of the observations 
cf T.ord Simonds in ‘Gilmour v. Coats (C)’, 
th.at tlie law of charity has been built up not 
logically but empirically. It is this empirical 
development which has so often baffled 
efforts to reduce the law to systematized defi¬ 
nitions.” 

no) The ether cases cited by learned counsel 
are: —■ ‘Bowman v. Se^-ular Society Ltd.’, 1917 
AC 406 (O) in which l.ord Parker of Wadding- 
•on observed that benevolent purpo.ses were 
not chardable purposes and a tru.'t for charit- 
ib\e or benevolent purpose was vague for un¬ 
certainty. 

(40) In ‘Be Town and Country Planning Act, 
1947; ‘Crystal Place Trustee's v. Minister of 
Town and Country Planning’, 1951 Ch D 1.32 
(P) the claim of the society to exemption from 
payment of income-tax was resisted mainly on 
the ground that by reason of rertain privileges 
which the members of the society possessed 
the objects of the society were for the benent 
of the members rather than for public welfare 
for the improvement of agriculture. 

The learned Judge Danckv/arts J. held as 
■■'oilows : 

“In those circumstances, it .seems to me that 
the intention of the Act (Crystal Place Act, 
1914) in including in the objects the promo¬ 
tion of industry, commerce and art, is the 
benefit of the public, that is, the community, 
and is not the furtherance of the interests of 
individuals engaging in trade or industry or 
commerce by the trustees. It appears to me 
'hat the promotion of industry or commerce 
in general in such circumstances is a public 
purpose of a charitable nature within the 
fourth class in the enumeration of charitable 
purposes contained in 1891 AC 531 at p. 583 
(N).” 

The only support which learned counsel 
wanted to derive from this case was that pro¬ 
motion of industry or commerce in general may 
oe a public purpose but that promotion of 
trade or industry in the interest of individuals 
will not be a public purpose. It was argued 
that the object being to promote trade and in¬ 
dustry in the interest of the Satsangis who 
must be treated as individuals and not a cross 
section of the public the trust was not for a 
public purpose, 

(41) It is not necessary for us to go into 
jgreater detail as to what are considered to be 
■charitable objects in England, being consider¬ 


ed to be beneficial to the community. Apart 
from the observations made by Lord Simonds 
and Lord Normand quoted above that the law 
in England is not logical, we have the observa- 
tons of their Lordships of the Judicial Commit¬ 
tee that the law is not to be applied by the 
courts in India, in the — 'All India Spinners’ 
Association case of Mirzapur, Ahmedabad (J)’, 
cited above. In that case at page 91 their Lord- 
ships said— 


“It is now recognised that the Indian Act must 
be construed on its actual words, and is not 
to be governed by English decisions on the 
topic. The English decisions on the law of 
charities are not based on definite and pre¬ 
cise statutory provisions. They have been 
developed in the course of more than three 
centuries by the Chancery Courts. The Act 
of 43 Elizabeth (1601) contained in a_ pream¬ 
ble a list of charitable objects which fell 
within the Act, and this was taken as a sort 
of chart or scheme which the court adopted 
as a ground-work for developing the law. In 
doing :o they made liberal use of analogies, 
so that the modern English law ca,n only be 
a.scertaincd by considering a mass of particu¬ 
lar decisions, often difficult to reconcile. It 
is true that S. 4 sub-section (3) of the Act 
has largely been influenced by Lord Mac- 
naghton’s definition of charity in — ‘Income- 
tax Commissioners v. Pemsel’, (N) but that 
deiinition has no statutoi'y authority and is 
not precisely followed in the most material 
particular; the words of the section are for 
“the advancement of any other object of 
general public utility.” whereas Lord Mac- 
naghten’s words were “other purposes bene- 
fi-'*ial to the community.” The difference in 
jaiicuagc, particularly the inclusion in the 
Indian Act of 1ho word “public” is of impor¬ 
tance. The Indian Act gives a clear and suc¬ 
cinct definition which must be construed ac- 
<’ording to its actual language and meaning. 
English decisions have no binding authority 
on its construction, and though they may 
sometimes afford help or guidance, cannot 
relieve the Indian courts from their respon- 
.^ibility of applying the language of the Aci 
to the particular circumstances ^that emerge 
under conditions of Indian life.” 

This warning of their Lordships of the Jndj 

cial Committee has come in a series of 

sion's. In the — Commr. of Income-tax v. bnaw 

Wallace & Co.’, A. I. R. 1932 P. C. 138 at E. 


to (Q) their Ixirdships said— _ . 

'The Indian Act is not in pari materia; it is 
less elaborate in many v/ays, subject to/®,; 
refinements, and in arrangement and w 

guage it differs greatly from^ the Provisions 
with which the Courts in this country na 
had to deal. Under these conditions tneii 
Lordships think that little can be gam®!®; 
attempting to reason from one fo the otne 
at all events in the present case m Wiic 
they think that the solution of the problem 
lies very near the surface of the Act, , 
depends mainly on general considerations. 

(42) In — ‘Raja Bejoy Singh / 

ommissioner of Income-tax. Bengal, /jj, 

)33 PC 145 (R) their Lordships of the dua ^ 
al Committee agreed with the learned Cme^ 
jstice of the Calcutta High Court tha^^a 
issage quoted from a judgment of Lord U 
I — ‘London County Council y. Attorney 
eneral’, 1901 A. C. 26 (S) dealing with 
nperial Income-tax Act of 1842 was inapp 
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ablp in the interpretation of Indian Act and 
pointed out that: 

“they have had occasion to show more than 
once of late, that the invocation of the Impe¬ 
rial Income Tax Code and of decisions pro¬ 
nounced upon it is apt to be very misleading 
in the interpretation of Indian Income-tax 
legislation which is framed on other and 
fortunately much simpler lines/* 

(43) Coming now to the objects of the trust, 
we have already said that the sect known as 
the Radhaswami Satsang was founded in the 
year 1861. At the time when the tenets of. the 
faith were preached by the first Guru there was 
nothing in writing and in course of years as 
the sect developed its doctrines came to be 
more and more clarified. Ultimately after the 
schism, which divided the sect into two distinct 
communities — Swami Bagh sect and the 
Dayal Bagh sect — the Dayalbagh sect, under 
its able Gurus, attracted a large number of 
followers who dedicated to the cause of the 
sect properties which the Gurus belonging to 
the Dayalbagh sect treated as trust properties, 
and not for their personal use, and ultimately 
it became necessary to have a body constituted 
in v.'hom all these properties should vest and 
who should be in charge of the management of 
the properties. 

Thus the Sabha was founded in 1910 and 
came to be registered under the Charitable 
Societies Registration Act (No. 21 of 1860). The 
rules relating to the Sabha originally passed at 
the meeting of 29-12-1910, are quoted in para 
15 of the appellate order of the Tribunal. 
Clause (b) of the Rules i.s important and is to 
the following effect: 

“To take possession of all the movable and 
immovable properties which have upto this 
time been received as offerings made to 
Radhaswami Dayal or which may be received 
as offerings in future or which m.ay be ac¬ 
quired., for Radhaswami Satsang or which 
may be given to Satsangis aforesaid by way 
of offerings for the purposes of advancement 
of the object of Radhaswami Satsang and to 
protect and manage the same.” 

These rules were amended from time to time 
and the rules on which the Tribunal relied are 
of 1930 and are in the same paragraph of ihe 

appellate order and are to the following effect: 
“(a) 

(b) To collect, preserve and administer the 
properties movable and immovable that have 
been or may hereafter be dedicated to Radha- 
sv/’ami Satsang and to deal v/ith and apply 
the same to the furtherance of the religious 
and charitable objects of that Satsang.” 

(44) These rules were further amended in the 
year 1937 and 1940 but for some reason not 
clear to us the Tribunal has given its decision 
on the basis of the rules in force in 1930. It 
yoes not seem to have been challenged before 
the Tribunal nor was it suggested to us that 
the amendments of 1937 and 1940 were not 
genuine and were not intended to be given 
to. The reason why the amendments of 

4 h J v;ere not relied on was that by 

toat time the question whether the Sabha was 
liable to payment of income-tax had already 
arisen and those amendments were made in the 
constitution to clarify the position of the Sabha 
to escape assessment of income-tax (see para 
10 of the Appellate Order of the Tribunal). If 
tne amendments were genuine and were ac¬ 
tually made in the rules governing the Sabha, 


then to all assessments after the years of the 
amendment the rules as amended were clearly 
applicable. It is not, however, necessary for us 
to refer to the amendments of 1937 and 1940 
as they were really not amendments to the 
rules but merely clarification of what the rules 
of 1930 already contained. 

One fact that is, hov/ever, important is that 
even in the rules in force in 1930 there was a 
clear provision that the entire income of the 
properties moveable and immoveable was to be 
utilised for the furtherance of the “religious 
and charitable objects” of the Satsang. Even 
if. therefore it is assumed that the Satsang had 
some objects which were not religious and 
charitable, the rules bein.g clear that the income 
is to be utilised only for religious and charitable 
objects, any application of the income for any 
purpose, which is not religious or charitable, 
will not be in accordance with the rules In this 
connection we may refer to two cases, both of 
the Bombay High Court. 

(45) In the ‘Tilak Jubilee National Trust 
Fund, Bombay, in re’, AIR 1942 Bom 61 (T), 
Beaumont C. J. said as follows : 


“Assuming the objeds specified in sub-cl. (a) 
to be charitable, this is not the case of a gift 
for such charitable purposes as the Manag¬ 
ing Committee may think fit. A gift of that 
sort would, no doubt, be good because the 
Managing Committee would be bound to keep 
within the ambit of charity, and if they go 
beyond the legal boundary, they can be con¬ 
trolled by the Court.” 

Kania expressed his opinion in these words: 

“When there is a general charitable intention, 
the Coiiit will uphold it, and if within that 
limit discretion is given to the trustees to 
select an object the trust will not fail because 
of the discretion so given. If a trustee selects 
an object, which is not charitable according 
to law, the Court can intervene and rectify 
the error.” 


(46) Tn re Vallabhadas Karsondas Natha’, 
AIR 1347 Bom 332 (U) where the trust deed 
provided that the property was dedicated for 
religious and charitable objects such as, and 
then eight objects were enumerated, some of 
which were neither religious nor charitable, 
Stone C. J., dealing with the objection that the 
whole trust was invalid, said : 

“the material words are that what is settled 
is to be dedicated‘for ever by me for religious 
and charitable objects, such as’: and then are 
set out the eight objects, and the question is 
whetner tnose eight objects predominate and 
govern the preceding trust or whether they 
are to be regarded as illustrative of the type 
of religious or charitable objects to which the 
trustees may apply the funcis. In my oninion, 

the latter is the correct view, .” 

J- expressed himself in this way : 

“The dedication is to religious and charitable 
objects and the trustees have no discretion 
to apply any of the trust income except to 
rcdigious ar^d charitable objects. If any of the 
eight objects which are specified as and by 
way of illustration do not fall within ihe 
category of religious and charitable objects, 
then the trustees must discard such objects 
and apply the trust income only to religious 
and charitable objects.” 

_ Mr. Pathak’s argument is that these tv/o deci¬ 
sions are distinguishable as Satsangis consider¬ 
ed all the objects of the Sabha to be religious 
and charitable and the rules, therefore, must 
be interpreted to enjoin on the Sabha the duty 
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of administering the funds for the benefit of all 
the objects, whether religious and charitable or 
not. We do not think this argument has any 
substance. In our view, this case is a much 
stronger case than the Bombay decision — ‘In 
re Vallabhadas (U)’. In the case before us, even 
the objects are not enumerated and all that is 
said is that the property is to be utilised in 
furtherance of the religious and charitable ob¬ 
jects of the Satsang and if any object does not 
come in the category of being religious and 
charitable then the Sabha cannot utilise the in¬ 
come for that purpose. 

(47) We may here mention, as we have al¬ 
ready done before, that we are concerned only 
with two types of income, the ‘bhent* income 
and the income from business. As a matter of 
fact the Tribunal pointed out that the argu¬ 
ments before the Tribunal were confined only 
to these two types of income and there were 
certain other miscellaneous items about which 
no arguments were advanced. 

(48) ‘BhenP income is the offering made to 
the Supreme Creator Radhaswami Dayal or to 
the Sant Satguru as representing him on earth, 
or to the Sabha itself, for the purpose of being 
utilised for the religious and charitable objects 
of the Satsang. Bye-law 18, which refers to it 
(quoted in para (i of the Appellate Order of the 
Tribunal) is as follows : 

“All olferings, movable and immovable, how¬ 
soever and through whomsoever presented 
to the Supreme Creator Radhaswami Dayal 
or to the Radhaswami Satsang Sabha, and 
all properties, movable and immovable, ac¬ 
quired or that may be handed over or placed 
in the charge of the Sant Satguru, the Exe¬ 
cutive Committee or any other Committee or 
any individual Member, Manager or Agent, 
or that may come in possession of any one of 
them in their official capacity as such, shall 
always remain vested in the Sabha.” 

And to this property which remains vested in 
the Sabha is applicable the rule which requires 
the Sabha to utilise it for the religious and 
charitable objects of the Satsang. 

(49) When Sir Anand Sarup became the 
Sant Satguru he started certain educational in¬ 
stitutions, hospitals, dispensaries, etc., and also 
certain model industries, which have brought 
a lot of income to the Sabha. It is admitted, 
as we have already said, that r.ot a pie out of 
this income has either been given to any mem¬ 
ber of the Sabha or to the Sant Satguru, nor 
have the profits been ever divided between 
them. A part of the income thus made, how¬ 
ever, has been allowed to accumulate and we 
shall deal with that question when we deal 
with Mr. Pathak’s argument, whether the in¬ 
come unspent can be said to be income which 
has been applied. 

The Tribunal’s finding on this part of the 
activity of the Sabha is spread out at several 
places in its order but before we come to it we 
might mention that the clause relating to ob¬ 
jects in the Constitution of 1930, was as 
follows : 

“To regulate the conduct of business pertain¬ 
ing to the Satsangis i.e. the followers of the 
Radhaswami faith and the institutions of the 
Radhaswami faith for the conduct of religious 
services, i.e. the Central Satsangis and 
Branch Satsangis.” 

was amended in 1937 to the following effect: 
“(a) To regulate the conduct of the followers 
of Radhaswami faith and to establish, run 


and subsidise religious, educational and in¬ 
dustrial institutions with a view to advance 
the cause of religious, mental, moral and 
technical education amongst the followers of 
the Radhaswami faith solely with object of 
doing public good and not for purposes of 
profit.” 

In the year 1940 this clause was further amend¬ 
ed and stood thereafter as follows : 

“To regulate the conduct of the followers of 
the Radhaswami faith and to establish, run 
and subsidise religious, educational, and in¬ 
dustrial institutions solely with a view to ad¬ 
vance the cause of religious, mental, moral 
and technical education with the object of 
doing public good.” 

And a new cl. (b) was added to the followmg 
eflect : “to remove unemployment.” 

Even though the amendments of 1937 and 
1940 came later, the facts as dealt with by the 
Tribunal and the evidence of respectable wit¬ 
nesses which the Tribunal has believed made 
it conclude and find that from the very begin¬ 
ning the objects with which the income was 
utilised by the Sabha were for the advance¬ 
ment of religious, mental, moral and technical 
education of the followers of the Radhaswami 
faith and not for purposes of profit. 

In para 11 of the Appellate Order the Tribu¬ 
nal has found that the Sabha was a religious 
and charitable body, and has said : 

“It was religious inasmuch as it involved the 
propagation of the Radhaswami faith by 
maintaining institutions for the conduct ofl 
the religious services and for the regulation 
of the conduct of the Satsangis in consonance 
with the tenets of that faith. It was charitable 
inasmuch as it also intended to ameliorate 
the condition of the Satsangis in various 
phases of their life moral, mental, educa¬ 
tional, intellectual, industrial and economic 

. The Sabha in furtherance of such 

objects provided support to the indigent and 
needy Satsangis. It started educational insti¬ 
tutions for their children and opened indus¬ 
trial concerns and factories and thereby re¬ 
duced unemployment among them to im¬ 
prove their economic life. It started league 
of youths for rendering humanitarian ser¬ 
vices to the Satsangis. All this is establish¬ 
ed from the mass of unrebutted evidence oil 
a large number of respectable Satsangis on 
the record.” 

A criticism is, however, levelled by learned 
counsel on the word “economic” in the quota¬ 
tion given above and the argument is that eco¬ 
nomic amelioration of the condition of the Sat¬ 
sangis does not mean merely giving help to tn. 
poor and it might include also the object or 
making the rich Satsangis richer. We -do not 
think that this is a fair criticism in view of tne 
finding that the income from business is not 
divisible amongst the Satsangis, nor can it oe j 
used by or has ever been given away to tno ^ 
Sant Satguru or to any Satsangis ./rom tn , 
Appellate Order of the Tribunal it is clear 
that this economic amelioration of the eonai- 
tion of the Satsangis was intended to be eneex- 
ed in three ways: (1) by giving them training, 

(2) by setting up model industries; and (*5) ^ 

reducing unemployment. We have 
ed the oassage from para 11 of the i 

Order of the Tribunal where the reducing oi 

unemployment is mentioned. 

In para 19 the Tribunal held 
industries, hospital, dairy and 


that vadous 
agricultural 
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farming and technical colleges were started as 
model industries. No objection is taken by Mr. 
Pathak to the first 10 heads which he admits 
are charitable objects even according to the 
English decisions. His main objections are to 
the textiles and hosieries and any similar in¬ 
dustries that might have been started. Though 
the word ‘model’ is not mentioned in the list, 
yet before giving the list the Tribunal clearly 
indicated that these were model industries and 
must, therefore, be deemed to have been in¬ 
tended for the education of the Satsangis who 
might have been interested in textile or hosiery 
business. Leather working school and classes 
for instructions in the manufacture of electri¬ 
cal goods have, it will be seen, been described 
at some places in the Appellate Order as lea¬ 
ther factory and factory for manufacture of 
electrical goods, but that does not mean that 
they were started as business concerns with the 
object of making profit in the commercial sense 
for the benefit of those who were running the 
business. As a matter of fact the Tribunal 
pointed out that it was admitted that these 
various concerns were not run for individual 
profit, nor were these profits ever divided 
amongst the members. 

The economic welfare, therefore, which is 
the only object to which exception has been 
taken, can easily be held to be a charitable 
object, being educational in nature and also 
charitable in the sense that it provided employ- 
m€jnt and thus reduced unemployment amongst 
the Satsangis who were the beneficiaries of the 
trust. We, therefore, agree with the Tribunal 
that all the properties were held for charitable 
and religious purposes. On this point the find¬ 
ings of the Tribunal are enumerated in para 19 
of the Statement of the Case. 

Before, however, we leave this point we may 
refer to a passage in the decision of their Lord- 
ships of the Judicial Committee in AIR 1944 
PC 88 (J), where their Lordships referring to 
the Scheme said : 

“Nor is there any ground for the court hold¬ 
ing that the scheme is not one which ‘may 
be’ (underlining is ours (here in ‘ ’) ) for 
the public benefit. The court might in pro¬ 
per cases refuse to admit as charitable 
Rhemes purposes eccentric or impracticable. 
But though economists might differ about 
the wisdom of some aspect at least of the 
Association’s purposes, the court could not 
hold that it was beyond the pale of legiti¬ 
mate^ charitable trusts.” 

It is difficult for us, in view of the manner in 
which the activities have been carried on and 
the income utilised, to differ about the wisdom 
of some aspect of the purposes for which the 
income was utilised and to hold that it was 
beyond the pale of legitimate charitable trust. 

(50) In this connection we may refer to the 
Observations of Lord Macnaghten in 1891 AC 
531, at page 583 (N) : 

“The trusts” (beneficial to the community)... 
are not the less charitable in the eye of the 
law, because incidentally they benefit the 
rich as well as the poor, as indeed, every 
charity that deserves the name must do 
either directly or indirectly.” 

^d the mere fact that employment might have 
been given to some Satsangis, who could not 
be said to be in dire need of sustenance, or 
training was given to Satsangis, who might 
nave received training in other institutions, 
cannot be said to make the trust any the less 


charitable because it happened to benefit not 
only those who were in real need but some of 
those who might have been able to fulfil their 
needs by other means. 

(51) The next point urged by learned coun¬ 
sel is that income from business was not 
exempt from income-tax in England till the 
amendments made in 1921 and 1927 and our 
Indian Income-tax Act, which follows the Eng¬ 
lish Income-tax Act, also did not exempt in¬ 
come from business till the amendments made 
in 1939 to S. 4(3) and income from business 
was not, therefore, exempt from income-tax 
till 1939. He has contended that business can¬ 
not be ‘property’ under S. 4(3) (i), Income-tax 
Act, and before the amendment of 1939, there¬ 
fore, there was no exemption at all. As regards 
the law in England learned counsel has refer¬ 
red to a number of cases but it would be suffi¬ 
cient to give reference only to some of them. 

(52) In ‘Coman v. Governors of the Rotunda 
Hospital, Dublin’, 1921 AC 1 (V) where the 
management of the Rotunda Hospital let out 
certain furnished rooms attached to the hospi¬ 
tal for various purposes and made some income 
which was utilised in running the hospital and 
the question v/as whether such income was 
exempt from income-tax. 

Viscount Finlay in the course of his decision 
said : 


“Profits are undoubtedly received in the pre¬ 
sent case which are applied to charitable pur¬ 
poses, but they are profits derived not mere¬ 
ly from the letting of the tenement but from 
Its being let properly equinped for entertain¬ 
ments, with seats, lighting, heating and at¬ 
tendance. The subject which is hired out is 
a complex one. The mere tenement as it 
stands, without furniture, etc., would be al¬ 
most useless for entertainments. The busi¬ 
ness of the Governors in respect of these 
entertainments is to have the hall properly 
fitted and prepared for being hired out for 
such uses. The profits fall under Sch. D, and 
to such profits the allowance in question has 
no application, as they cannot be properly 
described as rents or profits of lands, tene¬ 
ments, hereditaments or heritages. They are 
the proceeds of a concern in the nature Of a 
trade which is carried on by the Governors 
and consists in finding tenants and having 
the rooms so equipped as to be suitable for 
letting The case does not in substance differ 
from the letting of furnished apartments.” 

of the judgment Lord Birkenhead 

L. C. said : 




matters to be considered, and to treat the 
user of the premises irt this way is not the 

^9 adopt. The question is whe¬ 
ther the utilisation of these rooms and the 
provision of facilities and services in the 
way set out in the case, yielding, as it does 
^ annual income to the respondents 

above the letting value as a property and 
over and above the profit assessable to Sch. 
A, amounts either to the carrying on of a 
trade or business under Case 1 of Sch D 
or to a nrofitable activity which is assessable 
under Case 6 of that schedule. The nrovi- 
sion of seating and heating is part of the 
whole of the circumstances upon which the 
determination of the real question depends” 

the ‘Rotunda Hospital case 
(V) IS based on the language of the Incom^ 
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tax Act of 1918 (8 and 9 Geo. V. c. 40) Section 
37 of which was as follows: 

“Exemption in respect of rents of lands be¬ 
longing to hospitals and other charities.— 
(1) Exemption shall be granted— 

(a) from lax under Schedule A in respect 
of the rents and profits of any lands, tene- 
ment 5 , hereditaments, or heritages belonging 
to any hospital, public school or almhouse, 
or vested in trustees for charitable purposes, 
so far as the same are applied to charitable 
purposes only.” 

The rest of the section is not material. The 
House of Lords were, therefore, called upon to 
consider whether the income with respect to 
which the exemption was claimed could be 
deemed to be rents and profits of any lands, 
tenements, hereditaments or heritages and 
their Lordships pointed out that it could not 
be said that the income was derived as rents 
and profits of any lands, tenements, heredita¬ 
ments or heritages, considering that besides the 
rooms themselves there were other services 
provided. The language cf our Act, S. 4(3) (i), 
however, is much wider and it uses the word 
'property’ and not the v/ords ‘lands, tenements, 
hereditaments or heritages.’ 

(53) In 1921 certain amendment was made 
by the Finance Act of that year and a cl. (c) 
was added which granted exemption 

“from income tax under Sch. D in respect of 
the profits of a trade carried on by any 
charity, if— 

the w'ork in connection with the trade is 
mainly carried on by beneficiaries of the 
charity.” 

(54) Then came the decision of the House 
of Lords in — ‘Brighton College v. Marriott’, 
1926 AC 192 (W), in which Viscount Cave 
pointed out that— 

“by the Finance Act, 1921 (S. 30), exemption 
js granted from income-tax under Sch. D in 
respect of the profits of a trade carried on 
by any charity, if the work in connection 
with the trade is mainly carried on by bene¬ 
ficiaries of the charity and the prouts are 
applied solely to the purposes of the charity.” 
His Lordship then saia that— 

“It has long been decided that, if a trade is 
in fact being carried on at a profit, it is im¬ 
material that the profits must, under the 
constitution of the trading corporation, be 
devoted to public objects.” 

Again that— 

“If a corporation established for charitable 
purposes and carrying on a subsidiary trade 
for the benefit of its main objects is charge¬ 
able v/ith tax, the tax is equally charge¬ 
able where the very purpose and object of 
the charity is to carry on a trade. The sur¬ 
plus receipts in such a case, even if they 
were not profits, are certainly gains, and so 
fall under the burden of the tax.” 

(55) As a result of this decision a further 
amendment was made in the income-tax law by 
the Finance Act of 1927 (See S. 24) and a fur¬ 
ther exemption was granted if the trade was 
exercised in the course of the actual carrying 
out of a primary purpose of the charity. 

(56) Viscount Cave, in the course of his judg¬ 
ment in the ‘Brighton CoUege case (W)’, re¬ 
ferred to above, when called upon to consider 
whether the fees realised by the school were 
exempt from taxation on the ground that they 
were an annual payment forming part of the 
income wKhin the meaning of S. 37, Income- 


tax Act, 1918, said that the answer was two¬ 
fold, namely, first that the fees received from 
the scholars were not properly described as an 
annual payment, and secondly, that it was not 
sought to tax the fees but the profits. 

(57) The language of the Indian Income-tax 
Act was entirely different from the language of 
the English Act, before the amendment of the 
Indian Act in 1939. Section 4(3) before its 
amendment in 1939 was as follows : 

“Section 4(3)— This Act shall not apply to 
the following classes of income— 

(i) Any income derived from property held 
under trust or other legal obligation wholly 
for religious or charitable purposes, and in 
the case of property so held in part only 
for such iDurposes, the income applied, or 
finally set apart for application thereto. 

(ii) Any income of a religious or charit- 
fible institution derived from voluntary con¬ 
tributions and applicable solely to religious 
or charitable purposes^” 

It is not necessary to quote other clauses of 
this sub-section. 

In the year 1939, by the Income-tax (Amend¬ 
ment) Act (A_ct 7 cf 1939), two changes were 
made. The words ‘this Act shall not apply to 
the following classes of income’ were replaced 
by the v/ords ‘any income, profits or gains fall¬ 
ing within the following classes shall not be 
included in the total income of the person re¬ 
ceiving them’ and a clause (ia) was added as 
follows : 

“Clause (ia)— Any income derived from busi¬ 
ness carried on on behalf of a religious or 


charitable institution when the income is ap¬ 
plied solely to the purposes of the institution 
and— 

(a) the business is carried on in the course 
of the carrying out of a primary purpose of 
the institution, or 

(b) the work in connection with the busi¬ 
ness is mainly carried on by the beneficiaries 
of the institution.” 

(58) Mr. Pathak’s argument is that, before 
clause (ia) was added, income from business 
was taxable in all cases as it could not be said 
to be income derived from property. He has, 
therefore, urged that the assesses can, in no 
case, claim any exemption of income from busi¬ 
ness made before the amendment of the Indian 
Income-tax Act in 1939. 


[59) The reliance placed on the English cases, 
we have already said, is wholly unjustified in 
-w of the fact that the language of tne 
iian Act is materially different from that ^ 
i English Act. In the English Act, the words 
nts derived from lands, tenements, hereaita- 
nts’ were much more restricted than tne 
rds ‘income derived from the property* in tne 
iian Act. There is no reason to limit tne 
rd ‘property’ only to corporeal property ana 
exclude from its operation business which was 
=lf held under trust or other legal 
e point now, to our minds, has been settiea 
two decisions of the Judicial Committee ana 
a decision of the Lahore High Court, 
n — ‘AIR 1939 PC 208 (I)’, a trust was crea^d 
the Tribune Press of Lahore and the oDjec 
ntioned in para. 21 of the trust deed was to 

‘ following effect: mm- 

rhat it shall be the duty of the said Com 

nittee of Trustees to maintain the said pre« 

md newspaper in an efficient condition, 

ng up the liberal policy of the said newspaP 




1954 L-T. CoMMR,, U. P. V. Radhaswami Satsang Sabha (Malih G, J.) Allahabad 303: 


and devoting the surplus income of the said 
press and newspaper, after defraying all cur¬ 
rent expenses in improving the said news¬ 
paper, and placmg it on a footing of per¬ 
manency.” 

The question was whether the income of the 
Tribune Trust in the hands of the trustees was 
liable to be assessed to income-tax. A Full 
Bench of the Lahore High Court by majority 
held that the income w^s so taxable. It must 
be remembered that, at the time when that case 
came up, the amendment of the Indian Income- 
tax Act had not been made and the Act had 
to be interpreted as it stood belore its amend¬ 
ment in 1939. It was not disputed by eminent 
counsel appearing in the case, nor was it doubt¬ 
ed by their Lordships that the income derived 
from the Tribune newspaper was income froiii 
property and taey observed as loilows: 

“In the letter of reference there is no sugges- ■ 
tion that the income under assessment is not 
derived from property held under the trunt 
declared in the 20th and 21st para of the will. 

Their Lordships are not prepared to hold 
that the property referred to in these para¬ 
graphs of the will is held for the purpo.se of 
“education” in the sense of that v;ord as it 
appears in S. 4 of the Act. ‘Prima facie’, 
therefore, the only question for decision is 
whether that property is held under trust 
wholly for the advancement of an object of 
general public utility.” 

(60) In — ‘Charitable Cadodia Swadeshi 
Stores v. Commr. of Income-tax, Punjab’, AIR 
1944 Lah 465 (X), the question arose whether 
income from business was income xrom properly 
within the meaning of S. 4{3)(i), Iricoine-tax 
Act. Dealing with this question the learned 
Judges observed: 

“la fact, there is every reason to think that 
the term as used here was being used in the 
popular sense. It could not possibly be intended 
by the Legislature that, if, for example, a sura 
of money endowed to charity was deposited in 
a bank, instead of being invested in buildings, 
the interest accruing therefrom should not 
be exempt fronn income-tax. Similarly, in¬ 
terest on securities, though a separate head of 
income^ chargeable to income-tax under S, 6 
as distinct from property, cannot but be con¬ 
sidered to be within this clause. Now, a per¬ 
son may invest a sum that he proposes to 
endow to charity in business and provide that 
the income derived therefrom would be ap¬ 
plied wholly and exclusively to charitable pur¬ 
poses. Will it be consistent with reason to 
urge that though cash or securities may be 
covered by the term ‘property’ as u.=ed in this 
clause, business is not? The Legislature was 
not so enamoured of buildings as to bring to 
bear a pres.sure on charitably disposed people 
to invest their money in them alone if they 

wanted to escape from the burden of income- 

tax.*’ 

(61) The learned Judges quoted from the In¬ 
come-tax Manual, and our attention has also 
been drawn to that manual before the amend¬ 
ment of 1939, and pointed out that the instruc- 
tems given in the manual to the Income-tax 
Oincers were to the effect that they were to ex¬ 
clude the business income of a charitable or 
lehgious trust when the income was applied 
solely to the purposes of the institution and that 
the word ‘property’ in cl. (i) of sub-s. (3) of S. 
(4), Income-tax Act, does not bear the restricted 


meaning that it bears in S. 9 of the Act but 
includes business, profits or share in a busi¬ 
ness. 

That the term ‘property’ does not necessarily 
bear a restricted meaning was also held by their 
Lordships of the Judicial Committee in — 
‘Commr. of Income-tax, Bombay v. Currimbhoy 
Ebrahim and Sons, Ltd.’, AIR 1936 PC 1 (Y). 
While dealing v/ith section 42, Income-tax Act, 
their Lordships pointed out that the word ‘pro¬ 
perty’, when used in S. 6 to describe a head of 
income, is not defined by the statute and 
is wider than the meaning given to it in S. 9 
of the Act. Their Lordships pointed out that 
there was nothing in sub-s. (1) of S. 42, Income- 
tax Act. to exclude from its scope any of the 
six classes of income mentioned in S. G of the 
Act. 

Whatever doubts might have been entertain¬ 
ed at one time, those doubts must now be deem¬ 
ed to have been set at rest after the decision of 
their Lordships of the Judicial Committee in — 
‘AIR 1944 PC2 88 (J)’. At page 92 of the judg¬ 
ment, Lord Wright remarked: 

“On that footing a question was suggested that 
the property of the Association from which, 
the profits were derived was not ‘held’ with¬ 
in the meaning of the section. But clause 3 
provides expressly that the funds and assets 
of the Association ^re to vest in the trustees, 
to be held for the purposes of the Associa¬ 
tion. _ The High Court seems to have been 
of opinion that the property from which the 
profits were derived was the cloth which from 
time to time was sold. Their Lordships, how¬ 
ever, prefer the view implied in the decision 
of the Board in — ‘AIR 1939 PC 208 (I)’ to 
which fuller reference will be later made, 
where the ‘property’ in question was the stock 
and good will of the press and newspaper. Here 
the property consisted of the organization and 
the undertaking as well as in the fluctuating 
stock of yarn and cloth.” 

This case also was decided under the Indian 
Income-tax Act as it stood before its amende 
ment in the year 1939 and, according to their 
Lordships, the 'vord ‘property’ in S. 4(3)(i) of 
the Act included the stock and good will of the 
press and newspaper in the — ‘Tribune case 
(I)’ and, in the —^ ‘All India Spinners' Associa¬ 
tion case (J)’, it included the organization and 
the undertaking as well as the fluctuating stock 
of yarn and cloth. The word ‘property’ used in 
S. 4(3)(i) was, therefore, used in its widest sense 
and there is no reason to give it the interpre¬ 
tation suggested by Mr. Pathak that it includes 
only corporeal property and does not include 
business which, according to learned counsel,! 
includes not only the assets held bv it but also 
the good will and the profits are made by the 
utilisation of human efforts and the assets held 
by the business. 

(62) The next point suggested is that if the 
word ‘property’ is given the wide meaning as 
IS suggested on behalf of the assessce, then there 
was no reason why the clause should have been 
amended in the year 1939; but a careful reading 
of the sub-section indicates that the two clauses 
deal with tv/o different matters. Clause (i) of 
sub-s. (3) of S. 4 deals with income derived from 
property held under trust or other legal obliga¬ 
tion for religious or charitable purposes whde 
cl. (la) deals with income derived from busi¬ 
ness carried on on behalf of a religious or 
charitable institution. The two clauses, there- 
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fore, do not necessarily overlap. Clause (i) of 
sub-s. (3) of S. 4 of the Act, as we have already 
pointed out, applies to cases where the business 
itself is held under tmst for religious or charit¬ 
able purposes, while clause (ia) applies only to 
such business as is carried on on behalf of a re¬ 
ligious or charitable institution which was not 
held under trust. 

Both in the — ‘Tribune case (I)* as well as 
— ‘The Spinners’ Association Case (J)’ the busi¬ 
ness itself was the subject-matter of the trust 
and their Lordships of the Judicial Committee, 
therefore, held that the income from such busi¬ 
ness fell under S. 4(3)(i) of the Act. A type of 
case, to which S. 4(3)(i) vdll not apply but S. 
4(3)(ia) might be applicable, came up before this 
Court — Tn the matter of Lachhman Das, 
Narain Das’, AIR 1925 All 115 (Z). In that case, 
a partnership business was started in which the 
fourth partner was said to be Radhabaliabh, a 
deity installed in a temple in Mathura, who was 
to receive a share in the profits to the extent of 
three annas. It was interpreted by the Court 
that this amounted to merely a dedication of a 
three-sixteenth share of the profits of the busi¬ 
ness for charitable purposes. The business, 
therefore, was not itself held under trust but 
it was carried on for the purpose of utilisation 
of a portion of the business for charitable pur¬ 
poses. To such a case, therefore, S. 4(3)(i) could 
not be applied. 

The Court was justified in holding, if we may 
say so with respect, that the correct interpreta¬ 
tion of the partnership deed was that only three- 
sixteenth share of the income was earmarked 
for charitable purposes as the deity installed in 
Mathura could not legally be a partner in the 
firm, nor was it liable for the losses of the 
partnership business. The learned Judges, in 
our view, on the facts of that case, rightly held 
that income derived from profits made by the 
trading concern was not income derived from 
property held under trust, but unfortunately, by 
reason of certain observations made later, the 
case was misunderstood when it was followed by 
a Special Bench of the Madras High Court in — 
‘The Commissioner of Income-tax, Madras v. 
Thevara Patasala’, AIR 1926 Mad 949 (Zl), In 
the Madras case, the learned Judges were guided 
by the English decisions, specially, — ‘The Ro¬ 
tunda Hospital case (V)’ and, in view of what we 
have already said, it is not necessary to go in¬ 
to that question further. This disposes of al¬ 
most all the points that were discussed at the 
Bar. There were two other small points men¬ 
tioned at the Bar which we may dispose of here 
before we come to the questions referred to us 
tor our decision. 

(63) It has been urged that the Sabha is rot 
an institution and importance has been placed 
■on the words ‘religious or charitable institution’ 
in clause (ia) of sub-s. (3) of S. 4 of the Act. 
What is an institution has been discussed by 
the House of Lords in the case of — ‘Minister 
of National Revenue v. Trusts and Guarantee 
Co., Ltd.’, 1940 AC 138 (Z2). Their Lordships 
pointed out that— 

“It is by no means easy to give a definition of 
the word ‘institution’ that will cover every 
use of it. Its meaning must always depend 
upon the context in which it is found. It 
seems plain for instance, from the context in 
which it is found in the sub-section in ques¬ 
tion that the word is intended to connote 
something more than a mere trust.” 


# 

In the case of — ‘Mayor of Manchestor Corpn. 
V. McAdam’, 1896 AC 500 (Z3), whUe deaUng 
with the Income-tax Act of 1842, Lord Mac- 
naghten observed: 

“It is a little difficult to define the meaning of 
the term ‘institution’ in the modern accepta¬ 
tion of the word. It means, I suppose, an un¬ 
dertaking formed to promote some defined 
purpose having in view generally the instruc- 
tion or education of the public. It is the 
body (so to speak) called into existence to 
translate the purpose as conceived in the mind 
of the founders into a living and active prin¬ 
ciple.” 

The Sabha, in the sense understood by Lord 
Macnaghten, is clearly an institution having been 
brought about to effect the purpose and to carry 
out the objects for which the trust was found¬ 
ed. The other word, on which reliance is placed, 
is the word ‘applied* in clause (ia). This word 
‘applied’ in this clause it is said means actually 
spent and it is pointed out that while, in clause 
(i) of sub-s. (3) of S. 4 of the Act, the words 
used are ‘income applied or finally set apart', 
the words ‘finally set apart’ have not been re¬ 
peated in clause (ia) of that sub-section. We do 
not think that the word ‘applied’ necessarily 
means ‘spent’. Even if it has been earmarked 
and allocated for the purposes of the institution, 
it may, to our minds, be deemed to have been 
applied for its purposes. Neither the word ‘ap¬ 
plied’ nor the word ‘institution’ is of any im¬ 
portance in this case, as, in our view, the case 
is governed by income from the property held 
under trust as laid down in S. 4(3)(i), Income- 
tax Act- 

(64) Our answer to the first two questions 
formulated by the Tribunal is, therefore, as 
follows: 

The ‘bhents’ (offerings) vest in the Sabha un¬ 
der a legal obligation wholly for religious or 
charitable purposes of the Sabha but the ‘bhents’ 
cannot be said to be income derived from pro¬ 
perty under S. 4(3)(i), Income-tax Act. They 
will properly come under clause (ii) of that 
sub-section meaning thereby that they are in¬ 
come of a religious or charitable institution de¬ 
rived from voluntai^ contributions and apph' 
cable solely to religious or charitable purposes. 

(65) Our answer to the fourth and fifth ques¬ 
tion is that the income derived from industnal 
and commercial concerns is the income fr 9 m pro¬ 
perty held under trust wholly for religious or 
charitable purposes and is exempt from income- 
tax under S. 4(3)(i), Income-tax Act and it }^> 
therefore, not necessary to apply to such in¬ 
come S. 4(3)(ia) of the Act. 

(66) Our answer to the third question is ini 
the affirmative. 

(67) Our answer to question No. 6 is that the 
income derived from industrial and commercial 
undertakings of the Sabha is exempt from in¬ 
come-tax under S. 4(3)(i) of the Act and the re^ 

of the question, therefore, does not arise, ^ec- r 
tion 4(3)(ia), however, we may point out, 
exemption to a different type of income wnicn 
does not come under S. 4(3)(i) of the Act. 

(68) The assessee is entitled to its costs wh^p ^ 

we assess at Rs. 200/- in each case, i.s., * ^ 

1200 /- in all. s 

A/R.G.D. Questions answered accordingly* £ 

-C 
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Thakur Appellant v. Mst. Maida Kuar and others 
—Respondents. 

Second Appeal No. 539 of 194r and C. M. Appln. 
No. 1550 of 1950 D/- 1-10-1953; from aecree of 
Civil J.; Sitapur; D/- 13-8-1948. 

Civil P, C. (1908) O. 22 Rr. 2, 3 — Death of sole 
appellant. 

A suit for possession was filed against several 
defendants. Puttu and Thakur, two brothers 
were also arrayed as defendants to the suit. 
The suit was decreed. Thakur alone appealed. 
Subsequently the sole appellant, Thakur died. 
No application was filed to bring his legal re¬ 
presentatives on the record within the period 
of limitation. Later on an anpiication was 
filed on behalf of Puttu in which it was prayed 
that the name of the applicant be struck off 
as respondent No. 4. he be transposed to the 
array of the appellants in place of Thakur 
deceased and be allowed to prosecute the appeal 
against the respondent. It was mentioned that 
Puttu was the sole legal representative of the 
appellant Thakur v;ho had died. 

Held that the sole appellant being dead, 
there was, in fact, no appeal pending in the 
appellate Court and after the expirv of the 
period of limitation the appeal abated. The 
applicant Puttu could not claim that he must 
be deemed to be an appellant and the appeal 
must be deemed to be still pending. There 
being, therefore no pending appeal, he could 
not claim to be transposed. The proper course 
open to him was to apply for substitution of 
names within the period of limitation and, 

If the period of limitation had already ex¬ 
pired, to apply under section 5 of the limita¬ 
tion Act for condonation of the delay, if he 
could make out sufficient cause for condona¬ 
tion. Case law discussed. (Paras 4, 8 ) 

Anno, c, P. C. o. 22 R. 2 N. l 74 : R. 3 N. 3 and 
14; R, 4 N. 12. 1953 Mulla O. 22 R. 3. P. 941 N. 

.character” (points 2 , 

J^d 5 Extra in N. 12 to O. 22 R. 4 in AIR Com. 
AIR 1925 Rang. 95 not noted in N. 12 to O. 22 
R. 4 or m N. 14'to O. 22 R. 3 in AIR Com.). 

K. N Tandon for Appellant; J. S, Trivedi for 

Respondent No. i 
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tiff Impleaded as respondents, the nlain- 
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"vVherefore it is prayed that the name of the 
applicant be struck off as respondent No. 4, he 
be transposed to tlie array of the appellants 
in place of Thakur deceased and be allowed to 
prosecute the appeal against the respondent 
according to law.” 

(2) In the application it was mentioned that 
Puttu was the sole legal representative of the 
appellant Thakur who had died. Notice of this 
appiicatipn was issued to the other respondents. 
The plaintiff respondent contested the application 
and a learned single Judge directed that the 
application along vath the appeal be put up be- 
foxe a Bench for decision. No application has 
been filed under section 5 of the Limitation Act 
as the contention of the learned counsel for 
Puttu is that the death of Thakur did not result 
in the abatement of the appeal since Puttu was 
already on the record arrayed as a respondent. 

(3) Learned counsel has relied on O. i R 10 
C. P. C. and O. 22, Rr. 2 and 3 of the Code.' O. 
1, R. 10 C. P. C. gives a discretion to the Courts 
to correct an error in the array of parties and 
under sub-rule cl) of K. 10 if there is a bona 
fide mistake, the mistake can be corrected by the 
Court. Under sub-rule 2. the Coui*t has the right 
to str.ke out the names of any party improperly 
ioined and add any party the addition of whose 
name may be necessary for the proper decision 
of the case but this has to be done subject to 
the provisions of the Indian Limitation Act O 
22, R. 2 provides that : 

“Where there are more plaintiffs or defendants 
ihcui one, and any of them dies and where the 
right to sue survives to the surviving plaintiff 
or plaintiffs alone, or against the surviving de¬ 
fendant or defendants alone, the Court shall 
cause an entry to that effect to be made on 
tne record and the suit shall proceed at the 
instance of rhe surviving plaintiff or plaintiffs, 

or against the surviving defendant or defend¬ 
ants.” 

(4) It would appear from the above that this 
rule appHes only to a case where in the array 
of plainciffs there are more than one plaintiff or 
in the aiTay of defendants there are more than 
one defendant and after the death of one the 
cape of action .survives in the remaining plain¬ 
tiffs and after the death of one defendant the 
cause of action survives against the remaining 
picndants It does not apply to a case like the 
present where there is only one anpellant and 
uiat appellanu has died and no legal represen¬ 
tative nas been brought on the record within th« 
period of ninety days provided under the LimC 
tation Act or even within the further period of 
sixty days for setting aside the abatement. Rule 

^ where the right to 
survive to the sun-iving plaintiff or 
alone. An application to bring the 
legal representatives has to be made in such a 

limitation. Sub-nile 

iithff application is made 

within the penod of limitation, the suit would 

I auTomtic abatement 

th? learned counsel is that on 

the deatn of Thakur, the rights of Thakur sur 

vived to Puttu respondent and it was not neces- 

apply to have his name substi¬ 
tuted m place of the name of Tliakur or to have 
his name transposed from the array of resnoo 

the"°pe: 

JK a.; ss; is-* ' 
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Mt. Anar Koer’, AIR 1931 AU 349 (A). There 
also one of several defendants had filed an appeal 
and he had died. One of the defendants-respon- 
dents was his legal representative and it was con¬ 
tended on his behalf that he was virtually in the 
same position as the appellant himself and had 
the right to continue the appeal. Tlie learned 
Judges held that he had no such right and ob¬ 
served as follows: 

“O. 41, R. 4 merely enables one of several plain¬ 
tiffs or defendants to appeal from' a decree 
which proceeds on a ground common to them 
all. It does not provide that the plaintiffs or ^ied 
defendants who do not join with the appellant 
should be considered to be appellants for any 
purpose. It may be that the law entitled them 
to the benefit of the decree if it is obtained by 
a party whose interests are identical with their 
own but this circumstance cannot convert a 
respondent in the array of parties into an 
appellant. If, therefore, they cannot be consi¬ 
dered to be appellants on that account, O. 22. 

R. 2, C. P. C. which applies only to a case of 
one of several appellants can have no appli¬ 
cation to the circumstances before us.’' 

(7) Learned counsel has urged that this case 
was wrongly decided. We do not see any reason 
to agree with his submission. Nor does it appear 
to be necessary that the view expressed by the 
Division Bench should be reconsidered. This 
view v;as followed by a learned single Judge of 
the Nagpur High Court in — ‘Santoolal v. Cham- 
palar, AIR 1934 Nagpur 165 CB). Reliance has, 
however, been placed by learned counsel on three B/D.H.2 
other cases but none of them is really helpful 
nor do they support the contention raised by 
learned counsel. 'Sheoram v. Atmaram'. AIR 1943 
Nag 13 (C), was a case where there were several 
appellants. One of the appellants died and the 
surviving appellants decided to continue the ap¬ 
peal but brought it to the notice of the Court 
that the legal representatives of the deceased 
appellant were already on the record in the array 
of the respondents. In the circumstances there 
was no bar to the surviving appellants continu¬ 
ing the appeal. This case, therefore, has nothing 
to do wdth the case before us and is clearly dis¬ 
tinguishable. 

The second case relied on is — 'Naranlal Jetha- 
lal v. Shivprasad Achratlal’, AIR, 1940 Bom 259 
(D). Tliere the sole plaintiff died and his legal 
representatives were his three sons and his widov/. 

Within a period of ninety days of the death of 
the sole plaintiff, the v/idow also died but before 
the death of the widow the three sons had applied 
to be brought on the record as the legal repre¬ 
sentatives of their father. It was urged that as 
the sons had applied to be brought on the re¬ 
cord as legal representatives of the father, they 
did not represent the mother's one-fourth interest 
and to that extent the suit had abated. 

The learned Judge obseiwed as follows : 

‘T will assume, without deciding, that Bai Hira 
was one of the heirs of the plaintiff and that 
she ought therefore to have been brought on 
the record. But Bai Hira died on 15th April 
1938, which is less than 90 days from the date 
of the plaintiff's death, and her heirs were the 
three sons of the plaintiff, who were already 
on the record. It is argued however that as the 
three sons were not described on the record as 
suing not only as heirs of the plaintiff but also 
as heirs of their mother, the suit abated at any 
rate as to the mother’s interest. That would 
seem to me to be a very unfortunate conclu- 
fion to arrive at, for I can see no justice in 
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holding that a suit abates for want of parties 

when all parties interested were in fact before 

the Court.” 

The only other case reUed on is — ‘Hatimshah 

V. Ahmedshah', AIR 1949 Sind 23 (E). In that 
case one of the defendants died. The plaintiff was 
the legal representative of the deceased defend, 
ant. The learned Judges held that the plaintiff 
could at any time inform the Court that one of 
the defendants had died but that the plaintiff 
was his legal representative. 

(8) In the case before us the sole appellant, ^ 

1949. No application was made by 
the legal representative of the deceased plaintiff 
(sic) that he be impleaded as appellant and allow¬ 
ed to continue the appeal. The sole appellant being 
de^, there was, in fact, no appeal pending in 
this Court and after the expiiy of the period of 
limitation by the legal representatives of Thakur 
the appeal abated. The appUcant Puttu cannot 
claim that he must be deemed to be an appellant 
and the appeal must be deemed to be still pend¬ 
ing. There being, therefore, no pending appeal, 
he cannot claim to be transposed. The proper 
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HARISH CHANDRA J. 

Daulat Ram and others, Applicants, v. Panchayat 
Adalat and others, Opposite Party. 

Criminal Misc. Writ No. 185 of 1953, D/- 
5-11-1953. 

U. P. Panchayat Raj Act (26 of 1947) S, 83 — 
Secret inquiry. 

S. 83 permits the panchayati adalat to make 
a local investigation in the village to which 
the dispute relates. But such local investiga¬ 
tion cannot be allowed to take the shape of 
a secret inquiry. Such secret inquiry would 
not be “lawful”. (Para 2) 

D. P. Agarwala. for Applicants; Aqiq Hasan, 
for Opposite Party. 

ORDER: This is an application directed against 
the decision of a panchayati adalat. From the 
Judgment of the panchayati adalat it appears 
that they upon a secret inquiry made by a “com¬ 
mission” of the adalat. They say that the secret 
inquiry proved that the complaint was true. No 
doubt they have considered the other evidence 
also which was on the record. But there can be 
no doubt that they were in their decision largely 
influenced by the secret inquiry. t 

(2) Such secret inquiry is not permitted by the 
provisions of the U. P. Panchayat Raj Act. No 
doubt according to section 83 of the U. P. Panch^ 
yat Raj Act, it is the duty of the panchayau 
adalat to ascertain the facts of every case befo^ 

It by every means in its power. It further 
mits the panchayati adalat to make a local hiv^ 
tigation in the village to which the dispute rela^ 
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In this view of the matter the procedure adopted 
by the panchayati adalat appears to be illegal. 

(3) I accordingly quash the order passed by the 
panchayati adalat on the 16th of July, 1951. The 
fines if paid will be refunded to the applicants. 

B/D.H.Z. Application allowed. 
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(LUCKNOW BENCH) 

KIDWAI * J, 

Mt. Phulia, Plaintiff-Appellant v. Narpat Siiigh 
and others, Defendants-Respondents. 

Second Appeal No. 739 of 1947, D/- 16-9-1953, 
against decree of Civil Judge, Unnao, D/- 20-8-47. 

Hindu Law of Inheritance (Amendment) Act 
(19;i9), S. 2 — Scope — (Hindu Women’s Rights 
to Property Act (1937), S. 4) — (Hindu Law — 
Succession). 

K, a Hindu died in 1926 leaving behind T 
who was his widow, J who was a widow of his 
predeceased son, and P, daughter of that son. 

T died in 1938 whereupon J entered into pos¬ 
session and transferred the property. P 
challenged the sale, claiming that J had no 
interest in the property: 

Held, that J was not an heir under Hindu 
law as applied in Oudh. and the Hindu 
Women’s Rights to Property Act did not apply 
to her case since K had died before the 
commencement of that Act and condition of 
8 . 4 was not fulfilled: J, therefore, had no 
right to succeed. But in the case of P who 
acquired the right to succeed by reason of 
the Hindu Law of Inheritance (Amendment► 
Act, the fact that K died before the Act came 
into force was immaterial since after the death 
of T the question was when the succession 
opened and not W'hen the Hindu male died. 

P was therefore entitled as the predeceased 
son’s daughter to succeed under S. 2 of the 
Act, 1929. AIR 1946 PC 173, Explained and 
followed. (Paras 4, 5, 6) 

Anno: Hindu Law of Inheritance Act, S. 2 N. 1; 
H. W. R. to Property Act, S. 4 N. 1. 

Kesri Bir Prasad, for Appellant: R. N. Shukla, 
for Respondent No. 1. 

CASES REFERRED: 

(A) (’46) AIR 1946 PC 173: 1947 Oudh WN 1 (PC) 

(Prs 3 4) 

(B) (-45) AIR 1945 Pat 87: 23 Pat 508 (Fr 3) 

JUDGMENT : The property in suit belonged to 
one KandhaiLodh who died on the 21-10-1926, leav¬ 
ing a widow Srimati Thakura, the widow of a 
pre-deceased .son Srimati Jasodra and a daughter 
of that son Mst. Phulia. Thakura died in 1938 and 
Srimati Jasodra entered into possession and traas- 
lerred the property by sale on the 6th of June, 
1940 to Chandrabhal, defendant no. 2. A suit for 
pre-emption was instituted by Narpat Singh and 
a decree was passed in his favour on the 7th of 
July, 1941. He paid the money and obtained pos¬ 
session of the property on the 26th of February, 
1942. 

(2) In the meanw'hile on the 4th of June, 1941 
Mst. Phulia Instituted a suit against Srimati 
J^odra and Chandrabhal claiming to be the owner 
of the property as a reversionary heir of her de- 
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ceased grand-father. This suit v/as compromised. 
A decree was passed in favour of Mst. Phulia on 
the 6th of August, 1941. She obtained po.ssession 
under it on the 25th of February, 1942 but she 
was dispossessed when possession was delivered to 
the pre-emptor. She brought the suit out of wliich 
this appeal arises claiming that Srimati Jasodra 
had no interest in the property and could not sell 
it in her life-time to anyone. 

(3) The trial Court decreed the suit but the 
lower appellate Court allowed the appeal of the 
pre-emptor against that decree and dismissed the 
suit. The learned Civil Judge purported to pro¬ 
ceed on the basis of — ‘Duni Chand v. Mst. Anar 
Kali’, AIR 1946 PC li3 (A), and he did not ac¬ 
cept the decision of — ‘Nand Kumari Devi v. Mst. 
Bulkan Devi’, AIR 1945 Pat 37 (B). The lower 
appellate Court seems not to have understood the 
point that it had to decide. 

(4) The right which v/as conferred upon a pre¬ 
deceased son's widow to inherit was conferred by 
the Hindu Women’s R.ights to Property Act of 1937 
and section 4 of that Act provides in cleor terms 
that "nocliing in this Act shall apply to the pro¬ 
perty of any Hindu dying intestate before the 
commencement of this Act”. In the present ca.se I 
the claim is m.ade by Srimaii Jasodra to the pro¬ 
perty of Kandhai Lodh v/ho undoubtedly died be¬ 
fore the Act came into force. The learned Civil 
Judge has ignored the clear provisions of this 
section by reason of the fact that their Lordships 
of the Privy Council in — 'AIR 1946 PC 173 (A)’ 
have held that succession under the Hindu Law 
in a case where the widow has succeeded opens on 
the death of the widow. We are not concerned in 
the present case as to when succession opened and 
no provision similar to section 4 exists in the 
Hindu Law Amendment Act of 1941 which the 
Judicial Committee was interpreting. 

(5) In the present case no matter when succes¬ 
sion opened, the condition for the application of 
the Hindu Women's Rights to Property Act is 
that the Hindu to whose property the claim is 
made must have ‘died after the commencement of 
the Act’. That condition is not fulfilled. No claim 
can, therefore, be made on the basis of it. Srimati 
Jasodra was not an heir luider the Hindu Law 
as applied m this province but for the provisions 
of that Act and since that Act does not applv.j 
Srimati Jasodra had no right to succeed. " I 

(6) Mst. Phulia, the daughter of the predeceas¬ 
ed son, had acquired the right to succeed by rea¬ 
son of the Hindu Law of Inheritance (Amendment! 
Act and the fact that Kandhai died before that 
Act came into force is immaterial since in the 
case of succession on the deaih of Srimati Thakura 
we have to see, as laid down by their Lordships 
of the Privy Council case to which I have already 
referred, when succession opened and not when 
the Hindu male died. Undoubtedly succession 
opened on the death of Srimati Thakura. Mst 
Phulia was. therefore, entitled as the pre-deceas¬ 
ed’s son’s daughter to succeed under section 2 of 
the Hindu Law of Inheritance (Amendment) Act 
1929 whose suit should have been decreed. 

(7) The result is that I allow the appeal, set 
aside the judgment and decree of the lower appel¬ 
late Court and restore that of the trial Court. 
The appellant will be entitled to her costs through¬ 
out from the respondent no. 1. 

B/H.G.P. Appeal allowed. 
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SAPRU AND V. BHARGAVA JJ. 

State of Uttar Pradesh v. Shyam Sundar Lal 
Jain, Opposite Party. 

Criminal Misc. No. 10 of 1950. D/- 22-9-1953. 

(a) Contempt of Courts Act (1952), S. 3 — 
Contempt proceedings — Object of. 

The object of contempt proceedings is not 
’to afford protection to Judges personally from 
imputations to which they may be exposed as 
individuals. It is rather intended as a pro¬ 
tection to the public whose interests would be 
very much affected if by the act or conduct of 
any party, the authority of the Court is 
lowered and the sense of confidence which 
people have in the administration of justice 
by it is weakened. (Para 5) 

(b) Contempt of Courts Act (1952), S. 3 — 
Jurisdiction under — Nature and limits of. 

The contempt jurisdiction is a summary 
jurisdiction which should be exercised with 
scrupulous care and only when the case is 
clear and beyond reasonable doubt. (1900) 2 
QB 36, Rel. on. (Para 6) 

The weapon should not be used except in 
order to maintain the dignity of the Courts 
and to uphold the majesty of the law. Courts 
should be reluctant to take notice of technical 
contempts of Court. (Para 6) 

(c) Contempt of Courts Act (1952), S. 1 — 
Contempt, what constitutes — Representation to 
authorities in a registered letter. 

A filed a complaint against B under S. 500, 

I. P. C. The Magistrate, holding that the case 
was not established, acquitted B. A then wrote 
a letter under registered cover to the Prime 
Minister of India in the form of a petition 
or representation making serious allegations of 
corruption and partiality against the Magis¬ 
trate. In a proceeding for contempt against A: 

Held that there must be something to show 
that the contempt was likely to interfere with 
Ihe due administration of justice or undermine 
the confidence which the public rightly reposes 
in Courts of law as Courts of justice. That in 
this case, though the attack on the Magistrate 
was of a vile character, those particular tests 
were not satisfied and hence the remedy of 
contempt was not the appropriate remedy for 
the Magistrate. AIR 1954 SC 10, Applied. 

(Para 6) 

Shri Ram, Dy. Govt. Advocate, for the State; 
Shambhu Prasad and Nand Lal, for Opposite 
Party. 

CASES REFERRED; Paras 

(A) (V37^ AIR 1950 All 556 (Pr 6): 52 Cri LJ 

1062 (FB) 1 

<B) (V37) AIR 1950 All 549 (Prs 18, 19): 51 
Cri LJ 1500 1 

(C) (V41) AIR 1954 SC 10 (Prs 18, 19): 1953 
SCJ 521 (SC) 1» 4 

<D) (1900) 1900-2 QB 36 (40): 69 LJQB 502 6 

SAPRU L: 

This contemnt matter was referred by us to a 
Pull Bench of five Judges as, in our opinion, 
there was a conflict between two cases, namely, 
the Full Bench case of — ‘State v. Brahma 
Prakash*, AIR 1950 All 556 (A), 'and the Bench 
case of — ‘Rex v. B. S. Nayyar’, AIR 1950 All 549 

(B) . Before the proposed Full Bench could dis¬ 
pose of the case, the Supreme Court gave its deci¬ 
sion in — ‘Brahma Prakash Sharma v. State of 
mtar Pradesh’, AIR 1954 SC 10 (C). In view 


of the fact that the point referred to the Full 
Bench has been considered and decided by the 
Supreme Court, the learned Chief Justice has 
returned the reference to this bench with, the 
query whether it is any longer necessary to con¬ 
stitute a Pull Bench. We have heard learned 
counsel for the parties and are clearly of the opi¬ 
nion that it is not necessary to constitute a Full 
Bench in view of the decision of the Supreme 
Comt. 

(2) We shall now proceed to give the salient 
facts of this case. Shri Shyam Sunder Lal Jain 
Sarraf, the opposite-party, was the complainant 
in a case under section 500 I. P. C. It was num¬ 
bered as 20 of 1949 and came to be tried by Sri 
H. L. Mehra, a magistrate of the first class, 
Dehra Dun. The learned Magistrate came to the 
conclu.sion that the complainant had not been 
able to establish the case against the accused 
and by his order dated the 3rd August 1949 ac¬ 
quitted the accused on the ground that they 
were protected by Exception 9 to section 499 of 
the Indian Penal Code. The opposite-party took 
no further action by way of revision so far as 
this matter was concerned. He, however, wi’ote a 
letter to the Prime Minister of India. It is in 
the foi*m of a petition or representation and is 
dated the 10th January 1950. Ini the course of 
this letter the opposite-party made serious alle¬ 
gations of corruption and partiality against the 
magistrate. 

(3) The representation sent to the Prime Minis¬ 
ter was forwarded by the Prime Minister’s Private 
Secretary to the Chief Secretary to the Govern¬ 
ment of Uttar Pradesh, Lucknow, for disposal. 

The Chief Secretary passed on that letter to the 
Petitions Officer of Government U. P. for neces¬ 
sary enquiry and final disposal. On an enquiry 
by a letter dated the 12th March 1950 by the Peti¬ 
tions Officer, the opposite-party reiterated the 
allegations of dishonesty and partiality that he 
had made against the magistrate. He pointed out 
that the letter was not intended to interfere with 
the course of justice but was sent in order that 
an enquiry might be made into the conduct of 
the learned magistrate who, he alleged, had been 
corrupt. The Petitions Officer forwarded the peti¬ 
tion as also the letter dated the 26th March 1950 
to the District Magistrate of Dehra Dun for neces¬ 
sary action. The District Magistrate of Dehra Dun 
did not call upon the opposite-party to substantiate 
his allegations. He, in fact, didnot iiold any enquiry 
but took the view that the letter constitute a 
contempt of court and referred it to the Legal 
Remembrancer to Government. Thereafter this 
Court was moved to initiate contempt proceed¬ 
ings and notice was issued by the Vacation Judge 
on the 6th June 1950 to the opposite-party to show 
cause why he should not be committed for con¬ 
tempt. The opposite-party has now appeared and 
filed a counter-affidavit. The question before us 
is whether he is, in all the circmnstances of this 
case, guilty of contempt. j 

(4) The first thing to note is that the repre- ^ 

sentation which is the basis of the charge of ' 

contempt was made by the opposite-party in the 
form of a petition to the Prime Minister of India. 

There was, in this case, no general publication. 

The representation was sent in a registered cover 
to the Prime Minister. The letter or representa¬ 
tion was sent by the Prime Minister’s office to 
the Chief Secretary and thereafter it went to 
the District Magistrate. *1716 basis of the present 
proceedings is, therefore, the letter to the Prime 
Minister. Now, we are not in a position on the 
material before us to say whether the letter or 
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representation was necessarily of a ‘mala fide’ 
nature. The position in this case appears to us 
to be that no enquiry of any sort was made by 
the District Magistrate before he decided to refer 
the matter to the Legal Remembrancer for con¬ 
tempt proceedings against the opposite-partv. It 
may be further pointed out that the letter or re¬ 
presentation cannot and could not amount in law 
to scandalising the court as it did not comply 
with the requirements for such contempt laid 
I down by the Supreme Court in the case of — 

^ ‘Brahma Prakash v. State of Uttar Pradesh (C)’, 

referred to above. After distinguisliing between a 
wrong done to a judge personally and a wrong 
done to the public and after pointing out that 
it is the latter which can properly be made the 
subject-matter of a contempt proceeding, his 
Lordship Mr. Justice Mukerjee who delivered the 
judgment of the Supreme Court goes on to ob¬ 
serve that : 

“It will be an injuiy to the public if it tends 
to create an apprehension in the minds of the 
people regarding the integrity, ability or fair¬ 
ness of the Judge or to deter actual and pros¬ 
pective litigants from placing complete reliance 
upon the Court’s administration of justice, or 
if it is likely to cause embarrassment in the 
mind of the Judge himself in the discharge of 
his judicial duties.” 

(5) Now, there can be no question of causing 
embarrassment in the mind of the Judge himself 
as the representation was sent after the disposal 
of the case. There w'as no case pending before 
the learned magistrate or before any other court 
at the time the representation was sent to the 
Prime Minister. The letter was sent to a person 
^ Who, the opposite-party thought, was the appro¬ 
priate authority. Actually the Prime Minister was 
not the proper authority to be addressed. Any 
way there was here no publication to the public 
or any section of the public. Tne letter v;as in 
the form of a confidential letter. It was .‘^ent per 
registered post. Now, there may have been publi¬ 
cation so far as the representation is concerned 
from the point of view of the law of libel. Tho 
letter is ‘prima facie’ of a libellous character and 
the magistrate whom it seeks to defame has a 
remedy by way of a libel suit or a criminal ac¬ 
tion for defamation against the opposite-party. 
Tile question, however, is whether the opposite- 
party can be held to be guilty of contempt on 
the ground that by so doing he has scandalised 
the court or brought the administration of justice 
into discredit or contempt. A letter sent to the prime 
minister and not intended to be broadcast to the 
public or any section of the public cannot create 
an apprehension in the minds of the people, to 
use the language of Mr. Justice Mukerjee, “regard¬ 
ing the integrity, ability or fairness of the judge”, 
^rther, it could not deter actual and prospective 
litigants from placing complete reliance upon the 
Court’s administration of justice for the obvious 
re^on that they would know nothing about it, it 
^ not having been published to them. It may be 
remrked that, again, to use the language of Mr. 
Justice Mukerjee, 

‘ the object of contempt proceedings is not to 
afford protection to judges personally from im¬ 
putations to w’hich they may be e.'cposed as in¬ 
dividuals.” 

It is rather intended as a protection to the public 
who^ interests would be very much affected if 
f conduct of any party, the authority 

Of the Court is lowered and the sense of confi¬ 
dence which people have in the administration 
of justice by it is weakened. 


(6) It is well-known that the contempt Juris¬ 
diction is a summary jurisdiction. “This jurii^dio 
tion should be exercised”, as is observed by Lord 
Russell, L. C. J., “with scrupulous care and only 
when the case is clear and beyond reasonable 
doubt”, (vide ‘R. v. Gray’, (1900) 2 QB 36 (D)). 
This Court is reluctant to use this weapon except 
in order to maintain the dignity of the Courts 
and to uphold the majesty of the law. It may 
be emphasised that the Supreme Court view, as 
we read it, is that Courts should be reluctant to 
take notice of technical contempts of court. There 
must be something to show that the contempt 
was likely to interfere v/ith the due administra¬ 
tion of justice or undermine the confidence which 
the public rightly reposes in courts of law as 
courts of justice. In this particular case, while 
the atteck on the magistrate is of a vile 
character, those particular tests are not satisfied. 
For these reasons we do not think that the re¬ 
medy of contempt is the appropriate remedy for 
the Magistrate. We have come to the conclusion! 
that, in all the circumstances of the case, it is^ 
not desirable to award costs to the applicant. 

(7) The application is dismissed but without 
any order as to costs and the notice is discharged. 

B/D.R.R.' Application dismissed. 
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AGARWALA J. 

Narijan and another, Applicants v. State through 
Deopujan Ram and another, Opposite Party. 

Criminal Misc. Writ Appln. No. 279 of 1953, D/- 
4-11-1953. 

U. P. Panchayat Raj Act (26 of 1947), S. 76(1) 
— Applicability — Pendency of matter in Revenue 
Court — Klfect on Criminal proceedings. 

Clause (1) of S. 76 does not apply to a 
criminal matter pending before a Panchayati 
Aclalat, when a point in issue in the criminal 
matter is an issue in a Civil or revenue case 
in another Court of competent jurisdiction. 
Where, therefore, a criminal case Is pending 
before a Panchayati Adalat, the mere fact that 
in a revenue proceeding for correction of 
names the same or similar point is to be 
decided by the Tahsildar does not bar the 
Panchayati Adalat from proceeding with the 
trial of the criminal case pending before it. 

(Para 2) 

S. P. Kumar, for Applicants. 

ORDER : This is an application under Article 
227 of the Constitution against an order of the 
Panchayati Adalat convicting the applicants 
under sections 323 and 447 of the Indian Penal 
Code and sentencing each of them to a fine of 
P-s. 10/-. The first point urged by the leame.d 
counsel lor the applicants is that there was an¬ 
other proceeding pending before a Tahsildar for 
correction of names in the revenue papers in 
respect of the possession over the plots in dispute 
in the present case, and that the contention of 
the applicants that they were in possession of 
the plots was to be decided by the Tahsildar and 
that, therefore, the Panchayati Adalat had no 
jurisdiction to decide the criminal complaint in 
which the same point was to be decided namely 
whether the applicants were in possession of the 
plots in dispute. Learned counsel for the appli¬ 
cants relied on section 73 of the Panchayat Ral 
Act in support of his contention. 

(2) In my judgment, section 73 of the Panchayati 
Raj Act does not apply to the case. i think* 


310 Allahabad Abdul Jabbau v. Audhesh Singh {V. Bhargava J,) 


A. I. R. 


clause (ll of that section deals v/ith Civil or reve¬ 
nue matter, and clause (2) deals with criminal 
matters. Under clause (1) the Panchayati Adalat 
Is forbidden to 

“try any suit, proceeding or issue in respect of 
any matter, wliich is pending for decision in or 
has been heard or decided by a court of compe¬ 
tent jurisdiction in a foimer suit between the 
same parties under whom they or any of them 
claim.” 

It is obvious from reading of Cl. (1) of Section 
73 that the suit, proceeding or issue pending be¬ 
fore the Panchayati Adalat must be of a Civil or 
revenue nature and the same matter must be 
pending for decision or must have been heard or 
decided by a court of competent jurisdiction in 
a former civil or revenue suit between the same 
parties under whom they or any of them claim. 
This clause does not apply to a criminal matter 
pending before a Panchayati Adalat, when a point 
in issue in the criminal matter is an issue in a 
Civil or revenue case in another court of compe¬ 
tent jurisdiction. When a criminal case is pend¬ 
ing in a Panchayati Adalat clause (2) applies. 
Clause (2) runs as follows: 

“Where a case is pending in any court against 
an accused person in respect of any offence or 
where an accused person has been tried for 
any offence, no Panchayati Adalat shall take 
cognizance of any such offence, or on the same 
facts, of any other offence of which the accus¬ 
ed might have been charged or convicted.” 

Here a criminal case was pending before a Pan¬ 
chayati Adalat. The mere fact that in a revenue 
proceeding for correction of names the same or 
similar point was to be decided by the Tahsildar. 
did not bar the Panchayati Adalat from proceed¬ 
ing with the trial of the criminal case pending 
before it. 

(3) Tlis next point urged by the learned coun¬ 
sel is that he filed a revision against the order 
of the Panchayati Adalat before the Sub-Divi¬ 
sional Magistrate and he dismissed it because 
the counsel for the applicant was not present on 
the date of the hearing of the revision. If the 
counsel for the applicant is not present, the court 
may either dismiss the application in revision or 
may go through the judgment of its own accord 
and pass a suitable order. It is conceded before 
me that if the court had read the judgment no 
point would have been discovered which would 
have been in favour of the applicant, therefore 
nothing could be done by the Sub-Divisional 
Magistrate, when the applicant chose to absent 
himself on the date of the hearing. There is no 
force in this point also. 

(4) The application is therefore, rejected, 

B/D.R.R. Application rejected. 
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SAPRU AND V. BHARGAVA JJ. 

Abdul Jabbar and others, Appellants v. Audhesh 
Singh Ram Agyan Singh and others, Respondents. 

Second Appeal No. 859 of 1945, D/- 9-12-1952, 
from decision of Dist. J., Ghazipur, D/- 15-8-1944. 

(a) Partnership Act (1932), S. 69 (1) — ‘Right 
arising from contract* — (Debt Laws — U. P. 
Encumbered Estates Act (25 of 1934), S. 9). 

A claim by the creditors in respect of a 
‘sarkhat’ in Encumbered Estates Act proceed¬ 
ings for determination of the liability of the 
landlord applicant to them and for passing a 


decree in respect of the amount found due is 
a proceeding to enforce a right arising from 
the contract and is fully covered by S. 69 (1). 

(Para 2) 

Anno: Part. Act, S. 69 N. 3. 

(b) Partnership Act (1932), S. 74 (b) — “Com¬ 
mencement of the Act.” 

The words ‘commencement of this Act' in 
S. 74 (b) refer to the coming into force of 
the Act on 1-10-1932, as laid down in S. 1(3), 
even though this was to be subject to an 
exception in respect of one section, (viz. S. 69). 
AIR 1941 All 178; AIR 1943 Nag 175; AIR 
1938 Rang 273 (FB), Distinguished. 

(Paras 4, 6) 

Anno: Part. Act, S. 74 N. 1. 

(c) Partnership Act (1932), S. 69 — Scope and 
applicability. 

There was no intention, in postponing the 
enforcement of S. 69, to grant any concession 
to the unregistered firms to continue to enter 
into fresh contracts during the period while 
S. 69 had not come into force and to enforce 
those contracts even subsequently without any 
registration. Section 74 was not intended to 
make S. 69 inapplicable to cases relating to 
rights arising out of contracts entered into 
after 1-10-1932. AIR 1936 All 3, Referred. 

(Para 7) 


Anno: Part. Act, S. 69 N. 1. 

(d) Civil P. C. (1908), Ss. 100 and 101 — New 
case. 

A ground of appeal relating to question of 
fact which was not raised before and decided 
by the lower appellate Court, cannot be per¬ 
mitted to be raised in second appeal. (Para 8) 


Anno: Civil P. C., Ss. 100 and 101 N. 55. 

Kedar Nath Sinha, for Appellants; A. P. Pandey, 
for Respondents. 

CASES REFERRED: Paras 

(A) (V28) AIR 1941 All 178 (179^: 1941 All LJ 107 7 

(B) (V23) AIR 1936 All 3 (5): 1935 All LJ 1245 7 

(C) (V30) AIR 1943 Nag 175 (177): ILR (1943) 
Nag 540 

(D) (V25) AIR 1938 Rang 273 (273, 274): 1938 

Rang LR 371 (FB) ^ 

V. BHARGAVA J.: 

Tlris second appeal arises out of proceed^gs 
under the Encumbered Estates Act. Respondent 
No. 1 presented an application under section 4 
of the Encumbered Estates Act and, in the wntt^ 
statement filed by him under section 8 of me 
Act, he showed certain debts as payable by nun, 
including a debt to a firm, Sheikh Mohammad 
Hashim Haji Pir Mohammad. A written staw- 
ment was filed under section 9 on behalf oi me 
firm by the two partners, Abdul Sattar and Abam 
Jabbar, and they also claimed the same amoun 
as had been shown by the landlord applicant 

his written statement. When the leani^ frnm 
Judge came to consider the amount due ir 
the landlord applicant to these creditors, ACau 
sattar and Ahdul Jabbar, the ^ ar^ 

whether the claim of Abdul Sattar and A 
Jabbar could be entertained ^ 

69 of the Indian Partnership Act. * 

Abdul Sattar and Abdul Jabbar was 
of a ‘sarkhat’ executed In toe year 1933, 
the 1st October 1933, by the lanmord to favour m 
the firm. Sheikh Mohammad HasWm HaJl Pff 
Mohammad. The appUcation 
the Encumbered Estates Act ww Preseto^ 
o 7 tvi nrfnhRT 1936 and the claim of Abdul Sattar 
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and Abdul Jabbar was made before the learned 
Special Judge on the 12th August, 1937. Up to 
that date the firm, Sheikh Mohammad Hashim 
Haji Pii' Mohammad, was not registered, though 
it was claimed that it had been registered sub¬ 
sequently. The trial court on the 26th May 1943 
held that there was no proof that the firm had 
ever been registered and that consequently the 
claim was barred under section 69 of the Indian 
Partnership Act. The contention on behalf of 
the partners of the firm that they were protected 
• under section 74 (b) of the Indian Partnership 
Act was rejected by the trial court on the ground 
that the right in respect of which the claim 
had been filed had not accrued to Abdul Sattar 
and Abdul Jabbar before the commencement of 
the Partnership Act. On appeal, the learned 
Judge of the lower appellate Court agreed with 
the trial court and confirmed the order disallov/ing 
the claim of these persons. They have, there¬ 
fore, come up in second appeal to this Court. 

(2) The first point that we had to consider in 
connection with this appeal was whether the pro¬ 
ceedings under the Encumbered Estates Act for 
determination of a claim of a creditor v/ere at all 
governed by the provisions of section 69 of the 
Indian Partnership Act. This argument had to 
be considered in view of the language of sub¬ 
sections (1) and (2) of section 69 wherein a bar 
v;as placed against the institution of a suit only. 
Our attention has, however, been dra.wn to sub¬ 
section (3 j of section 69 which makes the provi¬ 
sions of sub-sections (1) and (2) of that section 
applicable even to a claim of set-off or other 
proceedings to enforce a right arising from a con- 
, tract. It is obvious that the claim by the appel¬ 
lants in these Encumbered Estates Act proceedings 

. for determination of the liability of the landlord 
: to them and for passing a decree in resi>ect of the 
■ amount found due is a proceeding to enforce a 
right arising from the contract and is fully cover¬ 
ed by the language used in sub-section (1) of sec¬ 
tion 69. 

(3) Normally, section 69 \voiild bar such a claim 
unless the person putting forward the claim can 
rely on the benefit of section 74 so that the 
provisions of section 69 may not be applied to 
his case. The relevant portions of section 74 are 
as follows: 

“Nothing in this Act or any repeal effected there¬ 
by shall affect or be deemed to affect 

(a) any right, title, interest, obligation or 
liability already acquired, accrued cr in¬ 
curred before the commencement of this 
Act, or 

(b) any legal proceeding or remedy in respect 

of any such right, title, interest, obliga¬ 
tion or liability, or anything done or suf¬ 
fered before the commencement of this 
Act or.” 

t4) The contention on behalf of the appellants 
is that the right to recover the amount in res¬ 
pect of which they have filed the claim before the 
learned Special Judge accrued to the appellants 
before the commencement of the Indian Partner¬ 
ship Act and consequently the legal proceeding 
or remedy in respect of their claim in the Encum¬ 
bered Estates Act case is not to be governed 
by the provisions of section 69 of the Indian 
Partnership Act. 

The decision of this question depends on the 
interpretation of the words “before the commence¬ 
ment of this Act” used in clause (b) of section 
74. The right to claim the debts, which are the 
subJecUmatter of this appeal, accrued to the 
' -appellants sometime before the 1st October 1933 
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and after the 1st October 1932. This fact is not 
contested by either party. The question is whether 
a right which accrued during the period between 
the 1st October 1932 and the 1st October 1933 
must be deemed to have accrued before the com¬ 
mencement of the Indian Partnership Act or sub¬ 
sequent to its commencement. The argument 
arises because, under sub-section (3J of section 
1 of the Act, it is laid down that the Act shall 
come into force on the 1st day of October, 1932, 
except section 69, v/hich shall come into force 
on the 1st day of October. 1933. It was contended 
that the words “commencement of this Act” used 
in clause (b; of section 74 must mean the com- 
mei\cement of the v/hole Act, including every 
single provision of it, and not merely a part 
of it; and since section 69 did not come into lorce 
up to 1st October, 1933, it ought to be held that 
the commencement of this Act for purpose of 
section 74 was on the 1st day of October, 1S33, 
There are two reasons why this argument cannot 
be accepted. Firstly the language of section 1(3) 
itself indicates that the legislature laid down that 
the Act w^as to come into force on the 1st day of 
October, 1932, with one exception, viz., that sec¬ 
tion 69 was to come into force on the 1st day of 
October, 1933. Even if the Act was to come into 
force w'ith tiie exception of one provision of the 
Act, it must be held that the Act did come into 
force on that date, though subject to that excep¬ 
tion. 

When the legislature lays down that the whole 
Act i.s not to come into force on the- same date, 
tins intention can be expressed in various ways. 
Firstly, the legislatuie may lay down that the Act 
would come into force on a certain date with the 
exception of one or more provisions specified in 
the exception; secondly, it may lay dovm that 
certain provisions of the Act are to come into 
force on one specified date and the remainder 
of the Act on some other date; and thirdly, it 
may lay down that certain provisions or parts 
of the Act are to come into force on one date 
and other provisions or parts of the Act on another 
date. In the latter two cases, it may be possible 
to urge that the Act cannot be held to commence 
on the earlier date on which certain provisions 
or parts of the Act are to come into force, but, 
in this case, it is unnecessary for us to express 
any opinion on this argument. In the first case, 
however, the language itself indicates that the 
Act as such is to» commence on the date specified 
and the mere fact that an exception is made in 
the Case of some provisions of tlie Act would not 
change the date of commencement of the Act. 
The language used in section 1(3) of this Act 
clearly indicates that the Act itself was to come 
into force on the 1st day of October, 1932, and 
that must be held to be the date of the commence¬ 
ment of the Act even though there was an excep¬ 
tion in respect of one provision of the Act. We, 
therefore, uphold the contention of the learned 
counsel for the respondents that the words “com¬ 
mencement of this Act” used in sub-section (b) of 
section 74 refer to the coming into force of the 
Act on the 1st day of October, 1932, as laid down 
in sub-section (3) of section 1, even though this 
was to be subject to an exception in respect of one 
section. 

(5) The second ground, wirich appeals to us. 
is that, if the interpretation sought to be put on 
behalf of the appellants is accepted, the effect 
would be that the whole Act would become ineffec¬ 
tive & inoperative up to 1-10-1933. Under S. 74, 
nothing in the Act would affect anything done 
or suffered or any right, title, interest, obUgation 
or liability acquired, accrued or incurred or any 
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legal proceeding or remedy in respect of any such 
right, title, interest, obligation or liability if it 
happened before the 1st of October, 1933. On 
tlie interpretation sought to be put on behalf of 
the appellaiits, the result would be that S. 74 would, 
In effect, suspend the operation of all provisions 
of the Act up to the ist of October, 1933, and the 
provision made by the legislature that the Act 
was to come into force on the 1st day of October, 
1932, would become meaningless and ineffective. 

(6) Learned counsel for the appellants further 
contended that, if it could not be held by us that 
the words “commencement of this Act” in section 
74 are to be read as meaning commencement of 
the Act as a whole including section 69, we may. 
at least, hold that the commencement of the Act, 
for purposes of section 69. took place on ihe 1st 
of October, 1933, though it may have taken place, 
for purposes of other provisions of the Act, on the 
1st of October, 1932. V/e do not see how this 
contention can be accepted because the words 
“commencement of the Act” occur in section 74 
and not in section 69 and, in that section these 
words can signify only one single date. The com¬ 
mencement of the Act mentioned in section 74 
could take place either on the 1st day of October, 
1932, or, on the 1st day of October. 1933, but not 
on both dates. There can be only one date for 
the commencement of one Act. Tnere can be 
different dates for the commencement of different 
parts of the Act. If the words, that have to be 
interpreted, mention “the Act” and not "parts of 
the Act”, only one date can be determined for 
the commencement of the Act. In this case, as 
we have said earlier, on a correct reading of the 
language of sub-section (3) of section 1 as v;ell 
as on other considerations, the only correct inter¬ 
pretation is that, for purposes of section 74, the 
Act commenced on the 1st day of October, 1932. 
Consequently, the appellants, whose claim is in 
respect of rights acquired after the 1st of October. 
1932, are governed by the provisions of section 
69 of the Indian Partnership Act and this provi¬ 
sion is clearly applicable to this case. 

^7) Learned counsel for the appellants referred 
us to several decisions of this Court as v/ell as 
of other High Courts, but in none of those cases 
was the point, which has arisen in this appeal, 
raised or decided. Reference was made by learned 
counsel to the cases of — ‘Ram Gopal Sriniwas 
V. Net Ram’, AIR 1941 All 178 (A), — ‘Danmal 
Parshottam Dass v. Babu Ram Chhotelal’, AIR. 
1935 All 3 (B), — ‘Jamal Usman v. Firm Umar 
Haji Karim Shop’. AIR 1943 Nag 175 (C) and — 
‘Soonoiram Ramniranjandas v. Junjilal’, AIR 1938 
Rang 273 (FB) (D). In all these eases, the only 
question, that came up for decision, was whether 
section 74 applied to suits instituted before the 
commencement of the Act or to suits instituted 
after the commencement of the Act and almost 
evei 7 Court held that section 74 was applicable 
even to suits instituted after the commencement 
of the Act, provided the right in respect of which 
the suit was filed had accrued before the com¬ 
mencement of the Act. In none of the cases did 
any occasion arise to consider the question as to 
what was the date of the commencement of the 
Act for purposes of applying section 74. Learned 
counsel quoted before us the views of Sulaiman, 
C. J., in — ‘AIR 1936 All 3 (B)’, which were as 
follows: 

“Undoubtedly it is a significant fact that as 

provided In section 1(3), section 69 came into 

force one year after the coming into force of 

tne Partnership Act. The reasonable inference 

AS that the enforcement of this section was 


deliberately postponed in order to give unregis¬ 
tered firms a reasonable chance to get them¬ 
selves registered before the section beg;;-n to ope¬ 
rate against them. Accordingly if there were 
nothing else in the Act, it would be a legitimate 
conclusion that section 69 would apply to all 
suits filed after the expiry of the period of one 
year. But there is also a possibility that the 
intention was to allow time to people, trading 
under the name of an unregistered firm, to come 
to know of the drastic change in the Jaw, which ' 
should affect all contracts entered into after 1 
the expiry of that period.” ■ 

From these words learned counsel infers that 
Sulaiman, O. J., intended to lay down that the 
Partnership Act only affected contracts entered 
into by unregistered lirms after the expiry of the 
period of one year during wliich section 59 was 
not in force, whereas the rest of the Act ;vas in 
force. So that the contract on which the appel¬ 
lants have based their claim in these Encumbered 
Estates Act proceedings would not be governed 
by section 69 as having been entered into dur 
ing that period of one year in which section 69 
was not in force. We do not think that the 
learned Chief Justice ever intended to lay down 
this nrinciple and, if he did, we must say with 
respect that we find ourselves unable to agree 
with it. The first inference drawn by the learned 
Chief Justice that the enforcement of section 
69 was deliberately postponed in order to give 
unregistered fiz*ms a reasonable chance to get 
themselves registered before the section began to- 
operate clearly follows from the provisions of sec¬ 
tions 1(3), 69 and 74; but this inference does not 
lead to the further position that there was any 
intention, in postponing the enforcement of sec* 
tion 69. to grant any concession to the unregister- 
ed firm? to continue to enter into fresh contracts J 
during the period while section 69 had not come 
into force and to enforce those contracts even 
subsequently without any registration. A read¬ 
ing of all the provisions of the Act and the 
scheme of the Act can, in our opinion, leave no 
doubt that section 74 was not intended to make 
S. 69 inapplicable to cases relating to rights aris¬ 
ing out of contracts entered into after 1st October 
1932 and consequently in this case the claim of 
the api^ellants had to be disallowed on the ground 
that their firm was an unregistered one and the 
contract was entered into in the name of the firm. : 

(8) Learned counsel for the appellants put 
fonvard an alternative argument, viz., that the 
firm of the appellants had been registered sub¬ 
sequent to the filing of their claim before tho 
learned Special Judge & prior to the dismissal of Jt 
by hJm. But this argument cannot be accepted I 
in view of the finding of fact given .by the tria- j 
court, which was not challenged in the lower j 
appellate court. In the trial court, though an I 
opportunity was afforded to the appellants, they | 
failed to produce satisfactory evidence to show j 
that their firm had been registered and tne- i 
learned Special Judge ultimately held that I 

was no proof that the firm of the appellants nar 
ever been registered up to the date of his deci- i 
Sion. This finding of fact was not challenged oy ] 
the appellants in their memorandum of : 

before the lower appellate court and consequently 
the learned Judge of the lower appellate court 
had no occasion to reconsider that finding. 
mis Court the appellants have sought to raise 
this ground in Uieir grounds of appeal. Since 
this ground relates to a question of fact whicn 
was not raised before and decided by 
appellate court, we cannot permit it to be ra*s 

in this Court i 
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(9) The appellants also spught to adduce 
documentary evidence in support of the conten¬ 
tion that the firm had. been registered. The ap¬ 
plication for admitting tliis additional evidence 
nas to be rejected as evidence is sought to be 
given in respect of an issue wnich the appellants 
are not entitled to raise in second appeal and 
which we have refused to entertain. 

(10) On Uiese findings, the appeal fails and is 
dismissed with cosu. 

B/V.B.B. Appeal dismissed. 
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AGARWALA AND R.ANDHIR SINGH JJ. 

Ram Lakhan and another, Pla intiffs-Appellants 
V. Raj Kumar, Defendant-Respondent. 

Second Appeal No. 57 of 1950, D/- 12-3-1953. 

Court-fees Act (1870), Ss. 7 (vi-A) (U. P.), 2 (iv) 
and 2 (i) — Suit for partition — Appeal and cross 
objection — Court-fee. 

Suit for partition — Plaintiff claiming half 
share in all item.s of property on ground that 
they were joint family property — Defence 
claiming only part of property to be joint ana 
rest sea acquired — Suit decreed in part and 
dismissed in respect of some of items ~ 
Appeal by plaintiff in respect of items which 
were held not joint family property — Cross 
objection by defendant in respect of some of 
properties which were held joint family pro¬ 
perty and not self-acquired oi the defendants 
— Plaintiff valuing appeal at the value of 
property which was the subject-matter of 
appeal — Defendant similarly valuing his 
cross objection at value of property in respect 
of which he alleged it belonged to him exclu¬ 
sively — Court-fee according to one-fourth of 
the value of subject-matter of appellant’s share 
involved in appeal paid — Similar court-fee 
paid by respondent — Both appeal and cross 
r*bjecUon dismissed — Second appeal by plain¬ 
tiff — Plaintiff valuing appeal at the valuation 
of the property in dispute in the second appeal 
and not at the value of the entire property 
which was the subject-matter of the original 
suit. (Para 3) 

Held appeal and second appeal and cross 
objection in first appeal were properly valued 
and proper court-fee paid. 

Under S. 7(vi-A) (U. P.) read with S. 2(iv) 
and S. 2 (i) the appellant in an appeal in a 
partition suit has to pay court-fee according 
to one-fouith of the value of the appellant’s 
share of the property involved in the appeal. 
The same rule would apply to a respondent 
filing a cross-objection. F. A. No. 87 of 1945 
(Oudh), Not followed. (Para 4) 

Anno: Court-fees Act, S. 7 (iv) (b) N. la. 

R. N. Shukla, for Appellants: Mohd. NazirudcUn, 
for Respondent; B. N. Roy. holding brief of B. K. 
Dhoan, Sr. Acldl. Standing Couirsel, for the State. 

CASE REFERRED: Para 

(A) (’45) First Appeal No. 37 of 1945 (Oudh) 5 

AGARWALA J.: 

This is a report by the taxing officer about defi¬ 
ciency in Court fee. The facts are simple : 

(2) Ram Lakhan and Ram Naresh. plaintiffs- 
appellants, filed a suit for partition against their 
uncle, Raj Kumar, in respect of movable and im- 
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movable properties. They claimed a half sh-arc 
in all of the properties on the ground that all of 
them were joint family properties. The defence 
to the suit was that part of the immovable pro¬ 
perty was the self-acquired property of Rui 
Kiunar and the plaintiffs were not entitled to 
claim any share therein, 

(3) The trial Court decreed the suit in part 
and dismissed it in respect of some items of the 
property in dispute. Both parties v/ere dissatis¬ 
fied with that decree. The plaintiffs appealed tc 
the lower appellate Couit in respect of items 
which were held not to be joint family property 
while me defendant filed cross-objections in res¬ 
pect of some of the properties which had been 
held to be joint family properties and not the 
self-acquired property of Raj Kumar. 

The plaintiffs valued their appeal at the value 
of the property which was the subject-matter of 
the appeal. So did the defendant value his cros.s- 
objections at the value of the property in res¬ 
pect of which he alleged that it belonged to him 
exclusively and paid Court fee in accordance 
with such valuation. The court below dismissed 
both the appeals and the cross-obiection. The 
defendant submitted to the decree of the Court 
below but the plaintiff's have filed the present- 
second appeal in this Court and hnve valued’ 
their appeal at- the valuation of the property in; 
dispute in the .second appeal and not at the value’ 
of the entire property which was the subject-mat-- 
ter of the original suit. 

The taxing officer has reported that both in 
the Court below and in this Court the plaintiffs 
were liable to pay Court fee on the value of the 
entire subject-matter of the suit and not on the 
value of the item.'^ of property which v/ere in 
dispute in the appeal in the Court below or 
v/hich are in dispute in this second appeal. The 
report further says that the defendant-respond¬ 
ent was also liable to pay the deficiency in Court 
fee on the cros.s-objection filed by him in the 
lov/er appellate Court on the same ground. 

(4) The point has to be decided upon the lan¬ 
guage Of section 7(vi-A) which runs as follows: 

“In suits for partition according to one-fourth 
of the value of the plaintiffs share of the pro¬ 
perty and according to the full value of such 
share if on the date of presenting the plaint, 
the plaintiff is out of po.^session of the pro¬ 
perty Of which he claims to be a coparcener 
or co-owner and his claim to be a co-parcener 
or cc-ov/ner on such date is denied.” 

It is the common case of the parties that the 
plaintiffs W’ere liable to pay court fee on one-fourth 
Of the value of the property and not on its full 
value. The whole question is whether they were 
to pay court-fee on the value of the plaintiff’s 
share in the suit or on the value of the appel¬ 
lants’ share of the property in dispute in the 
appeal. According to section 2(iv) of the Act. 
“suit” includes an appeal and according to sec¬ 
tion 2(0 an “appeal” includes a cross-objection. 
Therefore in order to compute the court-fee pay¬ 
able on an appeal, we have to read “appellant” 
in place of “plaintiff” and "appeal” in rfiace of 
“suit”. Thus substituting the word “appeal” for 
“suit” and “appellant” for “plaintiff” in section 
7 (vi-A) the section v/ould read thus: 

“In appeals for partition according to one-quarter 

of the value of the appellant’s share of the 
property.» 

If the question is about the Court fee payable 
m a suit, obviously the property referred to ir 
the section is the property involved in that suit"' 
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Similarly if it is a question of appeal, the pro- 
.perty referred to in the section would be the 
> property involved in the appeal. Consequently 
Ithe appellant would have to pay Court fee ac- 
'.cording to one-fourt-h of the value of the appel- 
■, lant’s share of the property involved in the 
(appeal. The same rule would apply to a respon- 
.dent filing a cross-objection. It is not disputed 
that the Court fee has been paid in the present 
case, both in the Court belov/ and in this Court, 
on the value of one-fourth of the appellants’ 
share in the property involved in the appeal. 
There is. therefore, no deficiency in the payment 
of Court fee. 

(5) Learned Counsel appearing for the taxing 
officer lias pointed out Uiat as against this view 
there is a decision of a Division Bench of the 
late Cliief Court of Avadh in — ‘Mool Chand v. 
Sita Ram’. First Appeal No. 87 of 1945 (Oudh) (A). 
In that case it appears that the appellant filed 
a first appeal against a final decree for parti¬ 
tion. Several questions relating to Court fee were 
raised and the la.st question raised was the same 
arises in this appeal. The Court briefly dis¬ 
posed of the matter in these words : 

“The learned Counsel for the appellants con¬ 
tends. however, that he challenges only one 
item Of the partition decree and does not 
challenge the rest. The contention, w^e think, 
is untenable. The decree stands or falls as a 
W'hole and the fact that the partition of one 
item alone is questioned would be hardly mate¬ 
rial. We, therefore, accept the office report 
that there is a deficiency of'Rs. 131/4/- in 
respect of Court fee paid by the appellants 
nos. 1 to 6 in this Court.” 

The relevant provisions of the Court Fees Act 
were not considered by the leanied Judges at all. 

The question of Court fee has to be decided 
upon the language of section 7 (Vi-A) which has 
reference to the value of the plaintiff’s share of 
the property. It is hardly relevant to consider 
whether the decree of the Court below will stand 
or fall as a result of the decision in the appeal. 
It does not appear that 'any clear argument was 
addressed to the Court. In the circumstances we 


Lal (Eandhir Singh J.) A. 1. R, 

sufficient and the mortgagee is entitled to sue 

under S. 68. AIR 1944 All 276. Distinguished. 

(Paras 3 and 4) 

Anno: T. P. Act, S. 58 N. 21; S. 68 N. 3. 

1949 Mulla: S. 58, P. 361 N. “Mortgagor” (Pts. 3 
and 4 in N. 21 to S. 58 in A.I.R. Com. extra). 

1949 Mulla: S. 68 P. 468 N. “sub-sec. (1) — 
Clause (b)” (Pts. 2, 5, 8, 10-13, 14, 16 and 17 
in N. 3 to S. 68 in A.I.R. Com., extra). 

M. L. Trivedi, for Appellant. 

CASE REFERRED: Para 

(A) (V31) AIR 1944 All 276 (277): ILR (1944) 

All 574 3 

JUDGMENT: This appeal raises a short point. 
Gulab Singh 'alias’ Sua Singh appellant made 
a mortgage of certain plots in favour of the plain¬ 
tiff Hira Lai on the 5th January, 1951, and made 
over possession to the mortgagee Hira Lal. Hira 
Lal then made an application for fixation of 
cx-proprietary rent of these plots as Gulab Singh 
had his 'Kliudkasf or 'Sir' in the plots. An objec¬ 
tion was raised by the other brothers of Gulab 
Singh that Gulab Singh was the owner of only 
one-fourth share in the plots and had no right 
to make a mortgage of all the plots. This objec¬ 
tion did not find favour with the Revenue Court 
and the three brothers of Gulab Singh then in¬ 
stituted a suit in the Court of the Munsif for a 
declaration that the mortgage made by Gulab 
Singh was not binding on tbe thi*ee-fourtlis share 
in the plots and the plaintiff was not entitled to 
possession of the shares owned by the three 
brothers. This suit was decreed. 

The plaintiff then instituted the suit v/hich has 
given rise to this appeal for the recovery of the 
mortgage money on the allegations that the secu¬ 
rity fuimished by the mortgagor had been render¬ 
ed insufficient and he was entitled under section 
68 of the Transfer of the Property Act for a re¬ 
fund of the money advanced to the mortgagor. 
The munsif decreed the suit. The defendant then 
v/ent in appeal to the District Judge. The Civil 
Judge who heard the appeal upheld the judgment 
of the Munsif and the defendant has now come 
up in second appeal. 


do not think that the observations of the learned 
Judges are in any way binding on us. We, there¬ 
fore, hold that the ciouri; fee paid in the Court 
below as well as in this Court is adequate. 

3/R.G.D. Order accordingly. 


A.I.R. 1854 ALL. 314 (Vol. 41. C.N. 148) 

(LUCKNOW BENCH) 

RANDHIR SINGH J. 

Gulab Singh, Defendant-Appellant v. ‘L. Hira 
Lal, Plaintiff-Respondent. 

Second Appeal No. 637 of 1947. D/- 24-9-1953, 
against decree of Addl. Civil J., Hardoi, D/- 
20-5-1947. 

Transfer of Property Act (1882), Ss. 58 and 68 
<1) (b) —- Mortgage by co-sharer — Security 

•rendered insufficient. 

A co-sharer has a right to mortgage his 
share in the property. If he mortgages the 
entire property, the mortgage is valid to the 
extent of his share of the property. If a suit 
brought by the other co-sharers for a decla¬ 
ration that the mortgage was not binding on 
their share is decreed, the property furnished 
security for loan is evidently rendered in- 


(2) 'The respondent has not turned up and the 
appeal has been heard ‘ex parte’. 

(3) The only point which has been raised on 
behalf of the appellant in this case is that the 
mortgage made by Gulab Singh was void and as 
such the plaintiff was not entitled to a refund 
of the money advanced by him. In support of this 
contention a ruling reported in —‘Ode Ram v. 
Clihida Singh’. AIR 1944 All 276 (A) has been cit¬ 
ed. In this reported case the property mortgaged 
was ex-proprietary holding and it was held that 
a mortgage of ex-proprietary holding was void. 
Some other rulings have also been referred to 
in this reported case and all those cases relate 
to mortgages of occupancy holdings. 

A mortgage or sale of occupancy holdings is 
void, but a mortgage or sale of a share in plots) 
of which the transferor is the owner will not 
be void. If the transferor transfers a share in 
excess of his own share, the transaction would 
be valid so far as his share is concerned and 
would be invalid with regard to the share of the 
other co-sharers. In the present case Gulab Singh 
had a right to mortgage his share in the 
and as such the transfer could not be said to be 
void. 'The ruling has, therefore, no application 
to the facts of the present case. Gulab Smghs 
mortgage was valid in respect of his one-fourtn 

share in the plots. 
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(4) Section 68 of the Transfer of Property Act 
lays down that a mortgagee has a right to sue 
for the mortgage money where, by any cause 
other than a wrongful act or default of the 
mortgagor or mortgagee the security is rendered 
insufficient within the meanii^ of section 66 of 
the Transfer of Property Act. The claim of the 
brothers of Gulab Singh in respect of three- 
fourths share in the property having been decreed, 
the property which was furnished as security for 
the loan had evidently been rendered insufficient 
and the plaintiff was, therefore, entitled to sue 
for his mortgage money under section 68 of the 
Transfer of Property Act. The view taken by 
the Courts below appears to be correct. No other 
point has been pressed in arguments. 


(5) As a result the appeal fails and is dismiss¬ 
ed. As the respondent is absent I make no order 
as to costs. 


B/V.R.B. 


Appeal dismissed 


A.I.R. 1954 ALL. 315 (VoL 41. C.X. 149) 

MOOTHAM AND SAPRU JJ. 

Prem Dutta Paliwal, Applicant v. Superintendent 
Central Prison Agra and another, Opposite Party. 

Criminal Misc. Writ No. 261 of 1953, D/- 29-10-53. 

(a) Constitution of India, Arts. 22 (4), 226 —- 
Power of High Court to grant writ of liabcas 
corpus — (Public Safety — Preventive Detention 
Act (1950), S. 8). 

Neither S. 8 of the Preventive Detention Act, 
1950, nor Cl. (4) (a) of Art. 22 constitutes the 
Advisor:/ Board a Court of law or imposes on 
it the duty of determining whether a persons 
detention is legal. All that S. 8 of the Pre¬ 
ventive Detention Act doe.s is to constitute a 
body which, as its name implies, is a purely 
advisory body whose duty it is to advise the 
Government whether in its opinion there is 
sufficient cause for the continued detention of 
a particular person or persons. Its opinion 
cannot operate to oust the jurisdiction of the 
High Court to determine whether the grounds 
upon which the petitioner was detained satis¬ 
fied the requirements of the law. The High 
Court has no concern with the proceedings 
of the Advisory Board. The fact that the 
Constitution has provided an Advisory Board 
for advising on cases of preventive detention 
does not mean that the right of the High 
Court to grant a writ of ‘habeas corpus’ in 
cases where the initial arrest in the opinion 
of the High Court was illegal or improper has 
been taken away. AIR 1953 Raj 177, Rel. on. 

(Paras 5, 10) 

(b) Public Safety — Preventive Detention Act 
(1950), S. 7 — Vague grounds — (Constitution of 
India, Art. 22 (5).) 

4 In none of the grounds had any date or 
time been mentioned. In one of the grounds 
in which it was alleged that the petitioner 
organised two illegal strikes, not only was 
there no mention of the date but no parti¬ 
culars were given as to the place or places 
where the alleged strikes were said to have 
occurred nor of the persons against whom they 
Were alleged to have been directed: 

Held that these grounds were in terms which 
were too vague to enable the petitioner to 
make an adequate jepresentation. AIR 1953 
SC 318. FoU. (Paras 6, 13, 15) 


(c) Public Safety — Preventive Detention Act 
(1950), S. 7 — Vague grounds — (Constitution of 
India, Art. 22(5)). 

The fact that the petitioner would suffer no 
hardship or prejudice by reason of sufficient 
particulars not having been already furnished 
to him is immaterial. The question is not 
whether the petitioner will in fact be prejudi¬ 
cially affected in the matter of securing his 
release by his representation but whether his 
constitutional safeguard has been infringed. 
AIR 1953 SC 318, Foil. (Para 15) 

(d) Constitution of India, Arts. 21, 23 (5) (6) — 
Good grounds mixed up with bad grounds — 
(Public Safety — Preventive Detention Act (1950), 
S. 7). 

Where good grounds for detention have been 
mixed up with vague, indefinite and bad 
grounds the petitioner’s detention cannot be 
held to be in accordance with the procedure 
established by law within the meaning of Art. 

21 as the constitutional requirement with res¬ 
pect to each of the ground communicated to 
the person detained, subject to a claim of a 
privilege under Cl. (6) of Art. 22, is not satis¬ 
fied. AIR 1953 SC 318. Foil. (Paras 6o., 15) 

3. N. Dwevedi, for Applicant; Shri Rama D.G.A., 
for Opposite Party. 

CASES REFERRED: Paras 

(A) (V40) AIR 1953 SC 318 (Prs 4. 5): 1953 Cri LJ 

1241 6, 6a, 12 

(B) (V40) AIR 1953 Raj 177 (Pr 19a): 1353 Cri LJ 

1424 11 

MOOTHAM J.: 

This is a petition under Art. 226 of the Consti¬ 
tution for the issue of a va'it in the natiue of 
‘habeas corpus’. 

(2) The petitioner v/as detained on the 7th May, 
1953, under S. 3(l)(a)(ii) of the Preventive Deten¬ 
tion Act. 1950. On the 29th May he was furnish¬ 
ed by the District Magistrate v/ith the grounds 
01 liis detention. Subsequently the case of the 
petitioner was refeiTed lo the Advisory Board, 
constituted under S. 8 of the Preventive Deten¬ 
tion Act, v/hich came lo the conclusion that there 
was a sufficient cause for the petitioner’s detention. 
Thereafter the Governor by an order dated the 
6ih August, 1933, passed under sub-s. (1) of S. 
11 of the Act directed that the petitioner continue 
to be detained for a maximum period of twelve 
months from the date of his detention. 

(3) The petitioner contends that his detention 
is illegal as the grounds upon which he was detain¬ 
ed were vague and indefinite and did not disclose 
.sufficient particulars to enable him to make an 
effective representation to the authorities. 

(A) The learned Deputy Government Advocate 
submits that even if the petitioner’s detention 
was originally illegal it ceased to be so when the 
Advisory Board gave it as its opinion that there 
was sufficient cause for his detention. The vali¬ 
dity of that detention, learned counsel argues, can¬ 
not today be challenged in this Court. 

(5) Article 22 (4) (a) of the Constitution, so far 
as it is material, reads as follows: 

“22(4) No law providing for preventive detention 
shall authorise the detention of a person for a 
longer period than three months unless 

(a) an Advisory Boai'd con.slsting of persons 
who are, or have been, or are qualified to be 
appointed as. Judges of a High Court has report¬ 
ed before the expiration of the said period of 
three months that there is in its opinion 
sufficient cause for such detention.’’ 
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This Article lays down a restriction on any law 
providing for preventive detention. Unless that 
law maKcs provision tor the report by an Advisory 
Board constituted in the manner prescribea the 
consequence is that the law itself, in so far as 
it purports to authorise detention beyond tlnee 
months, would be invalid. Such a provision is to 
be found in S. 3 of the Preventive Detention Act, 
1950, but neither that section nor clause (4Ka) of 
Art. 22 constitutes the Advisory Bot.rd a court of 
law or imposes on it the duty of detei’mining 
whether a person’s detention is legal All that S. 
8 of the Act does is to constitute a body which, 
as its name implies, is a purely advisory body 
whose duty it is to advise the Government whether 
in its opinion there is sufficient cause for the con¬ 
tinued detention of a particular person or persons. 
Its opinion cannot, therefore, in my view, operate 
to oust the jurisdiction of this Court to determine 
whether the groimds upon which the petitioner 
was detained satisfied the requirements of the 
law. 

(6) Of the twelve grounds of detention served 
upon the petitioner learned counsel has drawn 
our attention to grounds 6, 12 and part of ground 
7 which read as follows: 

'*6. That you have been planning designs with 
some two or three others for getting the houses 
of the mill-owners (iVI/s Ramdayal Chhitarmal) 
looted and for bringing them to humiliation 
and disrepute.” 

”7. That you have also been tlu'eatening the 
labour class which has not joined hands with 
you to leave the mills and join v/ith you.” 

”12. That you have sponsored, led and organised 
two illegal strides in which offences involving 
breaches of peace and disUu’baiices of public 
order occurred,” 

Tlie first question Js whether these grounds are 
expressed in terms which are sufticiently clear and 
precise to enable the petitioner to make an ade¬ 
quate representation to the appropriate authori¬ 
ties. In none of the ground.-> has any date or time 
been mentioned. In the case of ground 12, in 
which it is alleged that the petitioner organised 
two illegal strikes, not only is there no mention 
of the date but no particulars are given as to the 
place or places where the alleged strikes are said 
to have occurred nor of the persons against whom 
they are alleged to have been directed. In my 
opinion these grounds, and in particular ground 
12, are in terms which are too vague to enable 
the petitioner to make an adequate representa¬ 
tion. 

The Deputy Government Advocate has strongly 
urged before us that if the twelve grounds are 
read as a whole then the petitioner ought to have 
had no difficulty in understanding what it was 
which was made the subject matter of complaint 
in groimds 6, 7 and 12. A similar argument was 
addressed to the Supreme Court in — ‘Ram 
Krislian Bhardwaj ,v. State of Delhi', AIR 1953 
SC 318 (A), but was rejected in these words: 

“Surely, it is up to the detaining authority to 
make his meaning clear beyond doubt, without 
leaving the person detained to be his own 
resource for interpreting the grounds.” 

(6a) The second question is whether one or more 
vague grounds among others, which are clear and 
definite, would infringe the constitutional safe¬ 
guard provided in Ai't. 22(5) of the Constitu¬ 
tion. This question is no longer open to argu¬ 
ment. It has been answered in the affirmative 
by the Supreme CX)urt in ‘Ram Krishan Bhardwaj's 
case, (A>’, to which I have just referred. The 
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learned Chief Justice, delivering the judgment of 
the Court, said: 

“Pi-eventive detention is a serious invasion of 
personal liberty and such meagre safeguards as 
the Constitution has provided agauist the im¬ 
proper exercise of the power must be jealously 
(watched and enforced by the Court. In this 
case, the petitioner has the right, under An. 
22(5), as interpreted by this Court by a majo¬ 
rity, to be furnished with particulars of the 
grounds of his detention ‘sufficient to enable 
him to make a representation which on being 
considered may give relief to him’. We are of 
opinion that this constitutional requirement 
must be satisfied with respect to each of the 
grounds communicated to the person detained, 
subject of course to a claim of privilege under 
cl. (6) of Art. 22”. 

(7) In my opinion the petitioner’s detention can¬ 
not be held to be in accordance with the pro¬ 
cedure established by law, and he is entitled to 
be released. I would direct that he be set at 
liberty forthwith. 

SAPRU J.: 

(8) I agree with the order proposed to be passed 
by my brother Mootham. 

(9) The facts which have given rise to this 
petition have been narrated by him and I think 
it is unnecessary for me to repeat them. A point 
which was made by the Deputy Government 
Advocate, Sri Sri Rama, was that this petition was 
only presented to this Court on the 21st October, 
1953, though the actual order of detention had 
been passed on the 27th May, 1953. It is contend¬ 
ed by Sri Sri Rama that the petition having been 
made after the Advisory Board constituted imder 
the Preventive Detention Act had foi’warded its 
opinion to the State Government, the detention 
of the Petitioner is justified. Tne argument, in 
short, is that the detention of the Petitioner is 
‘now’ at all events legal & that this Court can¬ 
not or should not therefore, grant lum the relief 
asked for by him. 

(10) Article 21 of the Constitution guarantees 
life and personal liberty ‘according to procedure 
established by law’. Article 22 seeks to provide 
protection against arre.st and detention in cer¬ 
tain cases. In effect, what Art. 22(4) does is to 
lay down that it shall not be open to the legisla¬ 
ture to pass any law authorising preventive deten¬ 
tion of a person for a longer period than three 
months unless an Advisory Board constituted of 
persons who are or have been or are qualified to 
be High Court Judges has reported before the 
expiration of the said period that there is, in its 
opinion, sufficient cause for such detention. There 
is a further proviso that nothing in that sub-clause 
shall authorise the detention of any person beyond 
the maximum period prescribed by any law made 
by Parliament under sub-clause (b) of clause 
(7). 

'The Advisory Board has been constituted as a 
safeguard against a possible misuse of tlie power 
of preventive detention. The Advisory Board is 
not a judicial body; it does not follow strict judi¬ 
cial procedure: it is in fact in the nature of a body 
charged with the responsibility of advising the 
executive government in regard to cases of preven¬ 
tive detention where it is Intended that such deten¬ 
tion shall last for more than three months. I 
cannot, therefore, accept the contention that we 
have any concern with the proceedings of the 
Advisory Board. The fact that the Constitution 
has provided an Advisory Board for advising on 
cases of preventive detention does not mean that 
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the right of this Court to grant a writ of ‘habeas 
corpus' in cases where the initial arrest in the 
opinion of this Court was illegal or improper has 
been taken awa5^ 

(11) I agree with tlie viev/ which has been ex¬ 
pressed by Wanchoo, C. O’, in the case of — ‘Durg 
Singh V. Tlie State', AIR 1053 Raj 177 (Bi, that 
the fact that an applicant’s case has been con¬ 
sidered by the Advisory' Board can make no difier- 
ence to the order that we can pass in the circum¬ 
stances of this case. 

(12) The question which ha:^ to be considered 
is whether all the grounds supplied co the Peti¬ 
tioner are of a nature sufficient to enable him to 
make a proper representation. The view which 
has been taken by then’ Lordships cf tlie Supreme 
Court in — ‘AIR 1953 SC 318 (A/, is that preven¬ 
tive detention being a serious Invasion of personal 
liberty, the duty of the Courts is to make sure 
that such meagre safeguards as the Consti'uuon 
provides against its improper exercise arc strictly 
enforced, Tlie learned Chief Justice pomts out 
that the Petitioner has a right under Article 22 
ib) to be furnished with particulars of the grour/.ls 
of his detention sufficient to enable him to make 
a representation which on being considered may 
give relief to him. The learned Chief Jashce goes 
on to observe that this constitutional requirement 
must be satisfied with respect to each of ihe 
grounds communicated to the person dccainea, 
subject of course to a claim oi privilege under 
clause (6) of Art. 22. 


“The question, however, is not”, as he puts it, 

“whether the petitioner will in fact be prejudi¬ 
cially affected in the matter of securing his 
release by his representation but whether his 
constitu'Lional safeguard has been infringed.” 


This is a case in which possibly good 
grounds for detention have been mixed up 
with vague, indefinite and bad grounds. 
Having regard to the fact that the view 


wnicn tne bupreme court has taken, is that 
the petitioner's detention cannot be held to be 
in accordance witn the procedure established by 
law within the meaning of Art, 21 unless the con¬ 
stitutional requirement ^ith respect to each of the 
ground communicated to the person detained 
subject to a claim of a privilege under clause (6) 
of Art. 22 is satisfied, there is no alrerii'.tive before 
us but to Q-'rect release of Ine Pchtioner. 


(16) The petitionej* must, therefore, succeed and 
I agree with the cider of my oroiher Ivlootham 
ihat the Petitioner be iclcuscd forthwith. 

BV THE COURT: 

(17) Tne pethion is allowed with costs. The 
petitioner is entitled lo be released and we direct 
that lie be set at liberty forthwith. 


A/D.H.Z. 


Petition allowed. 
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(13) Sri S. N. Duvedi who appears for the Peti¬ 
tioner has invited, our attention to the grounds 
furnislied to the Petitioner and has contei\ded 
that three of them are of a most unsatisfactory 
nature, namely grounds Nos. 6, 7 and 12. In 
ground No. 6 it is stated that the Petitioner had 
been planning designs with some tw^o or three 
others for getting the house of the mill-ovmers 
Messrs. Ramdayal Ciihitannal looted and for bring¬ 
ing them to humiliation and disrepute. It will 
be seen that neither the time nor the place nor 
the names of the persons with whom he x.’as 
'planning have been disclosed. 

(14) In ground No. 7 it is alleged against the 
Petitioner that he had been threatening the 
labour class which had not joined liands with 
him to leave the mills and join vath him; a 
specific instance has also been mentioned in the 
second part of this gi-ound. No particulars of 
the labour class or of the mills have been given 
in this ground. I may say that I should not 
have disposed to look upon either of the grounds 
Nos. C and 7 as fatal had it not been for ground 
No. 12. I shall, therefore, come to ground No. 12. 

(15) In that ground it is said that the Peti¬ 
tioner had sponsored, led and organised two illegal 
strikes in which breaches involving peace and 
public disturbance occurred. Neither the time nor 
the place of these strikes has been mentioned in 
this ground. Whether these strikes w^ere organis¬ 
ed in Agra or somewhere else is not at ah clear 

* ^t cannot be said from reading it what 

period when these strikes were organised was. 

Though these strikes are described as illegal, the 

u\atter in connection with which they were organis- 

^ is not indicated. I am, therefore, driven to 

the conclusion that the grounds are unsatisfac¬ 
tory. 

As Patanjali Sastri, C. J. points out, the fact 

( that the petitioner would suffer no hardship or 
prejudice by reason of sufficient particulars not 
having been ali’eady furnished to him is imma¬ 
terial. 


MOOTHAM AND SAPRU JJ. 

Alohammad Yasin, Applicant v. The Dist. Magis¬ 
trate. Kanpur and another, Opposite Party. 

Civil Misc. Writ No. 873 of 1953, D/- 18-11-1953. 

Constitution of fqdia (1950), Arts. 19 (1) (g) and 
226 — Scope. 


pciiuun wilier nas no legai ngnt, let alone 
a fundamcnUil right, to carry on his profession 
or business in the Collectorate compound. His 
case is wholly distinguishable from that of a 
person who is required by law to obtain a 
licence as a condition of carrying on his busi¬ 
ness or profession at all. Where the law lays 
down that a particular occupation cannot be 
carried on save under a licence, then the 
withdrawal of a licence has the obvious conse- 
quence.s of wholly preventing the person con¬ 
cerned from carrying on that business, and 
the Question may arise v/hether there has been 
contravention of the provisions of Art. 19 (i) 
ig) of the Constitution. The petition writer 
has no right to carry on his business in the 
Collectorate compound save with the permis- 
sion of the Collector, and if that permission 
IS withdrawn it would still be open to him to 
carry on his occupation any where other than 
the Collectorate compound. He may have a 
grievance by the withdrawal of the permission 
but no legal remedy unless it can be founded 
on breach of contract. The remedy for breach 
of contract is by way of suit, and not a neti- 
tion under Art. 226. (Paras 3, 8) 

A provision in the order withdrawing the 
permission that “No application or papers 
written by him should be entertained in any 
Court” is however in excess of the powers of 
the officer making the order, (Paras 4, 9) 

Anno: Civil P. a, App. HI; Constitution c 
India. Art. 226 N. 13. 

Mirza Hameedullah Beg, for Applicant: S C fo 
Opposite Party. 
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CASES REFERRED: 


(A) (1915) 1915-1 KB 1 (3): 83 LJKB 1837 8 

(B) (V32) AIR 1945 Cal 413 (416): ILR (1945) 

2 Cal 361 8 

(C) (V37) AIR 1950 EP 40 (Prs 11, 12) 8 

MOOTHAM J.: 

This is a petition under Art. 226 of the Consti¬ 
tution which, in my opinion, is misconceived. Tlie 
petitioner is a petition-writer who held a licence 
issued by the Collector of Kanpur which permit¬ 
ted liim to exercise his profession within the 
Collectorate at Kanpur. For this licence the peti¬ 
tioner made a quarterly payment of five iTipees. 
Suspicion arose earlier in the year that the peti¬ 
tioner had been responsible for the typing of an 
anonymous letter addressed to the District and 
Sessions Judge, Kanpur. An enquiry of some kind 
was held and on the 1st September, 1953, the 
petitioner’s licence as a petition-writer was can¬ 
celled by an order which reads as follows : 

“The typing licence No. 17 issued to Sri Moham¬ 
mad Yasin, a typist of the Collectorate Court 
Compound, Kanpur, has been cancelled for a 
period of five years with effect from 26-8-1953 
for having worked in an objectionable manner. 

No application or papers written by him 
should be entertained in any court.” 

(2) The petitioner has come to this Court from 
which he seeks a writ in the nature of 'certiorari’ 
to quash this order of the 1st September. He 
claims that he has a fundamental right to carr>’ 
on his profession of petition-writer in the Collec¬ 
torate compound and that Ins licence can be can¬ 
celled only upon proof of the contravention of 
one of the conditions subject to which it was is¬ 
sued. 

(3) Sri Hamid Ullah Beg, who has strenuously 
argued the case for the petitioner, has howev'er 
been wholly unable to satisfy me that the peti¬ 
tioner has any legal right, let alone a funda¬ 
mental right, to carry on his profession or busi¬ 
ness in the Collectorate compound. 

The petitioner’s case is I think wholly di.s- 
tinguishable from that of a person who is requir¬ 
ed by law to obtain a licence as a condition of 
carrying on his business or profession at all. 
Where the law lays down that a particular occu¬ 
pation cannot be carried on save under a licence, 
then the withdrawal of a licence has the obvious 
consequences of wholly preventing the person 
concerned from carrying on that business, and 
the question may very well arise whether there 
has been contravention of the provisions of Art. 
19(l)(g) of the Constitution. Tnat appears to me 
very far from the position in the present case 
in which it is not in dispute that the petitioner 
is free to carry on his occupation in any place 
other than in the Collectorate. The petitioner 
has. in my opinion, no right to carry on his 
business in the Collectorate compound save with 
the permission of the CoDector, and if that per¬ 
mission is withdrawn the petitioner may have a 
grievance, but I cannot see that he has any legal 
remedy unless it can be founded on breach of 
contract. The remedy for breach of contract is 
of course by way of suit. The petitioner must 
satisfy this Court that he has a legal right and 
that there has been an infringement of that 
right: this in my opinion he has failed to do. 

(4) The order of the 1st September, contains, 
however, one provision which though no objec¬ 
tion to it has been taken in the petition, and no 
argument has been addressed to us on it on be¬ 
half of the petitioner, cannot, it is conceded, be 
sustained. I refer to the provision that “No appli¬ 


cation or papers written by him should be entern 
tained in any court.” Although it was no doub? 
intended to be effective only within the Collec¬ 
torate this provision is clearly one which is in 
excess of the powers of the ofl^icer making the 
order, and the learned Standing Counsel has very 
properly given the Court an undertaking that 
this sentence will be deleted from the order. 

(5) The petition must be dismissed, but in the 
circumstances I would make no order as to costs. 

SAPRU J.: 

(6) I concur. The petitioner was the holder of 
a licence for working as a steno-typist petition- 
\vriter in the court compound, Collectorate, Kan¬ 
pur. His licence was cancelled by the Officer-in- 
charge Nazarat, Collectorate Kanpur. We under¬ 
stand that this officer is the City Magistrate, 
Kanpur. The order directs that the typing licence 
of the petitioner should be cancelled for a pe¬ 
riod of five years and that no application or 
papers written by him should be entertained in 
any court. The petitioner has come to this Court 
under Article 226 of the Constitution and the 
relief that he seeks is that of 'certiorari’ quash¬ 
ing the order of the 1st September 1953. Cer¬ 
tain other consequential reliefs have also been 
claimed. 

(7) Mr. Hamid Ullah Beg who appears for the 
petitioner contends that the petitioner has a 
fundamental right under Article 19(l)(g) to carry 
on his business, trade or profession and that 
right has been interfered with by the order 
in question. I cannot understand how the peti¬ 
tioner can be said to have a' fundamental right 
to carry on business in a place belonging to some 
other person and in this case the State, The 
Collectorate compound is the property of the ■ 
State Goveniment and as far as I can see the 
proper person to look after it is the Collector. 
The order cancelling the licence was passed by 
the City Magistrate as he was the officer deputed 
by the Collector to look after the Collectorate 

compound. 

Before the petitioner can come to this Court 
for relief under Article 226 of the Constitution, 
it is incumbent on him to show that he has a 
legal right and that there has been an infringe¬ 
ment of that legal right. In this case I can see 
no infringement of any legal right. The peti¬ 
tioner has not been able to establish what legal ^ 
right he had to the unrestricted use of the 
Collectorate compound for working as a petition 
writer. There is no analogy between this c^e 
and that of a person who cannot carry on hi*'' 
profession, trade or business at all without a 
licence. The cancellation of a licence in 
of that nature would deprive a person of tne 
means of his livelihood. In this case, the c^- 
cellation of the licence involves no such con^ 
quences for it is still open to the petitioner w 
carry on his business elsewhere than in 
Collectorate compound. No person has a hs” 
to carry on his profession, business or u 

the premises of some other person and it stns gi 
me, therefore, that the argument which has o 
advanced by Mr. Beg has no force. 

(8) Mr. Beg contends that the 

been deprived of his licence on grounds cxi 
neous to those on which the licence ° ^ 
granted to him. He had invited our 
thcKe terms. But here again it is well to rem 
ber that a licence can be revoked for .Syjst 
viour, (see on this point the cases of " ^ 

V. Picture Theatres Ltd.’, (1915) 1 KB 1 ^ 

*Arpan All v. Jnanendra Kumar’, AIR 1945 oa 
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(B) and —'Dominion of India v. R. B. Sohan Lai’, 
AIR 1950 EP 40 (C)). Learned counsel for the 
petitioner has not been able to point out that 
the petitioner had any right under any statute 
or statutory rule to carry on business in the 
Collectorate compound. For a contractual right 
or liability the remedy is not a petition under 
Article 226 but a regular suit. No reason has been 
advanced why tliis Court should exercise its po¬ 
wers under Article 226 of the Constitution in 
favour of the applicant. 

(9) There is, however, one aspect of the case 
which frankly I do not like. The concluding part 
of the order of the City Magistrate is that “no 
application or papers TSTitten by him (i.e. the 
petitioner) should be entertained in any court”. It 
may be that the City Magistrate had good rea¬ 
sons to be annoyed with the petitioner’s beha¬ 
viour. But it must be remembered that we are 
not living in the days of Nadir Shah but in a 
State which is subject to the rule of law. It 
was, in my opinion, grossly improper on the part 
of the magistrate to give expression to his feel¬ 
ings of annoyance by incorporating in his order 
something which he had clearly no right to in- 
corpoi*ate. U was not open to him to prevent 
the petitioner from earning his livelihood by 
typewriting in places other than the Collectorate 
pmpound. The cancellation of the licence allov/- 
ing him to work in the Collectorate compound 
for a period of five years for misbehaviour was 
in itself a severe punishment and I cannot under¬ 
stand how the City Magistrate thought that it 
was right or proper that he should go out of his 
way to pas.s an order which is highly unjudicial 
in tone and spirit. 

Had it not been for the fact that the learned 
Standing Counsel has very properly given as an 
assurance that this part of the order will be ex¬ 
punged from the order, I might have considered 
the question whether we should not interfere 
with that part of the order passed by the City 
Magistrate. The learned Standing Counsel has 
given us the assurance that this part of the 
order will be expunged and I have no doubt that 
the undertaking will be honoured. 

(10) Having regard to the fact that the peti¬ 
tioner has not been able to make out a case for 
the infringement of any legal right, there is no 
alternative for us but to dismiss the application. 
But, in the circumstances of this case, I would 
make no order as to costs. 

A/M.K.S. Application dismissed. 
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(LUCKNOW BENCH) 

SAPRU AND MUKERJI JJ. 

Raj Narain Singh, Petitioner v. Atmaram Govind 
and another, Opposite Party. 

Civil Misc. Appln. No. 20 of 1953. D/- 7-5-1953. 

(a) Constitution of India, Art. 226 — Statement 
or reliefs. 

A party seeking relief under Art. 226 of the 
Constitution should precisely state what writ, 
order or direction it Is that he seeks for re¬ 
dressing a wrong which affects him per¬ 
sonally. Otherwise the application is liable to 
oe dismissed on the simple ground that the 
reliefs asked for are neither precisely nor 
intelligibly stated. (Para 2) 

(b) Constitution of India, Art. 226 — Who can 

apply. 
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An application for a writ in the nature of 
mandamus or such like order or direction is 
not maintainable unless it has been filed by 
a person whose right is said to have been 
dii’ectly affected. The relief as claimed must 
have relation to the rights of the petitioner. 
AIR 1951 All 1 (PB), Rel. on. (Para 2) 

(c) Constitution of India, Art. 226 — Applica¬ 
tion for writ against Legislature — Maintain-' 
ability. 

It is well kno-^m that no writ, direction or 
order restraining the Speaker from allowing 
a particular question to be discussed or inter¬ 
fering v/ith the legislative processes of either 
house of the legislature or interfering with 
the freedom of discussion or expression of 
opinion in either house can be entertained. 

(Para 3) 

(d) Constitution of India, Art. 226 — Declara¬ 
tory relief. 

The writ jurisdiction under Art. 226 should 
not be utilised for the purpose of granting 
merely declaratory reliefs. (Para 13) 

(e) Constitution of India, Art. 194(3) — Parlia¬ 
mentary pririlege — What is. 

Parliamentary privilege of the House of 
Commons in United Kingdom is the sum of 
the fundamental rights of the House and of 
its individual members as against the prero¬ 
gatives of the Crown, the authority of the 
ordinary Courts of law and the special rights 
of the House of Lords. (Para 9) 

They are rights which a sovereign legisla¬ 
ture must possess for the due execution of its 
powers. Some of them are enjoyed by indi¬ 
vidual members for the obvious reason that 
the House cannot perform its functions 
without an unimpeded use of their services 
and others by each House for the protection 
of its members and the vindication of its 
own authority, prestige, power and dignity. 

(Para 10) 

Though the distinction between privilege 
and functions is not always apparent, the 
more convenient course is to reserve the term 
‘privilege’ to certain fundamental rights of 
each House which are generally accepted as 
essential for the exercise of its constitutional 
lunctions. (Para 10) 

(f) Constitution of India, Art. 194(3) — Breach 

of parliamentary privilege — Jurisdiction of 
Court. 

Though neither House in England has ever 
expressly renounced the claim not only to be 
the judge of the breach of its own privileges 
but of their very existence or limits, the 
Courts have nevertheless consistently taken 
the view that neither House of Parliament 
has power by any vote, resolution or decla¬ 
ration to create for themselves new privi¬ 
leges not justified by the known laws and 
customs of Parliament, (Para 11) 

Each House in Britain possesses (a) the 
right of being the exclusive judge of the lega¬ 
lity of its o\ra proceedings, (b) the right to 
punish its own members for their conduct in 
Parliament and (c) the right to settle its ov/n 
proceedings. It is settled law that the House 
of Commons is not responsible to any external 
authority for following the rules it lays down 
for itself for the transaction of its own busi¬ 
ness. It is open to the House to depart from 
them at its own discretion. Even where the 
procedure of the House or the right of its 
members to take part in its proceedings Is 
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dependent on statute — and this is important 
•“ the House is immune from scrutiny by 
courts as to the manner in which it inter¬ 
prets them, It_ follows from this that for such 
purposes the House can nractically change or 
supersede the law. (1704) 24 U Rayn 1105- 
(1811) 14 East 1 at p. 145; (1839) 9 Ad &e' 

1 at p. 14; (1840) 11 Ad & E 273 and (1884) 




of India, 
- Finality 


(Para 11) 

Art. 194(3) — 
of decision of 


12 QBD 271. Ref. 

t(g) Consiitution 
Jreach of privilege 
■ ipeakcr. 

Even an erroneous decision by the Speaker 
or the House in respect of a breach of privi 
lege cannot be the Eubject-nntter of scrutiny 
a Court of law. Finaliiv attaches where 
under cover of it no new privilege is created 
by the house to u decision of the house in 
rerpect of a matter relating to its privileges. 
(iOol. 12 QBD 271 and (1935) 1 KB 594. Rel. 

(Para 12) 

Obviously, the High Court is not, in anv 
sense whatever a Court of appeal or revision 
against the legislature or against the rulings 
of the Speaker who, as the holder of an 
office of the highest distinction, has the sole 
responsibility cast upon him of maintaining 
the prestige and dignity of the House. 

(Para 13) 

(h) Constitution of India, Arts. 194 (3). 121, 211 
— IV-atter exclusively in Speaker's jurisdiction — 
Correct etiquette for Courts. 

As it is right and proper that :iudicial autho¬ 
rities should be free from criticism so far as 
thoir judicial work is concerned in the State 
Legislature or Parliament, correct etiquette 
requires that the judiciary, on its part too. 
should refrain from comments in regard to a 
matter which is exclusively within the juris¬ 
diction and authority of the Speaker and the 
State Legislature. (Para 13) 

V(i) Constitution of India, .^rl. 194(3) — Prorc- 
dure folloivetl by British Parliament — Binding 
effect on Indian Legislatures. 

Though Art. 194 declares that the Privi¬ 
leges of each House of the State Legislature 
and the members thereof shall be. save in 
respect of matters specified in clauses (1) and 

(2) of Art. 194. the same as those enjoyed by 
the British House of Commons and its mem¬ 
bers. it does not follow that the Speaker and 
the State Legislature are bound to follow the 
procedure in the British Parliament in every 
detail. After all, there is nothing sacrosanct 
about that procedure. (Paras 14, 15) 

(1) Constitution of India, Arts. 208, 212 — 
Rules of Procedure of U. P. Assembly, Rr. 67. 
189 (3) — Reference by Speaker to Committee of 
Privileges — Validity — Jurisdiction of Court. 

A, a member of a State Legislature insisted 
on the immediate consideration of a certain 
motion but his reque.st was not granted by 
the Speaker. On about three occasions A was 
asked by the Speaker to sit down; but, as he 
was not prepared to take notice of even the 
points of order raised, the Speaker asked him 
to withdraw from the House. A did not com¬ 
ply with that direction. Thereafter the 
Speaker drew the attention of the House to 
the defiant attitude adopted by A and order 
ed the police to remove him from the Assem¬ 
bly Hall by using the minimum amount of 
force necessary for that purpose. On being 
so ordered, the police forcibly removed A by 
bodily lifting him from the Assembly Hall, 


A. I. R. 

he having squatted on the floor of the House 
Similar scenes happened in the case of two 
other members who were also ejected forci- 
bly from the Hall. After their removal from 
the House the Speaker drew the attention of 
the House to the intransigent attitude that 
they had adopted and observed that, in his 
opinion, their conduct constituted a breach of 
privileges of the House. As he did not 
tnink that th© incident should be ignored he 
lefeiTed the matter to the Committee of 
Privileges. On the recommendation of the 
Committee the House passed a resolution sus¬ 
pending A till the sitting of the House. A 
applied under Art. 226 of the Constitution for 
a wiit against the Speaker on the ground 
that the resolution was void and the order 
pas.sed upon it unconstitutional. It was fur¬ 
ther argued that the reference to the Com¬ 
mittee of Privileges by the Speaker of a 
matter w'hich could be dealt with by the 
standing orders or rule.s of the House was 
\vrong and contrary to estabilshed Parlia¬ 
mentary practice and that it constituted the 
creation of a new privilege for the House. 

Held that (1) The Speaker could, under R. 

87 of the Rules of Procedure, refer any ques¬ 
tion of privilege to the Committee of Privi¬ 
leges tor examination, investigation or re¬ 
port. Whether the question was one of privi¬ 
lege or not was a matter solely for the 
Speaker to decide. (Para 15) 

(2) That even if there had been no such 

express rule the High Court had no jurisdic¬ 
tion to issue a writ, direction or order re¬ 
lating to a matter which affected the internal 
affairs' of the House as under Art. 212 both 
the Speaker and the other officers were pro¬ 
tected from scrutiny by a Court of law for 
what was done in the House. (Para 15) 

(3) That there was no creation of a new 
privilege in the procedure adopted by the 
Speaker or the State Legislature. (Para 16) 

(4) That the matters complained of were 

only of procedural character and that the re¬ 
solution of the House did not go beyond a 
matter of procedure. (Para 16) 

(5) That while there was no doubt that the 
right of a member to continue to represent 
his constituency in Parliament gets affected 
by liLs suspension for whatever period, yet 
even on that assumption there is no legal 
remedy open to a member if his rights get 
affected by something done v/ithin the walls 
of the legislature. Article 212(2) of the Cons¬ 
titution was decisive on the point. 

(Para 16) 

(6) That there are good reasons why the 
Courts should not interfere with the mode in 
which the legislature conducts its internal 
affairs. In the ultimate analysis, it is in an 
assiduous education of the tremendous forces 
generated by a vast electorate that remedies 
against real or supposed highhandedness on 
the part of any particular legislature lies. 

With all those matters, which are of a poli¬ 
tical nature, the Courts have no concern. 

tPara 45) 

(k) Constitution of India, Arts. 194(3), 20(2) — 

Art. ,194(.3) not governed by Art. 20(2), 

Per Sapru J. (Mukerji J. contra) : Funda¬ 
mental rights cannot govern, except of 
course where it is specifically or by implica¬ 
tion intended that they should, various parts 
of the Constitution. Ills frame of Art 194, 
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remembering the rules of grammatical cons¬ 
truction, cannot be ignored. The omission of 
tue words “subject to any provision of the 
Constitution” as governing clauses (2), (3) 

(4) of Art. 194 has a significance which can¬ 
not be omitted from consideration. It is thus 
clear that Art. 194(3) is not governed by Art. 
20(2) of the Constitution. (Blitz case) and 
AIR 1941 Rang 151, Distinguished. 

(Paras 27, 30) 

Per Mukerji J. : If there had been double 
punishment of the petitioner for the same 
offence — offence as contemplated by Art. 
20(2) of the Constitution — then the peti¬ 
tioner would have been entitled to relief by 
the Court because the privileges, immunities 
and powers of the House or its Speaker could 
not override the positive prohibitions con¬ 
tained in the Constitution nor could they 
make the provisions of Part III — the Fun¬ 
damental Right — nugatory, even though 
Art. 194(3) has not been made specifically 
subject to the other provisions of ttie Consti¬ 
tution. To hold otherwise would be to place 
Che Speaker or the Legislature of a State 
above the Constitution which can never be 
held. (Para 68) 

(l) Constitution of India, Arts. 194(.3), 20(^), 
— Resolution of House — Nature of. 

A resolution is an expression of the opinion 
of the House or at best a recommendation on 
any particular matter. It has not the status of 
a iaw. (1839) 9 Ad & E 1 at p. 14, Rel. on. 

(Para 31) 

Held that the resolution of a State Legis¬ 
lature suspending a member was not a law 
subject to the provisions of Art. 20(2) or a, 
judgment of a Court of justice. (Para 31) 

Further, that even having regard to the 
very wide language in which the word ‘Law’ 
is used in Art. 13(3), a resolution could not 
be accurately described as a law. for it was 
a mere expression of opinion which could 
have a binding effect in cases of privileges. 

(Para 32) 

(m) Rules of Procedure of U. P. Assembly, R. 
189 — Speaker ordering member to withdraw 
from House — Nature of order. 

Per Sapru J.: The action of the Speaker 
of a State Legislature in ordering a member 
to withdraw from the House is in the nature 
of a punishment for the parliamentary 
offence of disorderly behaviour and not in the 
nature of preventive action. The notion of 
preventive action can have no application to 
ii case where the Speaker takes disciplinary 
steps against a member. It is not for what a 
member threatens to do before the legisla¬ 
ture starts actually functioning, but for what 
he does when it is in actual session that he 
can be dealt with by the Speaker. 

(Paras 33. 34) 

Per Mukerji J, : The action of the Speaker 
in having a member removed from the House 
for unruly behaviour is not a punishment 
and is not. strictly speaking, ‘expulsion* 
within the m'eaning of R. 63(4). When a 
member is asked by the Speaker to withdraw 
from the House for disorderly conduct under 
the powers conferred on him by Rule 189(1) 
and on his refusal to withdraw, the Speaker 
bos him put out of the House under the 
powers vested in him by sub-rule (3) of R. 
189, the action of the Speaker is not really 
punitive action, but is preventive action. 

(Para 67) 


(n) constitution of India, Arts. 194(3) and 20 
(2) — Rules of Procedure of U. P. Assembly, R. 
189 — State Assembly — Not a Court of justice. 

The State Legislature is not a Court of law 
or of justice except, of course, in the most 
strictly limited sense that in the exercise of 
regulating its proceedings it can proceed 
againsi a person or even a stranger for 
breaches of privilege. (1884) 12 QBD 271, Rel. 
on. (Para 37) 

(o) Constitution of India, Art. 20(2) — Princi¬ 
ple and scope of — (Criminal P. C. (1898), S. 
403). 

Article 20(2) is based upon the principle of 
the ‘double jeopardy’ clause and lays down 
that no person should be put in jeopardy of 
his life or liberty more than once. This 
principle is so well established in the system 
of law that is administered in India that it 
is not surprising that it should have been 
elevated to the level of a fundamental right. 
'Ihe intention of the founding fathers appears 
to nave been not to disturb the existing law 
which is to be found in S. 403 of the Code 
of Criminal i-'iocedure relating to the extent 
of protection against ‘double jeopardy’ in the 
criminal law of this country. (Paras 38, 39) 

Article 20(2) does nothing more than repro¬ 
duce in effect the provisions of S. 403 of the 
Code of Criminal Procedure. It is clear that 
under that Code a discharged person can be 
put for retrial. Article 20(2) clearly uses the 
word ‘and’ in a conjunctive sense and it is only 
where the accused has been both prosecuted 
and punished for the same offence that a 
second trial is barred. AIR 1952 Mad 725 and 
AIR 1952 Cal 26, Ref, (Para 40) 

Anno: Criminal P. C„ S. 403 N. 13, 

1949 Mitra: S. 403 P. 1197 N. “Explanation”, 

P. 1198 Ns. “What.acquittal” and “Discharge 

of accused” (3 Pts. extra in N. 13 to S. 403 in 
A.I.R. Com.—Bombay, Madras, Rangoon, Nagpur, 
Punjab and Sind views and contra views of 
Allahabad, Calcutta and Sind on the last propo¬ 
sition in N. “Explanation” on page 1197 not 
noted in Mitra). 

(p) Constitution of India, Art. 20(2) — Prosecu¬ 
tion and punishment — Meaning — (W’ords and 
Phrases — Prosecution and punishment). 

The words ‘prosecution and punishment’ in 
Art. 20(2) have reference to criminal offences 
and have the effect of limiting the scope of 
the article to criminal proceedings before a 
Court of law or judicial tribunal competent to 
deal with criminal cases. AIR 1953 Cal 316, 
Rei. on. (Para 42) 

(q) Constitution of India, Arts. 20(2), 194(3) 
— ‘Offence’ in Art. 20(2) — Meaning — Breach of 
parliamentary privilege — Applicability of Art. 20 
(2) — (General Clauses Act (1897), S. 3(37).) 

Taking Art. 20 as a whole, the context 
indicates that the word ‘offence’ as used in 
the Article contemplates a criminal offence 
and not all types of offences. 

In any case, for an ‘offence’ there has to 
be an act or omission made punishable by 
any law for the time being in force. Signi¬ 
ficance has, therefore, to be attached to the 
word ‘made’, which carries with it the impli¬ 
cation that some authority empowered to do 
so has laid down the law. The law contem¬ 
plated in the Article would appear to be an 
enacted law by a legislature or by a body of 
persons authorised by the legislature to make 
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While the punishment for parliamentary 
offences has been prescribed by Rule 63 of 
the Rules of procedure of the Assembly framed 
under Art. 208 of the Constitution, the offences 
themselves have not been so defined by those 
rules. So long as this essential element of 
the word offence as used in Art. 20(2) has 
not been made out, a case of double punish¬ 
ment for a parliamentary offence cannot be 
held to be covered by Art. 20(2) of the Con¬ 
stitution. (Paras 43, 67^ 

(r) Constitution of India, Art. 194(3) — Use of 
English precedents — (Civil P. C. (1908), Pre¬ 
amble). 

Apart from the persuasive authority of great 
value of English decisions there is a definite 
provis’ion in Art. 194 (3) of the Constitution 
which enjoins the Courts to look to those 
authorities in order to know for certain what 
the powers, privileges and immunities of the 
Legislatures of the States are. (Para 65) 

Anno: Civil P. C., Pre. N. 15. 

Iqbal Ahmad, H. N. Misra. H. K. Ghose, Bishun 
Singh, Onkar Singh, Khuswaqt Rai and Jagdish 
Gopal Mathur, for Applicant; K. L. Misra. Advo¬ 
cate-General. B. K. Dhaon and Sachita Naiid 
Sahai, for Oppo.site Party Nos. 1 and 2, 

CASES REFERRED: Paras 

(A) (V38) AIR 1951 All 1: 1950 All LJ 767 (FB) 2 

(B) (1884) 12 QBD 271: 53 LJQB 209 

8. 11, 12, 16. 37. 45. 64 

(C) (1811) 14 East 1: 104 ER 501 8. 11 

(D) (1839) 9 Acl & E 1: 112 ER 1112 8. 11. 31. 63 

(E) (V26) AIR 1939 FC 1: ILR (1939) Kar (FC) 6 

(FC) 8 

(F) (1704) 24 D Rayn 1105 11, 63 

(G) (1840) 11 Ad & E 273: 113 ER 419 11, 63 

(H) (1935) 1935-1 KB 594: 104 LJKB 244 12 

(I) (’52) Ori. Jurisdiction Petn, No. 75 of 1952 

(SC) 29 

(J) (V28) AIR 1941 Rang 151: ILR (1941) Rang 

321 29 

(K) (1914) 1914-2 KB 570: 83 LJKB 786 38 

(L) (V39) AIR 1952 Mad 725: 1952 Cri LJ 1576 40 

(M) (V39) AIR 1952 Cal 26: 1952 Cri LJ 204 41 

(N) (V40) AIR 1953 Cal 316: 55 Cal WN 605 42 

(O) (1703) 92 ER 126 63 

(P) (1868) 4 QB 73: 38 LJQB 34 63A 

SAPRU J.; 

This is an application under Article 226 of the 
Constitution. The applicant, Shri Raj Narain 
Singh, is a member of the U. P. Legislative 
Assembly having been returned on the Praja 
Socialist Party ticket which is the main opposition 
party in the Legislative Assembly. He has the 
distinction of being the parliamentary leader of 
that party and, as such, is the leader of the 
opposition. The opposite parties to this applica¬ 
tion are the Speaker of the Assembly. Shri A. G. 
Kher, and the Secretary, Shri Kailash Chandra 
Bhatnagar. The reliefs sought by the applicant 
are that this Court may be pleased (a) to declare 
that the resolution of the U. P. Legislative 
Assembly dated the 30th March 1953 is void on 
the ground of incon.sistency with the provisions 
of part III of the Constitution, (b) to call for 
the records -of the U. P. Legislative Assembly 
proceedings dated the 30th March 1953, the pro¬ 
ceedings of the privileges Committee dated the 
7th. 17th, 25th and the 26th March 1953 and 
quash the resolution dated the 30th March 1953, 
<c) to issue a suitable order, writ or direction 
asking the opposite parties to expunge the above- 
mentioned resolution of the said Assembly dated 
the 30th March 1953 from the proceedings of the 


U. P. Legislative Assembly and (d) to order the 
pajinent of costs to the petitioner. 


(2) I should have been disposed to reject this 
application on the simple ground that it is not 
competent to this Court, for reasons to be indi¬ 
cated hereafter, to grant the reliefs asked for had 
It not been for the fact that the learned Advo¬ 
cate-General has made it clear that the opposite- 
parties do not wish to take their stand on the 
technical ground that the reliefs are not properly 
framed.. Repeatedly this Court has emphasised 
that a party seeking relief under Article 226 of) 
the Constitution should precisely state what writJ 
order or direction it is that he seeks for redressing! 
a wrong which affects him personally. That the* 
prayer for relief in this application has not been 
properly framed and does not clearly indicate the 
exact nature of the relief sought is not, indeed, 
denied by learned Counsel for the applicant. It 
is urged, however, that the writ jurisdiction being 
comparatively a new one so far as this Court is 
concerned and its practice being largely un¬ 
familiar to the Lucknow Bench of the Court, we 
should not reject the application on the ground 
of the unsatisfactory nature of the prayer, if we 
are satisfied that the case is otherwise a fit one 
for granting some kind of relief. It is contended 
that we should look to the substance rather than 
to the form of the relief and that if that be done 
it will be found that what the applicant seeks 
is that the wrong done by a resolution which the 
applicant maintains was illegal and affected his 
rights as a member of the legislature should be 
redressed. 


I would however, like to point out that the 
reliefs as they stand do not seek to enforce a 
personal right of the applicant which has been 
infringed. The applicant has merely asked for a 
declaratory relief. No relief is claimed quashing 
any unjust punisirment supposed to have been 
inflicted upon the applicant in violation of any 
fundamental right. Further, it will be observed 
that there is no prayer seeking for a relief 
restraining any authority from carrying out that 
punishment which has, indeed, exhausted itself. 
The point that I wish to make is that the relief 
as claimed has no relation to the rights of the 
petitioner. An application for a writ in the 
nature of mandamus or such like order or direc¬ 
tion is not maintainable unless it has been filed 
by a person whose right is said to have been 
directly affected (see — 'Indian Sugar Mills 
Association v. Secy, to Govt., Uttar Pradesh. 
Labour Department, Lucknow’, AIR 1951 All 1 
(FB) (A)). 

(3) It will be seen that the writ is directed 
against the Speaker of the U. P. Legislative 
Assembly and the Secretary of the said Assembly. 
Why Mr. Speaker and the Secretary have been 
impleaded has not been explained because, as far 
as I can see, no relief save relief (c), is sought 
against both or either of them. The relief really 
sought is against a resolution of the U. P. Legis¬ 
lative Assembly. There is no doubt,^ therefore, 
that the case is unique inasmuch as it impleads 
the Speaker and confuses him with the legislature. 
It is well known that no writ, direction or order 
restraining the Speaker from allowing a 
question to be discussed or interfering with tne 
legislative processes of either house of the legis¬ 
lature or interfering with the freedom of discus¬ 
sion or expression of opinion in either house can 
be entertained. On this part of the case, I may 
quote Article 285 of Mr. Ferris’s Extraordinary 
Legal Remedies. It runs as follows: 

“Under the common law mandamus is 

in the King’s name to inferior Courts, officers. 
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corporations or persons. Being in the King’s 
name, it did not run to himself; 'nor did it 
run to Parliament’, nor to the judiciary, except 
to such inferior Courts as the higher Courts 
had the power to review. Under our system 
of Government the executive power answers to 
that of the King, the legislative power takes the 
place of parliament, and the judicial power is 
vested in Courts established in accordance with 
the provisions of the Constitution. Where the 
force and effect of the common-law writ of 
‘ mandamus, and its objects and purposes are 
unchanged, it follow’s that the WTit never issues 
to the legislative branch of the Government. 

It is scarcely necessary to say, therefore, that 
under our form of Government, members of 
the legislative departments cannot be directly 
controlled in the exercise of their legislative 
powers by mandamus, or any other judicial 
process. Thus the legislature cannot be com¬ 
pelled to pass an act. even though the Con¬ 
stitution expressly commands it. nor be res¬ 
trained from passing an Act, even though the 
Constitution expressly prohibits it. If it neglects 
or refuses to act. the responsibility is with the 
legislature alone.” 

It may further be mentioned that the resolution 
complained against was passed on the 30th 
March 1953 and its effects lasted for three days, 
Le., till the 2nd April 1953 on which date the 
parliamentary punishment inflicted on the appli¬ 
cant exhausted itself. The writ was moved on the 
2nd April 1953 and it is strange that in the writ 
application no relief either of an interim nature 
or of a substantive nature against the punish¬ 
ment inllicled was claimed. On the lace of it, 
the writ does not seek to claim any personal 
t relief but asks merely for a declaration of an 
academic nature regarding the validity of a reso¬ 
lution passed by the legislature. I may point 
out that in a recent Full Bench case of this 
Court, to which I was a partj'. it was held that 
the tvrit jurisdiction under Article 226 should 
not be utilised for the purpose of granting merely 
declaratory reliefs. 

It ts well knowm that Professor Dicey calls 
what Lord Birkenhead would have designated 
‘controlled legislatures’ non-sovereign legislatures 
which are not constituent but wilhin certain 
limits legislative assemblies, (vide Dicey’s Law 
of the Constitution, page 101). He points out 
that, while the Courts have the right to pro¬ 
nounce, and. indeed, are bound to pronounce, on 
the validity of any law passed by such legis¬ 
latures, no judge or Court declares invalid or 
makes void a law or regulation unless in a parti¬ 
cular case the Court before which the proceed¬ 
ings take place is called upon to consider by 
the party ailected by it whether the Act or regu¬ 
lation or bye-law which has been broken is within 
the powers given to the legislature by the con¬ 
stitution making body (see Dicey’s Law of Con¬ 
stitution, 9th Edn., pp. 100-102). Reference may 
also be made to Rule 1(2) of Chapter XXII of 
4 the Rules of this Court. That rule requires an 
application under Article 226 not only to see out 
In numbered paragraphs the grounds upon which 
the Court is asked to issue a direction, order or 
writ but also to specify in the prayer clearly, so 
far as circumstances permit, the exact nature of 
the relief sought. 

Undoubtedly, the prayer for relief in this case 
has not been framed with due regard to the 
considerations to which attention has been drawn 
above. While inviting our attention to the defects 
In the prayer for relief, the learned Advocate 
General, however, stated that he did not w’ant a 


decision on technical grounds alone as not only 
a question of the status and the dignity of the 
Speaker but also that of the legislature w'as 
involved. While we would have been justified in 
dismissing this application on the simple ground 
that the reliefs asked for were neither precisely 
nor intelligibly slated, I think that having regard 
to the importance of the case and the issue that 
it raises and the further fact that the procedure 
in regard to writ applications is not very well 
understood, even after the framing of the new 
High Court Rules, it is not desirable to rest our 
decision on technical grounds alone. With these 
preliminary observations, I shall now proceed 
with a narration of the facts which have led 
to the filing of the present application, 

(4) Tlie applicant Shri Raj Narain, as has 
been stated before, is a member of the U. P. 
Legislative Assembly and was returned on the 
Praja Socialist Party ticket. He is the leader of 
the Praja Socialist Party which is the chief 
opposition party in the House. In that capacity 
he has the distinction of functioning as the 
leader of the opposition party. On the 4th March 
1953, after question hour, Shri Raj Narain 
requested the Chair to allow him to move a 
motion for adjournment of the House to discuss 
a matter of urgent public importance, namely 
the forcible removal by the police of three 
teachers who were on hunger-strike from the 
semi-circle opposite the Council House. According 
to the affidavit which has been filed in support 
of the application, the applicant had arrived in 
Lucknow from Eanaras on the morning that 
very day. On his way to his residence at Darul- 
shafa quarters he saw the police encamped at 
the place previously occupied by the hunger- 
striking teachers. On enquiry he was reliably 
informed that they had been forcibly removed. 

Shri Raj Narain Singh thereafter contacted the 
Speaker on the telephone in order to obtain his 
consent to move the adjournment motion refer¬ 
red to before that day in the U. P. Assembly. 
He was advised by the Speaker to contact the 
Treasury Benches. He was unable to contact on 
the telephone the Leader of the House. He, how¬ 
ever, spoke on the telephone to the Government 
Chief Whip who promised to consult the Leader 
of the House and intimate to him his reactions. 
He was not, however, told what the Government 
attitude towards his adjournment motion would 
be prior to his actually moving for leave to move 
the adjournment of the House to discuss that 
question. It would seem that prior to the discus¬ 
sion relating to the adjournment motion, Shri 
Narain Dutt Tiwari, a member of the Praja 
Socialist Party, also saw the Soeaker in his 
chambers along with the applicant. He requested 
him to allow him to move for the suspension 
under Rule 221 of Rule 71(3) of the Rules of 
Procedure of the Assembly requiring before an 
adjournment motion is allowed l/12th of the 
total number of members of the house to rise 
in support of the adjournment motion, where 
objection to its discussion is raised. 

(5) After question hour on that day, Shri Raj 
Narain Singh was allowed by the Speaker to make 
a short statement about the matter & to ask for 
leave of the House to move his adjournment 
motion. The applicant thereafter rose in his seat 
and after a short statement asked for the leave 
of the House. Objection to leave being granted 
was taken by the Minister for Home Affairs 
Shri Sampurnanand. On that being done, the 
Speaker asked the members who were prepared to 
support the motion to rise in their places so that 
he might be able to find out if the requisite 
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number of thirty-six members was there to sup¬ 
port the motion for leave. At that stage there 
was an intervention by another member, Shri 
Narain Dutt Tiwari. He requested the Speaker to 
give his consent under Rule 221 to enable him 
to move the suspension of Rule 71 (3). Rule 71 
(3) requires that at least one-twelfth of the total 
number of the House, i.e., 36 members must rise 
in support of the motion for leave before such 
a motion can be considered if objectfon is taken 
by any member to its being taken up. The 
Speaker v;as not prepared to allow a considera¬ 
tion of the question of suspension of the rule 
under Rule 221 as it was a day fixed for the 
voting of the demands. An assurance was, how¬ 
ever, given by the Speaker that permission to 
move the motion for the suspension of the rule 
would be given by him at 5 O’clock in the 
evening. 

Meanwhile, he asked the members supporting 
the motion for leave to discuss the motion to 
rise in their places. The applicant thereafter 
requested the Speaker to take up the motion of 
Shri N. D. Tiwari first as his motion would 
become infructuous if the permission to suspend 
the rule was not given then and there. This the 
Speaker was not prepared to do. The applicant 
was. however, insistent that the decision on the 
question of the motion of Shri Narain Dutt 
Tiwari should be given in accordance with their 
desire as the party of which he was the leader 
had only twenty-two members and could not get 
thirty-six members to rise in their seats. The 
Speaker pointed out that it was not possible for 
him to comply with his request as it v;as a 
day fixed for voting demands. He further directed 
the applicant not to obstruct the business of the 
House and observed tliat he could not under¬ 
stand liow he would be able to get a majority 
to support his motion if he could not get the 
support of even 36 members to rise in support 
of his motion for leave. 

The applicant again made a request with folded 
hands* for the immediate consideration of the 
motion for the suspension of the rule but it 
was not granted by the Speaker. On about three 
occasions, the applicant was asked by the Speaker 
to sit down; but, as he was not prepared to take 
notice of even the points of order raised, the 
Speaker asked him to withdraw from the House. 
The applicant did not comply with that direction. 
Thereafter the Speaker drew the attention of the 
House to the defiant attitude adopted by the 
applicant and ordered the police to remove him 
from the Assembly Hall by using the minimum 
amount of force necessary for that purpose. On 
being so ordered, the police forcibly removed the 
applicant by bodily lifting him from the Assembly 
Hall, he having squatted on the floor of the House. 
Similar scenes happened in the case of two other 
members, namely. Shri Ram Narain Tripathi and 
Shri Jagannath Mai. They were both ejected 
forcibly from the Hall. It may be mentioned that, 
while Shri Jaaannath Mai used language v/hich 
cast reflection on the impartiality of the Chair, 
there was at that time no allegation that the 
applicant had used any language attributing any 
bias to the chair. 

(6) After Shri Raj Karain Singh and Shri Ram 
Narain Tripathi had been removed from the 
House, the Sneaker drew the att^'ntion of the 
House to the intransigent attitude that they had 
adopted and observed that, in hi-s opinion, their 
conduct constituted a breach of the privileges of 
the House. He did not think that the incident 
should be ignored. He referred the matter to 
the Committee of Privileges and suggested that 


the Committee should examine and investigate 
and report on the conduct of the members 
against whom action had been taken in the 
interests of order. The privileges Committee met 
on the 7th, 17th, 24th and 26th March 1953 -and 
submitted its report. On the 17th March the 
applicant waq called upon by it to state whether 
he was guilty of a breach of privilege of the 
House. He denied that he had been guilty of any 
breach. It may be added that according to the 
applicant it turned down his request to be re¬ 
presented by Counsel. It may also be mentioned 
that according to the applicant no charges were 
supplied to him even on his asking for them. 
The committee was not, however, unanimous in 
regard to the recommendation for action to be 
taken against the intransigent members, there 
being majority and minority reports. On the 
recommendation of the Privileges Committee, the 
following resolution was, however, passed after 
discussion by the House: 


“That this House accepts the report of the 
Privileges Committee on the question of breach 
of Privileges, by Sarvashri Raj Narain, Ram 
Narain Tripathi, and Jagannath Mai & resolves 
that Sarvashri Raj Narain, Ram Narain Tri¬ 
pathi and Jagannath Mai are guilty of breach 
of privileges of this august House and suspends 
Shri Raj Narain until the adjournment of the 
present sitting and Shri Jagannath Mai until 
the prorogation of this session from the ser¬ 
vices of the House and taking into considera¬ 
tion the statement of 'Shri Ram Narain Tri¬ 
pathi which he had made in the House today 
does not deem it fit to pass any orders in his 
ca.se.” 


(7) It is contended by learned Counsel for the 
applicant that this resolution is void and the 
order passed upon it unconstitutional and should 
be declared to be so as the eflect of it is to 
inflict a punishment for the second time upon 
his client for an offence for which he had been 
punished previously by the Speaker as the Pre¬ 
sident of the House. It is contended that a 
resolution relating to privileges ha.s the effect of 
or force of law and is in hny case subject to 
the provisions of Article 20(2) of the Constitution 
which rules out a second punishment for an 
offence for which a person has been prosecuted 
and punished. It is further argued that the 
reference to the Committee of Privileges by the 
Speaker of a matter which could be dealt v/ith 
by the standing orders or rules of the House 
was wrong and contrary to established Parlia¬ 
mentary practice. It constituted, indeed, the 
creation of a new privilege for the House. 


(8) Our attention was drawn by learned Co^- 
sel for both the parties to the proceedings of 
House as recorded in the Legislative Assembly 
proceedings. They were placed before us for our 
perusal, having, been made part of the record of 
the case by the counter-affidavit which has been 
filed by the Secretary of the House, Shri Kallasn 
Chandra Bhatnagar. Personally I strongly hold 
that it Is not open to us to look into those 
proceedings. In regard to this matter, I am 
reminded of the famous ob'^erva tions of Lorn 
Coleridge. C. J. in — ‘Bradlaugh v. Gossett, 
(1884) 12 QBD 271 (B) at p. 275— 


“V/hat is said or done within the walls of 
Parliament cannot be inquired into a Court oi 
iw. On this point all the Judges In the two 
reat cases which exhaust the learning on tne 

ubiect — 'Bnrdett v. Abbott’. (1811) 14 
at p. 148 (C) and — ‘Stockdale v. Hansard. 
1839) 9 Ad and E 1 (D) — are agreed, ana 
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are emphatic.' The jurisdiction cf the Houses 
over theii' own members, their right to impose 
discipline within their walls, is absolute and 
exclusive. To use the words of Lord Ellen- 
borough, ‘They would sink into utter contempt 
and inefficiency without it. (1811) 14 East 1 
at p. 152’(C).” 

The facts which have been narrated by me are 
based upon the affidavits and have not been 
taken from the proceedings, but I have con¬ 
sidered it necessary to state them as fully as 
I could as they are essential for an understand¬ 
ing of the points and issues which have been 
raised and the arguments which have been 
advanced in this case. I am well aware of the 
observations of Sir Maurice Gwyer, C. J. in — 
‘in the matter of the Central Provinces and Berar 
Sales of Motor Spirit and Lubricants Taxation 
Act, 1938’. AIR 1939 FC 1 (EJ, regarding^ the 
relevance for historical purposes, in constitutional 
cases of parliamentary paper such as, for ex¬ 
ample, the Proposals for Indian constitutional 
reform commonly known as the White Paper 
and the Report of the Joint Select Committee 
thereon but it may be said that while that 
learned Chief Justice %as prepared to refer to 
the item of the appearance of taxes on the sale 
of commodities and on turnover in those papers 
as constituting the source of the legislation, he 
was considering, he did not look into the pro- 
ceeding.s or debates of Parliament to see why a 
different formula was accepted. Thus the pur¬ 
poses for which parliamentary pa,pers can be 
referred to if at all. are of a limited character. 
I may say with profound respect that the view 
I am taking is not inconsistent with that which 
commended itself to Gwyer C. J. or the Supreme 
Court in its recent judgments. 

(9) Before considering the various arguments 
which have been advanced in this case, it would 
seem necessary to understand clearly the law 
relating to what is called 'the privileges of 
Parliament’. “Nothing” says Prof. Dicey in his 
introduction to the study of the law of Consti¬ 
tution at page 58 (footnote), 

‘fis harder to define than the extent of the 

Indefinite powers or rights possessed by either 

house of Parliament under the head of^ pri¬ 
vilege or law and custom of Parliament.” 

Parliamentary privilege is a difficult theme for 
precise legal definition. As is well, known Par¬ 
liamentary TDrivilege in Britain has a long and 
eventful history. The position, as it has crystal¬ 
lised itself after a series of conflicts between the 
Crown and the House of Commons, the House of 
Lords and the House of Commons and the Courts 
and the House of Commons, is that the British 
House of Commons possessed, at the commence¬ 
ment of our Constitution extensive privileges 
which will be found stated at p. 61 by Keith in 
his edition of Ridge’s Constitutional Law of 
England. They are enjoyed by most democratic 
legislatures which look to it for inspiration and 
their members individually. They are regarded as 
essential for the adequate performance of the 
high and multifarious functions assigned to the 
Houses—functions which as a part of a sovereign 
legislature naturally exceed those possessed by 
other bodies or individuals. Parliamentary pri¬ 
vilege Is, indeed, to use the language of Redlich, 
quoted bv May in his Parliamentary Practice 
(at p. 41): 

“The sum of the fundamental rights of the 
House and of its individual members as against 
the prerogatives of the Crown, the authority 
of the ordinary Courts of law and the special 
rights of the House of Lords.” 
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Though the Houses have never expressly given up 
the claim that they and they alone can interpret 
and determine the extent and limits of their pri¬ 
vileges, the position that the Courts have taken 
consistently is that it is for each House, unless 
Parliament decrees otherwise by law to deter¬ 
mine the limits of the privileges of each House, 
while allowing each of them w'ithin those limits 
exclusive jurisdiction. The reasons for the im¬ 
portance attaching to privileges of Parliament 
are not far to seek. In order that a free compe¬ 
tition of ideas in regard to the various matters 
the legislature has to deal with, including a ven¬ 
tilation of grievances through examination of 
legislative proposals or a reasonable scrutiny of 
administrative acts, might be effectively possible 
it is vitally necessary that not only should a 
member of the legislature not have the fear that 
he can be penalised for anything that is said or 
done within the four walls of the legislature, but 
also that each House should it.self have complete 
control over its proceedings and internal affairs. 
Thus it is a truism to say that the right to re¬ 
gulate its own procedure and, indeed, its internal 
affairs is indispensable for the effective function¬ 
ing of a democratic legislature. Without it, demo¬ 
cratic legislatures would not only be impotent to 
perform the high functions entrusted to them 
but also not command the respect and prestige 
with which they should be looked upto by the 
people for whom they make laws. 

(10) It follows from what I have said, that the 
distinctive mark of a privilege is, as May put it, 
its ‘ancillary character’. They are rights which a 
sovereign legislature must possess for the due 
execution of its powers. Some of them are en¬ 
joyed by individual members for the obvious rea¬ 
son that the House cannot perform its functions 
without an unimpeded use of their services and 
others by each House for the protection of its 
members and the vindication of its own autho¬ 
rity, prestige, power and dignity. Writers on the 
British Constitution point out that the distinction 
between privilege and functions is not always 
apparent, e.g., the Commons have certain exclu¬ 
sive financial rights. The more convenient course, 
therefore, Is, as pointed out by May, to reserve 
the term ‘privilege’ to certain fundamental rights 
of each House which are generally accepted as 
essential for the exercise of its constitutional 
functions. 

That being the position, a breach of privilege 
occurs when any of the rights and immunities 
either of the members individually or of the As¬ 
sembly in its collective capacity which are known 
by the general name of privileges are disregarded 
or attacked by any individual or authority. An 
offence of the nature described above is called a 
breach of privilege and is punishable under the 
general law of Parliament. It is commonsense 
that a Legislative Assembly would not be able to 
discharge the high functions entrusted to it pro¬ 
perly, if it had no power to punish offenders 
against breaches of its privileges, to impose dis¬ 
ciplinary regulations upon its mem’ocrs or to en¬ 
force obedience to its commands. It took cen¬ 
turies for the simple principle to be firmly estab¬ 
lished in Britain. I think I would be correct in 
saying that by the time of Coke at the end of 
the 16th century the principle had got firmly 
established that a matter concerning either 
House of Parliament must be decided by the 
House to which it relates and'not elsewhere. 

(11) It must be borne in mind that each House 
exercises its own privileges without any reference 
to or dependence on the other. This enjoyment 
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vioSn oT hri^nh ^ inescapable, to iLe the languag^^ 

jby each; but still it is the law of Parliament (B)’, that: ^ 

that IS thus administered. While, to repeat what 

has been said already, neither House has ever House of Commons is,—as for certain 

expressly renounced the claim not only to be the purposes and in relation to certain persons It 

judge of the breach of its own privileges but of certainly is, and is on all hands admitted to 

their very existence or limits, the courts have be,—the absolute judge of its own privileges, 

nevertheless consistently taken the view that obvious that it can, at least for those 

neither House of Parliament has power by any purposes and in relation to those persons, 

vote, resolution or declaration to create for them- practically change or practically supersede the 

selves new privileges not justified by the known 
laws and customs of Parliament. , , 


(12) I have considered it desirable to state 
Reference may l3e made here to Article 9 of ^be law relating to privileges before grappling 

the Bill of Rights (1688) which confirmed the the questions which this case raises as 1 

long standing claim of each House of Parlia- think that much of the argument in this case 
ment to exclude all outside interference within behalf of the applicant is based upon the 

its four walls. That great document lays down * assumption that an erroneous decision by Mr. 
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ings in Parliament cannot be impeached or 
questioned in any Court or place outside Par¬ 
liament.’ 

I have mentioned all this to indicate clearly that 


by a Court of law. There is nothing startling 
in the proposition that finality attaches where 
under cover of it no new privilege is created by 
the House to a decision of the House in respect 


each House in Britain possesses, (a) the right of of a matter relating to its privileges. On this 

_ A1__1_^ •« . __ ^ , la • k* 


being the exclusive judge of the legality of its 
own proceedings, (b) the right to punish its own 
members for their conduct in Parliament and 
(c) the right to settle its own proceedings. It is 
settled law that the House of Commons is not 
responsible to any external authority for follow¬ 
ing the rules it lays down for itself for the tran¬ 
saction of its own business. It is open to the 
House to depart from them at its own discretion. 

I Even where the procedure of the Plouse or the 
right of its members to take part in its proceed¬ 
ings is dependent on statute — and this is im¬ 
portant — the House is immune from scrutiny 
by courts as to the manner in which it intei^ 
prets them. It follows from this that for such 
purposes the House can practically change or 
supersede the law. For the principles enunciated 
above reference may be made to the following 

cases: ‘Paty’s case’, (1704) 24 D Rayn 1105 (F); 
(1811) 14 East 1 at p. 145 (O: (1839) 9 Ad & E 1 
at p. 14 (D). — ‘Sheriff of Middlex’s case’, (1840) 
11 Ad & E 273 (G) and (1884) 12 QBD 271 (B). 

I may be permitted to draw particular atten¬ 
tion to the observations of Lord Denman that 

"Whatever is said or done within the walls of 
either Assembly must pass without question in 
any other place”; 

of Littledale J. that 


part of the case, I may quote the observations 
of Stephen J. in — ‘Bradlaugh v. Gossett (B)*, 
referred to above. They are to the following 
effect: 

"It would, as I have already said, be wrong 
for us to suggest or assume that the House 
acted otherwise then in accordance with Its 
own view of the law; and. as we know not 
what that view is, nor by what arguments it 
is supported, we can give no opinion upon It. 
I do not say that the resolution of the House 
is the judgment of a Court not subject to our 
revision; but it has much in common with 
such a judgment. The House of Commons Is 
not a Court of justice; but the effect of Its 
privilege to regulate its own internal concerns 
practically invests it with a judicial character 
when it has to apply to particular cases the 
provisions of Acts of Parliament. We must 
presume that it discharges -this function pro¬ 
perly and with due regard to the laws, in the 
making of which it has so great a share. If 
its determination is not in accordance with 
law, this resembles the case of an error by a 
judge whose decision is not subject to appeal. 

There is nothing startling in the recognition 
of the fact that such an error is possible. If, 
for instance, a jury in a criminal case give a 
perverse verdict, the law has provided no 


"It is said that the House of Commons is the 
sole Judge of its privileges; and so I admit os 
far as the proceedings in the House and some 
other things are concerned.” 

of Patteson J. that 

"Beyond all dispute it is necessary that the 
proceedings of each House of Parliament should 
be entirely free and unshackled, that whatever 
is said or done in either House should not be 
liable to examination elsewhere.” 

and of Coleridge J. that 

"The House should have exclusive jurisdiction 
to regulate the course of its proceeding and 
animadvert upon any conduct there in violation 
of its rights or derogation from its dignity, 
stands upon the clearest grounds of necessity, 
(see — ‘(1839) 9 Ad and E 1 (D)).” 


remedy. The maxim that there is no wrong 
without a remedy does not mean, as it is 
sometimes supposed, that there Ls a legal remedy 
for every moral or political wrong. If this 
were its meaning, it would be manifestly un¬ 
true. There is no legal remedy for the breach 
of a solemn promise not under seal and made 
without consideration; nor for many kinds of 
verbal slander, though each may involve utter 
ruin: nor for oppressive legislation, though It 
may reduce men practically to slavery; nor 
for the W’orst damage to person and property 
inflicted by the most unjust and cruel war. 
The maxim means only that legal wrong and 
legal remedy are correlative terms; and It 
would be more intelligibly and correctly stated, 
if it were reserved, so as to stand, ‘Where there 
is no legal remedy, there is no legal wrong." 
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I may also, before parting with this part of 
the case, refer to a cumpaiallvely recent judg¬ 
ment in ” ‘Rex v. Graham-CampbelR. (1935) 1 
KB 594 (H). That case which related to the 
sale of liquor m the precincts of the liouse of 
Commons without a licence goes to the extreme 
length of holding that no Court of law has 
jurisdiction vo interfere with the management In 
liie refreshment Department of the House as 
mat was a matter wliich fell within the internal 
affairs of the House. ‘Bradlaugh's case (B)’ was, 
as is well-known, of a duly elected member 
entitled to take the oath by law prescribed to 
be taken by the members of the House of Com¬ 
mons being refused to do so by the Speaker who 
directed the serjeant at arms to exclude him 
by actual force from the House until he should 
engage not further to disturb its proceedings. 
These cases forcibly illustrate the complete degree 
of internal autonomy wmich the House of Com¬ 
mons enjoys in a matter relating to its internal 
affairs. On this part of the case, see Holdworth’s 
History of English Law, Vol. 10, pp. 539-550; 
Anson's Law and Custom of the Constitution. 
Vol. 4 (Parliament pages 151-178 also Vol. 6, 
pp. 268-273 of the Constitution; Keir and Law¬ 
son’s cases on constitutional law, p. 72.) 

(13) On the question whether it was wise and 
statesmanlike to pursue the matter after Slii'i 
Raj Narain Singh nad been ejected from the 
House it would be improper for me to express 
any opinion. Obviously, this Court is not, in any 
sense whatever a Court of appeal or revision 
i against the legislature or against the rulings of 
I the Speaker who, as the holder of an ofdce of 
jthe highest distinction, has the sole responsi- 
ibility cast upon him of maintaining the prestige 
'and dignity of the House. Parliamentary gov¬ 
ernment requires for its successful working a 
spirit of reasonableness and accommodation on 
the part of those, whether belonging to a majo¬ 
rity or minority party, who have been elected by 
the people to be their chosen representatives in 
our legislatures. A perusal of Article 121 would 
show that the founding fathers have protected 
Judges from criticism in Parliament by laying 
down that there shall, except on a motion of 
misbehaviour, be no discussion in Parliament on 
the conduct of any Judge or Court of law having 
jurisdiction in any part of India in the exercise 
of his or its judicial functions. 

Rule 32 of the Rules of Procedure of the U. P. 
Legislative Assembly relating to the form and 
content of questions lays down in Clause (10) 
that there shall be in the House no reference to 
the conduct of any Judge or Court of law having 
jurisdiction in any part of India in the exercise 
of his or its Judicial functions. Rule 79 lays 
down, as one of the conditions of the admissi¬ 
bility of the resolution, that .a resolution shall 
not relate to any matter which is under adjudi¬ 
cation by a Court of law having jurisdiction in 
any part of India. It is right and proper that 
judicial authorities should be free from criticism 
so far as their judicial work is concerned in 

the State legislature or Parliament. Correct 
ettiquette therefore requires that the judiciary 
on its part too should refrain from comments 

in regard to a matter which was exclusively 

within the jurisdiction and authority of the 
[Speaker and the State legislature. For this 
reason, I think it undesirable that I should 

express any opinion on the controversy which 
led to the unfortunate incident and the mode 
in which it was dealt with by the Speaker and 
the State Assembly. 


I may say that the basis of the argument of 
earhed Counsel for the applicant is that the 
Speaker had no authority to reler, in view of 
the well established practice in British Parlia¬ 
ment, matters which can be dealt with under 
the standing orders to uie Committee of Privi¬ 
leges. (See May’s Parliamentary Practice at 
page 437). The basis of Mr. Iqbal Ahmad's 
argument is that the reference to the Committee 
of Privileges was wrong and consequently the 
resolution based thereon was also void in so far 
as it affects the applicant. 

(14) I have endeavoured to state what the 
present position in regard to the law relating to 
privileges of the British House of Commons is 
as Art. 194 declares that the Privileges of each 
House of the State Legislature and the members 
thereof shall be. save in respect of matters spe¬ 
cified in Clauses 1 and 2 of Art. 194, the same 
as those enjoyed by the British House of Com¬ 
mons and its members. The broad facts on which 
the learned argument advanced to this Court by 
Shri Iqbal Ahmad is based have been stated by 
me in an earlier part of this judgment. What 
he contends is that under the procedure as it 
obtains in the British House of Commons under 
Standing Orders 21 to 24, the Speaker has been 
invested, with the power to direct a member 
whose conduct is disorderly in the House, to 
withdraw from the House and such withdrawal 
has the effect of suspending him for the rest 
of the day’s sitting. 

Where, however, a member is guilty of a dis¬ 
orderly behaviour for a second time, or where 
the opeaker thinks it desirable that a more 
severe notice should be taken of the member's 
conduct, the Speaker names the member, that 
is to say submits his conduct to the judgment 
of the House before the member actually leaves 
the house. The Speaker’s naming of the Member 
is followed by a motion by the Leader of the 
House, or any other member acting on his 
behalf, suspending the member for periods the 
maximum of which is prescribed in the Standing 
Order. The motion made by the Leader is put 
to vote without any discussion, no amendment 
being allowed and when carried the member so 
named is forcibly made to leave the House, it 
he offers any opposition, with the minimum of 
force necessary for the purpose. Matters so 
dealt with are not referred to the Committee of 
Privileges. Shri Iqbal Ahmad has cited the high 
authority of May in this matter. May says at 
p. 364: 

“In judging whether a prima facie case of pri¬ 
vilege is made out the Speaker excludes any 
matters which are otherwise properly to be 
dealt with under the practice or standing 
orders of the House.” (See May’s Parliamen¬ 
tary Practice, p. 362). 

(15) The Standing Orders referred to by Shri 
Iqbal Ahmad have not superseded the ancient 
practice though it has become unusual to resort 
to it. Mr. Iqbal Ahmad contends that even 

sunder the ancient practice as it obtained in 
Britain, naming of a member before he actually 
withdraws or is made to withdraw from the 
House, in order that a more adequate punish¬ 
ment may be awarded, is necessary. For this too 
support has been sought from quotations from 
May’s Parliamentary Practice, at p. 445. I feel 
no difficulty in coming to the conclusion that 
the procedure followed in the British Parliament 
by the Speaker and the House in dealing with 
members who are guilty of disorderly behaviour 
is exactly the same as that contended for by 
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Shri_ Iqbal Ahmad. It does not follow from the 
admission of this fact, that Mr. Speaker and the 
State Legislature were bound to follow that pro¬ 
cedure in every detail, howsoever well established 
and reasonable it might seem to those who feel 
an instinctive respect for the conventions and 
traditions which that great House has built up 
for itself. After all there is nothing sacrosanct 
about that procedure. 

The Indian Legislatures have been empowered 
to frame rules of procedure under Art. 208 of 
the Constitution. Our attention has been drawn 
to those rules. Rule 189 invests the Speaker with 
authority to deal with cases of disorderly beha¬ 
viour. It is unnecessary to quote it but I would 
say that clearly the Speaker has under Clause 
(c) of those rules, the power to carry out his 
order at any stage of the proceedings. Un¬ 
deniably the Speaker has been invested with the 
power under Rule G7 to refer any matter he 
chooses to the Committee of Privileges. The 
learned Advocate General has sought to justify 
the departure from British practice on the 
ground of its suitability to the peculiar require¬ 
ments of working parliamentary institutions in 
a Country which is new to them. 

On the^question whether that reason is a good 
one or not, it would be improper for me to 
express any opinion for obviously the matter is 
capable of being looked at from different angles. 
There is the point of view that Oppositions are 
weak in our Legislatures, and that the tendency 
to associate every person in authority in any 
capacity with the Government of the day is still 
wrong. It may well be that naming a member, 
i.e., submitting him to the judgment of the House 
at the very time the incident occurs has the 
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ceedings, the State legislature is the sole judge. 
The matter in issue is a proceeding of the House' 
of Commons in the House and, therefore, ‘it is 
part of the course of its own proceedings’ and 
subject therefore to its exclusive jurisdiction. 
Both Article 212 and the authorities are so deci¬ 
sive and conclusive that there is no room for 

argument so far as this part of the case is 
concerned. . 

(16) I may also refer to the fact that under 
the Bill of Rights to which reference has been 
made by me previously, the House of Commons 
and, therefore, the State legislature has a com¬ 
plete freedom to discuss any question it chooses. 
Thus' I can see no creation of a new privilege 
in the procedure adopted by the Speaker or the 
State legislature. The complaints which Sir Iqbal 
Ahmad has brought before us, whether justified 
or not, are of a procedural character. I am un¬ 
able to agree with the view that the resolution 
of the House goes beyond a matter of procedure 
and on this point again I would invite attention 
to the observations of Stephen J. at p. 285: 
— *(1884) 12 QBD 271 (B)’. While there is no 
doubt that the right of a member to continue 
to represent his constituency in Parliament gets 
affected by his suspension for whatever period, 
yet even on that assumption there is no legal 
remedy open to a member if his rights get 
affected by something done within the walls of 
the legislature. Apart from the cases to which 
reference has been made, Article 212 (2) of the 
Constitution is decisive on this point. Article 212 
IS in the following terms: 

“212. (1) The validity of any proceedings in the 

Legislature of a State shall not be called in 

question on the ground of any alleged irregu- 


merit of not bringing the Speaker into the area 
of controversy. These are considerations, how¬ 
ever. with which this Court has no concern and 
on which I do not think it proper to dogmatise. 

Rule 67 of the Rules of procedure of the State 
Assembly makes it abundantly clear that, not¬ 
withstanding anything contained in these rules, 
the Speaker can refer any question of privilege 
to the Committee of Privileges for examination, 
investigation or report. Whether the question 
was one of privilege or not was a matter solely 
for the Speaker to decide. Even if there had 
been no express rule such as Is to be found in 
the Rules of Procedure of the U. P. Legislative 
Assembly, I should have felt it incumbent on 


larity of procedure. 

(2) No officer or member of the Legislature 
of a State in whom powers are vested by or 
under this Constitution for regulating proce¬ 
dure or the conduct of business, or for main¬ 
taining order, in the Legislature shall be sub¬ 
ject to the jurisdiction of any Court in respect 
of the exercise by him of those powers.” 

(17) For the reasons given above, this part of 
the case fails. But it is so interconnected with 
the other part that I shall have to consider 
some aspects of it when dealing with some other 
arguments which have been advanced by Sir 
Iqbal Ahmad. 


me to say unhesitatingly that this Court has no 
jurisdiction to issue a writ, direction or order 
relating to a matter which affected the internal 
affairs of the House. To borrow the language 
of Lord Coleridge, 0. J.: 

“The Houses of Parliament cannot act by them¬ 
selves in a body: they must act by officers.” 

The Speaker is the highest functionary of the 
House and ne acts for it. The other officers who 
acted under his directions are recognised officers 
of the State Assembly and they executed his 
orders. The House had a right to decide on the 
subject-matter and the officers gave effect to its 
orders. Thus both the Speaker and the other 
officers are protected from scrutiny by a Court 
of law for what was done in the House. Clearly 
the matter in issue is a matter concerning the 
Stats legislature to borrow the language of 
Stephen J., 

“in a matter arising concerning the State 
legislature.” 

The resolution suspending the applicant from 
the House was a thing done ‘within the walls 
Of the House.’ Of a matter concerning its pro- 


(18) I now come to another part of the case. 
Sir Iqbal Ahmad’s contention is that, whatever 
may be the position regarding the law relating 
to privilege in Britain, the position in our coun¬ 
try is vastly different for we have what Lord 
Birkenhead would have called a 'controlled Con- 
shtution’ embodied in a written instrument by 
I'le founding fathers. This Constitution has con- 
reded certain fundamental rights. Now one of 
Ihose rights is the right not to be punished a 
second time for the same offence. Sir Iqbal 
ihmad’s contention is that Article 20(2) which 
ays down that “no person shall be prosecuted 
and punished for the same offence more than 
once” governs all the parts of Article 194 includ¬ 
ing the one which has reference to the powers, 
privileges and immunities of the State legislature 
and its members. 

It is argued that the resolution in question iri 
so far as it punished the applicant a second 
time for an offence for which he had yeen 
punished previously by the Speaker is (a) if it be 
regarded as a law, void by virtue of Article 13(2) 
for its inconsistency with Article 20(2), and (b) 
if it be treated as the decision of the State 
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legislature in its capacity as a Court which can 
punish breaches of privileges, illegal for the 
reason that it embodies a decision which has 
the effect of punishing the applicant a second 
time for the same oflence on the same set of 
facts. The assumptions underlying the arguments 
on this part of the case are that (a) clause (3) 
of Article 194 is controlled by Article 20(2), (b) 
that the resolution amounted to a law within the 
meaning of that word in Article 13(2), (c) that 
alternatively in any case it was the decision of 
a Court which could be set aside by this Court, 
(d) that the applicant was in point of fact 
punished a second time for the offence, (e) that 
the word offence includes a parliamentary 
offence, (f) that the words “prosecute and punish 
for the same offence” do not limit the bar of 
what American Jurists would call 'double jeo¬ 
pardy’ and purely criminal actions only. I shall 
deal with each of these points seriatim. 

(19) I shall first proceed to consider whether 
Article 194 (3) is subject to the provisions of 
the Constitution, and, if so, whether Article 20 
(2) governs it. To appreciate this point, it is 
desirable to reproduce Article 194. 

“(1) Subject to the provisions of this Con¬ 
stitution and to the rules and standing orders 
regulating the procedure of the Legislature, 
there shall be freedom of speech in the Legis¬ 
lature of every State. 

(2) No member of the Legislature of a State 
shall be liable to any proceedings in any Court 
in respect of anything said or any vote given 
bv him in the Legislature or any committee 
thereof, and no penson shall be so liable in 
respect of the publication by or under the 
authority of a House of such a Legislature of 
any report, paper, votes or proceedings. 

“(3) In other respects, the powers, privileges 
and immunities of a House of the Legislature 
of a State, and of the members and the Com¬ 
mittees of a House of such Legislature, shall 
be such as may from time to time be defined 
by the Legislature by law, and until so defined, 
shall be those of the House of Commons of 
the Parliament of the United Kingdom, and 
of its members and committees, at the com¬ 
mencement of this Constitution. 

(4) The provisions of Clauses (1), (2) and 
(3) shall apply in relation to persons who by 
virtue of this Constitution have the right to 
speak in, and otherwise to take part in the 
proceedings of, a House of the Legislature of 
a State or any committee thereof as they 
apply in relation to members of that Legis¬ 
lature.” 

(20) It will be noticed that the Article is 
divisible into four distinct clauses and that its 
form is such as to lead to the irresistible infer¬ 
ence that only the first clause has been made 
subject to the provisions of the Constitution. I 
cannot understand why if it was intended by 
the legislature that part (3) of Article 194 or 
the whole Article should be subject to Article 20 
(2) or to any other provision of the Constitution, 
the frame of the Article should not have been 
different. Easily the founding fathers could have 
made it clear that all the parts and not only 
Clause (1) of the Article would be subject to the 
provisions of the Constitution. It is not as if 
the fomiding fathers are silent as to the appli¬ 
cability or otherwise of the other parts of the 
Constitution. They have specifically mentioned 
in Clause (1) that freedom of speech shall be 
subject to the provisions of the Constitution. Bv 
necessary implication, therefore, they must be 
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deemed to have intended by omitting any refer¬ 
ence to the other parts of the Constitution that 
tlie other clauses shall not be governed by the 
other provisions of the Constitution. It strikes 
me that a clear distinction has been made 
between the language of Art. 194 (1) and Art. 
194 (3) and that the fact cannot be ignored. 

(21) It is contended that it is only where the 
founding fathers had made any specific provision 
tor a matter dealt with by an article of the 
Constitution that they used such expressions as 
‘subject to the provisions of the Constitution’ or 
'notwithstanding anything to the contrary.’ It Is 
argued that where no provision has been made by 
the Constitution in respect of any matter dealt 
with by the Constitution, every article of the 
Constitution must be construed with reference tO' 
the other articles so as to enable a construction 
to be placed on the Constitution which produces 
the greatest harmony and the least inconsistency 
between different parts of the Constitution. 

(22) While it may be admitted that in the case 
of an ambiguity or inconsistency between different 
parts of the Constitution, Courts should look into 
all parts of the Constitution and harmonize them 
to the utmost extent possible, I do not think that 
we would be justified in going so far as to say on 
the basis of speculation that words like ‘subject to 
the provisions of the Constitution’ have been used 
only where a matter dealt with by an article is 
also the subject-matter of some other article. It 
strikes me that whenever the founding fathers in¬ 
tended that a provision of the Constitution, 
whether it be described as Fundamental or not, 
should govern it they said so. Incidentally it may 
be pointed out that the Fundamental rights con¬ 
ceded by our Constitution have not been conceived 
of as ‘natural, sacred and inalienable’ rights which 
may not be changed at all like the Law of the 
Medes and Persians, but as rights which can be 
changed in the exercise of the constituent powers 
conceded to Parliament by a procedure which is 
less riEiid than that reserved for an amendment 
of certain other parts of the Constitution. 

In any case, the use of the words ‘subject to the 
provisions’ ‘only’ in connection with the right of 
freedom of speech and its omission from the other 
parts of the article cannot be ignored. The way in 
which the whole article has been framed clearly 
indicates, to my mind, that the fundamental 
rights which they were conferring on the houses 
of the legislature were not to be subject to or 
governed by any other part of the Constitution. It 
must be remembered that Article 194(3) occurs 
in a later part of the Constitution than Article 
20(2), Both are parts of the Constitution, having 
been enacted by the founding fathers. The fact 
that a prevision is either described as funda¬ 
mental or occurs in the part relating to funda¬ 
mental rights does not ‘ipso facto’ make it gov¬ 
ern other parts of the constitution. Both Article 
20(2» and Article 194(3) find a place in the Con¬ 
stitution and it cannot be assumed that an Arti¬ 
cle described as fundamental was intended to 
govern not only laws made by the Legislature 
but the various other parts of the Constitution, 
even where the context indicates that it was not 
intended to apply to them. 

Had the intention been to make Article 194(3) 
subject to the other provisions of the Constitution 
the founding fathers who knew what they had 
said previously about Article 194(1) would have 
said so clearly. I am, therefore, driven to the 
conclusion that it will be unsafe to accept as 
correct the argument that Article 1S4(3) must be 
deemed bv necessary implication to be subject to 
the other parts of the Constitution either on Ihe^ 
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basis that words such as ‘subject to the provi¬ 
sions* have been used only where some specific 
provision having been made, it was intended to 
make it clear that that, article would also operate 
so far as that article is concerned or on the as¬ 
sumption mat the whole article and not only 
Clause (3) nas, notwithstanding the frame of the 
article and its divisibility into distinct parts, been 
made subject to the Constitution. Why the 
founding lathers reserved freedom of speech which 
is vital for unfettered parliamentary discussion 
for special treatment I cannot say. It would be 
outside the scope of the question before us to 
speculate into the possible reasons for that special 
treatment. I am unable to hold that it was neces¬ 
sary for the founding fathers to use some such 
words as ‘irrespective of the Constitution’ if the 
article was not to be subject to the Constitution. 

(23) Sir Iqbal Ahmad contends that the view 
that Article 194 (3) is not subject to the Consti¬ 
tution is bound to lead to the anomalous position 
that as long as the Houses do not define their 
privileges by a law enacted l)y themselves, their 
privileges, being the same as those of the British 
Parliament, will not be subject to the operation 
of either Article*20(2) or to any other provision 
of Ihe Constitution, while a law passed relacing 
10 them- shall be subject to the provisions of the 
Constitution and thus liable to be declared void, 
under Article 13(2), on the ground of inconsis¬ 
tency with it. Sir Iqbal Ahmad contends that it 
-could hardly have been the intention of the 
founding fathers that during the interim period 
when privileges have not been defined by the 
statute itself, privileges should not be subject to 
the Constitution. Now, it strikes me that in 
declaring that the privileges etc. of the State 
legislature shall be the same as those of the 
British Parliament, until so otherwise determined 
by legislation, the founding fathers followed the 
precedents created for them by the framers of 
both the British North America Act and the 
Australian Act. 

(24^ It is interesting to note that while in 
Canada the houses of legislature cannot enlarge 
iheir privileges by any law made by them beyond 
those enjoyed by the British House of Commons, 
there is no such limitation under Section 49 of 
the Commonwealth of Australia Act on the powers 
■of its parliament, it being presumably open to it 
-either to curtail or enlarge them. Possibly in 
laying down that the powers, privileges and func¬ 
tions assigned to each House can only be changed 
by law if they want them to be somewhat different 
from the British House of Commons, the founding 
fathers w'ere enacting a safeguard which would 
make them subject to the provisions of the funda¬ 
mental rights guaranteed by the Constitution. It 
is on this basis understandable that they did not 
think it necessary to make them until they were 
GO changed by law. subject to the other parts of 
the Constitution. For the privileges of the House 
of Commons are well-known and can be easily 
ascertained from any standard work on the Con- 
Gtitution. 

(25) Another argument which was advanced 
was that from the nature of our Constitution 
itself, which is a republican one, it could not have 
been contemplated by the framers of the Consti¬ 
tution that all the powers, privileges and immuni¬ 
ties enjoyed by the House of Commons shall be 
enjoyed by the State legislatures. The privileges 
of the House of Commons have been enumerated 
by Mr. Keith in his revised edition of Ridges’ 
-Constitutional Law of England at page 67. They 
are classifiable under two headings, (1) those 
which the Speaker demands from the Crown at 


che commencement of each Parliament and are 
guaranteed as a matter of course, and (2) those 
which are demanded by the Speaker. The first 
group comprises— 

(a) Freedom from arrest. 

(b) Freedom of speech. 

(c) The right of access to the Crown. 

(d) The right of having the most favourable 
construction placed upon its proceedings. 

The second group comprises the foUowing: 

(a) The right to provide for the due compo» 
sition of its own body. 

(b) The right to regulate its own proceedings. 

(c) The right to exclude strangers, 

(d) The right to prohibit publication of its 
debates. 

(e) The right to enforce observance of its 
privileges by fine, imprisonment, or expul¬ 
sion. 


(26) Now, it is pointed out that the State 
legislatures have not been conceded the right to 
provide for the due composition of its own body 
as that is a right which has been specifically and 
separately dealt with in Part XV, Articles 324 
and 329 of the Constitution, the powers of super¬ 
intendence. direction and control of elections 
having been vested in an Election Commission. 
Freedom of speech is the subject-matter of a 
separate article viz., Article 19(a) of the Consti¬ 
tution. The right to prohibit publication of its 
proceedings is aealt with under sub-article (2) of 
Article 194. 


It is further contended that some of the privi¬ 
leges of the House of Commons can have no 
meaning with reference to the Indian Constitu¬ 
tion. our being a republican one. There are others 
again which have either become obsolete or mean¬ 
ingless in Britain or which Parliament has given 
up itself. For example, it is pointed out that the 
right to provide for the due composition of its 
own body has been modified by Parliamentary 
enactments in Britain which give authority to 
Courts of law to adjudicate on disputed questions 
of law. In our own Constitution Articles 324 and 
329 deal with election matters. Now. on this basis 
ic is urged that the only rights which had not 
been the subject-matter of definition in previous 
or subsequent articles by the Constitution are the 
rights to regulate its own proceedings and the 
right to enforce observance of its privileges by 
fine, imprisonment or expulsion. On the basis of 
these facts, it is argued that it is only where 
specific matters have been dealt with by some 
other parts of the Constitution, that the founding 
fathers made a mention of the fact that a parti¬ 
cular Article or clause was subject to the 
sions of the Constitution, it being understood 
that the other Articles are to be read m a 
connected manner, all being subject, at all eyen^ 
to the Amdamental rights conceded to Its citizens 
or persons by the founding fathers. 


:27) I am unable to accept the argument as 
)resenting a correct approach to the various 
deles of the Constitution. It must not be oyer- 
»ked that Part III occurs in a later part of tne 
nstitution than Article 20 (2). The fact that 
particular right has been classified as funaa- 
mtar cannot make it paramount over an Anicie 
a part of the same Constitution framed by tne 
ne founding fathers and the same Constituent 
sembly. Fundamental rights cannot goven^ 
:ept of course where It is specifleaUy oy 
plication intended that they should, yarioi^ 
rts of the Constitution. There is a clear distm^ 
in between the language of Article 194 (1) ana 
tide 194 (3). The substantive provision in 


1 
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Article 194 (3) is that the privileges etc. of the 
State legislature shall be. unless determined other¬ 
wise by the legislature, the same as those of the 
British Parliament. It would be contradictory to 
hold that Part III can be controlled by Cl. (1). 
It would be to subject them to a limitation which 
it was intended should not apply to them. 

The British House of Commons cannot be con¬ 
trolled by any Court in fespect of any punishment 
it chooses to inflict upon its members for parlia¬ 
mentary offence .within its walls on the ground 
that the punishment is of a double nature. Can 
we read a limitation of this nature in our Con¬ 
stitution when expressly the State legislature has 
been given all the privileges possessed by the 
British Parliament? I venture to think that to 
do so would be to impose a restriction not con¬ 
templated by the founding fathers. For the effect 
of doing so would be to make the specific provi¬ 
sion declaring the privileges to be the same as 
those of the British Parliament subject to funda¬ 
mental rights. This would nullify the fundamental 
righte granted to the legislature and its members 
specially treated qua their parliamentary capacity. 
The article deals with privileges of the Houses 
and its members: they have been put on a special 
footing. The entire purpose will be nullified or 
defeated if the privileges which have been defined 
to be those of the House of Commons were made 
subject to fundamental rights. Fundamental 
rights cannot govern, except of course where it. is 
specifically or by implication intended that they 
should, various parts of the Constitution. The 
frame of Article 194, remembering the rules of 
grammatical construction, cannot be ignored. The 
omission of the words “subject to any provision 
of the Constitution” as governing Clauses (2', 

I (3) and (4) of the Article has a significance 
which cannot be omitted from consideration. 

t28) As regards the argument that the law when 
made relating to privileges would be subject to 
the fundamental rights and thus subject to Art. 13 
(2) whereas privileges as conferred by the Con¬ 
stitution with reference to the British House of 
Commons would not be so subject, the answer is 
that the founding fathers contemplated a clear 
distinction between the tw'o periods, viz., (1) until 
BO defined and (2) when so determined. In one 
case the privileges well known to be possessed by 
the Hou.se of Commons were being conferred by 
the Constitution. In the other case the privileges 
made were to be laid down by the authority of 
the State legislature. Clearly, the founding fathers 
did not desire a law so made not to be subject 
to some safeguard. 

(29) Support was sought to be derived for the 
proposition enunciated above from a decision of 
the Supreme Court in what has come to be known 
as the Blitz case: — 'Ganapatu Keshavaram 
Keddy v. Naflsul Hasan and State of Uttar Pra¬ 
desh', Ori. Jur. Petn. No. 75 of 1952 (SO (I>. 
In that case one Shri Homi Mistry was arrested 
in Bombay under a warrant Issued by the Speaker 
of the Uttar Pradesh State legislature. The war¬ 
rant of arrest wa.s signed by the Speaker and he 
was brought and kept in detention in the Speaker’s 
custody at Lucknow. On his applying for a writ 
of ‘habeas corpus’. Patanjali Sastri C. J. directed 
his release as Shri Mistry had not been produced 
before a Magistrate within the time allowed. It 
was held that the term of Article 22(2) were 
peremptory and admitted of no doubt. 

All that I understand that case to lay down 
Is that any person arrested, whatever be the 
nature of that arrest and whichever be the autho¬ 
rity on whose behalf he has been arrested, must 
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not be confined in custody beyond the period 
indicated in Article 22(2) without the authority 
of a magistrate. The question of the extent of 
the privileges enjoj-ed by the State legislature 
or the Speaker as representing the State legist 
lature- and their subjection to fundamental rights 
was not specifically dealt with by his Lordship 
and I cannot read him to have laid down that 
Article 194 (3) is subject to the other provisions 
of the Constitution. 

I may say that strong reliance was placed by 
Sir Iqbal Ahmad on the case of — ‘U Aye v. U 
Chit Hlaing’, AIR 1941 Rang 151 (J). This was 
a case of a member of the Burma legislature 
who. on accepting a commission in the armed 
forces of the Crown, was declared to have vacated 
his seat by the ppeaker of the Assembly. The 
High Court intervened holding that it was beyond 
the powers of the Speaker to decide whether the 
applicant had or had not continued to be a 
member of the House of representatives of the 
Burma legislature. Clearly in that case the 
Speaker had no power to make that declaration 
for he was not in any sense a Court. In any 
event, this was a case of the legislature of a State 
which was not fully self-governing and can be no 
authority for a case like this where we are dealing 
with a ‘controlled’ legislature possessed of all the 
privileges which the British House of Commons 
possesses. 

(30) I am unable, therefore, to hold that the 
cases cited above govern this case. From what 
I have said it will be apparent that, in my 
opinion. Article 194 (3) is not governed by Art. 20 
(2) of the Constitution. 

(31) I shall now proceed to consider what the 
exact nature of a resolution of a house of legis¬ 
lature is. It v/as held in the famous case of — 
‘Stockdale v. Hansard (D)’, that a resolution of 
the House of Commons cannot alter the law of 
the land. For legislation both under the British 
Constitution and the Constitution as it obtains in 
the Uttar Pradesh State three parties are neces¬ 
sary. In our State the parties are the two Houses 
of the Legislature and the Governor. A resolu¬ 
tion is an expression of the opinion of the House 
or at best a recommendation on any particular 
matter. It has not the status of a law. A decla¬ 
ration or resolution of either House, as Dicey 
points out on the basis of — ‘Stockdale v. Han¬ 
sard (D)’, is not in any sense a law. For no 
resolution of the House of Commons ordering or 
approving of a member’s act could be pleaded by 
a person as a legal defence to proceedings, either 
civil or criminal, against him. See — ‘(1839) 9 
Ad and E 1 (D)'. 

The difficulty as pointed out by Prof. Dicey Is, 
however, that though the resolution of neither 
House is a law, each House of Parliament has 
complete control over its own proceedings and In 
so doing has also the right to protect itself by 
co.mmitting for contempt any person who commlti 
any injury against or offers any affront to the 
House, and no Court of law will inquire into the 
mode in which either House exercises the powers 
which it by law possesses. While Lord Coleridge 
C. J. would concede to it the position of at least 
'for certain purposes and in relation to certain 
persons’, the effect of practically changing or 
practically superseding the law. Stephen J. com¬ 
pares it to ‘the judgment of a Court’ not subject 
to the decision of Courts of law. It is that Lord 
Coleridge C. J.. did not go as far as describing 
it as a Law. It Is equally clear that Stephen J. 
did not go as far as describing it as a judgment 
of a Court, though it has much In common with 
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a judgment, not subject to the revisional luris- 
diction of the High Coui'f. 
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It is important to note that Stephen J. expressly 
said that the House of Commons was not ‘a Court 
of justice’; but the effect of its privilege to 
regulate its own internal concerns practically 
invests it with a judicial character when it has 
to apply to particular cases the provisions of Acts 
of Parliament. Both Lord Coleridge C. J. and 
Stephen J. however, stated that whatever way it 
may be looked at, extraordinary circumstances 
might reriuire when acts are done under cover of 
its authority its being declared invalid. It is 
important to note that while no British Court of 
law can declare an Act of Parliament void on 
any ground whatever, it can declare a resolution 
invalid in certain conceivable circumstances. Such 
an extraordinary circumstance arose in the well- 
known case of — ‘Stockdale v. Hansard (D)\ I 
cannot accept as correct the argument that the 
resolution in this case is a law subject to the 
provisions of Article 20 (2) or a judgment of a 
Court of justice such as we conceive Courts of 
justice to be. The notion of the High Court of 
Parliament has no application here and it is un¬ 
necessary to discuss the matter at any length. 

(32» It was contended by Sir Iqbal Ahmad that 
Uie word ‘law’ has been used in Article 13 (3) 
in the widest sense possible as including any 
ordinance, order, bye-law, rule, regulation, custom 
or usage having in the territory of India the 
force of law. I am inclined to think that even 
having regard to that very wide language, the 
resolution cannot be accurately described as a lav/ 
for it is a mere expression of opinion which can 
have a binding effect in cases of privileges. 

(33) V/hatever be the po.sition of a resolution 
of a House, whether it be looiced upon as a law 
or as a judgment of a Court or the expression of 
an opinion which may practically have the effect 
of law, the question still remains whether the 
resolution complained against awaided a punish¬ 
ment for an offence within the meaning which 
must be attributed to those words in Article 20 
(2) of the Constitution. Before dealing with this 
part of the case. I may quite frankly state that 
on the facts which have been placed before us. 
I am unable to hold that the action of the Speaker 
in ordering the applicant to withdraw from the 
House was not in the nature of a punishment for 
the parliamentary offence of disorderly behaviour. 

The learned Advocate General contended that 
what the Speaker did initially when the applicant 
was made forcibly to leave the House merely was 
in the nature of preventive action. The notion 
of preventive action can. in my opinion, have no 
application to a case where the Speaker takes dis¬ 
ciplinary steps against a member. Preventive 
action in Parliamentary proceedings is unheard of. 
Preventive action in relation to Parliamentary 
proceedings is. I venture to think, against the 
whole spirit of the British Constitution. To uphold 
the view that preventive action can have a place 
in the regulation or conduct of the business of 
a legislature would be to go back upon the prin¬ 
ciples firmly established by the constitutional 
struggles so famous in British history. Exalted as 
the position of the Speaker is. important and 
onerous as his duties and functions are, he is. 
in no sense, if I may say so with the utmost 
respect, the head of a State authorised under the 
Constitution to take precautionary as distin¬ 
guished from punitive action for possible disorders 
likely to occur in the conduct of the business of 
the House. 

In order to make this point clear, I may point 
out that, according to that great authority — Sir 
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William Anson, — the duties of the Speaker are 
of a three-fold character. (See Anson’s Law and 
Custom of the Constitution, Vol. I, pp. 149 . 151 ) 
He is firstly, the spokesman and representative of 
the House. Secondly, the Speaker is required 
under the provisions of the Parliament Act to 
discharge duties of a judicial or interpretative 
character, having finality attached to them under 
the Parliament Acts. Thirdly, the Speaker is the 
Chairman of the House, and in that capacity he 
maintains order in its debates, decides such ques¬ 
tions as may arise upon points of order, puts the 
questions, and declares the determination of the 
House. It will be seen that his position in no way 
corresponds to that of the head of the State. An 
enumeration of these duties will show that the 
action taken by the Speaker in repressing disorder 
is not of a preventive but of a punitive character. 
Preventive action is in the nature of precautionary 
action. It is taken in the interests of maintenance 
of order or the security of the State or the main¬ 
tenance of essential supplies when necessity com¬ 
pels an authority specifically endowed with power 
to use it to resort to it. Punitive action, on the 
other hand, is action for some breach actually 
committed and has the character of a punishment 
or a disciplinary order. ‘In so large and active 
an Assembly as the House of Commons’, observes 
May in his Parliamentary Practice 

"It is absolutely necessary that the Speaker 
should be invested with authority to repress dis¬ 
order and to give effect, promptly and deci¬ 
sively, to the rules and orders of the House.” 

“The ultimate authority”, Sir J. Erskine May 
further observes, 

“upon all points is the House itself, but the 
Speaker is the executive officer by whom its 
rules are enforced.” 

May further observes that 
“the power to punish disorder is regulated partly 
by practice and partly by standing order.” 

“the change introduced’’, he continues. 

‘■by standing orders may be described briefly as 
giving the Chair power to deal with minor 
offence.s, but as leaving punishment to the 
House, while making its infliction more certain 
than immediate.” 

May further observes that 
“the ancient usage has been so modified by 
recent standing orders, which cover the majo¬ 
rity of cases likely to arise, as to be largely 
inapplicable.” (May’s Parliamentary Practice, 
pp. 445-447). 

(3V From these quotations it will be observed 
that the order of withdrawal is in the nature of 
a punishment for what the member has actually 
done and not likely to do and does not partake 
of the character of preventive action. I may say 
that the use of the word “repress” by May is 
very important. It is not for what a member 
threatens to do before the legislature starw 
actually functioning, but for what he does 
is in actual session that he can be dealt with by) 
the Speaker. . 

(35) Now, the first question which has to be 
considered is whether there was any punishment 
in this case, and the second question is whether 
that punishment is the kind of punishment con¬ 
templated by Article 20 (2) of the Constitution. 

The powers of the Speaker to order withdrawal 
of a member or to suspend a sitting are to oe 
found in Rule 189 of the Rules of Procedure 01 
the Assembly. From the very wording of the ruie 
it is clear that in directing a member to witn- 
draw from the House, the Speaker has to come 
first to a finding that the conduct of the memoer 
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is disorderly. Having come to that finding, he 
can direct him to withdraw for the rest of the 
day and in order to be able to do so, he has 
been invested with full authority to carry out 
his order by the use of such force as may be 
necessary for that purpose. The Speaker when 
acting in this capacity is exercising a power on 
behalf of the House. 

Withdrawal of a member from the House even 
for a brief period is a serious matter both for 
the member and his constituency. Important 
debates and votes may take place during his 
absence even if the period be brief and he may 
not be able to present his view-point or that of 
the group or that of the constituency he repre¬ 
sents. It is, however, in the nature of a discipli¬ 
nary or punitive action for a specific parliamen¬ 
tary offence, namely, disorderly behaviour. Accord¬ 
ing to Rule 63, the punishments which the House 
can inflict, among others, are (1) admonition, 
(2) reprimand, (3) imprisonment, the time where¬ 
of Is at the pleasure of the House but cannot 
extend beyond the prorogation, (4) suspension or 
expulsion of the member. The offences for which 
punishments can be so inflicted have nowhere 
been defined but broadly they are for breaches 
of privilege including contempt of the House or 
the Speaker as representing the majesty of the 
House. The order of withdrawal has the effect 
of suspension and in any case comes within the 
category of the punishment classifiable in the 
words ‘among others’. Sir Iqbal Ahmad is, there¬ 
fore, indisputably right when he says that Shri 
Raj Narain was punished by Shri Speaker when 
he was forcibly made to withdraw from the House 
and very properly he does not question the cor¬ 
rectness or justice of that order. Indeed, it would 
have been grossly improper for us to sit in re¬ 
view in any sense over that order. 

In order to appreciate, hov;ever. the point 
which has arisen under Article 20(2) of the Consti¬ 
tution, it is necessary to appreciate exactly what 
was done after the reference to the Committee 
of Privileges by the House. Sir Iqbal Ahmad’s 
argument is that his client was, contrary to estab¬ 
lished parliamentary practice in Britain, punish¬ 
ed a second time by the House on the same set 
of facts for the offence or offences for which he 
had been punished or could have been punished 
then and there by the House. 

(36) Now, as far as I can see, there Is no doubt 
that further action was taken against Mr. Raj 
Narain for the incident for which disciplinary ac¬ 
tion had been taken against him by Mr. Speaker. 
On the question whether that further punishment 
was in the nature of a second punishment or an 
enhance.nent of the punishment inflicted pre¬ 
viously c.n Shri Raj Narain it is unnecessary to 
enter for the purposes of deciding this case, hav¬ 
ing regard to the view that I take of the mean¬ 
ing to be assigned to the word punishment. For 
this question could, and would, have been impor¬ 
tant ‘only’ if I had come to the conclusion, 
which I may quite frankly state I have not, that 
punishment for a parliamentary offence is cover¬ 
ed by Article 20(2) of the Constitution. 

(37) Before considering the exact scope of Arti¬ 
cle 20(2), there is yet another argument urged 
by Sir Iqbal Ahmad which deserves to be noticed. 
Sir Iqbal Ahmad contends that each of the 
Houses of the British Parliament is a ‘court’ and 
on that basis contends that the Houses of the 
State Legislatures are courts. Sir Iqbal Ahmad’s 
contention Ls correct only, as Mr. Keith observes 
in his edition of Ridges* Constitutional Law 
in a sense. The late Sir William Anson 
quotes Lord Coke to the effect that. 
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“the Lords in their House have power of judica¬ 
ture, and the Commons in their House have 
power of judicature, and both Houses together 
have power of judicature.” 

He goes on, however, to add that the sense in 
which judicial attributes are assigned to the two 
Hoases severally and jointly must be limited. The 
power of the House of Commons in dealing with 
the Constitution of its own body and the right 
of persons who claim to be members of that body 
is not today what it was before. The House of 
Commons has jurisdiction, as pointed out by Sir 
William Anson, over its own members and even 
the general public in respect of contempt against 
itself. In respect of the other matters referred 
to by him, the position has considerably changed 
during recent years. There is the high authority 
of Stepehen J. in — ‘Bradlaugh v. Gossett (B)’, 
that the House of Commons is not ‘a court of 
justice’: it is by virtue of the privilege that it en¬ 
joys to regulate its own internal affairs that it 
becomes practically vested with a judicial charac¬ 
ter when dealing with Acts of Parliament. To say 
this, however, is not to say that the House of 
Commons is a court or even a quasi-judiciai tribu¬ 
nal in the sense in which those words are gene¬ 
rally understood. I am not prepared, therefore, 
to hold that the State Legislature is a court of 
of law or of justice except, of course, in the most 
strictly limited sense that in the exercise of re¬ 
gulating its proceedings it can proceed against a 
person or even a stranger for breaches of privi¬ 
lege. 

(38) And this brings me to the question of the 
exact scope of Article 20(2) of the Constitution. 
That Article reads as follov/s : 

“No person shall be prosecuted and punished for 
the same offence more than once.” 

It is clear that this Article is based upon the 
principle of the ‘double jeopardy’ clause and lays 
down that no person should be put in jeopardy 
of his life or liberty more than once. This prin¬ 
ciple is so well established in the system of law 
that we administer that it is not surprising that 
it should have been elevated to the level of a 
fundamental right. In the case of — ‘Rex v. 
Barron (No. 2)’, (1914) 2 KB 570 (K). Lord Read¬ 
ing C. J. quotes a statement of the law by Haw¬ 
kins J. that, 

“It is against the very first principles of the 
criminal law that a man should be placed 
twice in jeopardy upon the same facts.” 

Lord Reading C. J.. however, made it plain that 
the learned Judge did not intend to lay down and 
did not lay down as a general principle of law 
that a man cannot be placed twice in jeopardy 
upon the same facts if the offences are different. 
Whether the view taken by Lord Reading C. J, 
be correct or not, section 403 of the Code of 
Criminal Procedure would seem to be based upon 
a principle which found favour with Hawkins j. 
Section 403 of the Code of Criminal Procedure 
runs as follows : 

“(1) A person v/ho has once been tried by a 
Court of competent jurisdiction for an offence 
and convicted or acquitted of such offence shall, 
while such conviction or acquittal remains in 
force, not be liable to be tried again for the 
same offence, nor on the same facts for any 
other offence, for which a different charge from 
the one made against him might have been 
made under section 236, or for which he might 
have been convicted under section 237. 

(2) A person acquitted or convicted of any 
offence may be afterwards tried for any dis¬ 
tinct offence for which a separate charge mi«ht 
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have been made against him on the former trial 
under section 235. sub-section (1). 

(3) A person convicted of any offence cons¬ 
tituted by any act causing consequences, which 
together with such act, constituted a different 
offence from that of v.;hich he was convicted, 
may be afterwards tried for such last-mention¬ 
ed offence, if the consequences had not hap¬ 
pened, or were not known to the Court to have 
happened, at the time when he was convicted. 

(4) A person acquitted or convicted of any 
offence constituted by any acts may, notwith¬ 
standing such acquittal or conviction, be subse¬ 
quently charged with, and tried for, any other 
offence constituted by the same acts which he 
may have committed if the Court by which he 
was first tried was not competent to try the 
offence with which he is subsequently charged. 

(5) Nothing in this section shall affect the 
provisions of section 26 of the General Clauses 
Act, 1897, or section 188 of this Code.” 


(39) Now, it is not necessary for the purposes 
of this case to express any opinion on the point 
whether the prohibition in Article 20(2) which 
relates to a prosecution and punishment for the 
same offence would be operative also against a 
subsequent trial for a different offence on the 
same facts. The important point, how'ever. to note 
Is that the W'ord ’prosecute^ has been deliberately 
Introduced in order to make it clear that the bar 
relates to a punishment by a court of law and 
not to other types of punishment.. The intention 
of the founding fathers appears to have been not 
to disturb the existing law which is to be found 
In section 403 of the Code of Criminal Procedure 
relating to the extent of protection against 
'double jeopardy’ in the criminal law of this coun¬ 
try. 

(40) It strikes me that on a correct reading of 
the section, having regard to the background of 
Article 20(2) as discoverable by a reference to 
section 403 of the Code of Criminal Procedure, the 
word 'and* has been used not in a disjunctive 
but in a conjunctive sense. To read the word ‘and’ 
as ‘or’ would be to read something into the arti¬ 
cle which is not there. That being so, it strikes 
me that Article 20(2) does nothing more than re¬ 
produce in effect the provisions of section 403 of 
the Code of Criminal Procedure. It is clear that 
under that Code a discharged person can be 
put for retrial. Article 20(2) clearly uses the word 
‘and’ in a conjunctive sense and only where the 
accused has been both prosecuted and punished 
for the same offence is a second trial barred, ac¬ 
cording to the judgment of a learned single judge 
of the Madras High Court in — ‘In Re C. Devanu- 
graham’, AIR 1952 Mad 725 (L). 


(41) In the case of ‘Raman Lai v. Commr. of 
>olice, Calcutta’, AIR 1952 Cal 26 _(M), the ob- 
ervation was made by Mukerji J. in a case un- 
[er the Preventive Detention Act, 1950, that the 
principle of ‘autre fois acquit’ under section 403 
if the Code of Criminal Procedure has no appli- 
ation to a case under the Preventive Detention 
^ct and that the constitutional protection of Arti- 
le 20(2) of the Constitution is also inapplicable 
lecause ‘satisfaction under the Preventive Deten- 
ion Act is not a prosecution’. There is and can 
no identity of offence or of prosectffion bet¬ 
ween detention under the Preventive Detention 
^ct and trial and conviction by a court of law. 
^ow, with preventive detention I am not concern- 
id The point, however, is that Mukerji J. em- 
jhasises that it is only trial and conviction by a 
court of law^ for the same offence that can bring 
n case under Article 20(2) of the Constitution. 


(42) I may also refer to a case, namely, — 
‘Suresh Chandra v. Himangshu Kumar’, AIR 1953 
Cal 316 (N), where a learned single Judge of the 
Calcutta High Court held that the word ‘prosecu¬ 
tion’ in Article 20(2) means judicial proceedings 
before a court or legal tribunal and could not in¬ 
clude departmental or disciplinary proceedings 
taken for inflicting departmental penalty or 
punishment on an officer belonging to the de¬ 
partment for any misconduct. Now it strikes me 
that the words ‘prosecution and punishment’ have 
reference to criminal offences and have the effect 
of limiting the scope of the article to criminal 
proceedings before a court of law or judicial tri¬ 
bunal competent to deal with criminal cases. 

(43) A further complication is the use of the 
word ‘offence’. The word ‘offence’ has been de¬ 
fined in section 3(38) of the General Clauses Act, 
1897, in the following terms : 

” ‘Offence’ shall mean any act or omission made 
punishable by any law for the time being in 
force.” 

Now, Article 367 directs that 
“Unless the context otherwise requires, the Gene¬ 
ral Clauses Act, 1897, shall subject to any adap- 
tatioris and modifications that may be made 
therein under article 372, apply for the inter¬ 
pretation of this Constitution as it applies for 
the interpretation of Act of the Legislature of 
the Dominion of India.” 


Article 372(1) preserves 

‘subject to the other provisions of the Constitu¬ 
tion all the law in force in the territory of 
India immediately before the commencement of 
this Constitution until altered or repealed or 
amended by a competent Legislature or other 
competent authority.’ 

The effect of this Article read with section 403 
of the Criminal Procedure Code is that section 
403 of the Criminal Procedure Code continued to 
be a law on the date the Constitution came into 
force. Having regard to these considerations, I am 
driven to the conclusion that Article 20(2) did 
nothing more than elevate the principle laid 
down in section 403 of the Code of Criminal Pro¬ 
cedure to the status of a fundamental law. 


Bearing these considerations in mind. I am 
driven to the conclusion that taking the article ^ 
a whole, the context indicates that the word 
'offence’ as used in the Article contemplates a 
criminal offence and not all types of offences, in 
any case, for an ‘offence’ there has to be an 
Dr omission made punishable by any law for tne 
time being in force. Significance has, therefore, w 
be attached to the word ‘made’. That word carrie 
cvith it the implication that some authority 
powered to do so has laid down the law. Tne 
contemplated in the Article would appear to oe 
macted lav; by a legislature or by a body 
□arsons authorised by the legislature to * * 

iifflculty that I feel is that while the 
[or offences has been prescribed by rule f 
Rules of Procedure of the Assembly framed tm 
Article 208 of the Constitution, the offences th 
selves have not been so defined hy those ru ^ 
3an we go to the extent of holding that the 
whole law of the Parliament i-e-- the Briusn 
Parliament, as developed in the o°urse 
:uries relating to breaches of Pr y'^eg® jas a^so 
nade a part of the law of this coun^ Article 
[94 (3) Of the Constitution. I feel 
lold that the essential elements of the wora 
offence’ as used in Article 20 have 
)ut. For this reason I am 

;he case before me, assuming It to one ol 
aouble punishment for a parliamentary onence 
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which is nowhere defined in the Rules, is covered 
by Article 20 (2) of the Constitution. 

(41) I have indicated my views on the various 
Darts of this case. I would like to make it clear, 
however, that the basis of my judgment is the 
view that Article 194 (3) which relates to funda¬ 
mental rights of each house of the State legis¬ 
lature. known as powers, privileges and immuni¬ 
ties. is not governed by the fundamental rights 
conceded to a citizen or person under Article 20 (2) 
of the Constitution. The important point which 
has to be remembered is that the privileges etc. 
of the State legislature have been defined for, 
at all events, until such period as the legislature 
determines otherwise by law to be the same as 
those of the British House of Commons. The 
Article itself is in the nature of a charter of 
fundamental rights for the State legislature. To 
subject this Article when it is well-known that even 
in defiance of a statute, the British Parliament 
can, by placing its own interpretation, prevent a 
member from taking the parliamentary oath he 
was entitled to would be to whittle them down. 
This would be, in my opinion, contrary to the in¬ 
tentions of the founding fathers, regard being had 
to the necessary implications of the scheme of 
Article 194 (3). 

i45; On an analysis of all the arguments 
advanced in this case, the conclusion that I have 
arrived at is that this Court can give no relief to 
the applicant. With political remedies this Court 
is not concerned. Important as they are, they lie 
beyond our sphere. As I have indicated, there are 
good reasons why this Court should not interfere 
with the mode in which the legislature conducts 
I its internal affairs. In the ultimate analysis, it is 
'as was hinted at by Lord Coleridge C. J. in — 
Bradlaugh v. Gossett (B) (supra), in an assi¬ 
duous education of the tremendous forces genera¬ 
ted by a vast electorate that remedies against real 
or supposed highhandedness on the part of any 
particular legislature lies. With all those matters, 
which are of a political nature, this Court has no 
concern. 

(46) Before parting with this case, I would like 
to record my thanks to learned counsel for the 
applicant. Sir Iqbal Ahmad, and the learned 
Advocate General. Mr. Kanhaiya Lai Misra, for 
the valued assistance which they rendered in this 
case to us. I am deeply grateful to them for the 
thoroughness with which the case was placed be¬ 
fore us. 

(47) For the reasons given above, I would dis¬ 
miss this application. 

MUKERJI J.: 

(48) This is an application under Article 226 
of the Constitution seeking certain relief by means 
of requisite orders or directions or writs. The 
effective, or the main, pra^’er is that a resolution 
W'hich was passed by the U. P. Legislative Assem¬ 
bly on the 30th March, 1953, be declared void as 
being inconsistent with the provisions of Part m 
of the Constitution. It was further prayed that 
this Court be pleased to call for the records of 
the U. P. Legislative Assembly proceedings of the 
30th March, 1953, as also the proceedings of the 
“the Privileges Committee’* dated 7th, 17th, 25th 
and 26th March, 1953, and after examining the 
legality of those proceedings, to quash the reso¬ 
lution which was the culmination of those pro¬ 
ceedings and which was recorded on the 30th 
March, 1953. There Is also a prayer to expunge 
the aforementioned resolution of the U. P. Legis¬ 
lative Assembly of the 30th March, 1953, from 
the proceedings of the Assembly. I have deemed 
it necessary to enumerate the reliefs claimed by 


the petitioner at the outset of my Judgment be¬ 
cause a good deal of argument on both sides 
centred round the appropriateness of the reliefs 
sought by the petitioner as also the jurisdiction 
of this Court to grant the reliefs prayed for. This 
matter has been considered at length by my 
learned brother and I need add nothing of my 
own to that consideration. 

(49) The facts which gave rise to these consti¬ 
tutional proceedings before this Court lie in a 
narrow compass and I shall now state them very 
briefly. 

(50) The petitioner, Raj Narain Singh, is a 
citizen of India and is an elected member of the 
Uttar Pradesh Legislative Assembly. The peti¬ 
tioner claims to be the leader of the U. P. Praja- 
Socialist Legislature Party which according to the 
petitioner’s allegations forms the opposition in this 
Legislature. This claim of the petitioner has not 
been controverted by the opposite parties to this 
petition. 

(51) On the 4th March, 1953, the petitioner 
was informed that the police of the State had- 
forcibly removed certain teachers of Primary 
Schools who were on hunger-strike and were 
squatting in front of the Council House. The 
petitioner wished to move an adjournment 
motion in the Assembly, the Assembly being then 
in session, in order to discuss the situation which 
had arisen out of the strike which had been 
organized and indulged in by some of the pri¬ 
mary school teachers of the State and the action 
taken by Government to curb that strike. The 
petitioner with this idea contacted opposite party 
No. 1 Sri Atmaram Govind Kher, who is the 
Speaker of the U. P. Legislative Assembly and 
he was advised to consult, according to the peti¬ 
tioner, the Treasury Benches, and according to 
the opposite party No. 1, the Chief Whip of the 
Assembly. Some parleys appear to have taken 
place between the petitioner on the one hand 
and members of Government on the other in 
order that the petitioner may have facility in 
moving his contemplated adjournment motion in 
the House. It also appears that there was no 
agreement between the majority party and the 
opposition in regard to this matter. 

(52) The petitioner, thereafter, sought the per¬ 
mission of the Speaker from the floor of the 
House to move his adjournment motion. Under 
the rules of procedure, framed by the U. P. 
Legislative Assembly, in pursuance of the previ¬ 
sions of Article 208(1), namely, under rule 68, 
the consent of the Speaker is necessary to make 
such a motion. The Speaker is under this rule 
made the sole judge as to whether the proposed 
motion is for the purpose of discussing a definite 
matter and is of urgent public importance or not. 

In the event of the Speaker being of the view 
that the matter to be discussed Is definite and 
is of urgent public importance, he is empowered 
to accord permission to the mover to seek the 
leave of the House to move the motion. Under 
rule 71 of the aforesaid rules, there is a mode 
prescribed for asking for leave to move an ad¬ 
journment motion. Under rule 71(1), the Speaker 
is enjoined to take up the motion after the 
'questions* and before the ‘list of business’ is 
entered upon if he holds that the matter pro¬ 
posed is in order and gives his consent under 
rule 68. He then calls on the member concerned 
to ask for the leave of the House to move the 
adjournment motion. Rule 71(3) provides thus: 

“If objection to leave being granted is taken 
the Speaker shall request those members who 
are in favour of leave being granted to rise in 
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their places and if not less than one-twelfth 
Of the total members of the House for the time 
being (in the present case thirty-six members) 
rise accordingly, the Speaker shall intimate 
that leave is granted. If less than the required 
number of members rises, the Speaker shall in¬ 
form the member that he has not the leave of 
the House.” 

'Under this rule the petitioner was called upon 
by the Speaker to seek the leave of the House. 
There was an objection to leave being granted — 
objection having been taken by the Home Minis¬ 
ter — and consequently the petitioner required 
the support of thirty-six members of the Assem¬ 
bly before the adjournment motion could be 
taken into consideration. The petitioner was 
conscious or the fact that he could not get the 
' i-ipporc of thirty-six members of the Assembly 
to his resolution, the .strength of his party being 
very much less than thirty-six and hence a mo¬ 
tion was made for the suspension of rule 71(3) 
under the provisions of Rule 221. Rule 221 is in 
■those words : 

"Any member may with the consent of the 
Speaker move that any rule may bo suspended 
in its application to a particular motion before 
the House and if the motion is carried, the 
rule in question shrJl be suspended for the 
lime being.” 

‘i'h? Speal:':’!' shall decide the procedure to be 
followed in lieu of that contained in the sus¬ 
pended rule.” 

It is clear to me fhat if the petitioner could not 
get the support of ihirty-.six members in order to 
have the opportunity of placing the adjournment 
moti^'H before the House, the petitioner obvious¬ 
ly had les; chance of getting the necessary sup¬ 
port of the House to carry his motion in regard 
io the suspension of rule 71(3'. It appears to 
me that the reason for making this motion of 
suspension of the rule was to get an opportunity, 
indirect^/, to discuss the same thing as was con- 
lemplatcd for discussion if and when the ad¬ 
journment motion was before the House. I am 
foriided in this view of mine by the line of ac¬ 
tion which was taken by the petitioner and 
.^ome of his supporters when both these ques¬ 
tions were before the House. We are, however, 
not, called upon to pronounce upon the appro¬ 
priateness or otherwise of the action of the peti¬ 
tioner. 

(53) The Speaker could not allow the adjourn¬ 
ment motion to be placed before the House be¬ 
cause the requisite support was not forthcoming 
for the motion. The Speaker further did not 
wish to let the motion for the suspension of rule 
71(3) to be discussed because of the fact that the 
day on wliich these motions W'ere placed before 
ihe House was a day set apart for the voting on 
demands. Under the rules of procedure, the days 
set aoart for the voting on demands are to be 
exclusively devoted to such business and other 
motions, save adjournment motions, could not 
be permitted to take precedence over it. None¬ 
theless the Sneaker appears to have pointed out 
that he could accord permission to move the 
jnotion for the suspension of rule 71 (3) later in 
the day. presumably after the time for the 
budget discussions was over. The petitioner and 
his supporters did not agree to accept thi.s con¬ 
cession or suggestion which the Speaker made. 

The result was that the petitioner persisted in 
his demand for having the adjournment motion 
as also the motion for the suspension of rule 71 
(3) placed before the House. The Speaker called 
the petitioner to order several times but the 


petitioner disregarded the orders of the Speaker 
There was, therefore, without doubt disorderly 
behaviour on the part of the petitioner. By virtue 
of the authority conferred on the Speaker under 
rule 189, the Speaker in order to 'preserve order* 
directed the petitioner to withdraw immediately 
from the House. The petitioner even disobeyed 
this order with the result that the Speaker was 
compelled to direct that the petitioner be re¬ 
moved from the House and in removing the peti¬ 
tioner if the employment of force was necessary 
to employ such force. The result was that the 
petitioner v/as removed from the House. After 
the petitioner had been removed, the Speaker 
drew the attention of the House to the dis¬ 
orderly behaviour of the petitioner and stated 
that he was of the opinion that as a matter of 
principle (siddhanta), he should not leave the 
matter at that but should refer this incident to 
the Committee of Privileges for their report. 


(54) A reference was accordingly made to the 
Committee of Privileges of the Assembly which 
considered this question at several sittings and 
then made a report to the House on the 26th 
March, 1953. The report of the Committee of 
Privileges was considered by the House and a 
resolution in approval of the report was adopted 
on the 30th March. 1953. whereby the petitioner 
was found guilty of a breach of privilege and 
was suspended from participating in the pro¬ 
ceedings of the House till the end of the session. 
It is this resolution, as I have indicated earlier, 
which is the main target of attack by the peti¬ 
tioner. 


(55) It is interesting to observe here again, 
I hat the resolution was dated the 30th 
March. 1953, and then the fact that the session 
of the House ended on the 2nd April, 1953, at 5 
o.m. This petition was moved on the 2nd April. 
1953. at 10-15 a.m. before us. I am drawing a> 
lention to these dates because of the fact that 
m behalf of the opposite parties an objection 
^as taken to the hearing of this petition on the- 
iround that the petition had become more or 
ess infructuous, inasmuch as the punishment, ii 
[here w’as any punishment, had spent itself out. 
rt was further argued by the learned Advocate 
3eneral that any harm that may have accrued 
oy the resolution cannot now be undone by our 
ntervention. 

(56) Tliis petition was moved before us» as I 
liave said, on the 2nd April, 1953, and we issued 
notice. to the opposite parties because of the im¬ 
portance of this case and the importance oi m 
issues which it raksed and also because 
[bought it proper under the circumstances . 
:ido the questions v/hich w’ere raised 

Lhe dignity of the Speaker of the House, its p ' 
^•ileges and the protection which the 
claimed, aftpr deliberation and after 
full assistance of learned counsel on both si 

(57) On behalf of the petitioner the 

were raised were these. First, that J I- 
lure which had been adopted by 

referring the matter of the “<^tsorderIy cond 

)f the petitioner was unwarranted by tne ^ . 

'\f procedure prescribed and as such was in ® . 

;he creation of a new privilege, or In any 
was the extension of a privilege. , 

(58) Second, that the Speaker having ordeg 

he forcible eviction of the petitioner from 
^ouse for disorderly conduct, he could 
juentlv refer that very conduct to the Comrn ^ 

)f Privileges for renort and that the 
lot on the basis of the report of the Comm 
Privileges punish the petitioner a second 
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as they had by resolving to have him suspended. 
On behalf of the petitioner it was contended that 
this second punisnment, so to speak, was a 
breach of Article 20 (2) of the Constitution and 
as such an invasion on the fundamental rights 
of the petitioer. 

(59) Tne two main questions referred to ear¬ 
lier, whicn were janv'assed before us were argued 
with considerable acuity and Ihoioughness by 
counsel on either side. The entire field of par¬ 
liamentary procedure and practice was covered 
and &11 conceivable authorities on the point were 
placed before us by Sir Iqbal Ahmad appearing 
on behalf of the petitioner and the learned Ad¬ 
vocate-General appearing on behalf of the op¬ 
posite parties. My learned brother has exhaus¬ 
tively dealt with the authorities and I do not, 
therefore, wish to encumber my judgment by a 
repetition of the same. I, therefore, propose to 
refer to only those authorities which in my judg¬ 
ment most properly determine the questions 
raised, and to very briefly indicate my reasons 
for agreeing with my learned brother in his con¬ 
clusions. 

(GO) Sir Iqbal Ahmad contended that the 
Speaker could not reter the disorderly conduct 
of a member of the House to the Committee of 
Privileges and that the only power w'hich the 
Speaker had of dealing with such disorderly con¬ 
duct was provided for by rule 189 of the Rules 
of procedure of the U. P. Legislative Assembly. 
The aforesaid rule is in these words: 

“189(1)— The Speaker shall preserve order; and 
may direct any member whose conduct in his 
opinion is disorderly, to withdraw' immediately 
from the House and the member so ordered to 
withdraw shall do so forthwith end absent hira- 
^^self during the remainder of the day's silting. 
■"(2) If any member is ordered to v/ithdraw a 
second time in the same session, the Speaker 
may direct him to withdraw from the meetings 
of the House and may name h.ni. Similarly, 
if a member v/hen ordered by the Speaker to 
withdraw, does not obey the order, the Speaker 
may mme him. As soon as the member is 
named, the leader of the House shall forthwith 
make a motion to the effect that the member 
so named be suspended for the period to be 
mentioned in the motion: 

Provided that this period shall in no case be 
longer than the remainder of the session: 

Provided further that the House may at any 
time, on a motion being made, resolve that 
such suspension be terminated. 

“(3) The Speaker shall have full authority to 
carry out his order or the decisions of the 
House and may employ or authorise the em¬ 
ployment of necessary' force at any stage of the 
proceedings. 

“(4) The Speaker may in the case of grave dis¬ 
order arisiiig in the House saspend any sitt¬ 
ing for a time to be determined by him". 

By virtue of t^e provisions of sub-r. (1) quoted 
above. It was contended by Sir Iqbal Ahmad that 
the Speaker having directed the petitioner to 
withdraw from the House and having used force 
nt^er sub-rule (3) for the enforcement of the 
order of withdrawal, the Speaker had exhausted 
^ power that he had in respect of that dis¬ 
order. It was contended that the Speaker not 
having “named” the member and there not hav- 
mg been a motion by the leader of the House 
forthwith to suspend the member named, the 
Speaker had no jurisdiction or power to have the 
suspension of the member brought about through 
the mediation of the Committee of Privileges. It 
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was strenuously contended by Sir Iqbal Alimad 
that the procedure adopted by the Speaker was a 
novel proceaui'e—a procedure unknown to Parlia¬ 
mentary practice. 

According to Sir Iqbal Alimad, there never had 
been a case in parnamentary lustory where a 
member s disorderly conduct had been relerred to 
the Committee of Privileges by a Speaker with¬ 
out naming him and aiter he had been physi¬ 
cally ejected from the House. In support of his 
contention passages from Sir T. Lrskiiie-May's 
Parliamentary Practice were quoted, I do not 
consider it necessary to quote the passages from 
May's Parliamentary Practice on which reliance 
was placed out I do propose to consider the 
question raised at a later stage while determining 
whether or not it is open to this Court to go in¬ 
to inese questions in view of the fact that the 
Consatution precludes us from going into these 
questions. 


{. 01 ) Aunougn on benaif of the Speaker, objec¬ 
tion was taken to cur jurisaicLlon to investigate 
into the questions raiseu by this petition yet it 
was staica on his behalf by the learned Advocate 
General that the Speaker did not wish to claim 
the privilege oi shuiLmg out liom our scrutiny 
the proceedings of the House in respect of the 
actual incident. As a matter of fact the learn¬ 
ed Advocate-General made the relevant proceed¬ 
ings of the Assembly part of the counter-aliidavit 
wnkh was hied on behalf of the Speaker. This 
attitude made it possible for us to look into the 
proceeding.! and know exactly what happened on 
the 4th r.iarch, 1943, in the House. Prom the 
proceedings it appears that the applicant was ex¬ 
cluded from the House by the use of force when 
he refused to follow the direction of the Speaker 
to leave the House. 

Ii also appears from the proceedings that the 
Sr>eakcr of h:s own accord referred the matter of 
the petiLioners unruly behaviour to the Com¬ 
mittee of P/:v'oges of the House for considera¬ 
tion and report and that Committee made a re¬ 
port to the House on v/hich the House recorded 
the resolution of the SOtii March, 1953, which is, 
as I have already stated, being impugned by these 
proceedings m this Court. The learned Advo- 
cate-Gencial argued that the conduct of the pro- 
ceedmgs by the Speaker was strictly in accord¬ 
ance wdth the ruies of procedure prescribed It 
was contended by the learned Advocate-General 
in reply to Sir Iqbal Ahmad’s contention that it 
v/as not obligatoiy under rule 189 (2) to name 
tlie offending member. it was further contend¬ 
ed that apart from the provisions of rule 189 (2) 
it was open to the Sioeaker, under rule 67, to re¬ 
fer the conduct of the applicant to the Committee 
of Privileges for examination, investigation and 
report. I do not consider it necessary, in view 
of what I shall say presently, to express any opi¬ 
nion as to whether or not the interpretation put 
by the learned Advocate-General on rule 189 as 
also on rule 67 is con*ect. 

(62) The main question which to my mind 
calls for determination in this application is whe¬ 
ther this Court has the power to review the 
action taken by the Speaker in regard to the 
conduct of the applicant in (he House on the 4th 
March, 1953. Further, whether it is open to this 
C/Ourt to scrutinise and pronounce upon the deci¬ 
sion taken by the Speaker in referring the ques¬ 
tion to the Committee of Privileges and further 
to pronounce upon the legality or otherwise of 
the resolution of the House ahopted on the report 
of the Committee of Privileges. 

(63) It must be conceded that the House is the 
sole judge of its own privileges, it must also be 
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conceded, however, that Courts elsewhere have 
iroin time to time scrutinised as to whether or 
not in judging theii’ privileges and in pronounc¬ 
ing upon those privileges, the Houses of Parlia¬ 
ment have not ‘m fact’ exceeded their well re¬ 
cognised privileges or have in fact attempted to 
create new privileges. This position in England 
was crystallised by a long process. During the 
period of the growth of these principles, histo¬ 
rians have noticed a struggle between the Courts 
and the Legislature. In India we have no such 
history. Li England, four cases to my mind 
consolidated the position of the Courts and Par¬ 
liament vis-a-vis each other. These cases are; 
— ‘Ashby V. White (1703) 92 E. R. 126 (O), Paty's 
case (P)’, — ‘Stockdale v. Hansard (D)', and the 
‘case Oi the Sheriff of Middle-sex (G)*. 


The ratio of these cases appears to be that the 
Courts deny to the Houses the right to determine 
the limits of their privileges while allowing them 
within those limits exclusive jurisdiction. The 
Courts have always allowed the Houses complete 
and exclusive jurisdiction in regard’ to everything 
which takes place within the walls of Parliamenl; 
and the Houses have long claimed little else in 
England. As a matter of fact they have con-’ 
sented to statutory limitations being placed on 
many privileges since the claims to privileges were 
first made by Parliament. The undoubted pri¬ 
vileges of the House of Commons therefore, ap¬ 
pear to be of three kinds; 

(1) Exclusive jurisdiction over all questions 
wnich arise within the walls of the House except 
perhaps in cases of felony and like offences, 

(2) Certain personal privileges which attach 
to members of Parliament, and 

(3) Power of executing decisions on matters of 
privileges by committing members of Parliment 
or any other individuals to imprisonment for 
contempts of the House. 

(63a) Another ancillary matter may here be 
noticed so as to make the category of privileges 
complete, namely, the right winch newspapers 
claimed, to publLsh, fair and accurate reports of 
Parliamentary debates—this right appears to have 
been conceded once for all by the decision in — 
‘Wason v. Walter (1868) 4 QB 73 (P)’. The pri¬ 
vilege here is really a qualified privilege which 
is familiar as a defence to actions of defamation. 
It has, however, nothing . else but its name in 
common with Parliamentary privilege. 

(64) In the case of — ‘(1884) 12 Q. B. D., 271 
(B)’, Stephen J. quoted Lord Denman with 

approval thus: , ^ 

“Whatever is done within the walls of either 

assembly must pass without question in any 
other place”. 

Littledale J. was then quoted thus: 

"It is said the House of Commons is the sole 
Judge of its own privileges; and so I admit 
as far as the proceedings in the House and 
some other things are concerned . 


Stephen J. also quoted with approval the follow¬ 
ing passage of Patteson J.: x xt- 

“Bevond all dispute, it is necessary that the 
proceedings of each House of Parliament should 
be entirely free and unshackled, th3t whatever 
is said or done in either House ^should not be 
liable to examination elsewhere.” 

Coleridge J. is reported to have said. 

“That the House should have exclusive jurisdic¬ 
tion to regulate the course of jts own pre^ee- 
dings and animadvert upon any conduct there 
in violation of its rules or derogation from its 
dignity stands upon the clearest grounds of 


necessity.” 


On these high authorities, which I have quoted 
above, it is clear to me that the security which 
the petitioner in this case wants us to make into, 
the proceedings of the House cannot be made 
by us. 

(65) Apart from the persuasive authority of 
great value of English decisions we have definite 
provisions in our Constitution enj’'oining us to 
look to those authorities in order to know for 
certain what the powers, privileges and immuni¬ 
ties of the Legislatures of our States are, for.l 
Article 194(3) of the Constitution provides; 

“In other respects the powers, privileges and 
immunities of a House of the Legislature of a 
State, and of the Members'and the Committees 
of a House of such Legislature shall be such as 
may from time to time be defined, by the Le¬ 
gislature by law and until so defined, shall be 
those of the House of Commons of the Parlia¬ 
ment of the United Kingdom and of its mem¬ 
bers and committees at the commencement of 
this Constitution”, 

It was because of this provision in the Constitu¬ 
tion that it became necessary for counsel on 
either side, and for us, to go to English prece¬ 
dents and to examine the question partially on 
the footing, as if it arose in England, and had 
to be decided according to English precedents. 

Sir Iqbal Ahmad contended that the aforequot- 
ed provision of the Constitution in regard to the 
powers, privileges and immunities of the House 
had to be read subject to the other provisions of 
the Constitution, inasmuch as all the powers, pri¬ 
vileges and immunities which the House of Com¬ 
mons of the Parliament of the United Kingdom 
enjoyed could not possibly be enjoyed by State 
Legislatures in India. One little illustration was 
taken to illustrate this point. The illustration 
taken was that the Houses of Parliament had the 
privilege of regulating its own composition and as 
such to decide upon elections etc. while there is no 
such privilege vested in the State Legislatures be¬ 
cause the Constitution has made specific provi¬ 
sion for the conduct of elections. A reference ^ 
was made to Part XV of the Constitution. It 
was further contended that Article 194 in its en¬ 
tirety was subject to the other provisions of the 
Constitution and therefore if the House had by 
a resolution on any question of privilege contra¬ 
vened any of the Constitutional privileges, then 
it was not only open to the Court but it was the 
bonnden duty of the Court to declare such reso¬ 
lution ‘ultra vires’. 

(66) If a resolution of the House which does 
not enjoy the status of law nor has the power 
to alter the lav/ infringes any constitutional pro¬ 
vision or is in the teeth of any constitutional pro¬ 
hibition then obviously such a resolution may not 
be binding and a remedy may be had against 
such a resolution. With the aforesaid exception 
the constitutional provisions, to my mind, give the 
proceedings in the Legislative sanctity and maKe 
them inscrutable to the same extent as the pro¬ 
ceedings of the House of Commons. The 
sions which to my mind determine 

are the provisions of Article 194 (3) and Artie 
212 of the Constitution. Article 212 is in these 

words; 

“(1) The validity of any proceedings in the Le¬ 
gislature of a State shall not be called in ques¬ 
tion on the ground of any alleged irregularitj, 

of procedure. . 

(2) No Officer or member of the Legislature o 
a State in whom the powers are vested by or 
under this Constitution for regulating proce 
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dure or the conduct of business, or for main¬ 
taining order m tne Legislature shall be sub¬ 
ject to the junsdiciion oi any Court in respect 
of the exercise oy him of those powers.” 

What was done by the Speaker was in the exer¬ 
cise -of powers vested in him for regulatmg the 
conduct of business of the House and lor main¬ 
taining order in tne Legislature. anis conuucc, 
under Article (2) must, in my judgment, re- 
mam without scrutiny by tiie Coarts. ine peti¬ 
tioner in eliect cnanenges the vanuiLy oi tnepro- 
• ceedings in the Legislature, inasmucn as he :>ays 
that tne Speaker aid not louow tne well recog¬ 
nized parliameniary practice but iiivenied a pro¬ 
cedure of hiS ov;n wnen he reierred the cunauct 
of the petitioner to the Committee oi Privileges 
without naming him. This in my judgment 
must also be deemed to be oiuside lIic scope of 
our scrutiny, for Article 212 (I) in terms prohi¬ 
bits the validity of proceedings being questioned 
on the ground of alleged Irregularny of proce¬ 
dure. It was argued that the irregularity which 
the Speaker in this particular case committed 
was not really an irregularity in procedure but 
was a matter ot substance and in eliect it was 
the creation of a new privilege. I have not found 
it possible to agree v/ith the co.^teniion, lor in 
uiy judgment the matter under controversy was 
nothing but a matter of procedure. 

(67i The next argument which was raised on 
behalf ot the petitioner was that he had ocen 
punislied twice over for the same oifence. It was 
submitted that the exclusion of the peLitiouer 
from the House by force for unruly conduct was 
a punisliment and the suspension recommended 
by the Committee of Privileges and approved by 
the Hoase was also a punishment for the same 
unruly conduct for which he had been ejected 
from the House under the orders of the Speaker. 
It was contended that by virtue of Article 20(2) 
of the Constitution there can be no double 
punishment like this for the same offence. 
Article 20 (1) is in these word^.: 

“No person shall be convicted of any Oilence 
except for violation of a law in force at tlie 
time of the commission of the act charged as 
an offence, nor be subjectcKi to a 
penalty greater than that which might have 
been inflicted under the law in force an he time 
of the commission of the oifence”. 

This, in fact, makes punishment by means of 
‘post facto’ laws, or awarding enhanced punish¬ 
ment under ‘post facto’ lav/s, illegal. It was on 
clause (2) of Article 20 that reliance was piaced 
— tirat clause is in these words: 

"No person shall be prosecuted and punished 
for the same offence more than once.” 

In order to have the protection provided l^y this 
clause, it must be found first that the petdioner 
was ‘prosecuted’ and “punished” for the same 
■offence’ more than once. The word ‘offence’ ap¬ 
pears in all the three clauses of Article 20 and, 
in my judgment the word must bear the same 
meaning in all the three clauses of the Article. 

4 The use of the word ‘offence’ in clause tl) of 
Article 20 makes it perfectly clear to me that by 
the word ‘offence’ in Article 20 is meant some¬ 
thing which is a violation of a law in force and 
for the violation of which the law prescribes a 
penalty. The use of the word ‘offence’ in clause 
^3) also indicates, to my mind, that it has refer¬ 
ence to an act in respect of which a person can 
be accused and where in respect of that accusa¬ 
tion there is a question of taking evidence and 
deciding upon the culpability or otherwise of the 
person charged. The use of the word ‘prosecutr 


ed’ in Article 20 is also indicative of the fact that 
it has a reiereace to a prosecution Tor an ofience 
before a Court. 

Further by Article 367 the provision.s of the 
General Clauses acc, 1897, subject to any aaaf>- 
taiions and modiiications Lnat may have been 
niu^ae Uierem unuer Article 3(2 are made applic¬ 
able to the interpretacion of the CunsLituiiOn in 
tae Same mamiL-r as laey are made applicable 

10 tae nuerpreL^tioa of an Act of the acgisla- 
lure of lae uoniiiiiou of India. By section 3(37; 
OI the General Clauses Act 'oifence' nas been de¬ 
nned to mean any acr or omission made punish¬ 
able by any law lor che Lime being in force. To 
me It appears that the ingredient of the act or 
tne onnssion wiucn is to consliuite ilie oiience 
must be found in a lav/ and the same law must 
prescribe the punishment. 

Breaches which may loosely be teuned 
‘oflences’ cannot, to my m:nd. fall v/iihui the 
purview of Article 20 of tne ConsUtution. We 
speait loosely or social oliences and of depart- 
meiuai oUences, but these lapses cannot obvious¬ 
ly come Within the pur'viev/ oi the word ‘ olience’ 
wuliin the meaning of Article 20. All Bpi-s in 
tne social spacre are punished in some form or 
other, if ihe word ‘punisnmenL' is to be given the 
same loose end wide meaning as was aitempLed 
to be given to the word ‘oifence’. it was aigu- 
c-d by Sir Icbai Ahmaa ihat under rule 63 of the 
Rules of Biocedure ox the L. p. Legislative 
Assembly certain puiiisnmenLS, as punisnmcnts. 
have been catalogued and prescribed. it was 
also pointed out uiat expulsion ol a member and 
the suspension m a member are both classea as 
piuiislunenus under the rules. In my jud^meni 
me word ‘pmnshrnent’ in rule 63 has been used 
in a wide and popular sense and not m the sense 
in which the word has been used in the Consti- 
luiion in Article 2u. 

There is, in my judgment, another way of look¬ 
ing at this muicr. The action of the Speaker, 
m having the applicant removed from the House* 
lor iinruiy bLhaviour was not a punishmeiu and 
was not, strictly speaking, -ex'puision’ w.thin ihe 
meaning of nue 63 (4;. The Speaker, it must 
be rememben-ed, asked the applicam to v/ithclraw 
i.om the Kot.oO for disorderly conduct under the 
powers conlerred on him by rule 1G9 (1; Whe'i 
the applicant refused to withdraw then 
uie Speaker had him put out of the 
House under the powers vested "m hun bv sub¬ 
rule (3) of rule 189. This action of the Speaker 
was not really punitive action, but was preven¬ 
tive action. Under rule 189 (1; the Speaker has 
been given power to preserve order and he has 

11 rtner been armed with the power to direct a 
uiember to withdrew if his conduct appears to 
be disorderly to the Speaker; the Sneaker has 
lurthei oeen given the power to enforce his de¬ 
cision under sub-rule (3*. He has not been em¬ 
powered. as such, to punish any member lor dis¬ 
orderly conduct. 

that the action 

Which the Speaker took was for preserving future 
order for he could not possibly preserve that 
order which had already been broken and he had 
not been given any other power save the power 
to preserve order under rule 189 ( 1 ). Anythin^' 
that 15 done in order to safeguard against ix 
future recurrence of the same danger is not puni¬ 
tive action but is preventive action, but what 
done by the resolution of the House IZ to su's- 
pend the petitioner for the disorderly conduct 
for winch he had not really been punished eaV 
her. In my judgment in this view of the matter 



340 Allahabad 

also, there was no breach of Article 20 (2) of the 
Constitution. 

(68) I wish, however, to make it clear that in 
the event oi' my being persuaded to hold that 
there was double punishment of the petitioner 
for the same oifence—offence as contemplated by 
Article 20 (2) of the Constitution — then I would 
have felt little didiculty in holding that the peti¬ 
tioner would have been entitled to relief by this 
Court because in my judgment the privileges, im¬ 
munities and powers of the House or iU Speaker 
could not override the positive prohibitions con¬ 
tained in the Constitution, nor could they make 
the provisions of Part III — the Fundamental 
Rights—nugatory, even though Article 194(3) has 
not been made specifically subject to the other 
provisions of the Constitution. To hold other¬ 
wise would be to place the Speaker or the Legis¬ 
lature of a State, above the Constitution — that, 
in my judgment can never be held. The consti¬ 
tutional guarantees, subject to the limitations as 
are permissible under the Constitution, contained 
in Part liT of the Constitution must reign 
supreme above everything created under the Con¬ 
stitution. 

(69) In the result I agree with my learned 
brother in the order which he has proposed, 
namely, that this petition has no merits and must 
be dismissed with costs. 

(70) BY THE COURT: For the reasons given in 
our respective judgments we dismiss this applica¬ 
tion with costs. 

A/D.RR. Application dismissed. 
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CHATURVEDI J. 

Jagan and others, Applicants v. Ram Kishore 
Pandey and others. Opposite Party. 

Criminal Misc. tWrit) No. 168 of 1953, D/- 
24-11-1953. 

(a) IJ. P. Panchayat Raj Act (26 of 1947), Ss. 85 
and 110 — U. P. Panchayat Rules, R. 95A — Rule 
not ultra vires. 

Rule 95-A is not 'ultra vires’ as being incon¬ 
sistent with the provisions of S. 85. The Rule 
really lays down the procedure to be followed 
when a revision is preferred under S. 85 of 
the Act and it is in no way inconsistent with 
the provisions of the section. (Para 2a) 

(b) U. P. Panchayat Raj Act (26 of 1947), S. 85 

— Revision not accompanied by affidavit — Power 
to di.smiss at any stage. 

A revision under S. 85 of the Act if not 
accompanied by an affidavit as required by 
R. 95A of the U. P, Panchayat Rules, is a 
defective application and can be rejected at 
the outset. But even if it is admitted, the 
magistrate has jurisdiction to dismiss it at any 
stage if he finds that it is defective and has 
not been properly filed. (Para 3) 

(c) U. P. Panchayat Raj Act (26 of 1947), S, 85 

— Power to act suo molu when a revision is found 
to be defective — (Constitution of India, Art. 226), 

Where a revision application under S. 85 
even though not accompanied by an affidavit 
'as required by Rule 95A h?,3 been admitted 
but the defect is dt'^covered at the time of 
final hearing when both parties are present 
the revising authority is not bound to dismiss 
such application at that stage on the ground 
of such defect but should consider the ques¬ 
tion whether it would act ‘siio motu’ in 
exercise of its powers under S. 85. If it finds 


A. 1. B, 

that there are some defects in the decree or 
order of the Panchayat! Adalat leading to 
miscarriage of justice, then certainly it is open 
to It to exercise its powers ‘suo motu’. (Para 4) 

Generally speaking, it is not necessary for 
Magistrates exercising powers under S. 85 of 
the Act, to say in every order whether they 
would like to exercise their powers ‘suo motu’ 
or not. But in a case of this kind, where 
the case has reached the stage of final hearing 
and the defect in the revision is discovered 
at that stage, it is certainly desirable that the 
Magistrates should consider whether they 
would act on their own motion or not in that 
particular case, and this consideration of theirs 
should appear from the order passed by them, 
or by the Munsifs as the case may be, 

(Para 6) 

Where the order of the Magistrate in dis- 
missmg the revision shows that he never 
applied his mind to this aspect of the question 
but on the other hand was oblivious of his 
powers to act ‘suo motu’ in such cases, his 
order is liable to be quashed by a writ of 
certiorari. (Paras 4, 5) 

Krishna Shanker, for Applicants; Iqbal Ahmad, 
for Opposite Party (No. '1). 

ORDER: This case was ordered to be connect¬ 
ed with Civil Misc. Writ No. 187 of 1953. In Misc. 
Writ No. 187 of 1953, the learned Judge admitted 
the application, mentioned three pomts which 
were considered to arise in that case. These points 
have been argued in the present Writ case, and 
I now propose to deal with them after briefly 
giving the facts of the case. 

(2) The Panchayat! Adalat of Bhabhot Circle, 
district Sultanpur, passed an order on the 27th 
Jime, 1951 holding that the applicants had com¬ 
mitted an offence under sec. 447, I. P. C. and 
sentenced them to a fine of Rs. 50/- each. A 
revision against this order was preferred before 
the Sub-Divdsional Magistrate, Sadar, on the 30th 
July, 1951. When it v/as filed, there was no affi¬ 
davit along with it as provided by Rule 95-A(l) 
of the Rules fr: med under the U. P. Panchayat 
Raj Act. An affidavit, however, was subsequently 
filed some months after revision had been filed. 
The matter came on for hearing before the learn¬ 
ed Sub-Divisional Magistrate on a number of 
dates, and the learned Magistrate dismissed the 
revision by his order dated the 21st April, 1953 on 
the ground that the revision was incompetent, 
inasmuch as it was not accompanied by an affi¬ 
davit. 

The present application under Articles 226 and 
227 of the Constitution praj^s for setting aside the 
order of the learned Magistrate as also of the 
Panchayat! Adalat. The learned counsel has argu¬ 
ed that the order of the learned Magistrate shows 
that he thought that he was helpless in the 
matter: and in view of the defect of not filing 
an affidavit with the Revision application, he .had 
no power to interfere with the order of the 
Panchayati Adalat. j 

(2a) It was urged by the learned counsel, in the | 
first instance, that Rule 95-A is ultra vires, inas¬ 
much as it is inconsistent with the provisions or i 
sec. 85 of the U. P. Panchayat Raj Act. I am 
unable to accept this contention of the learned 
counsel. What Rule 95-A(l) lays down is that 
an application filed under sec. 85 should be accom¬ 
panied by an affidavit stating the specific groun^ , 
on which it is based, and a certified copy J*”® 
order against which it is made. Sub-rule (2) then ^ 
goes on to provide that notice of the application 
would be sent to the opposite party with a copy 
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of the application; and a report of the Sarpanch 
would also be called for. Suo-ruie (3> says that 
the couit shall, before passing orders on the appli¬ 
cation give a reasonable opportunity to both the 
parties of being ne^rd. It wouid be ciear from 
the provisions of thiS Rule that it really provides 
a procedure which is to be followed when a revi¬ 
sion is preferred under sec. £5 of the Act. Section 
85 of the Act says that a court may act on Uie 
application of any party or on its own motion. 
The Rule in question further adds that that appli¬ 
cation should be accompanied by an affidavit. I 
find noth:ng inconsistent in the provisions of sec. 
85 and Rule 95-A. There are numerous instances 
in the different Acts where the Rules provide for 
the filing of additional documents, and the 
validity of the Rule has never been questioned 
I on that ground. I, therefore, do not see any 
reason to hold that Rule 95-A is, ‘ultra vires’ as 
being inconsistent with the provisions of sec. 85. 
The Rule really lays down. Uie procedure and it 
is in no way inconsistent with the provisions of 
the section, ' 

(3) The next point that was argued w'as that 
the revision having once been aaniuied, it was 
not possible lor tne learned Magistrate to hc^ve 
rejected it on the ground that it was not accom¬ 
panied by an ailidavit. Here tgain I do not Imd 
it possible to agree with me contention of the 
learnea counsel, it is quite ciear Xioni uuie 95-A 
that the revision petition must be accompanied by 
an ailidavit, and if a revision pctiliou is filed 
without any ailidavit, then obviously tiie revision 
is not complete. It could have been rejected the 
very moment that it was prelerred; but :1 lor 
some reason the defect was not noticed at that 
stage and was pointed out by the opposite party 
at the date of the final hearing, the position is 
really not in any way altered. The revision w^^s 
a defective revision, and if the office of the Alagis- 
trate did not notice the defect, there is no reason 
for holding that the learned Magistrate had no 
jurisdiction at that stage to dismiss the revision 
on the ground that it was not accompanied by an 
affidavit. Tne revision being cleany a defective 
one, the learned Magistrate had a jurisdiction to 
dismiss it at any stuge of the proceedings when¬ 
ever the defect was brought to the notice of the 
leanied Magistrate. Prom what I have stated 
above I am of tiie opinion tlrat it is open to a 
Magistrate to dismiss a revision at any stage of 
the case before h;m, if he finds that it is defec¬ 
tive and huS not been properly filed. 

(4) The next question as to whether he is bound 
to dismiss such an application may be consider¬ 
ed from two aspects—namely the rigiit oi the p^rty 
and the power of the Revising authority. As far 
as the right of the party is concerned, the party 
not having acted according to the provisions of 
law, his right came to an end ana it Is open 
to the Revising authority to dismiss the revision 
on the ground of its being a deiective one. But 
this does not necessarily lead to the conclusion 
that the power of the Revising authority to inter¬ 
fere with the decree or order of the Panchayati 
Adalat also does not exist at all in such a case. 

Section 85 clearly provides that a Magistrate 
or Munsif can cancel the jurisdiction or quash 
any decree or order, on the application oi any 
party or on his own motion. If the revision has 
been entertained and the record has been sum- 
inoned, and both the parties are present, then 
Ine learned Magistrate should consider whether, 
m a case like that, he would like to dismiss the 
revision, or act ‘suo motu’ in the matter, the 
power being undoubtedly there to act on his own 
motion, if he finds that there are some defects 


in the decree or order of the Panchayati Adalat 
leading to miscarriage of justice, then certainly 
it is open to him to exercise his powers ‘suo 
motu’. The case having reached that stage, it 
would not be desirable to dispose it of sunply 
on the ground that there was a defect in the revi¬ 
sion, which was not noticed previously and which, 
if noticed, could have been easily remedied. 

I have already said that the Magistrate certainly 
has a discretion to dismiss the revision at any 
stage of the case. But at the same time if it has 
been brought to his notice that the order of the 
Panchayati Adalat is liable to be quashed, then 
certainly he has a right of his own accord to 
interfere with the order and to qut-sh the decree 
or order passed by the Panchayati Adalat. He 
might very well say that the revision is defective 
and he is dismissing it ou that ground: and at 
the same time, he is quashing the order ‘suo 
motu’ because of certain defects found in the 
order. The position, therefore, is that if a revision 
lias been admitted, notice issued to the other 
party and the record is before the court then the 
Revising otficer must apply his mind to find out 
v/hether it is a case in which he wouid like to 
act 'SUO motu’ or not. It is open to him to say 
that, looking to the facts of the case, he would 
not like to exercise his discretion of acting of his 
own accord, and it would be equally open to him 
to set aside the order of the Panchayati Adalat 
if he considers it proper to do so. 

What I wish to emphasise is that if the revi¬ 
sion once having been admitted, is ready for final 
hearing and it is then found to be defective, then| 
the learned Magistrate should further consider 
the question whether he is inclined to interfere 
with the order of the Panchayati Adalat of his 
own accord or not. His interference of his ownj 
accord is also discretionary but the order of the 
learned Magistrate should show that he has con¬ 
sidered the question whether he would like to 
interfere with the order of his own accord, or 
he would not like to so interfere. In the absence 
of the expression of his opinion on this point, 
a doubt remains whether the learned Magistrate 
was really conscious of his power of setting aside 
the order of the Panchayati Adalat of his own 
accord. In the order under consideration the 
learned Magistrate remarked: 

“The v;ord3 of the statute must be given their 
literal meaning and it is not open to a court 
to introduce any consideration of public policy 
or equity to control or restrict the natural mean¬ 
ing of the words used by the legislature. The 
word “accompanying” ment'oned in Rule 95-A 
can have the only literal meaning of the affi¬ 
davit filed with the revision application at the 
same time and legally the application is not, 
therefore, maintainable.” 

These observations of the Itarned Magistrate showi 
tiiat he thought that he was powerless in the 
matter and, therefore, never applied his mind to 
the further question as to wheLher the order of 
the Panchayati Adalat was such as would induce 
him to interfere with it of his own accord. 

(5) In this view of the matter I think that this 
order should not be allowed to stand. I, therefore, 
quash the order of the learned Sub-Divisional 
Magistrate of Sadar, district Sultanpur, and send 
the case back to him to be restored to its original 
number. The learned Magistrate should further 
consider the question wheLher this is a case in 
which he considers it proper to interfere with the 
order of the Panchayati Adalat of his own accord 
or not. 
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(6) Generally speaking, it is not necessary for 
Magistrate, exercising powers under sec. 85 of 
the Act. to say in every order whether they would 
like to exercise their powers ‘suo motu’ or not. 
But in a case of this kind, where the case has 
reached the stage of final hearing and the defect 
in the revision is discovered at that stage, it is 
certainly desirable that the learned Magistrates 
should consider whether they would act on their 
own motion or not in that particular case, and 
fhis consideration of theirs should appear from 
,the order passed by them, or by the learned 
Munsifs as the case may be. 

(7) The writ petition is allowed and the order 
of the learned Magistrate is quashed, and the case 
is back to him for a fresh decision in the 
light of the observations made above. 

( 81 As it is a criminal case, no question of costs 
arises. 

A/K.S.B. Petition allowed. 
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DESAI J. 

Prem Shankar. Applicant v. State. 

Criminal Revn. No. 1713 of 1953. D/- 12-10-1953. 
against order of S. J., Farrukhabad. D/- 7-7-1953. 

Police Act (1861), Ss. 20, 23, 24 — Slation officer 
making report under S. 70 of the U. P. Excise 
Act — (U. P. Excise Act (4 of 1910), S. 70). 

The regulating of criminal procedure does 
not seem to be any of the objects behind the 
passing of the U. P. Excise Act and it cannot 
be said to have been passed for regulating 
criminal procedure. Therefore, under S. 20 a 
station officer cannot exercise any authority 
conferred upon him under the U. P, Excise 
Act. But S. 20 permits him to exercise autho¬ 
rity conferred upon him by the Police Act 
itself. So he can detect and bring offenders to 
justice and can lay anv information before a 
Magistrate. Section 70 of the U. P. Excise Act 
specifically, and regardless of the provisions of 
the Police Act, permits a Magistrate to take 
cognizance of an offence on his report. It is 
of no consequence that he cannot validly exer¬ 
cise the powers of an Excise Officer: his ability 
to do so is not a condition precedent for his 
making a report, and his making a report is 
not necessarily exercising an Excise Officer’s 
powers. His making a report can be treated 
as exercising his powers under the Police Act. 

(Paras 1. 2) 

Anno: Police Act. S. 20 N. 23: S. 23 N. 1; 
S. 24 N. 1. 

P. C. Chaturvedi. for Applicant. 

ORDER: The applicant, who has been convicted 
under Section 60 (a) of the Excise Act, challenges 
the conviction on the ground that the Magistrate 
took cognizance of the offence said to have been 
committed by him on a report made by a station 
officer of a police station in contravention of the 
provisions of Section 20 of the Police Act, Under 
Section 70 of the U. P. Excise Act. no Magistrate 
can take cognizance of an offence punishable 

under Section 60 “except.on the complaint 

or report of an Excise Officer.” An Excise Officer 
is defined in Section 3(2) to mean “any officer or 
person appointed or invested v;ith powers under 
Section 10.” Section 10 authorises the State Gov¬ 
ernment to empower officers and persons to per¬ 
form certain acts and duties. The State Govern¬ 
ment has, in exercise of that power, conferred 
powers upon station officers in charge of police 
stations some of the powers mentioned in Sec. 10. 


State (Desai J ,) 

Accordingly a station officer in charge of a police 
station is an excise officer and a Magistrate can 
take cognizance of an offence on a report made 
by him. 

In the present case, the learned Magistrate took 
cognizance of the offence on the report of a station 
officer. Section 20 of the Police Act lays down that 
police officers enrolled under the Police Act 

“shall not exercise any authority, except the 
authority provided for a police officer under this 
Act and any other Act which shall hereafter be 
passed for regulating criminal procedure.” 

Under Section 23 of the Police Act, it is the duty 
of every police officer 

"to prevent the commission of offences and public 
nuisances, to detect and bring offenders to 
justice and to apprehend all persons whom he Is 
legally authorised to apprehend.” 

Section 24 makes it 

“lawful for any police officer to lay any informa¬ 
tion before a Magistrate and to apply for a 
summons, warrant etc.” 


(2> The argument advanced on behalf of the 
applicant is that, though the learned Magistrate 
could lake cognizance of an offence on a report 
of an excise officer, a station officer is prohibited 
by Section 20 of the Police Act from exercising 
the powers of an excise officer and therefore from 
making a report to a Magistrate for taking the 
cognizance of an offence. It may be assumed that 
the U. P, Excise Act is not an Act passed for 
regulating criminal procedure within the meaning 
of Section 20 of the Police Act, though some of 
its provisions do regulate criminal procedure. 
Section 20 does not say that the Act must have 
been passed exclusively for regulating criminal 
procedure but the regulating of criminal proce¬ 
dure does not seem to be any of the objects behind 
the passing of the U. P. Excise Act and it cannot 
be said to have been passed for regulating criminall 
procedure. It can. therefore, bfe said that a station; 
officer cannot exercise any authority conferred' 
upon him under the U. P. Excise Act. 

But Section 20 permits him to exercise authority 
conferred upon him by the Police Act itself. So 
he can detect and bring offenders to justice and 
can lay any information before a Magistrate and 
can apply for the issue of a summons, warrant 
etc. The station officer, in the present case, has 
simply laid information before the learned Magis¬ 
trate that the applicant has committed an offence 
and applied for the issue of a summons against 
him. It cannot be disputed that he could do thK 
under the Police Act. It does not matter if the 
offence that the applicant is said to have com¬ 
mitted is punishable under the U. P. Excise Act. 
The powers conferred by Sections 23 and 24 are 
with regard to all offences punishable under any 
Act whatsoever. 


If the station officer had not been conferred 
the powers of an excise officer, though he could 
report to the Magistrate that the applicant h^ 
committed an offence punishable under Section ou 
of the Excise Act, the Magistrate could not taxe 
cognizance of the offence on that report because 
he would be barred from doing so by Section m 
of the Excise Act. But in the present case, tne 
station officer has been rightly or WTongly given 
the powers of an excise officer. He is a ‘de ^cto 
excise officer, if not a ‘de jure’ excise officer. 
Section 70 contemplates a ‘de facto’ excise officer, 
there are no such words as “duly appointed m 
it. Further when the Act itself treats him as ^ 
excise officer, he must be deemed to satisfy tne 
requirements of Section 70. The Act must o 



I 






1954 Raj Kisiiokk v. State of Uttak Pradesh (Agarwala J.) Allahabad 343 


read as a whole and it would be against all canons 
of interpretation to hold that he is not an Excise 
Officer within the meaning of Section 70, when 
he is one as defined in Section 3 (2) of it. 

Section 70 specifically, and regardless of the 
provisions of the Police Act, permits a Magistrate 
to take cognizance of an offence on his report. It 
is of no consequence that he cannot validly exer¬ 
cise the powers of an Excise Officer; his ability to 
do so is not a condition precedent for his making 
a report, and his making a report is not neces¬ 
sarily exercising an Excise Officer's powers. His 
making a report can be treated as exercising hrs 
powers under the Police Act. Section 70 does not 
* require that he must make a report as an Excise 
Officer, or in the exercise of his powers of an 
Excise Officer, but even if it is interpreted to 
require this, the requirement is subject to the 
provisions of Section 3(2) as explained above. It 
Is the Excise Act which requires a report by an 
excise officer and it is that very Act wliich creates 
an excise officer. 

There is nothing in it to prevent a police officer’s 
being conferred the powers mentioned in S. 10 
of it. It contemplates the conferring of these 
powers upon a police officer. As scon as the 
powers are conferred upon him he becomes an 
excise officer even if he cannot validly exercise 
them. It is irrelevant to consider whether the 
Police Act prevents the conferment of those powers 
upon him. The question before us is whether he 
Is an excise officer within the meaning of the 
Excise Act and not v/hether he is an excise officer 
within the meaning of the Police Act. Therefore. 
I find that the station officer was not debarred 
from making a report and is an excise officer: the 
learned Magistrate could take cognizance of the 
offence on his report. 

(3) There is no other coniention raised before 
me and the application is dismissed. 

(4) There is no justification for certifying that 
the case is a fit one for appeal to the Supreme 
Court under Art. 134 (1) (c) of the Constitution. 

B/D.H.Z. Revision dismissed. 
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AGARWALA AND RANDHIR SINGH JJ. 

Raj Kishore. Applicant v. State of Uttar Pra¬ 
desh and another, Opposite Party. 

O. M. An. (O. J.) No. 66 of 1953, D/- 19-11-1953. 

(a) Constitution of India, Art. 311 — “Re- 
tnoval”, meaning of — (W'ords and Phrases). 

The word ‘removal’ in Art. 311 is not used 
in its wider sense of termination of service 
but is used in its restricted sense of removal 
by way of punishment. Consequently, a Gov¬ 
ernment servant, who. under Rule 465 of the 
Civil Service Regulations as adapted in Uttar 
Pradesh, has been made to retire compulsorily 
is not entitled to an opportunity of showing 
•cau.se as contemplated in that article. AIR 
1954 All 235, Foil. AIR 1953 SC 250, Rel. on. 

(Paras 11, 15) 

t*(b) Constitution of India, Arts. 311 and 226 
4iovcrnment servant compulsorily retired He 
has no legal remedy — (Master and servant) 
4CivU Service Regulations, Rule 465). 

A Government servant who has been com¬ 
pulsorily retired under Rule 465 of the Civil 
Service Regulations, as adapted in Uttar Pra¬ 
desh, without giving any reasons and without 


following the procedure as laid down in the 
Government notifications of 1949 and 1952 
and contrary to the latter part of the note 
appended to Rule 465 has no legal right to 
get his compulsory retirement set aside by a 
Court of law. His remedy Is merely political. 

(Para 16) 

(c) General Clauses Act (1897), S. 21 — U. P. 
General Clauses Act (1 of 1904), S. 27 — Power 
to amend rule — Binding nature of such amend¬ 
ment — (Civil Service Regulations, Rule 465) — 
(Master and servant). 

The authority which can make a rule (e.g. 
Rule 465 of the Civil Service Regulations 
dealing with compulsory retirement) has also 
the power to alter or modify it from time to 
time. Ic iollov/s. therefore, that every Gov¬ 
ernment servant is bound by any subsequent 
alterations, amendments or additions made in 
the rules in existence when he was recruited 
to the service. (Para 18) 

(d) Constitution of India, Art. IG — Civil Ser¬ 
vice Regulations, Rule 465 is not ‘ultra vires.’ 

Rule 465 of the Civil Service Regulations, 
as adapted in Uttar Pradesh, dealing with 
the compulsory retirement of a Government 
servant, is not ‘ultra vires’ of Article 16 of the 
Constitution of India, as neither clause (1) 
nor clause (2) of that article applies to the 
question of retirement. (Para 19) 

t*(e) Constitution of India, Arts. 310, 311 and 
14 — Civil Service Regulations, Rule 465 — Ter¬ 
mination of service — General and special provi¬ 
sions — Article 310, is not controlled by Article 
14 — Rule 465 is not ‘ultra vires’ of Art. 14. 

In the matter of termination of the ser¬ 
vices of a Government servant, the provisions 
to be considered are Articles 310 and 311. 
Article 14 does not control Article 310. The 
reason is that Article 14 is a general provi¬ 
sion relating to all kinds of laws and all kinds 
of persons, while Article 310 deals with a 
special or particular matter, namely. Govern¬ 
ment ‘servants and termination of their 
services. The maxim ‘general] a specialibus 
non derogant’ applies. (1898) AC 748 (754), 
Poll. (Para 21) 

That portion, therefore, of Rule 465 of 
Civil Service Regulations which vests arbi¬ 
trary power in the hands of the Government 
to single out one from the class of Govern¬ 
ment servants who have completed 25 years 
of service for special treatment by compul 
sorily retiring him without assigning any 
reason, while not applying the same rule to 
another Government servant belonging to the 
same class even though violative of the spirit 
underlying Article 14 of the Constitution is 
not ‘ultra vires’ on that account because the 
rule is consonant v/ith the principle embodied 
in Article 310 and it is Article 310 which 
governs the matter and not Article 14. It 
rollows that the services of a Government 
servant can be terminated at the plea.sure of 
the State which means without assigning 
any reason. (Paras 20, 21) 

Dictum: Arbitrary exercise of even ad¬ 
ministrative powers vested in the Government 
is bound to lead to resentment and dissatis¬ 
faction against the Government. It v/ill be in 
its own self-interest and the interests of the 
State as a whole that the administrative 
directions contained in the Government’s own 
Notifications and Rules are strictly followed. 

(Para 23). 
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t*(f) Constitution of India, Arts. 14 and 310 — 
Art. 310 is not included in “law” or ‘laws* men¬ 
tioned in Art. 14. 

Article 14 speaks of ‘Taw” and “laws”. 
Article 310 is a constitutional provision and 
is not included within the term Taw’ or Taws’ 
as mentioned in Art. 14. The entire Consti¬ 
tution must be read as one whole and every 
part of it must be given full effect. If Article 
310 were to be limited or controlled by Article 
14. it can hardly be said that the Government 
can terminate the services of its servants at 
pleasure. (Para 21) 

Niamatullah. H. K. Ghose and K. S. Varma, 
for Applicant; B. K. Dhaon and B. N. Roy, for 
Opposite Party (Nos. 1 and 2). 
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AGARWALA J. : 

This is an application under Article 226 of the 
Constitution of India praying that a writ of manda¬ 
mus, certiorari or such other writ as may be proper 
be issued declaring th^-t the decision of the Gov¬ 
ernment X'etiring the petitioner from service pre¬ 
maturely is illegal, void and inoperative, and 
directing that the petitioner be re-instated in his 
substantive post. The facU briefly stated are as 
follows: 

(2) The petitioner, Raj Kishore, entei*ed Govern¬ 
ment service in the office of the Director of Agri¬ 
culture. Uttar Pradesh, in the year 1923 a.s an 
apprentice and having worked on various posts 
rose to the position of Head Assistant in the pay- 
scale of Rs. 300-20-400. The petitioner had an 
unblemished record of service and got honoraria 
and special pay getting promotions sometimes 
superseding his seniors. In 1951 the Government 
of Uttar Pradesh, opposite party No. 1, on the 
recommendation of the Director of Agriculture, 
opposite party No. 2, appointed the petitioner in 
a leave vacancy as a Personal Assistant to the 
Director of Agriculture, opposite party No. 2, in 
the pay-scale of Rs. 350-25-500. This was in con¬ 
sideration of his honest and efficient work and 
integrity. The work of the petitioner as Personal 
Assistant was found so satisfactory that in June 
1952 the Director of Agriculture, opposite party No. 

2, recommended to the Government for the peti¬ 
tioner’s appointment to another ex-cadre 
gazetted post of Personal Assistant to the Principal 
of the Agriculture College of Kanpur in the same 
scale of pay, viz., Rs. 350-25-500. 


But this was the turning point in the petitioner’s 
career. I''or some mysterious reason, according to 
the petitioner, the said post was ordered to be 
held in abeyance till the petitioner was got rid 
of by being compulsorily retired prematurely. As 
soon as the petitioner was compujsorily retired 
the post was resurrected and one Sri j. p. Verma^ 
a Stenographer to the Minister for Agriculture 
and Revenue, U. P., was appointed to the post 
in May 1953. What transpired in the meanwhile 
may now be told, Scentmg some trouble the peti¬ 
tioner applied for leave on 15tii April 1953. On 
18th April 1953, a letter signed by the Director 
of Agriculture was received by the petitioner in¬ 
timating to him that “it was the policy of the 
Government laid down in Government Order” 
noted therein to retire such officials as have com¬ 
pleted more than 25 years of qualifying service 
and "advising him to proceed on leave prepara¬ 
tory to retirement immediately and to apply for 
such leave within 7 days from the receipt there¬ 
of.” On April 25, 1953, a reply to this letter was 
sent by the petitioner pointing out that he would 
be completing his 30 years of service and 50 years 
of age on 6-11-1953 and he might, at least, be 
allowed to continue till that date and might be 
allowed to proceed on leave as already appl.ed for 
on 15-4-1953, and the petitioner would tnen later 
consider whether it w'ould be in his interest to 
follow the said advice. 

The petitioner, thereupon, was served with an 
order of 29th May 1953, issued by the Director 
01 Agriculture informing him that the Govern¬ 
ment had decided to retire him and had sanc¬ 
tioned him four months’ leave preparatory to re¬ 
tirement retrospectively from 28-4-1953. Aggrieved 
by the said order the petitioner sought an inter¬ 
view v/ith the Minister for Agriculture and Re¬ 
venue, Uttar Pradesh, for securing redress, but it 
was not granted. Ultimately the petitioner sub¬ 
mitted a representation on 20-7-1953 td the Gov¬ 
ernment through the Director of Agriculture, 
pointing out that the premature compulsory retire¬ 
ment of the petitioner more than five yesrs be¬ 
fore time was not warranted by the rules of service 
or any rule of law or any valid recommendation, 
made by any legal autnority and the action of 
the opposite parties will cause great financial loss 
to him to the tune of Rs. 22,000/- or Rs. 23,000/- 
besides a recumng loss of Rs. 31/- or 32/- per 
month as his pension would stand reduced by that 
amount. But no reply was given to the peti¬ 
tioner. Hence he filed the present petition in. 
this Court, on the 20th August 1953. 

(3) Under Rule 53 of the Financial Handbook^ 
Volume II issued by the authority of the Govern¬ 
ment of the United Provinces the rule or normal 
retirement of a Government servant is as fol¬ 
lows : 

“Except as otherwise provided in other clauses 
of this rule the date of compulsory retirement 
of a Government servant, other than a Govern¬ 
ment servant in inferior service is the date oa 
which he attains the age of 55 years. He may bfr 
retained in service after the date of compul¬ 
sory retirement with the sanction of the Govern¬ 
ment on public grounds, which must be record¬ 
ed in writing but he must not be retained after 
the age of 60 years except in very special circum- 
stsincBS 

(4) The rule under which the petitioner was 
compulsorily retired is Rule 465 of the Civil Ser¬ 
vice Regulations as adapted in the Uttar Pradesh. 

The rule after its amendment in 1948 now stands 
as follows; 

“(1) A retiring pension is granted to a Govem- 
ment servant who is permitted to retire after 
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completing qualifying service for 25 years or on 
attaming the age of 50 years. ” 

(2) A retiring pension is also granted to a Gov¬ 
ernment servant who is reqmrecl by Govern¬ 
ment to retire after completin(>r'25 years or more 
of qualifying service.” 

Appeiided to this is a note which is as fol¬ 
lows; 

“GOVERNMENT retains the right to retire any 
government servant after he has completed 25 
years’ qualifying service without giving any 
reasons, and no claim to special compensation 
on this account shall be entertained. This right 
shall only be exercisable by Government in the 
Administrative Department, where it is in the 
public interest to dispense with the services of a 
govermnent servant who has outlived his useful¬ 
ness.” 

Before its amendment in the year 1948, the 
period of qualifying service for compulsory retii’e- 
ment was 30 years instead of 25 years. 

(5) G. O. No. 0-1297/II-E-25-1943, dated May 3, 
1949 provided that before passing an order of com¬ 
pulsory retirement under Ruie 465, it was neces¬ 
sary in accordance with the provisions of section 
240(3) 01 the Government of India Act, 1933, 
adapted, to give the Government servant concern¬ 
ed ‘a reasonable opportunity’ of showmg cause 
agaimt the action proposed to be taken in regard 
to him. The G. O. went on to add, 

“It is not, however, necessary for this purpo.>e to 
adopt the elaborate procedure laid down in Rule 
55 of the Civil Services (Classification Control 
and Appeal) Rules for formal proceedings 
against Government servants bexore rtmoving 
them from service, because sucli couipulsory 
retirement was conceived as a ‘penally’ under 
rule 49 of tile Civil Services (CiassiiicaLion Con¬ 
trol and Appeal) Rules. Nor is any special com¬ 
pensation admissible to the affected ouicial.” 

Procedure to be followed by the Heads of Depart¬ 
ments and other principal Heads of offices was 
also laid down and this was that 

“these offices will submit to tne Government in 
the Administrative Department concerned twice 
a year a list of officials who will have completed 
25 years or more of quaiilying service or attain¬ 
ed the age of 50 years during the six months 
ending June 30 and December 31. The list should 
be in two parts, one for gazetted ofilcers and 
the Other for non-gazetted subordinates and the 
following particulars should be stated in separate 

columns 

(a) name of Government servant; 

<b) designation, 

(c) date of completion of 25 years’ qualifying 
service, 

(d) date of attaining the age of 50 years, and 

(e) recommendations of the Head of Depart¬ 
ment or Office about the officials’ further 
retention in service. 

Reasons for recommending non-retention of a 
Govenunent servant should be succinctly stated. 
In the case of officials of gazetted rank, their 
confidential rolls should also accompany the list, 
hi the list of non-gazetted officials the names 
and other particulars of only those non-gazetted 
officials and inferior servants should be shown 
who are recommended for retirement. The 
scrutiny of the list of inferior servants should 
be done at the district or corresponding level. 

In order that the Government may have a full 
picture of the position m regard to non-gazetted 


personnel, the list for them should also give the 
following information at the top; 

(a) Number of those eligible for compulsory 
retirement; 

(b) Number ox those eligible only for volun¬ 
tary retirement, and 

(c) Number of those v/ho have opted to retire 
durmg the half year. 

Recommendations for retirement should be 
urihesiCaungiy made m tne case of officials 
wnose integrity has been tne subject of doubt. 
Further, m Uie case of Govermnent servants 
who nave completed 26 years of quaUfying ser¬ 
vice chronic inefficiency and duh meaiocrity 
would also be valid ground against further con¬ 
tinuance ill service. 

Tnese hsts wiii be scrutinized in the Adminis¬ 
trative Depanment of Government and ordein 
about the retirement or retention oi the officials- 
concerned will issue thereafter.” 


Subsequonlly, by order No. 0-3251/n-B-58-52, 
datea December 30, 19o2, it was provided that in 
was not necessary to give an opporLunity to show 
cause against the proposed action to be taken in 
regaid to a Governnienc servant wno was to be 
coinpulsoriiy retired after coinpiCUng 25 years’ ox 
qualifying service, but that tne other procedure 
laid ciow'ii in the previous order of 1949 was still 


to be followed. 

(Ui lire relevant constitutional provisions are 
these: 

Under Art. 310 of the Constitution of India 
every person wno is a member of a civU service- 
Of a Sta^e or holds any civil pose under a Slate, 
holds Oiiice durmg tiie pleasure of tlie Governor 
or, as the case may be, the Rajpramuldi of the: 


Stale. 


Under Art. 311 (1) “No person who is a member 
of a civil service of the Omon or an all-lndia 
service or a civil service of a State or holds a civil 
post under the umon or a Stale shall be dismiss¬ 
ed or removed by an authority subordinate to that, 
by winch he was appointed;'’ and (2j “no suclx 
person as aforesaid shall be dismjssed or removed, 
or reduced in rx-nk until he has been given a 
reasonable opportunity of showing cause against 
tiie action proposed to be taken in regard to him.” 


(7) It may be noted that the Government did 
not give any reasons lor the compulsory retire¬ 
ment of Uie applicant beyond saying that it v/as 
the policy of the Government to retire Govern¬ 
ment servants after 25 years of qualifying service. 
11 was not indicated to the petitioner that he 
was considered to have outiiveo his usefulness or 
to be inefficient or mediocre. As the, facts narrat¬ 
ed in the affidavit of the i>etitioncr have not been 
controverted, we have to assume them to be cor¬ 
rect and therefore it must be held that the appli¬ 
cant was retired although perfectly efficient and 
tit for service. On behalf of the Government 
it has not been stated that the procedure pres¬ 
cribed in Notification No. 0-1298-1I-B-25-1948, 
dated May 3, 1949, iiad been followed in the case- 
of the applicant. Tne ordinary presumption m. 
favour of the Government that the order of com¬ 
pulsory retirement made by it under Rule 465 was 
made because the applicant was found to have 
outlived his usefulness cannot be drawn in the 
present case because of what has been stated in 
the applicant's uncontroverted affidavit. 

(3) The petitioner’s case is that: 

(1) the compulsory retirement under Rule 465 
quoted above amounts to ‘removal’ within the 
meanmg of Article 311 of the Constitution and as. 
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the applicant was not given any opportunity of 
showing cause against his ‘removal’ as required 
by the Article his removal was ‘ultra vires’ and 
unconstitutional. 

(2) that the compulsory’ retirement of the peti¬ 
tioner was contrary to Rule 465 of the Civil Ser¬ 
vice Regulations read with the later part of the 
note thereunder as also read with various Notifi¬ 
cations of the Government in that behalf, because 
-it was not stated and it was not a fact that it was 
■‘in the public interest to dispense with the ser¬ 
vices of” the applicant who has outlived his use¬ 
fulness,” 

(3) that the petitioner having entered service 
in 1923 is governed with the service rules of those 
days and not by the new Rule 465 as amended in 
the year 1943, and 

(4) that Rule 465 is invalid in so far as it autho¬ 
rises the Government to retii*e a person without 
assigning any reasons, and is, therefore, contrary 
.0 Articles 14 and 16 of the Constitution. 

iO) On behalf of the opposite parties, all these 
contentions are controverted. 

(10) First, as to whether the compulsory retire¬ 
ment of the applicant under Rule 465 of the Civil 
Service Regulations as adapted by the Stale of 
UtLar Pradesh amounts to removal of the appli¬ 
cant within the meaning of that word in Article 
311. 

(11) A precisely similar question has recently 
been decided by a Bench of this Court, the judg¬ 
ment of v;hich wps delivered by me, in — ‘Shyam 
^Bal V. State of U. P.’. AIR 1954 All 235 (A). It 
^w^as held that the word ‘removal’ in Art. 311 is 

not used in its wider sense of termination of ser¬ 
vice but is used in its restricted sense of removal 
iby way of punishment. The reasons for this view 
may be succinctly stated as follows: 

(12) Under the Government of India Act of 
1915, the services of a Government servant could 
be terminated at the pleasure of the Crown, unless 
the appointment was made under some Statute 
which provided otherwise. The Government of 
India Act was amended in 1919. whereby section 
96-B was introduced in that Act. Under section 
96-B the power of the Crown to dismiss Govern¬ 
ment servants at pleasure was made ‘‘subject to 
the provisions of the Act and rules made there¬ 
under”. The Rules made by the Secretary of State 
for India in Council under the Government of 
India Act were the Civil Service (Classification, 
Control and Appeal) Rules. Rule 49 of this Rule 
provided several kinds of punishments which could 
be inflicted for good and sufficient reasons on a 
civil servant. Three of these punishments were 
‘dismissal’ ‘femoval from service’ and ‘reduction 
in rank’. There v/as a distinction between “dis¬ 
missal” and ‘removal”. “Dismissal” involved loss 
of pension and other emoluments and a disability 
for further employment in Government service. 
“Removal” involved loss of pension to some ex¬ 
tent but not necessarily wholly and it did not 
involve a disability for future employment in Gov- 
-ernment service. Under Rule 55 W'hen the three 
punishments, namely removal, reduction in rank 
or dismissal were to be inflicted upon a Govern¬ 
ment. servant, he was to be given an opportunity 
•of meeting the charges framed against him. It 
was held by the Privy Council that Rule 55 did 
not impose a legally enforcible remedy against 
the Crown in favour of a Government servant 
and that the Government servant could be dis¬ 
missed even though Rule 55 were not complied 
with because the phrase in section 96-B 
■"subject to the provisions of the rules 


made under the Act” did not limit In 
any way the power of the Crown to dis¬ 
miss a Government servant at pleasure, since the 
rules were administrative rules and the 

remedy of a Cnrfeniment servant dismissed con¬ 
trary to the pnoviSions of the niles was political 
and not legal *Rangachari v. Secy, of State’, 
AIR 1937 PC 27v (B) and — ‘Venkata Rao v. Secy, 
of State’, AIR 1937 PC 31 (0). 


(13) This involved a great hardship on civil ser¬ 
vants and so when, the new Government of India 
Act was passed in 1935, section 240(3) made it 
obligatory upon the Crown to give an opportunity 
of showing cause to a Civil servant against the 
action proposed to be taken against him when 
the servant was to be “dismissed, or reduced in 
rank”. The word “removal” was not used and one 
would have thought that sub-section (3) of Sec. 
240 of the Government of India Act, 1935 covered 
the case of two punishments only, namely dismis¬ 
sal and 'reduction in rani:’ and not that of 
‘removal’, because the word ‘removal’ was not 
used. But the Privy Council in — 'High Commr. 
for India v. I. M. Lall’, AIR 1948 PC 121 (D), held 
that removal was comprised within the word 'dis¬ 
missal'. Thus the position, when the present Con¬ 
stitution was framed, was that there was a statu¬ 
tory protection to a Government servant ^ that 
when any of the punishments of ‘dismissal’, 
‘removal’ or ‘reduction in rank’ were proposed to 
be inflicted on him, the Crown was bound to give 
him an opportunity of showing cause why such 
action should not be taken against him. The s^e 
position was retained when the present Constitu¬ 
tion was framed, but opportunity was taken to 
introduce the word “removal” also along with the 
words ‘dismissal’ and “reduction in rank” in Art. 
311. 

The words “dismissal” a-nd “reduction in rank’ 
could not but refer to punishments and from the 
place of the word “removal” sandwitched as it is 
between the words “dismissal” and “reduction m 
rank” the conclusion is inevitable that the wora 
“removal” is also of the same nature as the wpms 
“dismissal” and “reduction in rank”. In other 
words, “removal” here means removal by way oi 
punishment as contemplated in Rules 49 and 5&. 
The fact that Art. 311(2) made it obligatory on 
the State to give an opportunity of showing cai^ 
to a civil servant when he was to 
removed or reduced in rank also showed that a s* 
missal, removal and reduction in rank ninst 
connected with some misconduct or niisbohav o 
of a Government servant, so that he might 
his conduct and show cause against the act 
proposed to be taken against him. 


The Courts in India with the exception ° 
)urt have all taken the above view. 
ithorities are: — ‘Jayanti Prasad v. SWie 
:tar Pradesh’. AIR 1951 All 793 (E), - ‘Kewalm^i 
ngh V. Heta Ram’, AIR 1952 Raj 17 
tate of Saurashtra v. Bholanath da- 

:r 1952 sau 49 (FB) (G), - ‘Choottor 
ja Iyer Narayana Iyer v. The State 
re Cochin’, AIR 1953 Trav-Co. 140 (H). 

test decision is of the Supreme Coiiit in 

atish Chandra Anand y. Union of ^6 

53 SO 250 (I) which also tends to 

.ove view though the facts m that ca^ w 

fferent. The only Court which h^ taken 

ntrary view is the Pepsu Court lyef 

cisions of that Court, viz., — K. 

The State’. AIR 1952 Pepsu 69 (J). 

,s V state of pepsu-, AIR Pepsu 148 

■Shatnbhu Dayal Pa ia a and East_Pu 


V 





1954 


Raj Kishore y. State of Uttak PBAi)i:sa 


(Agancala J.) 


Allahabad 347 


Singh V. The State’, AIR 1953 Pepsu 24 These 
were all cases decided before the decision ol the 
Supreme Court in ‘Satish C^\ndra's case, (ir, 
and the Bench deciding ‘ShAi Lai's case, {Ay, 
did not accept them as corr^^ 

(14) Rule 465 as amended by the Government 
of United Provinces in 1948 is not a rule of punish¬ 
ment. It is a rule providing for full pension on 
voluntary or compulsory retirement on the attain¬ 
ment of a particular period of service. It is similar 
in nature to the rule of compulsory reiiremeni on 
attainment of a particular age called the superan¬ 
nuation age which, in the State of Uttar Pradesh, 
under Rule 56 of the Financial Kandbook, Volume 
II, is 55 years. The only duference between the 
two rules is that whereas on atiaoiing the age 
of 55 years, all Civil servants are liable to relirt- 
ment unless the period of their service for reasons 
to be recorded in writing, is extended, under Rule 
465, all Civil sen'ants are liable to be compulsorily 
retired after they have completed 25 years of meri¬ 
torious seiwice. if the Government thinks fit to 
retire them. Rule 465 appbes only v/hen the Gov¬ 
ernment makes an order under it in respect of a 
particular Govemmciit servant. 


(15) For all these reasons, in my judgment, the 
compulsory retirement oi a Gov::‘rnment SL'rvant 
under 465 A (sic) is not a “removal" within ihe 
j meaning oi An. 311 Conscquenciy, ihe aprnicant 
jWas not entitled to an epponumty of siiowmg 
’cause as contemplated in that Article. 


(16) The second point to be decided is wncther 
the applicant has been removed in d' a'tgard of 
the prorisions of Rule 4oo. Sub-ruie '2j oi Rule 
465 provides that Government iuiy rrure any 
Government servant who has compieted 25 year:; 
or more of qualifying service. The uolc appeno.-cl 
'0 that rule clarifies that the Governmcnc is not 
bound to give any reasons ior the compulsory 
retirement under the rule and that no ciaim to 
special compensation on tins account .siian be 
entertained. The latter part oi the note that “this 
right shall oiiiy be exercised by Gcverniueni in 
the Administrative Department, where h is in 
the public interest to aispense with the services 
of a Government servant who has out'ived Ins 
uselulness" is a rule intended for the guidance 
of the Government in the Administic-tive Dept, 
and is not a rule which can be tiiiorced against 
the Government in a court of law. If this por¬ 
tion of the rule v;ere legally cntorcioie against 
the Government, there would be no meaning in 
laying down in the earlier part of the note that 
the Government is not bound to give any reasons 
for the compulsory retirement. The two parts of 
the note can be consistently read with each other 
only wlien the second part of the note is treated 
as a mere Administrative Rule and not a Statu¬ 
tory Rule. Though in the present case there is no 
proof that the applicant had outlived his useful¬ 
ness or that it was in the public interest to dis¬ 
pense with his services, it cannot be said that the 
statutory part of the rule had been violated by 
the Government in the applicant's case. The Ad¬ 
ministrative part of the rule has been violated 


no doubt, more so because the instructions con- 
lained in the Government notifications of 1949 
and 1952 have not been followed at all. But these 
instructions, again, are merely Administrative and 
are not legally binding on the Government. A 
Government servant who has been compulsorily 
retired under Rule 465 without giving any reasons 
and without following the procedure as laid down 
In tile Government notifications of 1949 and 1952 
and contrary to the latter part of the note append¬ 
ed to Rule 465 has no legal right to get his com¬ 


pulsory retirement set aside by a Court of law. 
His remedy is merely political. 

(17) Indeed it was argued by the learned counsel 
for the State that Rule 465 itself is an Admini.s- 
trative rule and is not a statutory rule and does 
not affect the undoubted right of the State to 
terminate the sendees of a Government servant 
at pleasure, unless his case falls within the pur¬ 
view of Art. 311. Support for this contention was 
sought irom the two Privy Council decisions 
already refen-ed to, viz.. — ‘AIR 1937 PC 27 (B)’, 
and — 'AIR 1937 PC 31 (O’. It is not necessary 
for me to decide this point in the present case 
because I find that the compulsory retirement 
of the applicant in this case was under Rule 465 
and the portion of it which v/as not followed by 
the Government in the applicant’s case was merely 
an administrative direction. 


(18) The third point urged by the applicant is 
that he was not governed by the new Rule 465 
us amended in the year 1943 because he entered 
service in 1923. This conleniion has no force. 
Under the Government of Inaia Act of 1019, the 
Secretary oi State had the power to make rules 
xor the recruiiincnl and condiuons of service etc., 
ol the serranis ui tne Crown. Both the parties 
in Luc present case proceeded on the assumption 
that ixiue 4G5, as it existed in 1923, was validly 
nude. Tne author■.ly which could make this rule 
had also the power to alter or modify it from 
lime to time. This authority is embodied in sec¬ 
tion 32(3' Oi tlie Interpretation Act, 1389 in reia- 
tion to Enrlisii Statutes just as in relation to 
Indian Staluits it is embodied in section 21 of the 
General Clauses Act. 10 of 1897, and in relation 
to Acts of ine Stale of Uttar Pradesh it is 
eiribudied in section 27 of tiie U. P. General 
Clauses Act. Tnerefore the authority which made 
Rule 413 iiad also the authority to amend it. It 
lias noL been argued beiore us that the autho¬ 
rity t.hich amended Rule 465 was not the autho- 
rny which was authorised by law to amend it. It 
loilows, inereioro, that every Governir^ent servant 
is boimd by any subsequent alterations, amend¬ 
ments or additions made in the rules in existence 
when he was recruited to the service. 


(19) The fourth point urged is that Rule 465 
is ‘ultra vires’ of the Constitution, because it 
authorises the Government to dispense with the 
services of a Civil servant without assigning any 
reason. It is urged that the provisions of the 
rule vest an arbitrary pov/er in Government to 
select a particular servant for unequal treatment 
and are, therefore, contrary to the provisions of 
Article 18 of the Constitution. Clause (1) of 
Art. 16 lays down that “there shall be equality 
of opportunity lor all citizens in matters relating 
to employment or appointment to any office un¬ 
der the State", and clause (2) lays down that 
“no citizen shall, on grounds only of religion, race, 
caste, sex, descent, place of birth, residence, or 
any of them, be ineligible for, or discriminated 
against in respect of any employment or office 
under the State.” Clause (2) has no application 
to the present case because the applicant has not 
been discriminated on account of religion, race, 
caste or residence. Clause (D also has no appli¬ 
cation. It applies to employment or appoint¬ 
ment to any office under the State. There is no 
question of employment or appointment to any 
office in the present case. The question is of re¬ 
tirement. 

(20i Rule 465 undoubtedly vests an unrestrict¬ 
ed and arbitrary power in the hands of the Gov¬ 
ernment to dismiss at its pleasure any Govern¬ 
ment servant who has put in 25 years service 
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without assigning any reason. There is much to 
be said for the view that this vesting of arbitrary 
power in the hands of the Government to com¬ 
pulsorily retire a particular pubUc servant with¬ 
out assigning any reason is not to afford him 
the CC 1 U ..1 protection of the laws wliich is afford¬ 
ed to other Govenimeat servants who have also 
put in 25 years of service but who are not so re¬ 
tired. True, the Government has power to make 
a classification between Government servants 
who have put in 25 years of service and those 
who have not. But the rule does not work even¬ 
ly on all members of the class of Government 
servants who h£..ve put in 25 years of service. The 
rule is not automatic. It is not that every Gov¬ 
ernment servant who has put in 25 years of service is 
automatically retired. The Government may 
retire one end may not retire another. Tlie Gov¬ 
ernment may choose one particular individual 
for unequal treatment and retire him compulso¬ 
rily at its sweet will without any reason. The 
object of Article 14 is to prevent any person or 
class of persons from being singled out as a spe¬ 
cial subject for discriminat’on and hostile legis¬ 
lation. — ‘Ram Prasad Narayan Sahi v. The 
State’. AIR 1953 SC 215 (N). In my judgment, 
that portion of Rule 465 which vests arbitrary 
power in the hands of the Government to single 
out from the class of Government servants who 
have completed 25 years of service for special 
treatment by compulsorily retiring him without 
assigning any reason, while not applying the 
same rule to another Government servant be¬ 
longing to the same class is violative of the spirit 
underlying Article 14 of the Constitution. But 
the question is v/hether the rule is ‘ultra vires’ 
on that account. I have reluctantly come to the 
conclusion that it is not ‘ultra vires’ on that ac¬ 
count because the rule is consonant with the 
principle embodied in Article 310 and it is Art. 
310 which governs the matter and not Article 14. 

(21) In the matter of termination of the ser¬ 
vices of a Government servant, the provisions to 
be considered are Articles 310 and 311. ^ The 
combined effect of these tv/o provisions is that 
except as laid dovm in clauses (1) and (2) of 
Article 311 and except as k id down in clause 
(2) of Article 310, there is no restraint on the 
power of the State to terminate the services of a 
Government servant at pleasure. Clause (2) of 
Article 310 end clause (1) of Article 311 are ad¬ 
mittedly inapplicable to the present case. I have 
already held that Clause (2) of Article 211 also 
does not apply to the facts of the present case. 
Therefore, it follows that the services of the ap¬ 
plicant could be terminated at the pleasure of 
the State which means without assigning any 
reason. Article 14, in my judgment, does not con¬ 
trol Article 310. The reason is that Article 14 
is a general provision relating to all kinds of 
laws and all kinds of persons, while Art. 310 
deals with a special or particular matter, namely, 
Government servants and termination of their 
services. The maxim ‘generalia specialibus non 
derogant’, that is. “Special provisions will control 
general provisions” applies. As the Jud’cial 
Committee observed in — ‘Barker v. Edgar’, 
(1898) AC 748 at p 754 (Q) that>- 

“When the Legislature has given its attention 
to a separate subject and made provision for it, 
the presumption is that a subsequent general 
enactment is not intended to interfere with the 
special provision unless it manifests that inten¬ 
tion very clearly. Each enactment must be 
construed in that re.spect according to its own 
subject-matter and its own terms”. 


There is all the more reason why the above rule 
should apply when the special provision is con¬ 
tained in the very same enactment in wliich the 
general provision. finds place. Then, again. Art, 
14 speaks of “la\y^ and "laws”. Article 310 is a 
constitutional provision and is not included with¬ 
in the term ‘law’ or ‘laws’ as mentioned in Art. 
14. The entire constitution must be read as one 
Whole and every part of it must be given full 
effect. If Article 310 were to be limited or con¬ 
trolled by Article 14, it can hardly be said that 
the Government can terminate the services of its 
servants 'at pleasure’. In my opinion, Rule 465 
is not rendered void by reason of Article 14. 

(22) The result, therefore, is that the applica¬ 
tion must fail and I would dismiss it. 

(23) I cannot leave this case, however, without 
pointing out that arbitrary exercise of even ad¬ 
ministrative powers vested in the Government is 
bound to lead to resentment and d'ssatisfaction 
against the Government. Action such as was 
taken against the applicant in the present case 
is bound to bring the party in power holding the 
reins of Government into disrepute. It will be 
in its own self-interest and the interests of the 
State as a whole that the administrative direc¬ 
tions contained in the Government’s own Notifi¬ 
cations and Rules are strictly followed. 

(24) RANDHIR SINGH, J.: I agree. 

A/V.S.B. Application dismissed.* 


♦Note— The application was dismissed without 
any order as to costs. The Bench by its ordeir 
certified that it was a fit case for appeal to the 
Supreme Court. 
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Mst. Sudama Devi and another. Plaintiffs-Appel- 
lants V. Ram Kishun Lal and another, Defendants- 
Respondents. 

Second Appeal No. 390 of 1947, D/- 13-10-1953, 
against decree of Addl. Civil J., Sultanpur, D/- 
24-1-1947. 

Transfer of Property Act (1882), Ss. 65, 55, 68 

— Benefit of contract — Rights of mortgagee or 
charge-holder — (Civil P. C. (1908), O. 34, R. 6) 

— (Contract Act (1872), Ss. 40, 42) — (Trusts 
Act (1882), Ss. 3, 94). 

The general principle is that a stranger to 
a contract is not ordinarily entitled to claim 
rights under the contract but there are a few 
exceptions. One exception is that, if as a result 
of a contract between two persons a trust 
came into existence for the benefit of a third 
person, that third person can claim rights 
under the contract without being a party to 
that contract. 

There may be special cases where a trust 
might come into existence but that wouia 
depend on the exact terms of the deed or 
transfer. 

Thus where the deed of sale of mortgaged 
property executed by the mortgagor did not lay 
any obligation on the vendees to discharge 
the debts due to the mortgagee and all that 
the deed laid down was that a certain sum 
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of money was left in the hands of the vendees 
so that they might pay off the debts due to 
the mortgagee, upon a suit brought by the 
mortgagee against the vendee; 

Held, that the deed did not create any obli¬ 
gation. Since mere retention of money for the 
purpose of payment could not bring into exist¬ 
ence a trust, the vendee held the money merely 
as an agent of the vendor and not as a 
trustee. Even if a trust had come into exist- 
% ence, it might have been possible for the 
creditor to enforce his rights under the decree, 
which he had already obtained against the 
vendor, against the trustee, but in no case 
could the creditor bring a fresh suit against 
the trustee. For, no rights superior to the 
rights available against the vendor could be 
enforced against a trustee in a trust created 
by him, and consequently a fresh suit could 
not be entertained. AIR 1S32 Oudh 82, Dis¬ 
tinguished; 39 Ind App 7 (PC); AIR 1936 
Oudh 313; AIR 1930 Mad 382 (FB); AIR 1945 
Nag 261; AIR 1949 Nag 319. Ref. 

(Paras 3. 5, 6) 

Anno: T. P. Act, S. 65 N. 11; S. 55 N. 15; S. 68 
N. 8; CivU P. C., O. 34, R. 6 N. 4, 5, 6; Contract 
Act, S. 40 N. 1; S. 42 N. 1; Trusts Act, S. 3 
N, 1; S. 94 N. 5. 

1949 Mulla: T. P. Act. S. 65 P. 446 N. "Benefit 

.Contract" (Rangoon view to the contra 

and the effect of the new Section 59-A not noticed 
in Mulla. Points 1, 2, 4 to 6 extra in N. 11 to 
S. 65 in A.I.R. Com.). 

1949 Mulla: T. P. Act, S. 55 (Topic discussed in 
V N. 5 to S. 55 in A.I.R. Com. extra). 

* 1949 Mulla: T. P. Act, S. 68 P. 467 N. "Personal 

.mortgagor" (Law under old section not 

noticed in Mulla, Point (x) extra in Mulla). 

1953 Mulla: Civil P. C.. O. 34. R. 6, P. 1111, 

N. "Personal.mortgagor" (Point 3, extra in 

N. 4 to O. 34, R. 6 in A.I.R. Com.). 

1953 Mulla; Civil P. C., O. 34, R. 6. P. 1110 

N. "Personal.construction" (Point 5 extra 

in N. 5 to O. 34, R. 6 in A.I.R. Com.). 

1953 Mulla: Civil P. C., O. 34. R. 6 (Topic 
discussed in para. 1 of N. 6 to O. 34, R. 6 in 
A.I.R. Com. extra). 

Haider Husain, for Appellants; H. D. Srivastava, 
for Respondents. 

CASES REFERRED: PARAS 

<A) (V19) AIR 1932 Oudh 82 (84): 7 Luck 292 3, 5 
(B) (’ll) 39 Ind App 7 (9); 34 All 63 (PC) 4 
<C) (V23) AIR 1936 Oudh 313 (315): 1936 Oudh 
WN 483 4 

<D) (V17) AIR 1930 Mad 382 (389): 53 Mad 270 
(FB) 4 

(E) (V32) AIR 1945 Nag 261 (263): ILR (1945) 
Nag 581 4 

' (P) (V36) AIR 1949 Nag 319 (Pr 45): ILR (1949) 

Nag 122 4 

<a) (V32) AIR 1945 Oudh 65 (67, 69): 20 Luck 
179 4 

JUDGMENT; This second appeal arises out of 
a suit for recovery of money. The plaintiff- 
appellant is the legal representative of one Mukta 
Prasad. On the 30th September, 1918, Hubdar 
Khan, grandfather of defendant No. 3 mortgaged 
certain property to Mukta Prasad. On the 18th 
November, 1926, Fateh Mohammad son of Habdar 


Khan and father of defendant No. 3 executed a 
deed of further chai'ge in favour of Mukta Prasad. 
In 1929 the same Fateh Mohammad executed a 
promissory note in favour of Mukta Prasad. On 
the basis of this promissory note, a suit was filed 
by Mukta Prasad against Fateh Mohammad in 
the year 1932 and a simple money decree was 
passed on the 6th May, 1932. On the 18th 
September, 1933 Fateh Mohammad sold his entire 
property to the respondents and in the deed ot sale 
left the money in the hands of the respondents 
to pay oil the debts due to Mukta Prasad. The 
present suit was brought by MuKta Pn.sad on the 
27th September, 1945, with a prayer that a decree 
be passed in his favour against the vendee respon¬ 
dents in respect of the sums due to inni irom 
Fateh Pdohammad on the basis of the deed of 
luriner charge aated the 18ih November, 1926 and 
the promissory note executed by Fateh Mohammad 
m 1929. 


t2) The trial Court decreed the suit but on appeal 
the lower appellate Courr set aside ino decree 
holdmg that iuuina Prasad or aiter him his legal 
representatives liiid no right to obtain a decree 
agaiiist the respondents who were merely vendees 


01 me property oi Fateh Mohammad. It Is against 
th;s dk.mL5sui of hts, suit that the appellant has 
come up to tiris Court. 


(3) On the facts admitted and found by the 
lower CoLiris, it is perfectly clear that the appel¬ 
lant or his predecessor Mukta Prasad were no 
parties to the deed of sale executed by Fateh 
Alohamrnad on tne 18th September, 1933. The 
question is whether in these circumstances the 
appeiiant is entitled to claim the benefit of the 
contract contained in that deed ot sale and to 
obtain a decree against the respondents who 
retained the money lor payment of the debt due 
to the appellant at the time of the sale. 


The general principle which has been recognized 
by ail uic Courts in India is that a stranger to a 
contract is not ordinarily entitled to claim rights 
under the contract but there are a few exceptions. 
One exception that is relevant to the argument 
advanced belore me is that, if as a result of a con¬ 
tract between two persons a trust came into exist¬ 
ence for the benefit of a third person, that third 
person can claim rights under the contract with¬ 
out being a party to that contract. 

Learned counsel for the appellant has argued 
that in this case Fateh Moliammad sold his pro¬ 
perty to the respondents and the respondents 
retained the money out of the sale consideration 
for paying off the debts due to Mukta Prasad, 
a trust came into existence for the benefit of 
Mukta Prasad and consequently Mukta Prasad 
was entitled to claim a decree against the vendees 
who had retained the money for the debts which 
were due to him from Fateh Mohammad. 

In support of this proposition, learned counsel 
has relied on a Division Bench decision of the 
erstwhile Chief Court of Avadh in — ‘Mt. Husoini 
Bandi v. Gauhar Begam’, AIR 1932 Oudh 82 (A). 
In that case one Amii- Jahan Begam was indebted 
to Naqi Ali Khan in the sum of Rs, 8512/12/- 
under a promissory note executed by her in favour 
of Naqi Ali Khan. She also held a decree in 
respect of certain zemindari property on the basis 
of a deed of mortgage. This decree was assigned 
by her in favour of one Aktar Begum and in the 
deed of assignment, the assignee was laid under 
an obligation to satisfy the debt due under the 
promissory note which had been executed by Amir 
Jahan Begam in favour of Naqi Ali Khan It 
was held in these circumstances that the vendee 
Akhtar Begam was in the deed of sale clearly 






350 Allahabad Sudama Devi v. Ram Kishun Lal (V. Bhargava J,) 


A. I. R. 


laid under the obligation of paying the sum of 
Rs. 8512/12 in discnarge of tiie promissory note 
in favour of Naqi Ali Khan. She being a party 
to this transaction was taken to have accepted 
the obligation. The learned Judges, therefore, 
held that she v/as a trustee for the discharge of 
the liability of Amir Jalian Begam for the debt 
due under tiie promissory note and the holder of 
the promissory note was the oeneficiary. On this 
viev/ a decree against Akiilar Begani was passed 
in favour of the holder of the promissory note. 

There is no doubt that the decision in this case 
is to some extent in lavour of the appellant but 
the recitation of facts in the report oi that case 
is indicative of one dismicLive feature. In that 
case, the learned Judges proceeded on the view 
that in the deed of assignment executed by Arnir 
Janan Begam in respect of the decree in favour 
oi Aklitar Begam, ‘the assignee was laid under 
the obligation of satisfying the debt due under 
liio promissory note’ in favour of Naqi Alt Khan. 
It was because the learned Judges found in the 
deed of transfer of the decree that an obligation 
had been created under which the assignee was 
obliged to discharge the debt under the promis¬ 
sory note that they came to the view that a trtist 
nad come into existence, with the holder of the 
promissory note as the beneficiary. 

In the case before me, the deed of sale executed 
by Fateh Mohammad on the 13th September, 1933, 
does not lay any obligation on the vendees to dis- 
; charge the debts due to Mukta Prasad. All that 
the deed lays down is that a certain siun of money 
was left in the hands of the vendees so that they 
might pay off the debts due to Mukta Prasad from 
Fateh Alohammad. It cannot be said that when 
the deed does not create any obligation, mere 
retention of money for the purpose of payment 
can bring into existence a trust. That case is 
distinguishable and cannot apply to the case 
before me. 

(4) On the other hand there is a series of cases 
where the document did not lay down that an obli¬ 
gation was to come into existence requiring the 
vendee to discharge the debt of the vendor but 
the deed merely left the money in the hands 
of the vendee to pay the debts of the vendor. 
It was held that no trust came into existence. 
In most of the cases considered, the property 
which was already under mortgage was transferred 
by the mortgagor to a third person and the vendee 
was allowed to retain the money to pay off the 
mortgagee. In every case the question arose 
whether the mortgagee could obtain a personal 
decree against the vendee on the basis of the obli¬ 
gation created by the deed of sale in his lavour 
under which he had retained the money to pay 
off the mortgage. It was invariably held that no 
right to obtain a personal decree against the 
vendee came into existence in favour of the mort¬ 
gagee. 

The first of these cases that may be cited is a 
decision of their Lordsliips of the Privw Council 
in — ‘Jamna Das v. Ram Autar Pande', 39 Ind 
App 7 (B). This viev/ was followed by various 
High Courts as well as the erstwhile Chief Court 
of Avadh. The Division Bench of the Chief Court 
of Avadh in — ‘Wall Uddin Ahmad v. Ram Rakhan 
Singh’, AIR 1936 Oudh 313 (C), held the view 
that no trust came into existence where money 
was merely left in the hands of the vendee to 
discharge a debt of the vendor for the benefit 
of the creditor of the vendor. The same principle 
was laid down by a Full Bench of the Madras 
High Coxjrt in — ‘Subbu Chetti v. Arunachalam 
Chettiar’, AIR 1930 Mad 382 (D), in two cases 


by the Nagpur High Court in — ‘Mt. Saraswatlbai 
v. Haibatrao Ramji’, AIR 1945 Nag 261 (E) and 
— ‘Gajadhar Prasad v. Rishabkumar’, AIR 1949 
Nag 319 (F) and by a learned single Judge of che 
Ava<hi Chief Court in — ‘Kali v. Ram Autar’, AIR 
1945 Oudh 65 (G). It appears to me tnat the 
view taken in all those cases is clearly applicable 
to the case before me. In all of them, when money 
was left in the hands of the purchaser of mortgaged 
property to discharge the mortgage, it was held 
that no trust had come into existence entitling 
the mortgagee to obtain a personal decree against 
the vendee. In my opinion, there is no difference 
in principle il the money left in the hands of the 
vendee is for discharging a simple debt due from 
ihe vendor instead of the debt due under the 
mortgage itself. In the case of a simple debt Uke 
the present one, the creditor seeks to obtain a 
personal decree against the vendee as the mort¬ 
gagee sought to do in thase cases and on 
the principle applied in those cases, this claim 
must fail. 


(5) It appears to me that in a case like the 
present where the deed of transfer of the pro- 
I>erty merely leaves a part of the consideration 
in the hands of the vendee for discharging a debt 
of the vendor, the vendee held the money merely 
as an agent of the vendor and not as a trustee. 
There may be special cases where a trust might| 
come into existence but that would depend on the 
exact terms of the deed of transfer. It appears^ 
that the language of the deed which came up lor 
consideration in — ‘AIR 1932 Oudh 82 (A)’, was 
such that there was not merely a liability of the 
vendee or the assignee to discharge the debt of 
the vendor or the assignor but a legal obligation 
was created which was of the nature of a trust. 
In the present case, however, the language of the 
deed of sale executed by Fateh Mohammad on the 
18th September. 1933 can in no way be construed 
as imposing any obligation on flie vendee to say 
nothing of such an obligation as might bring into 
existence a trust. On this ground alone, there- 
iore, the appeal fails. 


(6) There is also another point that may be 
irielly mentioned. The major part of the claim 
)f the appellant is based on the promissory note 
)f 1929 executed by Fateh Mohammad in favour ot 
^lukta Prasad. On that promissory note 
\lukta Prasad had obtained a decree on the 6tn 
Vtay, 1932. Any subsequent transaction entered 
nto by Fateh Mohammad would give no fresh 
:ause of action to Mukta Prasad to file another 
;uit against the transferee and obtain a decree 
)n the basis of the promissory note. Even u a 
;rust had come into existence when Fawn 
Vlohammad transferred his property on the l«^ 
September, 1933. it might have been possible lor 
Mukta Prasad to enforce his rights imaer ina 
iecree of the 6th May, 1932 agaiast the trustee 
)ut in no case could Mukta Prasad bring a fre^ 
5 uit against the trustee. No rights superior to tn 
-ights available against Fateh Mohammad couia 
3 e enforced against a trustee in a trust createu y 
dim. In fact, the liability of the respondent 
vas sought to be fastened through Faten 
VIohammad and consequently a fresh suit m 
3 ect of the amount due under tlw 
lote could not be entertained. Even p-g]. 

'round the major part of the claim of the PP 
ant would fail. The appeal is consequently dia- 

Hissed with costs. 

H / TT a p Appeal dismissed- 
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Chandra Datt, Applicant v. Vidya Prasad and 
others, Opposite Party. 

Criminal Misc. No. 47 of 1953, D 2-9-1933. 

(a) U. P. Jail Manual — Kr. 689 uml 711 — 
Scope. 

Rules 689 and 711 have nothh^g to do with 
petitions addressed to a Court of law. 

(Para 4) 

(b) Contempt of Courts Act (1933), S. 3 — 
Contempt of Court — (Constitution of India, 
Art. 215). 

Suppression of an application intended for 
a Court of law by a person obstructs and 
interferes with the due course of justice and 
the lawful process of the Courts and is, there¬ 
fore, a contempt of Court. It is of the highest 
importance that applications or appeals in¬ 
tended for the High Court and submitted by 
prisoners should be forwarded to the High 
Court without undue delay so that the Court 
may do justice in the case. The mere fact 
that the application or appeal contains irrele¬ 
vant or OiTensive matter is no ground for any 
officer who is charged with the duty of for¬ 
warding the application to the High Court lo 
withhold the application or appeal. It is for 
the Court to determine whether the applica¬ 
tion contams such matter and what steps to 
take with regard to it. The officer concerned 
has no right to decide for himself whether 
the application is irrelevant or couched in 
offensive language and then to withhold it. 

(Heid in the present case that the High Court 
was prepared to take a lenient tiew of the 
matter because possibly the opposite party 
bona fide misjudged his duty upon a wrong 
interpretation of the rules of the Jail Manual, 
and did not propose to take any steps again.st 
him). (1876) 2 QB 36. Rel. on. (Paras 4. 5) 

Applicant in Person; P. N. Chaudhri. Govt. 
Advocate (for Nos. 1 to 4) and P. N. Chaudhari 
(for No. 5), for Opposite Party. 

CASE REFERRED: Para 

(A) (1876) 2 QB 36: 69 LJQB 502 4 

AGARWALA J.: 

Criminal Miscellaneous Application No. 47 of 
1953 is an application by one Chandra Dat Senani 
who calls himself a Congress worker of Pratapgarh, 
for action being taken for contempt of court 
against five persons namely, Vidya Prasad Shukla. 
the then District Magistrate of Pratapgarh, S. P. 
Agarwal. Sub-Divisional Magistrate Sadar Pratap¬ 
garh, Gur Prasad, Sub-Divisional Magistrate of 
Kunda, Pratapgarh. Kailash Narain Malviya. Ins¬ 
pector of Schools, Pratapgarh and Rameshwar 
Prasad Gupta, Jailor District Jail, Pratapgarh. 

(2) The application contains much irrelevant 
matter. The relevant facts are very few. There 
v/ere several cases pending against the applicant 
in the criminal courts at Pratapgarh and there 
were also some cases which were instituted by him 
against the local officials. The applicant was in 

applied through the Superintendent of 
the Jail for transfer of the cases in which he was 
concerned. The application for transfer is dated 
the 17th April, 1952, and is addressed to the Chief 
Justice, Allahabad High Court. In this application 
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certain allegations were made against Sri Vidya 
Prasad Shukla, District Magistrate, Pratapgarh 
and the Sub-Divisional Magistrate, Pratapgarh. 
imputing to them ulterior motives in sentencing 
him and putting him in prison. On the various 
grounds mentioned in the application, the appli¬ 
cant prayed that the complaint by and against 
him be transferred to any nearby district prefer¬ 
ably Lucknow for trial. 

He also prayed that he be released on his own 
responsibility till his cases were decided by the 
High Court or the Supreme Court. This applica¬ 
tion was first handed over to the jailor, Sri Rame¬ 
shwar Prasad Gupta who in turn handed it over 
to the Superintendent of the jail who has not 
been impleaded in the present proceedings. The 
Superintendent of the jail forwarded it lo the 
opposite party no. 1, Sri Vidya Prasad Shukla, who 
received this application on the 29th April, 1953 
He wrote back to the Superintendent of the jail 
inquiring the rule of the Jail Manual under which 
the application had been forwarded to him for 
submission to the Hon'ble Chief Justice and point¬ 
ed out that under Chapter V of the Jail Manual, 
only petitions of appeal and petitions for mercy 
can be presented and that the application in 
question was neither a petition of appeal nor a 
petition for mercy. 

He also mentioned that rule 689 permitted a 
prisoner to send a communication to GovernmeiU 
or to any other Government Officer in his official 
capacity with a view to the redress of his griev¬ 
ance but that such communication should be to 
tile point and should not contain any offensive or 
irrelevant matter, e.g., a discourse on politics. He- 
further pointed out that the application to the 
Hon. Chief Justice offended against this rule and 
under rule 711 amounted to abuse of privilege. He 
added : 

“Besides it is highly defamatorj' and refers to the 
Court of the Kunda in very undesirable lan¬ 
guage.” 

In the end he said : 

“Unless you are able to throw some light on the 
rule under which the petition is forwarded. T 
regret my inability to submit to the Hon. Chief 
Justice at Allahabad a petition containing abu¬ 
sive language and containing a reference to a 
Court in highly derogate^ language, I will 
await your reply before taking any further ac¬ 
tion. I can. however send a similar application 
if it is addressed in proper language fit enough 
for submission b;3fore the Chief Justice.” 

To this the Superintendent of the jail replied 
on the 16th May, 1952 as follows : 

“I have the honour to state that the application 
of Sri C. D. Senani wa.s thoroughly gone through 
by me and I also held the same opinion that 
such an application should not be forwarded 
to the Hon. Chief Justice at Allahabad. So this 
was sent to you for favour of perusal and orders. 

I never meant that it should be forwarded but 
was to be brought to your notice. The applica¬ 
tion which is returned herewith in original may, 
therefore, be withheld." 

The application was then v/ithheld by opposite 
party no. 1 and remained in his custody for over 
seven months when the applicant moved this 
Court for proceedings to be taken against the 
opposite parties on the 29th January, 1953. The 
applicant has not only prayed for proceedings for 
contempt being taken against the opposite parties 
but has also complained against them in respect 
of various other matters with which we are not 
concerned. It may be stated at the outset that 
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so far as opposite parties nos. 2 to 4 are concern¬ 
ed, they had nothing whatsoever to do with the 
application for transfer which was withheld by 
opposite party no. 1. Opposite party no. 5, the 
jailor performed his duty when be handed over 
the applications to the Superintendent of the jail. 
Opposite parties 2 to 5, therefore, have been un- 
2 iecessarily impleaded in this application. 

(3) The case of the opposite party no. 1 is that 
the transfer application contained offensive and ir¬ 
relevant matters, that inter alia it made mention 
of the Court of the Sub-Divisional Magistrate, 
Kunda in a very disrespectful manner, that it 
was, therefore, against rule G89 of the Jail Manual 
and that under rule 711 of the said Manual it 
amounted to an abuse of privilege but that he 
(the opposite party no. 1) was prepared to trans¬ 
mit an application provided the petitioner sent it 
addressed in proper language fit enough for sub¬ 
mission to the Hon'ble Chief Justice. 

(4) We are of opinion that the view taken by 
the opposite party no. 1 was erroneous. Rules 689 
jand 711 have nothing to do with petitions address- 
f3d to a Court of Law. Rule 689 runs as follows : 

“Prisoners may be permitted to address commu¬ 
nications to Government, the Inspector-General 
of Prisons or any otner Government Officer in 
his official capacity with a view to redress of a 
grievance. Bub such communication should be 
to the point and should not contain any offen¬ 
sive or in’elevant matter, e.g., a discourse on 
politics.” 

I This rule deals with communications to the Gov¬ 
ernment, the Inspector-General of Prisons or any 
1 other Government Officer. 

An application for transfer addressed to the 
Cliief Justice, or in other words, to the High Court, 
is not a communication to the Government which, 
in the rule, means the executive Government and 
does not include the Judicial organ of the State. 
Nor is it a communication to a Government offi¬ 
cer in his official capacity. The Chief Justice is 
not a Government Officer within the meaning of 
the rule. The rule contemplates communications 
to the executive officials. Rule 711 deals with the 
privilege of a prisoner relating to interviews or 
letters or communications wdth persons outside 
[the jail. This rule also has no reference to appli¬ 
cations made to courts of law. As Lord Russel 
.said in — ‘R. v. Gray’, (1876) 2 Q3 36 (A): 

“Any act done or writing published calculated to 
obstruct or interfere with the due course of 
justice or the lawful process of the Court is 
contempt of court.” 

Suppression of an application intended for a 
I court of law by a person obstructs and interferes 
with the due course of justice and the lawful pro¬ 
cess of the courts and is, therefore, a contempt 
of court. It is of the highest importance that 
applications or appeals intended for the High 
Court and submitted by prisoners should be for¬ 
warded to the High Court without undue delay 
so that the Court may do justice in the case. 
The mere fact that the application or appeal 
contains irrelevant or offensive matter is no 
ground for any officer who is charged with the 
duty of forwarding the application to the High 
Court to withhold the application or appeal. It 
is for the Court to determine wheth^ the appli¬ 
cation contains such matter and what steps to 

i take with regard to it. The officer concerned has 
no right to decide for himself whether the appli¬ 
cation is irrelevant or couched in offensive lan¬ 
guage and then to withhold it. 



(5) It was suggested that it was the duty of 
the Superintendent of the Jail in the present case 
to forward the application of the applicant to the 
High Court and that it formed no part of the 
duty of the opposite party no. 1 to do so. It is 
quite true that the Superintendent of the Jail 
could and should himself have forwarded the 
application to the High Court without sending it 
to the opposite party no. 1. There is nothing in the 
jail manual which makes it obligatory on the 
Superintendent of the jail to forward petitions 
addressed to the High Court to the District Magi¬ 
strate but the Superintendent having in fact for¬ 
warded it to the opposite party, the two courses 
open to him were either to send the application 
back to the Superintendent or the Jail and direct 
him to forward it to the High Court or to for¬ 
ward the application to the High Court himself. 
In the present case the opposite party no. 1 was 
prepared to forward the application to the High 
Court only if it did not contain offensive or irrele¬ 
vant matter. 

It is clear, therefore, that he did not forward 
the application because he thought that he could 
withhold it on account of the language in which 
the application was couched and not because he 
thought that he had no power to submit the 
application to the High Court. In no event should 
the opposite party have retained the application 
with him after the Superintendent of the Jail 
had sent it back to him. He has undoubtedly 
committed contempt of Court. Ordinarily such an 
action on the part of opposite party no. 1 would 
have called for severe condemnation and exposed 
him to punishment but in the present case we^ 
arc prepared to take a lenient view of the matter 
because we think that possibly the opposite party 
no. 1 bona fide misjudged his duty upon a wrong 
interpretation of the rules of the Jail Manual. 
We, therefore, do not propose to take any steps 
against him. The notice issued to the oppositej 
parties is, therefore, discharged. In the circum-- 
stances of the case we make no order as to costs. 

(6) The application for transfer of 469 of 1953 hav¬ 
ing been filed in the present case, w'e have taken 
cognizance of it as a petition for transfer. We 
asked the applicant whether he intended to press 
his application for transfer and were informed 
that the cases in respect of which transfer has 
been sought have now all been decided and the 
application has become infructuous. The appli¬ 
cation for transfer did indeed contain imputations 
of dishonesty against the District Magistrate oi 
Pratapgarh and the Sub-Divisional Magistrate or 
Kunda Pratapgarh. These allegations amounted to 
a contempt of those Courts. 

When asked why proceedings for contempt of 
Court should not be taken against him in respect 
of the allegations contained in the application he 
expressed his regret and stated that he was wholly 
ignorant that the allegations believed by ^ 
be true amounted to contempt of court and that 
he did not know that he should not have made 
them. He promised that he would not make such ( 
allegations against a presiding officer of a com ; 
of law in future. In view of this assurance we ( 
do not think any proceedings for contempt shouia 
be taken against him. The application for trans¬ 
fer is, therefore, rejected. 

(7) Leave to appeal to the Supreme Court is 


granted. 

B/D.H.Z. 


Order accordingly* j 
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CHATURVEDI J. 

Anandi Prasad, Applicant v. Pritam Singh, 
Opposite Party. 

Civil Kevn. Nos. 626 to 629 of 1952, D/- 27-11-53, 
against order of Muusih, Saharanpui-, D/-2y-o-i9oj. 

(a) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 194;), S. 3 
(a) — Joinder of causes of action — (Civil P. C. 
(1908), O. 2, R. 3). 

If the rent agreed between the parties and 
the reasonable rent fixed by the Rent Con¬ 
troller in proceedings under-o. 3ta) of the Act 
are both excessive, the tenant can, in a sub¬ 
sequent civil suit to reduce it, assert that 
they are both excessive. There is nothing in 
the provisions of Rent Control and Eviction 
Act (3 of 1947) to prohibit such joinder of 
causes of action. (Para 3) 

Anno: Civil P. C., O. 2, R. 3 N. 2. 

1953 Mulla; O. 2, R. 3 P. 540 N. ‘ Scope of the 
rule*’. 

(b) Houses and Rents — U. P. (Temporary) 
Control of Kent and Eviction Act (3 cf 194;), S. o 
(4) — Scope. 

If there is an agreed rent between the 
parties then in a suit under S. 5 (4) of the 
U. P. Act 3 of 1947 it can only be varied if 
it is proved that the transaction at which the 
figure was agreed upon was unfair. But in the 
case of reasonable rent it need not be shown 
that the transaction was unfair, for the obvious 
reason that in a case of that kind there is 
no transaction betw^een the parties fixing the 
rent, .so no question of the transaction being 
fair or unfair arises. Therefore, in a case where 
there is an agreed rent, and the transaction 
is not proved to be unfair, there is no point 
in deciding the question whether the reason¬ 
able rent fixed by the Rent Controller w'as 
excessive or not, and it is obviously the agreed 
rent which has to be paid. (Paras 2, 7) 

(c) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), Ss. 5 
(1) and (4) and 3(a) — Scope. 

Under Section 5(1) the rent payable by the 
tenant is the agreed rent. If it is varied by 
the Court in a suit filed under S. 5(4), then 
it is superseded by the decree of Court, and 
the rent fixed by the Court would be the 
rent payable by the tenant. But the District 
Magistrate has been given no pow'ers to vary 
the agreed rent. He can determine the annual 
reasonable rent under S. 3(a) in cases to 
which the section applies; but that does not 
have the effect of superseding the agreed rent. 

(Para 7; 

(d) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), S. 5 
(4) — Transaction not unfair. 

The mere fact that there was dearth of 
accommodation and the tenants w’ere in need' 
of it cannot be sufficient for holding that the 
transaction by which the rent was fixed was 
unfair, especially where the tenants agreed to 
the rent after obtaining the allotment orders 
in their favour and could be in no fear of 
being ejected from the shops if they did not 
agree to pay the agreed rent. (Para 8) 

Ambika Prasad, for Applicant: B. R. Avasthi, 
tor Opposite Party. 

ORDER: These four revisions arise out of four 
suits which were brought by the tenants, the land¬ 
lord in all the cases being the same person, namely, 
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Shri Aaandi Prasad. The landlord built certain 
snops whicn were ready m OcLooer iy49. Tnese 
shops were aiioaed to duiereut persons by the 
Kent Control ana Eviction Onicc-r. After the 
oruer of uilotmoat, it appears that two of the 
tenants, namely, Misri Lai and To^.an Dai, execut¬ 
ed rent agreeinenis in lavour oi Aiianai Jr'iasad 
ugreeuig to pay a rent of P:s. 40/- per month each, 
ior the cwo snops that had oeen allotted to them. 
No such rent agreements appear in the cases of 
Pritam Snign and Brij Bhosnan Lai, but slate- 
iiients were nic^de by their counsel ni the coui't 
beiow saying mat as an alternative pica, tney sub¬ 
mitted tiidt the agreed rent of tne shops was Rs. 
40/- per month and the same was uiuair. In 
spite of the execution of the sarkiiats hi two of 
tne cases, appihations were made to the Rent 
Control and Eviction Officer for fixation of rent 
imUer section 3(a) of tne Jrte.*t Coniroi ana Evic¬ 
tion Act in all the cases. Tne officer concerned 
consiaeied some of the circLUiistaiices of the case 
and was of Uie opinion that annual reasonable 
rent cf these shops was a sum oi Rs. 480/-, that 
is, jxs. 40/- per month. 

Revismns were fUed against tins order of the 
Rent Control and Eviction Ofiicor and the learned 
District fiiagistrate moduied the order, as lie was 
of UiC opin.oii that the rent siiould be fixed for 
the shops at the sum of Rs. 30/ - per month. The 
order oi the Rent Cuiiirol and Eviction Officer 
was pa^.,sed on the 2oth of March 1950 and tne 
order of the learned Disinct Magistruie reducing 
the rent was passed on the 21st of July 1951. It 
w^ attor this that the present suits were broumt 
by the tenants on the ground that the annual 
reasonable rent fixed by the District Magistrate 
W'as excessive and should be reduced, in the 
plaints, as they w^ere originally filed the case of 
the piaintifls w'as that the annual reasonable rent 
being excessive it should be reduced; and it was 
nowhere stated thR there was any agreed rent 
between the parties. But during the progress of 
the suits in two of the cases, as already mentioned 
rent agreements were fhed, and in the two other 
suits the counsel for the plaintiffs made state¬ 
ments that the agreed rent may be taken to be 
Rs. 40/- as an_alternative case. 

Tire suits were contested by the defendant land¬ 
lord and his main contention was that die order 
of che lei^med District Magistrate was ultra vires 
as he had no r.ght to interfere with the order 
of the Rent Control and Eviction Officer. It vvas 
also stated that the agreed rent was not unfair 
nor were the agreed and reasonable rents exces¬ 
sive. The learned Alunsif after going through the 
facts of the case came to the conclusion that it 
IS the oraer of the District Magistrate that should 
pie»ail because it was not proved In the case 
that he had delegated Ills power of fixing the 
mnt under section 3(a) to the Rent Control and 
Eviction Officer. The reasonable annual rent 
thereiore, according to the learned MunJf, was 
a sum of Rs. 30/- per month. He then considered 
whether the reasonable annual rent was exces¬ 
sive and came to the conclusion that even the 
sum of Rs. 30/- was excessive. On the question 
as to whether the transaction by which the rmt 
was fixed was unfair, the learned Munsif held 
that there was a great dearth of accommodation 
in the district and the tenants are in urgent need 
of the shops and thereiore the transaction must 
be taken to be unfair. He then considered what 
the proper rent for these shops should he and 
came to the conclusion that the sum of Rs 20/ 
per month for each of the shops was the proner 
rent, he also specified the dates from which thi^ 
rent was payable. 
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(2> The landlord has now come up in revision 
against this aecision or tne learned Munsif. 


(3) The first point argued by tiie learned counsel 
for the appiic.nt lanaiOrd was that me tenants 
co'iid have orougnt the suits either on the ground 
that the annual reasonable rent was excessive 
or on the groand that tne agreed rent was exces¬ 
sive, ana mat it was not oi>en to them to have 
included both these asseitions in one case. 
Kinpiiasis is laid on the use ui the word ‘or’ in 
suo-seei:ou ui of Section 6 oi the Kent Control 
and iHvicLion Act. i r.in uuaole to accept this 
conlcniicn. If the position is that the agreed 
rent and the reasonable rent are both excessive, 
there is no reason lor proluoiting the tenant from 
asserting m one suit tiiau they are bom exces¬ 
sive. Ine two causes oi action can certainly be 
joined together m me same suit and there is no¬ 
thing ill the provisions of the Rent Concrol and 
Evicnon Act to prohibit sucii a jouider of causes 
Of action. 


(4) The next argument of the learned counsel 
was tnal the order oi the learned District Magis¬ 
trate reducing the rent m revision from Rs. dU/- 
to Rs. 30, - per mensem was witnout jurisdiction. 
I do not consider it necessary to decide this point 
in these revisions as they can be dispos-d of on 
the other two grounds mat I shaii presently con¬ 
sider. 


(5) The third point that was argued was that 
there was an agreed rent in each of these cases 
between the landlord and the tenants and the 
iindiug ci the learned Munsii that that rent was 
imfair is based simply on the fact that there was 
a great deartii oi accommodation and the leiianU 
were in need of the shops and thereiore the trans¬ 


action was unfair. It is iu}.,cd that this circum¬ 
stance by itself cannot be taken to be a circum¬ 
stance proving that the iiLviis^cUon by which the 
lent was iLxcd was imfair. 


(oj The iirst CiUestion that arises in connection 
wnh this point is wiielhor there was an agreed 
rent between the landlord and the different 
tenants in these cases. I have already stated that 
two oi the tenants who are opposite parties in 
civil revision Nos. G27 and G28 have actually exe¬ 
cuted rent agreements in lavour of the landljrd. 
One of them is dated the 31st of October, 1949, 
and the other is dated the 6th of November, 1949. 
So, there was clearly an agreement of rent in 
these two cases fixing it at a sum of Rs. 40/- per 
month for each of the two shops. In the cases out 
of which civil revisions Nos. 626 and 629 arise it 
was stated by the learned counsel for the tenants 
that as an alternative case it may be taken to be 
that there w^as an agreed rent at the sum of Rs. 
40/- per mensem. The statement ceftainlv was 
made in a guarded manner but during the tria.1 
of the suit it appears from the judgment of the 
learned Munsif that in each case it was admitted 
that the agreed rent was Rs. 40/- per mensem. 
The shops are all similar containing similar accom¬ 
modation, and before the learned Munsif it was 
conceded that there was an agreed rent in all 
these cases. The defendant-landlord came into 
witness-box and swore to the fact that there was 
an agreed rent at the rate of Rs. 40/- per mensem 
in all these cases. 

In view of the admission made before the learn¬ 
ed Munsif, and in view of the fact that it was 
never contended before him that there was any 
case in which rent was not agreed upon, I have 
no hesitation in accepting the statement of the 
landlord that in all these cases the rent was agreed 
at the sum of Rs. 40/- per mensem. The position, 
therefore, is that there was an agreed rent fixed 


at Rs. 40/- per mensem and there was also a 
reasonable rent fixed by the Rent Control and 
jEviction Oincer at Rs. 40/- per mensem though 
the District Magistrate held that Rs. 30/- per 
mensem was the proper rent. 

(7j 'I’ae argument of the learned counsel for 
the opposite parties is that the tenants came to 
court on tne allegation that tiie reasonable rent 
was excessive aiiu therefore the question whether 
there was an agreed rent or not and whether that 
agreed rent was tiie result of an unfair transac¬ 
tion or not aid not arise lu tnese cases at ail. 
fils argument is that even if tnere is an agreed 
rent out the tenant does not mention it in the 
pi&int and just comes to court and says that the 
reasonable rent is excessive, the court can decide 
wnether the reasonable rent is excessive or not; 
and if it holds that the reasonable rent is exces¬ 
sive then the agreed rent will automatically be 
reduced to me figure which is found to be the 
proper rent of the accommodation. I am afraid 
I do not consider it possible to accept this conten¬ 
tion. If mere is an agreed rent, men in a suit 
luider section 5U> it co.n only be varied if it is 
proved that the transaction at which the figure 
was agreed upon was unfair. It is true that in 
the case of reasonable rent it need not be shown 
mat the transaction was unfair, for the obvious 
reason that in a case of tliat kind there is no 
transaction between the parties fixing the rent. 
So no question of the transaction being fair or 
unfair arises. If there were no agreed rent in 
these cases then the suits of the tenants could 
have been decreed according to the findings arriv¬ 
ed at by Uie learned Munsif. But I have lound 
it to be proved in ail these cases that there was 
an agieed rent, and unless this agreed rent is 
reduced by a court under section 5(4), it is obvi¬ 
ously this rent which will have to be paid, and a 
decision on the point of the reasonable rent being 
excessive or not would be infructuous. In a case 
where there is an agreed rent, and the transac¬ 
tion is not proved to be unfair, there is no point 
in deciding the question whether the reasonable 
rent is excessive or not. Tne learned counsel next 
contended that in the case of am accommodation 
constructed after the 30th of June 1946 the Dis¬ 
trict Magistrate can fix the rent, and he says 
that the amount fixed by the District Magistrate 
will be the amount that will be payable by the 
tenant in spite of there being an agreed rent 
different from the rent fixed by the District 
Magistrate. Ih's contention also does not appear 
to be sound. Section 5(1) says that the rent pay¬ 
able by the tenant is the rent which has beeni 
agieed upon between the landlord and the tenant. 

If it is varied by the court in a suit filed under 
section 5(4), then it is superseded by the decree 
of court, and the rent fixed by the court w^id 
be the rent payable by the tenant. But the Di^ 
trict Magistrate has been given no powers to vary 
the agreed rent. He can determine the annual 
reasonable rent under section 3(a) in casw to 
which the section applies; but that does not nave 
the effect of superseding the agreed rent. In me 
cases before me, however, the rent had oeen 
agreed upon, and therefore the only Question i 
whether that agreed rent could have been 
by the learned Munsif on the findings mat 
has arrived at. The question whether the rem 
fixed by the District Magistrate should be taKen 
to be the annual reasonable rent or that iixe 
by the Rent Control Officer, does not arise lo 
determination in these cases, as they are botn 
unenforceable. 

(8) This leads me to the question 
agreed rent could be reduced on the ground 
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the transaction under which it was fixed was an 
unfair transaction. On tins point the learned 
Munsif has stated that the district of Sdiiarunpur, 
from where these cases come, borders the isiuLe 
of Punjab and there was a great iinlux of dis¬ 
placed persons in this district. The landlord had 
also acunitted thao Tepan idds ana Misri Lai 
tenants were in great need of uccoimi.oautiun. on 
this ground alone tiie learned Munsif nas field that 
the transaction fixing the rein was unfair. 


On the facts found by the learned Aiunsii I 
find it difficult to agree witn him in his conclu¬ 
sion that the transactions were proved to be un¬ 
fair in tnese cases. It is \tell known that mere 
IS a dearth of accommodation in tv’ery town in 


this State and the bigger the iovmi me greater 
tne dearen of accommodation. If tliis luct alone 
were sufficient for proving that the transactioii 
was unfair, then the rent being uniah- could be 
presumed in evei 7 case wiiere the agreed real was 
higher than the proper or annual reasonable rent; 
and the imposition of the condition of ihe trans¬ 
action being proved to be uniair would be superflu¬ 
ous. It would hare been quite enough to say that 
if the agreed rent w'as excessive or abo\e the 
annual reasonable rciiu, it should be reduced 
because there would be a presumpeion that the 
transaction w^as uulair in every case on accoimt 


of the general prevailing conditions in the State. 
I, therefore, do not think that the mcic fact tiiat 
there was dearth of accommodation and the 
tenants were in need of it can be sunicicnt lor 


holding that the transaction by whi-.h the rcut 
was fixed was unfair. But 1 need not consider 
this question in any detail avS in the cases ociore 
me it is not possible to say tiiat tiie lenant.s 
accepted the rent for any such reason. They 
agreed to the rent after obtaining lire alloimcnt 
orders in their favour and could be in no fesr of 
being ejected from the shops if they did not agree 
to pay Rs. 40/- per mensem each. The uUctment 
orders being there, the landlord could not exer¬ 
cise any undue influence over them. They could 
easily liave the rent determined under section 3(a;, 
if Uioy thought that the landlord was deniaadii g 
a high rent. The learned Munrif therefore ha'.l 
no jurisdiction to reduce the agreed rents. 

(9j For the reasons given above, I allow these 
revisions, set aside the decrees of the court below 
and dismiss the suit brought by the tenants. But 
in view of the circumstances of these cases I 
direct that the parties shall bear their own costs 
in both the courts. 


b/h.g.p. 


Revisions allowed. 


A.l.R. 1954 ALL. 355 (Vol. 41, C.\. 138) 

(LUCKNO\V BENCH) 

KIDWAI J. 

Lallu, Plaintiff-Appellant v. Bachchu Singh 
8 -nd others, Defendants-Respondents. 

p. A. P. O. No. 37 of 1950. D/- 23-9-1953, against 
decree of Civil J., Unnao, D/- 2-4-1948. 

Tenancy Laws — U. P. Tenancy Act (17 of 
1939), Ss. 180, 41, 19S and 243 — Suit by muaficlar 
for possession — (Civil P. C.’ (1908), S. 9). 

Under the U. P. Tenancy Act it is only 
leases by tenants of Sir and by sub-tenants 
that are forbidden. There is nothing to pre¬ 
vent any other class of persons in possession 
of land from granting sub-leases. Thus a 
muafidar can grant a sub-lease. Further a 
muafidar, as a person in possession of a plot 
of land, is entitled to admit another person 


to occupy that piol. Thereiore ti. ioO, which 
does not deal only with cases of sub-leases 
but an»j rexers lu a person entitled to aa- 
nni another to occupy sucii plot, applies to 
a suit nrought by a muauuar for possession 
uguinsc the uciundants on the ground Uiau 
iney were trcopussers who had taxeii posses¬ 
sion of the land uariUg his absence. 'The 
Uinended section winch afiects a question of 
procedure, namely, the question as to whicii 
couri was to Uy the suil-, would have imme¬ 
diate effect ana v.here tne suit ol tiie rnua- 
ffdar was pending m a civil court on the 
. ctaie of the amending Act ciie civil Court 
would cease to have jurisdiction iminediately 
and t.he suit has to be sent to the revenue 
'Court. G Oudh Cas 110; AIR 1919 Oudh 26G; 
AIR 1925 Oudh 211, Uistmguished. 

(Paras 4, 5, 6> 

The section being in general terms and 
not conimed to hereditarj- tenants, its appii- 
cadon to ihc suit will not be excluded by S. 
Is8: AIR 1949 Ail 379 (FB), Distinguished. 

(Para 7) 

Anno: C. P. C.. S. 9 N. 51. 

R. E. Lai and R. B. Chaudhari, for Appellant; 

R. u, Shukla, for Respondent tNo. 2). 

Paras 
3 


Cases referred : 

(Ai (.'93) G Cudfi Cas 110 
(13) (VG) AIR 1919 Oudh 266; 53 
(C; (V12,) AIR ls25 Oudh 211; 1 


583 

(Lm tV33) AIR 
592 (FB' 


Ind Cas 459 
Oudh WN 


194G Ail 379: ILR (1946) All 


3 


3 


8 


JODGivlENT : This appeal arises out of a suit 
instituted in the civil Court on the 23rd of July 
n.rj lor possession over certain cultivatory plots. 
The pluiuthf claimed that he was the muafidar 
and that the defendants were trespassers who 
had taken possession of the land during his ab¬ 
sence from the Province and that consequently 
lie Vtus entitled to ODtain possession. One of the 
issuc.s raised in the trial Court was the issue as 
to the jurisdiction of the Civil Court to decide 
ihe .suit. Many other pleas were also taken and 
decr.ions were given by the trial Court upon 
Uiem bat the omy point, apart from the question 
of court-fee. that has been decided by the Civil 
Judge of Unnao in appeal, Is the question of 
jurisdiction which Is the only point that has been 
argued before me. 


(2» It is necss.sary to note that while the suit 
wa.s still pending in the trial Court, section 180 
of tne U. P. Tenancy Act was amended and the 
amended section wa.s given retrospective effect in 
certain circumslance.s. We are not concerned with 

that was given to section 
180 U. P. lenancy Act because, as I have al- 
leady stated, ilie suit was still pending on the 
date on which the amending Act was passed and 
since It affected the question of procedure, name¬ 
ly the question as to which court was to try the 
suit, it had immediate effect, and as soon as the 
Act provided for the decision of such questions 
by the revenue court, the civil Court ceased to 
have jurisdiction and it was necessarv that the ' 
suit be .sent to the revenue court for disposal. 


tended by the learned Advocate for the apnellai 
that even under the amending Act section 
would not apply since the plaintiff's claim as 
muafidar was not covered by section 180. It 
pointed out that section 180 provides only for 
suit against a person taking or retaining nos-( 
Sion of a plot of land without the consent of f 
person entitled to admit him to occupT such ph 
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It is contended that a muafidar is not allowed to 
sub-let the land and that, therefore, he was not 
a person authorised to admit another person to 
the occupation of such land. The definition of a 
tenant in section 3, sub-section 23 was relied 
upon to indicate that a muafidar is not a tenant 
and is, tnirefore, not entitled to the rights of a 
tenant. It was further contended that in view 
of the cases reported in — 'Gaya Prasad v. 
Tasadduk Husain’, 6 Oudh Cas 110 (A); — ‘Suraj 
Bakhsh Singh v. Baldeo Bihari', AIR 1919 Oudh 
266 (B) and — ‘Bala Din v. Ajudhia’, AIR 1925 
Oudh 211 (C) a muafidar has no right to trans¬ 
fer or sub-let the land in his possession. 

(4) It is undoubtedly true that under the 
Oudh Rent Act the rule was that a muafidar 
could not even sub-leL The present case, how¬ 
ever, is not covered by the Oudh Rent Act but 
bv the Q. P. Tenancy Act and there is nothing in 
the U. P. Tenancy Act forbidding a muafidar 
from sub-letling. Indeed section 3, sub-section (22) 
of the Act makes it clear I hat a sub-tenant in¬ 
cludes a person who holds from a rent-free 
grantee. In this connection reference may also 
be made to sections 39 and 42 of the Act. Section 
44 only provides as follows— 

“(1) Every transfer, other than a sub-lease, 
made by a tenant in contravention of the pro¬ 
visions of this Act, and every sub-lease made 
by a tenant of sir, or by a sub-tenant in con¬ 
travention of the provisions of sub-section (2) 
of section 39, shall be void. 

(2) Every sub-lease made by a tenant in 
coni ravention of the provisions of this Act, 
other than a sub-lease which is void under 
sub-section (1) shall be voidable at the option 
of the landholder." 

and sub-clause (2) of section 39 is as follows : 

‘‘(■2) No tenant of sir and no sub-tenant shall 
sub-let the whole or any part of his holding.” 

(5) Thus it is only leases by tenants of sir and 
by sub-tenants that are forbidden. There is noth¬ 
ing to prevent any other class of persons in pos¬ 
session ‘of land from granting sub-leases thereof. 
Thus a muafidar can grant a sub-lease. 

(6) Moreover section 180 does not deal with a 
case of sub-leases only, but it refers to a person 
; entitled to admit another to occupy such plot. 
Any person in possession of a plot of land Is en¬ 
titled to admit another person to occupy that 
plot and the object of section 180 was that so far 
as possible all matters relating to tenancy land 
should be disposed of by the revenue courts. 
Efforts should be made so to construe the enact¬ 
ment as to give effect to its real objective and in 
the pre.sent case the words used are. in view of 
the provisions of the enactment which ^ I have 
already quoted, easily capable of being given the 
meaning which w^ould bar such a suit as the 
present one being brought in any court other 
than a revenue court. 

(7) It was also contended on behalf of the ap¬ 
pellant that section 198 makes certain provisions 
of the Tenancy Act applicable to muafidars ^ but 
that section 180 is not one of these provisions. 
The argument proceeded that the inclusion of 
certain sections meant the exclusion of others. 
This argument is a perfectly correct argument 
but it fails to notice that the word “tenant” is 
not used anywhere in section 180 of the U. P. 
Tenancy Act and that the provisions, to which 
effect is given by section 198, wefe provisions re¬ 
lating to hereditary tenants. Since by the defi¬ 
nition of the word “tenant” contained in section 
3, sub-section (23) a muafidar would not be deem¬ 
ed to be a tenant, he would not be entitled to 


the benefits of the sections referred to in section 
198, unless such provision was made to that 
effect. was for this reason that section 198 
was enacted. It cannot exclude from application 
sections which are couched in general language' 
like section 180 and are not confined to suits by] 
hereditary tenants. 

(8) It was also contended that in the present 
case there was no assertion in the plaint that 
any dispute as to tenancy had arisen before the 
suit was filed. The case of — D. N. Rege v. 
Muhammad Haider’, AIR 1946 All 379 (PB) (D) 
was relied upon. That case related to an entirely 
different set of circumstances and has no appli¬ 
cation to the present case. That was a case 
based upon an earlier Full Bench decision in 
which it was laid dowm before the amendment 
of the U. P. Tenancy Act in 1947 that the forum 
depended upon the allegations contained in the 
plaint. If those allegations indicated that the 
suit was against a person who was alleged to be 
a tenant or who had claimed tenancy rights be¬ 
fore the institution of the suit, the revenue court 
would be the proper court to decide the point. 
We are not concerned with the old section 180 
but with the new section 180 and this has made 
matters quite clear. That decision, therefore, can¬ 
not help the appellant.' 

(9) Since the present suit is covered by section 
180 of the U. P. Tenancy Act and it had not 
been decided by the trial Court till long after 
the enforcement of the amendment made to sec¬ 
tion 180 it was the revenue court that had juris¬ 
diction to decide the case. The order of the 
lower appellate Court, therefore, that the plaint 
should be returned for presentation to the pro¬ 
per court is the proper order and cannot be set 
ssidc 

(10> This appeal, therefore, fails and is dis¬ 
missed with costs. 

B/M.K.S. Appeal dismissed. 


A.I.R. 1954 ALL. 356 (Vol. 41, C.N. 159) 


HARISH CHANDRA J. 


Munshi and others, Applicants v. State. 
Criminal Ref. No. 206 of 1952, D/- 12-11-1953. 
against order of S. J.. D/- 5-5-1952. 

(a) Criminal P. C. (1898), Ss. 263. 264 and 350 
— Applicability of S. 350 to summary trials. 

No doubt, a Magistrate may under the law. 
if not objected to by the accused, proceed 
with a case which has been begun by an¬ 
other Magistrate and take into consideration 
the notes of evidence recorded by that 
Magistrate. But in a summary trial no re¬ 
cord of evidence is maintained. But the 
Magistrate may. for his own convenience Jot 
down some notes of evidence. Obviously, such 
notes cannot be suitably used by another 
Magistrate who may subsequently be en¬ 
trusted with the trial of the case, and con¬ 
viction bv the Magistrate based on the notes 
of the evidence of witnesses who were exa¬ 
mined before his predecessor is not in order. 

(Para 2) 


mno: Cr. P. C., S. 263 N. 3. 

949 Mitra: S. 263 P. 865 N. 863 "Records 864 
ddence” and “Notes of evidence (CJ^nflict 

icated In N. “Notes of evidence well 

iUght out — Conflict in Allahabad not Indicat- 
— The fact that 49 All 131 cannot be cons- 
ed as good law in view of later Bench deci- 
a in 49 All 261. not indicated In Mitra). 
p, C.. S. 264 N. 2. 


1 

I 


I 





1954 

1949 Mitra: S. 264, P. 870 N. "Sub-section (2) 
(4 Pis. extra in N. 2 to S. 264 in AIR Com.). 

Cr. P. C.. S. 350 N. 2a. 

1949 Alitra: S. 350 P. 1084 N. 1012 “Application 

_ section”, last para on P. 1086 (IMadras view 

in AIR 1932 Mad 505 (507): 33 Cri LJ 6 ;j 3, not 
indicated in Mitra). 

(b) Public Gamblins: Act (18G7) as amended by 
V. P. Act (1 of 1917), S. 13 — Public phice, mean¬ 
ing of. 

No doubt, a public street, place or 
thoroughfare is not necessarily a street, 
place or thoroughfare where the public has 
a right to go or which the public has a right 
to use. If a street, place or thoroughfare is 
in fact used by the pubiic, it will be a public 
street, place or thoroughfare within the 
meaning of S. 13. (Para 4) 

A public place must be a place which is 
either open to the public or is used by the 
public and the publicity of its situation is 
not a necessary element of the offence any 
more than public ownership. (Para 4) 

An ‘arhar’ field on the road side in which 
crop is standing cannot be said to be a pub¬ 
lic place within the meaning of S. 13. 

(Para 7) 

G. P. Bhargava and N. D. Ojha. for Applicants: 
H. N. Seth for Govt. Advocate, for the State. 

CASKS REFERRED : Paras 

(A) (V25) AIR 1938 All 209: ILR (1938; All 

348: 39 Cri LJ 441 4 

(B) (’95) 17 All 166: 1895 All WN 42 4 

(C) (V17) AIR 1930 Oudh 394: 31 Cri LJ 1118 4 

(D) (V9) AIR 1922 Oudh 275: 23 Cri LJ 581 4 

<E) (V21) AIR 1934 All 17: 35 Cri LJ 564 5 

(F) (’04) 1 All LJ 129 6 

ORDER : This is a reference by th.e learned 
Sessions Judge of Mathura recommending that 
the convictions and sentences passed upon the 
accused persons under section 13 of the U. P. 
^blic Gambling Act be set aside. 

(2) It appears that the case was started by a 
Magistrate as a summary trial. He examined 
some witnesses but before he could finish the 
case he was replaced by another Magistrate. The 
accused did not demand a ‘de novo’ trial and the 
leaned Magistrate proceeded to conclude the 
trial of the case. He examined the defence wit¬ 
nesses and. after considering the notes of evi¬ 
dence recorded by his predecessor, convicted the 
applicants and sentenced them to fines. No doubt, 
a Magistrate may under the law, if not objected 
to by the accused, proceed with a case which 
,has been begun by another Magistrate and take 
into consideration the notes of evidence record¬ 
ed by that Magistrate. But in a summary trial 
no record of evidence is maintained. But the 
Magistrate may, for his own convenience jot 
down some notes of evidence. Obviously such 
notes cannot be suitably used by another Magis¬ 
trate who may subsequently be entrusted with 
the trial of the case, and in my opinion the con¬ 
viction by the Magistrate based as it was on the 
notes of the evidence of witnesses w'ho were exa¬ 
mined before his predecessor was not in order. 

(3) Another point taken by the learned Ses¬ 
sions Judge is that the place W'as not a public 
place and that, therefore, the accused could not 
be convicted under section 13. Section 13 makes 
it an offence to game in any public street, place 
or thoroughfare. In this case, as would appear 
from the charge sheet submitted by the police, 
the gaming was taking place in an ‘arhar’ field 
cn the road side, and it also appears to be so 
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from the notes of evidence recorded by the 
Magistrate. 

(4) The question is whether the accused per¬ 
sons can be said to have committed an offence 
under section 13. It is argued on behalf of the 
applicants that the field cannot be described as 
a public street, place or thoroughfare. No doubt, 
u pubiic sireet, place or thoroughtare is not; 
necessarily a street, place or thorougluare where 
the public has a right to go or which the public, 
has a right to use. If a street, place or thorough-; 
fare is in fact used by the public, it will be a' 
public street, place or thoroughfare within the 
meaning of that section. 

On behalf of the State I have been referred to 
the case of — ‘Emperor v. Eallu Singh’, AIR 
1938 All 209 (A). In that case the accused per¬ 
sons were found gaming on the edge or a grove 
a lew paces away from the pubiic pathw'ay, and 
there v;as nothing to show that the place was 
enclosed in any W'ay or that the public were 
usually refused access to or excluded irom U. 
The case was decided by Mr. Justice Allsop and 
he observes : 

"I think it must be common knowledge that 
ordinarily these groves in Indian villages are 
open to anybody to sit in. There is normally 
no interference with anybody who wishes to 
have access to a grove of this kind. The 
accased persons themselves were in the grove 
and there is nothing to show that they had 
any connection with the owners of it or of the 
Irilit or trees in it. They were themselves in the 
grove as members of the public.” 

The learned Judge saw no reason for inter¬ 
ference upon that point. I have, however, been 
referred to a number of cases on behalf of the 
accused persons in regard to the interpretation 
put upon the words “public street, place or 
thoroughfare”. 

In the case of — ‘Queen-Empress v. Sri Lai’, 
17 All 136 (B), a Division Bench of this Court 
held that a chabutra which was neither a place 
to which the public had a right of access nor a 
place to which the public were ever permitted to 
have access was not. though it adjoined a public 
road, a ‘public place’ within the meaning of sec¬ 
tion 13. In another case — ‘Lala v. Emperor', 
AIR 1930 Oudh 394 (C), Mr. Justice Pullan observ¬ 
ed that a public place was one which was in full 
viev/ of the public and one to which the public 
had access. The verandah of a shop adjoining a 
public road was not a public place. The point has 
been clearly put, if I may say so with respect, 
by Mr. Justice Kanhaiya Lai in the case of 
—‘Emperor v. Bashir’, AIK 1922 Oudh 275 (D). He 
says: 

“A public place must be a place which is either 
open to the public or Is used by the public and 
the publicity of its situation is not a necessary 
element of the offence any more than public 
ownership.” 

(5) In another case. — ‘Emperor v. Sripal’, 
AIR 1934 All 17 ('£i, Mr. Ju.stice Iqbal Ahmad 
says: 

"The mere fact, that that spot v/as visible to 
the members of the public who used the foot¬ 
path, cannot make that spot a ‘public place’. 
In order to be a public place or a public 
thoroughfare within the meaning of S. 13, Gam¬ 
bling Act. the place or the thoroughfare must 
either be open to the public or actually used 
by the public, and the mere publicity of the 
gambling place or its visibility from a public 
place or a public thoroughfare is not sufficient ” 
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(6) In the case of —Ahmad Ali v. King Em- 
peror’, 1 All LJ 129 (P). Mr. Justice Aikman held 
that a grove was not a public place although it 
was found that the enclosure wall was broken in 
some places and a person could enter the grove 
through the breach. 


(Agarwala /.) 1. L R, 

pursuance of the beating. AIR 1947 All 408 
Distinguished. (Para 4) 

Anno; I.P.C., S. 34 N. 1, 8. 

B. Mukerji and A. Banerji, for Applicants: T. N 
Madan, for the State. 


(7) It v;ould f hus appear that if the ‘arhar’ 
field in which Ihe accused persons were found 
gambling could be regarded as a place used by 
'the public they are guiKy under section 13 of 
the U. P. Public Gambling Act and not other¬ 
wise. It the lieid had been lying fallow and with¬ 
out any crop, it may be possible to say with a 
certjia amount of justificatioji that the field being 
near a public thoroughlare was in fact used by 
the piihiic and was accordingly a public place. 
But ^.'2 find that the arhar crop was standing in 
the held & although a member of the public could 
possibly go into the field without hindrance it 
cannot be said that it was a place used by the 
public. If the owner of the field were hov/ever 
present, he w'ould presumably object to an out¬ 
sider going into the field. In my opinion, section 
13 01 ihc rj. i\ Public Gambling Act cannot apply 
in the circumstances of the present case. 

lOi I. accordingly, allow the reference and sett- 
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convictions and the sentences pass¬ 
ed upon the applicants, direct that they be acciuitt- 
ed. The fin 


o '• 

IV.^4 


B/K.S.B. 


if paid, will be refunded. 
Convictions & sentences set aside. 


A.l.ii. 19.i4 ALL. 3-8 IVol. U, C.N. IfiO) 

AGARWALA J. 

Jwala and another. Applicants v. State. 

Criminal Rovn. No. GG9 of 1953. D'- 4-11-1853, 
again:;t judgment of Addl. S. J.. Kanpur, D/- 
25-i-1952. 




U) Penal Code {ISGOfi Ss. 
uitentioii to cause gricvou.s hurt 
of. 




r 


5—Common 
Pre.siimption 


\yhen several _ persons combine with the 
object of inflicting blows upon others with 
lathis and grievous hurt is caused as a result 
of the blows thus iniUcted. it may safely be 
presumed that the common intention of all 
was at least to inflict grievous injury. AIR 
1949 All 191, Distinguished. fPara 3) 

Anno: I.P.C., S. 34 N. 1; S. 325 N. 3. 


(b) Penal Code (18G0), S. 34 — Common 
intention — Interval betweeii act and intention. 

When one person calls others to beat 
another, and in answer to that call others 
arrive on the scene and all of them beat that 
third person, a common intention of all of 
them to beat the third person must be pre¬ 
sumed. The common intention required under 
Section 34. I. P. C. presupposes a pre-arranged 
plan which should precede the commission of 
the crime, but the pre-arranged plan need not 
precede the commission of the crime by any 
great length of time. Ali that is required fs 
that the pre-arranged plan must have come 
into existence before the crime i.s committed. 

The pre-arranged plan can come into exist¬ 
ence the moment one person calls another 
for attacking a third, even though the length 
of time betw'een calling and the commission 
of the crime was only a few seconds. And 
when both of them attack that third person, 
a common intention has come into existence 
before the attack is made and both of them 
can be held guilty for the result achieved in 


CASES REFERRED: Parag 

(A) (\f36) AIR 1949 All 191; 50 Cri LJ 250 3 

(B) (V34) AIR 1947 All 408: 48 Cri LJ 858 4 

ORDER: This is an application in revision 
against an order dismissing the applicant’s appeal 
which was directed against the order convicting 
the applicants under Sections 325 and 323. I.P.C. 
Jawala, applicant, has been sentenced to nine 
mouth.s’ rigorous imprisonment under Section 325, 
I.P.C. and a fine of Rs. 50/- under Section 323, 
I. P. C. Badri, applicant, has been sentenced to 
six months’ rigorous imprisonment under S. 325, 

I. P. C. and to a fine of Rs. 50/- under S. 323, 
I.P.C. 


(2) Sita Ram complainant, of village Jaswan- 

pur, and his uncle Bandi were v/ateiing their 
fields. After half the field had been watered they 
discovered that the water was not flowing nor¬ 
mally. They suspected that it must have been 
stopped by somebody. Both of them proceeded 
up stream and found that Jawala had directed 
the water to his field, though it w'as the turn of 
Jaswanpur people to irrigate their fields. Sita 
Ham protested, and when his protest went un¬ 
heeded, he tried to block the water channel 
w'hich had been diverted by Jaw^ala. Jaw'ala then 
called other person.s of the village to his aid 
including Badri, applicant, and then all of them 
beat Sita Ram, his uncle Bandi and one Min- 
ghani caiLsing simple and grievous injuries to 
them. These facts have been found by both 
the Courts below', and so the applicants along 
with other persons were convicted under Sec- i 

tions 325 and 323, I. P. C. It could not be dis¬ 
covered as to which of the accused had inflicted 
injuries which resulted in grievous hurt. 

(3) The only point argued before me by the 
learned counsel for the applicants "is that since 
it could not be found as to who had inflicted 
grievous injuries none of them could be convicted 
under Section 325, I. P. C. and that they could 
be convicted under Section 323. I. P. C. alone. 
Reliance is placed upon a judgment of this Court 
delivered by me in — 'Gorey v. Rex', AIR 1949 

All 181 (A). This contention is not sound. In , 
the present case it is clear that Jawala had called 
Badri, applicant, and other villagers to assault 
Sita Ram and other complainants. Therefore all 
of them had a common intention of beating the 
complainants. When several persons combine 
with the object of inflicting blows upon others 
with lathis and grievous hurt is caused as a 
result of the blows thus inflicted, it may safely 
be presumed that the common intention of all 
was at least to inflict grievous injury. A case of 
this kind is to be distinguished from — ‘Gorey’s 
case lA)’. Although the prosecution case there 
was that two of the accused instigated others to 
give a beating to the deceased the Court found rj 
that there was no satisfactory proof on the ^ 
record to show that the accused had any pr®' 
conceived plan of attacking one Hoti. It was held 
that because of the altercation and because of 
the action of Hoti in untying the cattle in the 
face of Ghanshiam and his sons the three per- 
son.s beat him in a fit of anger all of a sudden. 

It was further held that S. 34. Penal Code, did 
not apply to the facts of the case. In those 
circumstances, it W'as held that the accused could 
be convicted only of causing simple hurt and not 
under Section 325. 
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(4) The distinction between the two classes of 
cases is obvious. When one person calls others 
to beat another, and in ansv/er to that call other.s 
|arrive on the scene and all of them beat that 
Ithird person, a common intention of all of them 
to beat the third person must be presumed. The 
common intention required under Section 34, 
tl. P. C. presupposes u pre-arranged plan which 
ishould precede the commission of the crime, but 
•the pre-arranged plan need not precede the com- 
I mission of the crime by any great length of time. 
All that is required is that the pre-arranged plan 
must have come into existence before th.e crime 
is committed. The pre-arranged plan can come 
into existence the moment one person calls 
another for attacking a third, may be that the 
length of time between calling and the commis¬ 
sion of the crime was only a few seconds. And 
when both of them attack that third, a common 
intention has come into existence before the 
attack ns made and both of them can be held 
guilty for the result achieved in pursuance of the 
beating. Learned counsel also referred to — 
‘Dipa V. Emperor', AIR 1947 All 408 That 

was also a case in which there was no common 
intention and it wa.s definitely lield that S. 34, 
I. P. C. did not apply to the facts of the case. 

(5^ There is no force in this revision. It is 
dismissed. 

B/D.R.R. Revision application dismissed. 


A.l.R. 1954 ALL. 359 (Vol. 41. C.N. 161) 

(LUCKNOW BENCH) 

RANDHIR SINGH J. 

Ajodhia Singh and others, Plaintifis-Appellants 
V. Ram Phal Singh and others, Defendants- 
Respondents. 

Second Appeal No. 554 of 1947. D/- 23-9-1953, 
from order of Civil J., Sultanpur, 13-2-1947. 

Tenancy Laws — U. P. Tenancy Act (17 of 
1939), Ss. 29, 3(23) — Trespasser — (Oudh Rent 
Act (22 of 1886), S. 127.) 

Every person w'ho was at the commence¬ 
ment of the U. P. Tenancy Act of 1939, that 
is on the 1st January, 1940, a tenant of land 
became a hereditary tenant. (Para 6» 

A person taking or retaining possession of 
land without being entitled to such possession 
could become liable for rent under S. 127, 
Oudh Rent Act, as it stood on 1-1-1940, only 
alter he had been treated as a tenant by the 
landlord. So long as that option was not 
exercised by the landlord that person in occu¬ 
pation could not be held liable for payment 
of rent, and so long as he was not liable 
under the law for payment of rent, he could 
not be covered bv the definition of the word 
'■tenant", in S. 3(23) of this Act. 

(Paras 6. 7) 

The fact that the person was in possession 
of the land even before S. 127, Oudh Rent 
^ Act was amended in 1921 would not affect 
the re.sult since even before the amendment 
the section, by implication, required the land¬ 
lord to recognize a person as a tenant, before 
he could be made liable for rent, and the 
amendment of 1921 only amplified this impli¬ 
cation in explicit terms. (Para 8) 

R. K. Bose, for Appellants: H. D. Srivastava, 
for Respondents Nos. 1. 3 and 13. 

JUDGMENT: This is a plaintiffs’ second appeal 
against the concurrent findings of the Courts 
below. 


(2) Two of the respondents Nos. 15 and 18 are 
dead and their legal representatives have not 
been brought on the record. It is contended on 
behalf of respondent No. 14 that the appeal has 
abated as a whole. It is evident from the record 
that respondents Nos. 15 and 18 did not claim any 
interest in the land in dispute and the plaintiffs 
also did not allege that they had any interest in 
the land in dispute. If their legal representa¬ 
tives have not been brought on the record, this 
would not adversely affect the merits of the appeal 
and the appeal has not, therefore, abated against 
the other parties. 

(3) The plaintiffs appellants filed a suit for 
possession of five plots of land situate in village 
Bahauddinpur in the district of Sultanpur, against 
defendants 1 to 18 on the allegations that the 
plaintiffs had been in possession of the plots in 
dispute for a very long time and had acquired the 
rights of maurusi tenants under the law and that 
the defendants had unlawfully taken possession 
of the plots in July, 1943. Defendants 1 to 14 were 
said to be some of the proprietors of the land in 
dispute while defendants 15 to 18 were said to hold 
no rights in the land in dispute. The suit was 
contested by the defendants, but the main contest 
was by defendant No. 14. Defendants 15 and 16 
disowned the plots and stated that they had no 
concern with the plots nor had they entered into 
possession of these plots. Defendant No. 16 who 
is the father of defendants 17 and 18 also alleged 
in the written statement that his sons defendants 
17 and 18 had also no concern with the plots in 
dispute. 

(4) Tlie defence of defendant No. 14 was that 
the plaintiffs were not tenants of the land in 
dispute and had no right to maintain the suit. 
Pleas of jurisdiction and limitation were also 
raised. As a question of tenancy was raised, an 
■issue about tenancy was referred to the revenue 
Court. The revenue Court came to the conclusion 
that the plaintiffs had been in possession for a 
very long time with some interruptions but they 
were not tenants of the land in dispute. On re¬ 
ceipt of this finding the learned Munsif dismissed 
the suit. The plaintiffs then went in appeal. The 
District Judge concurred with the findings of the 
trial Court and dismissed the appeal. The plain¬ 
tiffs have now come up in second appeal. 

(5) The appeal raises a short but an important 
point of law. It has been argued on behalf of 
the appellants that the Revenue Court which de¬ 
cided the issue of the plaintiffs’ tenancy failed to 
take notice of the provisions of section 29 of the 
U. P. Tenancy Act. Section 29 of the U. P. 
Tenancy Act is as follows: 

“Every person belonging to one or another of the 
following classes shall be a hereditary tenant, 
and subject to any contract which is not con¬ 
trary to the provisions of section 4 shall be en¬ 
titled to all the rights conferred and be sublect 
to all the liabilities imposed on hereditai'y 
tenants by this Act, namely, 

(a) every person who is, at the commencement 
of this Act, a tenant of land otherwise than as 
a permanent tenure-holder, a fixed rate tenant, 
a tenant holding on special terms in Oudh, an 
exproprietary tenant, an occupancy tenant, or 
except as otherwise provided in this Act as a 
sub-tenant or a tenant of sir.” 

(6) Section 29 quoted above, therefore, shows 
that every person who was at the commencement 
of the U. P. Tenancy Act of 1939, that is on the 
1st January, 1940, a tenant of land became a here¬ 
ditary tenant. The word “tenant” has been defined 
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'Tenant" means the person by whom rent is, 

out lor a contract exprei>s or implied would be 
payable’ 

It liios been argued on behalf of the appellants that 
the plaintilts oemg in possession ol the land at 
the commencement of the U. P. Tenancy Act were 

ioo^!fp I? landlord unaer secUoxn 

127 of the OucLi Rent Act and as such w'ere tenants 

on that date. In order to appreciate the argu- 

^ learned counsel tor the appellants, a 

leierence to section 127 oi the Oudh Rent Act is 
necessary. 

on the 1st January, 1940, was as follows: 

“A person taking or retaining possession of land 
v.'ithout being entitled to such possession may 
at the option of the person entitled to eject him’ 
as a trespasser, be treated as a tenant, and shall 
thereupon be liable for rent of that land pay¬ 
able in the previous year, at such rate as the 
purt may determine to be fair and equitable, 
but he shall not. in respect of that land, have 
any of the statutoiy privileges conferred by this 

It is now contended that in view of the provi- 
section 127 of the Oudh Rent Act the 
plaintiffs were liable to pay rent for the land which 
was m their occupation and as such they were 
tenants within the meaning of the word as defined 
in section 3 of the U. P. Tenancy Act. The con¬ 
tention of the respondents is that a person holding 
land without title could only become a tenant if 
so tTeated by the landlord and his liability to pay 

rent did not arise till the landlord elected to treat 
nun as a tenant. 

A plain reading of section 127 of the Oudh Rent 
It stood on the 1st January. 1940, clearly 
thov/s that a person taking or retaining posset 
Sion of land without being entitled to such posses¬ 
sion could only become liable for rent after he had 
been treated as a tenant by the landlord. So long 

fLl f not elect to treat him as a 

tenant his status would continue to be that of a 

, trespasser. In order to clothe a person with the 

status of a tenarit.it was necessary that an option to 

that effect should be exercised by the landlord. So 
long as that option w'as not exercised a person in 
occupation could not be held liable for payment of 
rent, and so long as he was not liable under the 
law for payment of rent, he could not be covered 
by the definition of the word "tenant”. 

the pr^ent case, the plaintiffs were shown 
as bila tasfia lagan” in the last settlement which 

F. corresponding to 
1930-36. A parcha was issued and there is nothing 
on the record to show that any objection was 
raised on behalf of the plaintiffs to the descrip- 
tion of their status in the settlement papers Thp 
plaintiffs were admittedly not treated as tenants 
at any time by the landlords and as such they 
did not become liable for payment of rent under 
S. 127 of the Oudh Rent Act. Since they were not 
liable to pay rent under section 127 of the Oudh 
Rent Act. not having been treated as tenants by 
the landlord, they could not become tenants with¬ 
in the meaning of the U. P. Tenancy Act and as 
such could not become hereditary tenants under 

the provisions of section 29 of the U. P. Tenancy 
Act. 

(8) Another point urged on behalf of the appel¬ 
lants is that S. 127.of the Oudh Rent Act as it 
stood before it was amended in 1921 made every 
person in possession of land occupied without the 


R JJAKSH bINGH [Kidwai JJ g 

consent of the landlord liable for the rent of the 

session before 1921 had become tenants under ^ 

before 1921 

The logical conclusion, if the arguments of the 

would'^be'^Th^t®^ appellants are accepted. 

trespasser automatically be¬ 
came a tenant of tne landlord as soon as he en- 

sent Of the landlord. This could evidently not be 
the intention of section 127 of the Oudh Lnt Act 
before it was amended. 

spp1!nn°“hijii 'If mentioned in that] 

section beto e the amendment that it was neces- 

sa^ for the landlord to treat a person as a tenant 
before making him liable for payment of rent, the 

iHiPlica tion was ampli-' 
1 QO? by the amendment made in’ 

diflScult, therefore, to hold that; 
the plaintiffs had acquired the status of a tenant! 
even before the amendment in section 12? of the 
Oudh Rent Act was made in 1921. 

(9) "inie plea of jurisdiction which was raised in 
the trial Court was given up and that plea has 
not been pressed in appeal. 

(10) No question of limitation also arises in this 
ca.se as the suit was brought well within time and 
nothing has been shown in support of the plea of 
limitation which was raised in the trial Court. 

Ql) In view of the findings on the point of law 
referred to above, it is not necessaiy to go into 
the documentary evidence filed in this suit and 
referred to by the learned counsel for the appel¬ 
lants. but a brief reference to it may be made. (His 
Lordship after doing so proceeded to state :) AH 
these documents at best show that the plaintiffs 
and their predecessors had been in possession of 
the plots with some interruptions for quite a long 
time, but the main question was, if they had ac¬ 
quired the status of a tenant, which has been 
negatived oy both the Courts below. In view of 
the position of law discussed above, the plaintiffs 
have failed to establish that they were tenants- 
of the land in dispute and as such entitled to eject 
the proprietors. This finding of the two Courts be¬ 
low appears to me to be correct. As a result the 
appeal is dismissed. I make no order as to costs. 

(12) Leave to appeal is granted under Chapter 
VIII, rule 5 of the Rules of the Court. 

B/M.K.S. Appeal dismissed. 

A.I.R. 1954 ALL. SCO (Vol. 41, C.N. 163) 

(LUCKNOW BENCH) 

KIDWAI J. 

Jamuna Prasad, Applicant v. Harihar Baksh 
Singh, Opposite Party. 

Appln. No. 68 of 1948. D/- 11-11-1953. from order 
of Dist. J. of Barabanki, D/- 1-3-1948. 

Debt Laws — U. P. Agriculturists’ Relief Act (27 
of 1934), S. 13 — Applicability and scope. 

A suit for redemption is a different thing 
from a suit for recovery of possession. Sec- ' 

tion 12 of the Agriculturists’ Relief Act does I 

not empower any person to apply for recovery 
of possession. It only applies to a person 
entitled to institute a suit for redemption and 
it specifically provides that such an appli¬ 
cation can only be made before the suit for 
redemption is barred by time. AIR 1946 All 
400, Disting. (Para 3i 

Baldeo Sahai Srivastava and Jagdish Chandra, 
for Applicant; D. P. Khare, for Opposite 
Party. 
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CASE REFERRED: Para 

(A) (V33) AIR 1946 All 400: 227 Ind Cas 541 2 

ORDER: This is an application in revision 


against the order of the District Judge of Bara 
Banki dismissing an appeal in respect of an 
application under Section 12 of the U. P. Agri- 
cuiturists’ Relief Act. 

(2) It appears that there existed four mort¬ 
gages, the earliest being of the 4th May, 1833 
and the latest being of the 4th of July, 1840. No 
^ period of redemption was specified in the deeds. 
An application was filed in 1947 for redemption 
under Section 12 of the Agriculturists’ Relief Act. 
The trial Court held that the application was 
barred in view of Aiticle 148 read with Section 28 
of the Limitation Act. The lower appellate Court 
upheld this finding. The applicant has come up 
in revision. His learned Counsel has relied upon 
a Bench decision of the erstwhile Allahabad High 
Court reported in — ‘Ram Prasad v. Bishambhar 
Singh', AIR 1946 All 400 (A). That case related 
to proceedings in respect of which the U. P. Debt 
Redemption Act applied. By virtue of the defi¬ 
nition of loan contained in that Act it would 
apply also to proceedings under Section 12 of 
the Agriculturists’ Relief Act. But the question 
is whether Section 12 of the Agriculturists' Relief 
Act justifies an application such as the present 
one. 

(3) In that section it is laid down that the 
application must be made ‘before a suit for 
redemption is barred.” Even according to the 
Bench decision upon which reliance is placed a 
suit for redemption is a different thing to*a suit 
for recovery of possession. According to that 
decision Section 60 of the Transfer of Property 
» Act provides for a suit for redemption and S. 62 

J for a suit for recovery of possession. Section 12 

of the Agriculturists’ Relief Act does not empower 
any person to apply for recovery of possession in 
the manner laid down in that section but only 
applies to a person entitled to institute a suit for 
redemption and it specifically provides that such 
an application can only be made before the suit 
for redemption is barred by time. In the present 
case, even if the decision to which reference has 
been made is held to have been correctly decided, 
the suit for redemption had become barred at 
the time when the application under Section 12 
of the Agriculturists’ Relief Act was made. The 
application can, therefore, not be made under 
that section. If the applicant has any other 
remedy for the recovery of possession, it is open 
to him to take it. There car, therefore, be no 
doubt that the decision of the Court below under 
Section 12 of the Agriculturists’ Relief Act is 
correct. This application fails and is dismissed 
with costs. 

B/H.G.P. Application dismissed. 


A.I.R. 1954 ALL. 361 (Vo!. 41, C.N. 163) 

EUIJ MOHAN LALL J. 

Deo Nand, Defendant-Applicant v. Achaiber 
Misir and others, Deiendants-Opposite Party. 

Civil Revn. No. 1226 of 1953, D/- 4-11-1953, 
against order of Munsif, Jaunpur, D/- 2-9-1953. 

Civil P. C. (1908), O. 9, R. 7 — “Assigns good 
cause.” 

If a defendant wants to proceed from the 
stage at which he appears and does not 
require the Court to retrace its steps, O. 9. 

R- 7 will not apply and such a defendant 
will have an absolute right without obtaining 


Court’s permission to take part in the pro¬ 
ceedings from the stage they have reached. 
But if the stage for filing the written state¬ 
ment is over and the issues have already 
been framed and the defendant wants that 
he may be permitted to file a written state¬ 
ment, R. 7 is applicable and the defendant 
must assign good cause for his absence. AIR 
1922 All 110: AIR 1922 All 33; AIR 1924 Cal 
806 and AIR 1922 Bom 345 (1), Distinguished. 

(PSlV^ m) 

Anno: Civil P. C.. O. 9, R. 7 N. 2 Pt. 1. 

1953 Mulla: O. 9, R. 7 (Topic discussed in N. 2 
to O. 9. R. 7 in A.I.R. Com. extra). 

Sripati Narain Singh, for Applicant. 

CASES REFERRED: Paras 

(A) (V9) AIR 1922 All 110: G6 Ind Cas 392 3 

(B) (V9' AIR 1922 All 33: 64 Ind Cas 958 4 

(C) (Vll) AIR 1924 Cal 806: 81 Ind Cas 867 5 

(D) (V9) AIR 1922 Bom 345(1): 70 Ind Cas 762 6r 

ORDER: This is an application in revision by 
a defendant in a pending suit. There are three 
defendants in all. Summonses were issued to ail 
of them by the trial court but only two of them 
put in appearance in the suit. The present appli¬ 
cant remained absent. The court ordered the case 
to proceed ‘ex parte’ against him. One of the de¬ 
fendants raised a plea of tenancy rights and an 
issue was remitted to the revenue court for deci¬ 
sion. The revenue court has sent its decision. 
When the case was put up betore the learned 
Munsif for hearing the present applicant put in 
appearance and made an application for setting 
aside the order directing the case to proceed ‘ex 
parte’ against him. His application was not ac¬ 
companied by an affidavit and the learned Munsif 
was not satisfied that there were sufficient grounds 
for his absence on the previous dates. He reject¬ 
ed that petition. Against this order this revision 
has been filed. The learned counsel for the appli¬ 
cant contends that the learned Munsif had no 
jurisdiction to reject his petition. 

(2) In this connection reference may be made 
to O. 9, R. 7, Civil P. C., which runs as follows: 
“Where the Court has adjourned the hearing o£ 
the suit ‘ex parte’ and the defendant, at or be¬ 
fore such hearing, appears and assigns good 
cause for his previous non-appearance, he may, 
upon such terms as the Court directs as to costs 
or otherwise, be heard in answer to the suit as 
if he had appeared on the day fixed for his 
appearance.” 

It appears from a mere perusal of this rule that 
the applicant has to show good cause for his pre¬ 
vious non-appearance and it is only on such cause 
being shown that the court may allow him to put 
in appearance subject to payment of such costs as 
the Court may consider proper. Learned counsel 
for the applicant refers to the last portion of this, 
rule viz. that the defendant be heard “as if he 
had appeared on the day fixed for his appearance”" 
and contends that this rule applies only when a 
party wants the Court to go back upon some pro- 
ce^ings that have already taken place and re¬ 
quires it to go through the said proceedings over 
again. He argues that if a defendant wants to 
proceed from the stage at which he appears and 
does not require the Court to retrace its steps, this 
rule will not apply and that such a defendant will 
have an absolute right without obtaining Court’s 
permission to take part in the proceedings from 
the stage they have reached. 

I agree that this interpretation is correct. But 
by adopting this interpretation the applicant gains 
nothing because, in the present case, the stage for 
filing the written statement was over and the- 
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issues had been framed long ago. What the appli» 
cant now wants is that he may be permitted to 
file a written statement and if new pleas are taken 
fresh issues may be framed. As stated above the 
other two detenciants are already contesting the 
suit. Therefore, the only object of filing a fresh 
written statement could be to raise new pleas. 
This means that the proceedings that have taken 
place during the last tv/o years have to be brushed 
aside and the parties are to be relegated to the 
position which they occupied two years ago. If 
he al:o raises a plea of tenancy the case will have 
to be sent back again to Revenue Court. Rule 7 
is, therefore, applicable and unless the applicant 
shows good cause for his absence on previous dates 
he has no right to ask the Court to set aside the 
order directing the case to proceed ‘ex parte’ 
agamst him. 

(3) Learned counsel has cited the case — ‘Bhag- 
wat Prasad v. Muhammad Shibli’, AIR 1922 All 
110 (A). From a perusal of the judgment of that 
case it appears that the trial court did not seem 
to have recorded any finding to the effect that 
the applicant had failed to assign a good cause for 
his non-appearance. In the circumstances the 
case is clearly distinguishable from the present 
one. Moreover this case contains no reference to 
O. 9. R. 7, Civil P. C. The heaunote menhons 
Order 9 rule 11 although there is no reference 
even to Order 9, Rule 11 in the body of the judg¬ 
ment. 

(4) Another case relied upon by the learned 
counsel for the applicant is that reported in — 
'Mannu v. Tulsi'. AIR 1922 All 33 (B). In that 
case one out of two defendants had put in appear¬ 
ance and the case w'as ordered to proceed ‘ex 
parte’ against the absent defendant. On the date 
fixed for hearing the absent defendant also put 
in appearance and all parties agreed to refer the 
dispute to arbitration. An award was delivered. 
It was against the plaintiff. The plaintiff chal¬ 
lenged the award on the ground, ‘inter alia', that 
the order of reference was bad because the defen¬ 
dant against whom the case had been ordered to 
proceed ‘ex parte' had not got the said order set 
aside before making the reference. This conten¬ 
tion was overruled. Once an order of reference 
was made at the instance of, 'inter alia’, the de¬ 
fendant who had previously absented himself, the 
Court was deemed to have given him permission 
to take part in the proceedings and to have im¬ 
pliedly set aside the order directing the case to 
proceed 'ex parte’ against him. This case also 
does not help the applicant. 

(5) The next case cited by the learned couasel 
is that reported in — ‘Satyendra Nath v. Naren- 
dra Nath’, AIR 1924 Cal 806 (C). In that case, 
the defendant had filed WTitten statement and 
issues had been framed. On a certain date he 
was absent. The case was ordered to proceed ‘cx 
parte’. When the adjourned date arrived the de¬ 
fendant put in appearance and wanted to take 
part in the proceedings. He was allowed to do so. 
This case also is distinguishable from the present 
one inasmuch as there was no going back upon 
anything that had been done. The defendant 
took up the thread from the stage the case had 
reached. His v/ritten statement was already there. 
This, as pointed out above, cannot be done in 
the present case. The defendant cannot put in 
appearance and proceed with the case. He will 
have first to file a written statement and 
get fresh issues framed. In other words, the Court 
will be called upon to retrace its steps and to 
start fresh proceedings for which the stage has 
already passed. 


M. Nigar Begum (FB) A. I. R, 

(6) Another case relied upon by the learned 
counsel for the applicant is that reported in — 
‘Radhabai v. Anant Pandurang’, AIR 1922 Bom 
345(1) (D), In that case the Court passed an 
order directing the case to proceed ‘ex parfce’ 
against defendant No. 4. Tlie said defendant put 
in appearance then and there but he was not 
allowed to take part in the proceedings. The 
High Court set aside that order. That case also 
is distinguishable because in that case also the 
defendant could proceed from the stage the case 
had reached and had not to retrace its steps. It 
may be pointed out that in this case their Lord- 
ships observed as follows; 

“But if he (defendant) does not appear before the 

suit is heard then he has no right to be 

heard." 

(7) This means that if the hearing has begun 
the defendant has no right to come and take part 
in the proceedings. I am, therefore, of the opi¬ 
nion that this authority also does not help the 
applicant. 

(8) The Court had jurisdiction to pass the 
order it did and there is no good ground for in¬ 
terference. 

(9) I have refrained from saying anything as 
to the merits of the leai’ned Munsif’s decision, 
viz., whether or not there was sufficient cause 
for the applicant to be absent on the date of 
previous hearing. This is a question of fact and 
I am reluctant to examine the finding of the 
learned Munsif on that issue. But if the ulti¬ 
mate decision of the suit goes against the defen¬ 
dant and he prefers an appeal he will certainly 
be able to challenge the finding of the learned 
Munsif before the appellate Court. 

(10) The revision fails and is hereby dismissed. 

B / V.R.B. Revision dismissed. 


A.I.n. 1951 ALL. 362 (Vol. 41. C.N. 164) 

(LUCKNOW BENCH) 

(FULL BENCH) 

MALIK C. J.. KIDWAI. AGARWALA, 

V. BHARGAVA AND CHATURVEDI JJ. 

Khalil Ahamad Khan. Defendant-Appellant v. 
Malka Mehar Nigar Begum and others, Plain- 
liffs-Respondents. 

First Appeal No. 123 of 1944, connected with 
First Appeal No. 95 of 1945 and Misc. Civil Appm. 
No. 989 of 1952, D/- 27-10-1953. against the decree 
of Civil Judge, Malihabad, Lucknow, D/- 20-lw- 
1944. 

(a) Administration of Evacuee Property Act 
11950), S. 46 — Appeal pending — Act coming mto 
force — Jurisdiction to hear appeal is not barren. 

There is nothing in S. 46 or any other pint 
of the Act to make it obligatory upon the 
Court to hold that that section applies to 
pending actions. In a case where the uiatter 
has been adjudicated upon in accordance 
with the provisions of the Administration hi 

Evacuee Property Act, it may not be 
for the Courts to interfere by reason of tne 
provisions of S. 46 of the Act. But. in a c^e 
where an appeal was filed and was 
from before, and the Custodian has Jtiereiy 
taken action on the basis of the judgment 
of the lower Court, without deciding tne 
matter for himself, that judgment being sud- 
ject to correction by the Court of ^PPf^^’ 
cannot be said that the judgment of 
lower Court became final because the Custo- 
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dian had taken action on the basis thereof. 

(Paras 16, 44) 

(b) Administration of Evacuee Property Act 
(1950), S. 7 — Jurisdiction of Custodian — Com¬ 
mencement of. 

Where the Custodian has not given any 
notice as prescribed in S. 7, he has no juris¬ 
diction to determine Vt^helher the property in 
dispute is or is not evacuee property. 

(Para 121) 

(c) Administration of Evacuee Properly Act 
(1950), S. 46(a) and (d) — Vesting of property 
in Custodian — Dispute as to — Jurisdiction of 
Civil Court to resolve dispute — (Civil P. C. 
(19031, 3. 9). 

In a case of dispute, whether the property 
has vested in the Custodian it is the civil 
Court which must determine the question as 
the Act does not give the Custodian the 
power to deteimine such a question. There¬ 
fore, in such a case clauses (a) and (d) of 
S. 46 do not bar the jurisdiction of the 
civil Court. (Para 121) 

Anno: C. P. C., S. 9 N. 53 Pt. 10. 

1953 Mulla: S. 9 P. 30 N. “Suits .... barred” 
(Topic discussed in N. 53 to S. 9 in AIR Com 
not speciflcally dealt with in Mulla — AIR Com 
note exhaustive of the particular topic). 

(d) Muhammadan Law — Wakf — By second 
deed wakif changing mutwalli and character of 
wakf — Validity of second deed. 

Per Majority : It is not open to a wakif to 
amend the wakf deed itself by changing its 
provisions and, if by the second deed he has 
attempted to change the nature or character 
of the wakf, and that portion is not separa¬ 
ble from the portion relating to the change 
of the mutwalli, then the second deed must 
be held to be invalid. AIR 1936 Oudh 213 
(PB), Ref. (Paras 17, 19, 158) 

Per Kidwai J.: Once the wakf is complete, 
the wakif retains no right, title, or interest 
in the property except such as is reserved by 
the deed. It would be against the fundamen¬ 
tal conception of ownership to allow the 
wakif still to interfere with the arrangements 
made in the deed itself for the management 
of the property. However, if the wakif has 
reserved a right to change the mutwalli or 
the scheme of management, he will be acting 
in accordance with the deed itself in exercis¬ 
ing that power. The wakif, therefore, cannot 
change the mutwalli nominated by him 
while making the appropriation without hav¬ 
ing reserved that power for himself. Original 
texts Ref. Case law Reviewed. 

(Paras 87, 108) 
Per Agarwala J.: V/here the wakif has 
appointed a person other than himself as 
mutwalli of a wakf during his life-time and 
has laid down an order of succession to the 
mutwalli so apoointed, the wakif has in fact 
parted with ail the power of the appoint¬ 
ment of a mutwalli which he possessed, and 
cannot thereafter cancel, vary or alter the 
provision. But where in the deed of wakf the 
wakif has appointed himself as a mutwalli 
for life and has made a provision for appoint¬ 
ment of mutwalli after his death, he can can¬ 
cel. vary or alter the provision relating to 
his own appointment, as well as the provision 
relating to the appointment after his death. 

(Para 126) 

The distinction between the disposal of the 
office of mutwalli 'in praesenti’ and on the 
waklf's death must be clearly borne In mind. 
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It is a vital distinction. There Is no contro¬ 
versy so far as the revocation of the dis¬ 
posal of the office of the mutwalli after one's 
death is concerned, if the dispo.sal is by 
means of a separate document. Such a docu¬ 
ment is a will which can always be revoked 

by the testator. Case law Ref. 

(Paras 133, 134) 

(e) Civil P. C. (1908), S. 9 — Bar to jurisdic¬ 
tion of civil Court. 

Powers of the High Court in hearing an 
appeal from the decision of a lower Court 
are the same as of the lower Courts and if 
a law bars the jurisdiction of the civil Courts 
from entertaining any suit, the High Court’s 
power to decide the appeal Is also affected. 

(Para 125 > 

Anno: Civil P. C.. S. 9 N. 50, 

1953 IMulla: S. 9 P. 30 N. “Suits expressly bar¬ 
red” (General discussion confirmed in N. 50 to 
S. 9 in AIR Com. not found in Mulla — Matter 
discussed in Mulla. discussed under other appro¬ 
priate notes to S. 9 in AIR Corn.). 

Civil P. C., S. 9 N. 53. 

1953 Mulla: S. 9 P. 30 N. “Suits expressly bar¬ 
red” (Topic discussed in N. 53 to S. 9 in AIR 
Com. not specifically dealt with in Mulla — AIR 
Com. note exhaustive of the particular topic). 

Niamatullah and All Hasan, for Appellant; 
Iqbal Ahamad, for Respondent (No. 1). 
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IMALIK C. J., V. BHAUGAVA AND 

CIIATURVEDI JJ. 

The.se two appeals were referred to a bench of 
five Judges by a Division Bench of this Court on 
the 7th of February 1951. 

(2) The appeals arise out of two suits relating 
a ‘wakf’ created by Sohani Begam. A small 
pedigree will help in understanding the facts of 
this case. 

SOHANI BEGAM 


Malka ^leliiir Nigar Begarn Amdi Begam 

= l)r. Mahmud Ali Khan ='MobammiV(l Husain 

' I 

Maqsud Ali Khan | | 

Khalil Ahinal Si'idiq Ahmal 

On the 23rd of March, 1929. Sohani Begam 
executed a ‘wakf alal aulad’ under which she 
constituted herself as the first ‘mutwalli’ and, after 
her death, her daughter. Maika Mehar Nigar 
Begam, was to be the next ‘mutw'alli’. The rela¬ 
tions. how'ever. betw'een the mother and the 
daughter grew strained and. on the 29th of Nov¬ 
ember, 1938, Sohni Begam executed another docu¬ 
ment under which she purported to cancel the 
provfsion relating to the appointment of mut- 
walU after her. 

(3) On the 14th of December, 1943, Sohani 
Begam died and disputes arose between Maika 
Mehar Nigar Begam and Khalil Ahmad about the 
possession of the 'wakf property. Maika Mehar 
Nigar Begam filed a suit, out of which the First 
Civil Appeal No. 123 of 1944 has arisen, for a 
declaration that she was the duly appointed ‘mut¬ 
walli’ of the wakf property. 

(4) The suit was resisted by Khalil Ahmad on 
the grounds, among others, that the wakif was 
entitled to revoke the nomination made by her in 
the wakf deed of 1929 and to appoint him mut¬ 
walli under the document of 1938. and that the 
recognition by the Sunni Centre! Wakf Board of 
Khalil Ahmad as mutwalli was conclusive and he 
must, therefore, be held to be the mutwalli of the 
property. 

(5) The objections were, however, overruled and 
the plaintiff's suit was decreed. 

(6) Maika Mehar Nigar Begam thereupon filed 
a second suit, out of which the First Civil Appeal 
No. 95 of 1945 has arisen, for possession of the 
wakf property on the ground that since the 
institution of the previous suit Khalil Ahmad had 
managed to get possession of the property. This 
suit was also decr.eed on the basis of the previous 
decree. 

(7) Khalil Ahmad filed the two appeals in this 
Court and one of the points that was argued be¬ 
fore the Division Bench was whether a wakif can, 
after the execution of a wakf deed by which he 
appoints a mutwalli to succeed him after his 
death, change the nomination by a subsequent 
document, when he had not reserved such power 
in the original deed of wakf. 


(8) The learned Judges thought that the matter 
needed careful consideration and as there was 
already a decision of a bench of three Judges, 
they sent the case for decision to a bench of five 
Judges. 

(9) The first suit was filed on the 29th of Janu¬ 
ary, 1944 'i.e. within a month and a half of Sohani 
Begam’s death, and was decreed on the 26th of 
October. 1944, and the appeal was filed in this 
Court on the 14th of December, 1944. The second 
suit was instituted on the 13th of February 1945, 
and was decreed on the 28th of May, 1945 and 
an appeal against the decree was filed in this 
Court on the 2nd of October. 1945. 

(10) On or about the 1st of August, 1948, 
Maika Mehr Nigar Begam migrated to Pakistan 
and the Deputy Custodian, Evacuee Property, 
Lucknow, was substituted in her place as respon¬ 
dent in these appeals. A preliminary objection 
has been raised by Sir Iqbal Ahmad, counsel for 
the Deputy Custodian that the hearing of 
these appeals is barred under section 46 of the 
Administration of Evacuee Property Act (31 of 
1950*. Before the Act there were certain Ordi¬ 
nances and learned counsel has referred us to 
those Ordinances also. The U. P. Ordinance No. I 
of 1949 was passed on the 24th of June, 1949, and 
section 5 of the Ordinance provided that all 
evacuee property situate in the United Provinces 
shall vest in the Custodian and the word "pro¬ 
perly” was defined as including any property, 
right or interest but not including a mere right 
to sue or a cash deposit in a bank. "Evacuee 
property” was defined as any property in which 
an evacuee has any right or interest, or which 
is held by him under any deed of trust or other 
instrument. 

(11) The U. P. Ordinance was followed by 
Ordinance 27 of 1949 of the Government of 
India which was passed on the 18th of October, 
1949. Section 5 of this Ordinance was as follows: 

“The Central Government may. by notification 
in the official Gazette, appoint a person to be 
the Custodian General of Evacuee Property in 
India for the purpose of discharging the duties 
imposed on the Custodian-General by or under 
this Ordinance.” 

“Evacuee property” under this Ordinance was de¬ 
fined in section 2(f) as meaning any property in 
which an evacuee has any right or interest (whe¬ 
ther personally or as a trustee or as a beneficiary 
or in any other capacity). It is not necessary to 
give the rest of the definition. Section 11 of the 
Ordinance was as follows : 

'IKD Where any evacuee property which has 
vested in the Custodian is property in trust 
for a public purpose of a religious nature, the 
property shall remain vested in the Custodian 
only until such time as fresh trustees are ap¬ 
pointed in the manner provided by law, ana 
pending the appointment of fresh trustees the 
trust property and the income thereof ^hall be 
applied by the Custodian for fulfilling as far 
as possible, the purpose of the trust. 

(2) In respect of any ‘Wakf-alal-aulad— 

(a) Where the mutwalli is an evacuee, the 
property forming the subject-matter of tne 
wakf shall vest in the Custodian subject to tne 
rights of the beneficiaries under the ‘waki, n 
any, who are not evacuees, 

(b) Where not all the beneficiaries are ev^ 

cuees, the rights and interests 
beneficiaries as are evacuees shall alone v 

in the Castodian.” 
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(12) Malka Mehar Nigar Begam, it is said, was 
declared an evacuee under section 19 of the Ordi¬ 
nance and no appeal was filed against that 
order under Section 24 or 25 of the Ordinance. 
The Ordinance was followed by the Act, Ad¬ 
ministration of Evacuee Property Act, 31 of 
1950, which came into force on the 18Lh of April, 
1950. In this Act, Evacuee Property was again 
defined as meaning any property in which an 
evacuee has any right or interest (whether per¬ 
sonally or as a trustee or as a beneficiary or in 

> any other capacity, and section 11(2) of this Act 
provided that the property forming the subject- 
matter of ‘wakf-alal-aulad’ was to vest in the 
Custodian subject to the rights of the benefi¬ 
ciaries under the ‘wakf, if any, who are not eva¬ 
cuees; and w'here not all the beneficiaries are 
evacuees, the rights and interests of such of the 
beneficiaries as are evacuees are alone to vest in 
the Custodian. 

(13) After the First Civil Appeals were filed in 
this Court an application was made on behalf of 
Khalil Ahmad that a receiver be appointed and 
Sri Ale Hasan was appointed a receiver of the 
wakf property. After Malka Mehar Nigar Begam 
had migrated to Pakistan the Custodian filed 
an application that the receiver be discharged 
and he be handed over possession of the property. 
That application was refused but the application 
of the Custodian that he be impleaded as a res¬ 
pondent to the appeals as Malka Mehar Nigar 
Begam had migrated to Pakistan was granted 
without any objection. 

(14) Reference is made to section 7 of the Ad¬ 
ministration of Evacuee Property Act that it is 
for the Custodian to declare what property is 
evacuee property and appeal is provided for 
against such an order under sections 24 and 25 

1, ,of the Act. Section 46 is then relied upon which 
is to the following effect : 

“46. Save as otherwise expressly provided in this 
Act, no civil or revenue court shall have juris¬ 
diction : 

*«•» «■«% •••« 

<dj in respect of any matter which the Cus¬ 
todian General or the Custodian is empowered 
by or under this Act to determine.” 

The argument is that after the Custodian has 
declared the property, subject-matter of the 
‘wakf-alal-aulad’, to be property in which Malka 
Mehar Nigar Begam had an interest, this Court 
now cannot decide these appeals, as. in case It 
is held that Malka Mehar Nigar Begam was not 
the ‘mutwalli’, it would result in nullifying the 
effect of the orders passed by the Custodian. 

(15) To our minds there is a great fallacy be¬ 
hind this argument. The Custodian was never 
called upon to decide whether the ‘wakif’ had the 
right to remove the ‘mutwalli’ appointed by her 
under the wakf deed and whether Malka Mehar 
Nigar Begam was the mutwalli or Khalil Ahmad 
wa.s the mutwalli of the property. The Custodian 
applied that his name might be brought on the 

^ record of these appeals on the basis of the deci¬ 
sion of the lower court which had held that 
Malka Mehar Nigar Begam was the ‘mutwalli’ of 
the property and the second deed was invalid. 
Learned counsel for the Custodian has not been 
able to point out to us any order passed by the 
Custodian that Malka Mehar Nigar Begam was 
the validly appointed ‘mutwalli’ of the property. 

(16> A case might arise where, on a person 
becoming an evacuee the Custodian Judicial may 
be called upon to decide whether the property 
belonged to the evacuee, or it was the property 
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of certain others. The Act provides that the Cus- 
todian can decide such a dispute and the deci¬ 
sion of the Custodian is appealable and finally 
to the Custodian General. In a case where the 
matter has been adjudicated upon in accordance 
with the provisions of the Administration of 
Evacuee Property Act, it may not be possible 
for the courtvS to interfere by reason of the pro¬ 
visions of section 46 of the Act, but, in a case 
where an appeal was filed and was pending from 
before, and the Custodian has merely taken 
action on the basis of the judgment of the lower 
court, without deciding the matter for himself, 
that judgment being subject to correction by the 
court of appeal, it cannot be said that the judg¬ 
ment of the lov/er court became final because the 
Custodian had taken action on the basis there¬ 
of. We are. therefore, not satisfied that this pre¬ 
liminary objection has any force. 

(17) Learned counsel for the appellant argued 
at some length the question whether the law 
was correctly laid down in — ‘Mst. Rohman v. 
l\Isr. Baqridan’, AIR 1936 Oudh 213 (FB) (A). 
Learned counsel for the appellant has urged that 
the correct position under the Mohammedan Law 
has been misunderstood by the learned Judges 
and. where by a subsequent deed the wakif has 
merely changed a testamentary provision about 
the appointment of a ‘mutwalli'. the subsequent 
deed is valid and the provisions of Mohammedan 
Law relied on in ‘Mst. Rahiman’s case (A)’ were 
applicable only to cases where the wakif had 
removed a ‘mutwalli’ who had already entered 
upon his office and in such a case the ‘wakif’ may 
not be entitled to remove him unless he has re¬ 
served the power of such a removal. Learned 
counsel has, however, admitted that it is not 
open to a wakif to amend the ‘wakf deed itself 
by changing its provisions and, if by the second 
deed he has attempted to change the nature or 
character of the ‘wakf, and that portion is not 
separable from the portion relating to the 
change of the ‘mutwalli’. then the second deed 
must be held to be invalid. 

(18) We have carefully examined the trust 
deed with learned counsel and have found that 
the trust deed dated the 23rd of March. 1929, is 
divisible into three parts the ‘wakif reserved to 
himself much wider powers and provided how 
the wakf property was to be managed and its in¬ 
come disposed of during her lifetime. These 
powers were restricted to some extent during the 
'mutwallishiD' of her daughter and the benefi¬ 
ciaries during that period are also not exactly 
the same. After her daughter’s death, liowever, 
the restrictions imposed are stricter and the 
beneficiaries are also different from those in her 
lifetime. The wakf deed provides in the second 
clause that so long as Sohani Begam was alive 
she would be the ‘mutv/alli’ and she would make 
the management in respect of it and no one 
would have a right to interfere with the manage¬ 
ment or ask for accounts, and the third para¬ 
graph provides the list of beneficiaries and the 
amounts pavable to them. The fourth clause 
lays down that during the period that Malka 
Mehar Nigar Begam will be the ‘mutwalli’ she 
will have the same power of management as 
Sohani Begam her.self and the fifth clause gives 
the list of beneficiaries and the amounts payable 
to them after Sohani Begam’s death. The eighth 
clause gives the list of beneficiaries and the 
amounts payable to them after the death of 
Malka Mehar Nigar Begam. We have briefly in¬ 
dicated the scheme but a careful examination of 
the ‘wakf’ deed will show that it is divisible into 
throe parts according as the ‘mutwalli’ is the 
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wakif herself, or her daughter Malka Mehar 
Nigar Begam or any third person. 

(19) In the second deed dated the 29th of 
.November, 1938. the first portion while the lady 
herself would remain the 'mutwalli’ is the same 
but alter her death it is provided that Malka 
Mehar Nigar Begam will not be the ‘mutwalli’ 
and the list of beneficiaries and the amounts 
payable to them during her lifetime have been 
ah'ered. The whole scheme is different and it is 
admitted hv learned counsel that it was not 
open to the ‘wakif’ to make such a fundamen¬ 
tal change' in the scheme. In the circumstances 
the second deed was invalid in law and it can¬ 
not have any effect. The question, therefore, 
whether a wakif. even i* she has not reserved 
the right to make a change, can nominate some¬ 
one else as ‘mutwalli’ after her death if it does 
not involve any change in the scheme of the 
‘wakf, does not arise and need not be answered. 
We may here point out that learned counsel 
lor the respondent did not address full argu¬ 
ments on this point, as, in the view that we 
have taken of the interpretation of the deed, the 
question of law which made it necessary to refer 
the case to the Full Bench did not arise. In the 
absence of full arguments on the point, it will 
not be proper for us to express any opinion and 
to depart from the trend of authorities which 
seem to be ail against the appellant. 

(20) On the view taken by us that Khalil 
Ahmad was not the ‘mutwalli’ he cannot claim 
to be reimbursed for any money which might 
have been spent bv him voluntarily and without 
anv sanction of the Court. The Civil Miscellane¬ 
ous Apnlication No. 989 of 1952 must, therefore, 
also fail and is dismissed with costs. 

(21) The appeals, therefore, have no force and 
mu;;t fail and are dirmissed with costs. 

KKTW.iI J.: 

(22) The facts of the case have been fully 
stated in the referring order and it is not neces¬ 
sary for me to repeat them, beyond giving a 
brief resume in order to bring out the points 
which call for decision. 

(23) On the 22nd March 1929, Sohani Begum, 
a Sunni Muslim, governed by the Hanafi Law, 
created a v/akf appointing her.self the first mut¬ 
walli. During her lifetime only certain small 
specified allowances were to be paid and the re.st 
of the income was to be disposed of at her dis¬ 
cretion. After her death her sole surviving 
daughter, Malka Mehar Nigar Begam. was to be 
the mut.walli. The allowances to members of the 
family were liberalised and certain charities such 
as Fatihas, Maulud Shareef. Giarwhin Shareef. 
the education and maintenance of paupers, were 
specified but it was left to the discretion of the 
mutwalli as to how much of the income was to 
be spent on which of the charities. The mut¬ 
walli was to get a certain remuneration (haq-ul- 
khidmat) and she could not be called upon to 
account. After the death of Mehar Nigar Begum 
the District Judge would appoint that person 
from among the descendants of the wakif’s two 
daughters Mutwalli whom he considered nt. The 
expenses to be incun-ed by such a Mutwalli were 
specified v;ith precision and he was made ac¬ 
countable for the entire income. 

(24) On 29th March 1938 Sohani Begum exe¬ 
cuted another deed, which she called a ^pple- 
mentary wakf deed, because, according to her, it 
was “necessary that a few particulars mentioned 
in the said wakf deed be amended.” She pur¬ 
ported to exercise this power of amendment by 
virtue of the fact that she was the wakif and 


the Mutwalli. Among the provisions of this second 
deed are the following : 

“Secondly, that after my death, my daughter 
Malka Mehar Nigar Begam will not be Mut¬ 
walli. In her place my daughter's son Khalil 
Ahmad Khan, son of Mohammad Hosein Khan 
born of Ahmadi Begum deceased — whom I 
have adopted also like my own son will be 
Mutv/aili like myself; and he will have all 
those powers which are enjoyed by me, or 
which would have been enjoyed by Malka 
Mehar Nigar Begam if she would have been 
allowed to remain as Mutwalli.” 

• ••« »••• •••• «••• 

“Fourthly, that all those powers which would 
have been enjoyed by Malka Mehar Nigar 
Begam as Mutwalli after my death will now 
be transferred in their entirety to Khalil 
Ahmad Khan. e.g. rupees twenty-five per 
month which were given to Malka Mehar Nigar 
Begum by way of haq-ul-khidmat will now be 
given to Khalil Ahmad Khan, as a Mutwalli 
after my death, and not to her (Malka Mehar 
Nigar Begam).” 

“Fifthly, that the conditions laid down in the 
said wakf deed about the ofuce of the Mut¬ 
walli relating to Mehar Nigar Begam, will now 
be considered relating to Khalil Ahmad Khan 
in place of her, whether those conditions were 
to be acted upon during her lifetime or on her 
death.” 

(25) Sohani Begum died on the 14th December, 
1943. and on 29th January, 1944, Malka Mehar 
Nigar Begam instituted a suit lor a de(:laration. 
that she was the duly appointed Mutwalli of the 
v;akf created by her mother. Khalil Ahmad 
Khan resisted the suit on the basis of the second 
deed but the learned Civil Judge of Malihabad 
at Lucknow decreed it on the 20th October 1944 
holding, on the authority of AIR 1936 Oudh 213 
(PB) (A) that the wakif, not having reserved 
for herself that power in the deed, could not 
chaneo the Mutwalli. First Civil Appeal No. 123 
of 1944 filed bv Khalil Ahmad Khan is directed 
against this-decree. 


(26) In the meanwhile Khalil Ahmad Khan 
had realised some rent from various tenants of 
the endowed property and he was occupying one 
of the wakf houses. Accordingly, having already 
established her right to the tauliat, Malka Mehar . 
Nif^ar Begam instituted another suit on the I3tn 
February 1945 against Khalil Ahmad Khan ana 
claimed a decree for possession over thp waki 
properties and for money wrongfully realised oy 
the defendant. This suit was decreed on tne 
28th May. 1945. First Civil Appeal No. 95 of 
is directed against this decree. 


^27) When the appeals came up for 
[isra and Chandiramani JJ. were of opinion, lor 
le reasons given in their order, that the ques- 
on whether the wakif can change the 
ominated in the deed of wakf without having 
^.served to himself the power to so, snouiu 
B considered once more and referred the iw 
ppeals to a Full Bench. Accordingly the preseu 
ull Bench was constituted. 

(28) While the tv/o appeals were 
ils Court Malka Mehar Nigar Begam emigraieu 
) Pakistan on or about the 1st August 1948- 
le meanwhile a Receiver of the properties naa 
een anpointed and he drew the attention or ^ 
Durt to this event. Thereupon the Deputy c ■ 
)dian of Evacuee Lucknow w^ aj 

3 as a party to the appeals but 
le discharge of the Receiver and for deUvery 
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ot possession over the property to him was re¬ 
fused. 

(29) At the hearing of the appeals a prelimi- 
HvOry objection was taken on behalf of the De¬ 
puty Custodian that, Malka Mehar Nigar Begam, 
having become an evacuee, the civil Courts had 
been deprived of jurisdiction to decide questions 
as to her rights in property. 

(30) The law governing Evacuee Property at 
the time that these appeals came up for hear¬ 
ing is to be found in the Administration of Eva¬ 
cuee Property Act (.31 of 1950>. It was contend¬ 
ed that by section 46 there is a bar to the juris¬ 
diction of the civil court; 

“(a) to entertain or adjudicate upon any ques¬ 
tion whether property or any right to or inte¬ 
rest in any property is not evacuee property; 
or 

**** •••• •••• #•** 

(d) in respect of any matter which the Cus¬ 
todian General or the Custodian is empowered 
by or under this Act to determine.” 

(31) It was pointed out that, in the case of a 
wakf-al-aulad by reason of section ll(2j(a) of 
the Act: 

"where the Mutwalli is an evacuee the property 
forming the subject-matter of the wakf shall 
vest in the Custodian subject to the rights of 
the beneficiaries under the wakf, if any, who 
are not evacuees.” 

(32) It was, therefore, contended that, Mehar 
Nigar Begam being admittedly an “Evacuee", the 
question whether the property covered by Sohani 
Begiun’s wakf was evacuee proi^rty or not de¬ 
pended upon whether Mehar Nigar Begam was 
its Mutwalli or not. Though, therefore, the ques¬ 
tion whether that property is or is not evacuee 
property might not be directly involved in these 
appeals, it is nevertheless involved by necessary 
implication, since the result of holding that 
Mehar Nigar Begam is not the Mutwalli would 
be to hold that the property covered by the wakf 
cannot vest in the Custodian as evacuee pro¬ 
perty. Thus, it is contended, that the case is 
covered by clause (a) of section 46 or, if not, by 
that clause, at least by clause (d). 

(33) Section 11 only provides what is to hap¬ 
pen to the wakf property in case the Mutwalli 
is an evacuee. It does not make any provision 
for a determination of the question as to who is 
an evacuee or what is the property of that eva¬ 
cuee. In the present case it is not disputed that 
Malka Mehar Nigar Begam Is an evacuee but it 
still remains to be determined whether she has 
any right or interest in the wakf of Sohani 
Begum even by the application of section 11(2) 
laj of the Administration of Evacuee Property 
Act (31 of 1950). In order to ascertain how and 
by which authority this is to be determined and 
what the jurisdiction of the Custodian is we 
have to look elsewhere in the Act, 

(34) In approaching this aspect of the matter 
it must be remembered 

^ “that it is settled now that the exclusion of 
the jurisdiction of the civil Courts is not to 
be readily inferred but such exclusion must 
either be explicitly expressed or clearly implied. 
It is also well settled that even if jurisdiction 
is so excluded the civil Courts have jurisdiction 
to examine into cases where the provisions of 
the Act have not been complied with or the 
statutory tribunal has not acted in conformity 
with the fundamental principles of judicial 
procedure” — ‘Abdul Majid v. P. R. Nayak’, 
AIR 1951 Bom 440 at p. 446 (B). 


(35) In the present case the jurisdiction of the 
civil Courts is sought to be ousted on the basis 
of the two clauses of section 46 which have al¬ 
ready been quoted. What is forbidden by clause 
(a) is an adjudication as to whether any pro¬ 
perty or any right or interest in property is 
evacuee property. In the present case the court 
13 not called upon to determine whether the 
right of Alehar Nigar Begam in the Sohani 
Begum wakf is evacuee property or not but whe¬ 
ther she had any right to the office of Mutwalli 
0 ; that w^akl. It may be that, if her claim to be 
Tvlutwalli is upheld, one of the consequences that 
fellow will bfc that the Custodian will be entitled 
to declare the wakf property to be evacuee pro¬ 
perty and that, by the operation of the relevant 
law, the property will vest in the Custodian but 
that is not what the civil court is called upon 
lu adjudicate. Clause (a) of section 46, there¬ 
fore, does not provide a bar to the jurisdiction 
of the civil court. 

(36) We have now to see whether clause (d) of 
section 46 provides any such bar. In order that 
clause (d) may apply it must be shown that 
the question raised in these appeals is one which 
the Custodian General or the Custodian is em¬ 
powered by the Act to determine. 

(37) There is no specific provision in the Act 
empowering the Custodian General or the Custo¬ 
dian to determine the status of any individual 
in relation to property as distinct from the nature 
of the property. There is no provision in Act 31 
of 1S50 which would authorise either of the twe 
officers named to determine who is the Mutwalli 
of a particular wakf. Under sections 7 and 3 it 
might be declared that a particular property is 
evacuee property and the reason for this decla¬ 
ration might be that the property is a part of 
a wakf of which the Mutv/alli is an evacuee but 
that Is not the .same thing as determining that 
the evacuee has a right to be the MutwaUi of 
tile wakf. 

f38j In this connection I mav refer to the 
following remarks of Rajamannar C. J. in — 
‘M. B. Namazi v. Deputy Custodian of Evacuee 
Property, Madras’, AIR 1951 Mad 930 at p. 934 
(C) ! 

“There is, however, one thing about which I am 
not quite clear. The Ordinance no doubt de¬ 
clares the order of the Custodian declaring 
any property to be evacuee property as final. 
That might be so in one sense, i.e. if any pro¬ 
perty belongs to a person who has been de¬ 
clared to be an evacuee within the meaning 
of the definition in the Ordinance, then the 
Custodian’s order would be final. But, doe., 
the finality amount to an adjudication on title 
in case there is any dispute? Take for instance 
the case where a property is declared to be 
evacuee property on the assumption that it be- 
to A who is an evacuee. Does it mean 
that some one else cannot say that the pro¬ 
perty really does not belong to the evacuee but 
belongs to himself who is not an evacuee? I 
am inclined to hold that the order of the Cus¬ 
todian or the notification under section 7 of 

the Ordinance is not final, in case of disputed 
title.” 

(39) Moreover in ‘Ebrahirn Aboobaker v Tek 

Chand’, AIR 1953 SC 298 (D), it has been laid 
down that 

“the inquiry under section 7 is a condition pre¬ 
cedent to the making of a declaration under 
section 8 and the right of the Custodian to 
exercise dominion over the property does not 
arise until the declaration is made.” 
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Accordingly before the Custodian could notify the 
property as evacuee property he had to follow 
the procedure laid down in section 7 and in the 
rules framed under the Act. 

(40> Under S. 7 and Rule 6. if the Cuslodian 
had prima facie grounds for believing that any 
property was evacuee property he had to issue 
notices to persons interested and then to hold 
an enquiry. It is only after notice is issued that 
anv person claiming an interest in the property 
can file objections and it is only then that the 
Custodian can make an enquiry and give his 
decision. Thus the issue of a notice under sec¬ 
tion 7 is sine qua non of an enquiry by the Cus¬ 
todian. and until notices have been issued it 
cannot be said that there is any matter which 
the Custodian General or the Custodian is em¬ 
powered by or under the Act to determine. 

(41) It is admitted that in the present case no 
no: Ices have been issued nor has any declaration 
been made. The effect of a declaration that 
Mehar Nigar Begam is or is not the Mutwalli 
will, therefore, not be to interfere with or ini- 
pinge upon, the jurisdiction of the Custodian 
General or the Custodian and section 46(d) also 
cannot bar the jurisdiction of the civil Court. 

(42) It was urged that in the present case 
Mehar Nigar had already become an evacuee 
under U. P. Administration of Evacuee Property 
Act (10 of 1948). U. P. Administration of Evacuee 
■property Ordinance (I of 1949). Central Admini¬ 
stration of Evacuee Property Ordinance (27 of 
1949), which Act 31 of 1950 has replaced. It was 
consequently urged that by reason of sub-section 
<2) of section 8. the property must “be deemed 
to be evacuee property declared as such within 
the meaning of this Act”. Even the A^.ts and 
Ordinances referred to required an investigation 
to be made, however summary it might be. be¬ 
fore the property vested in the Custodian and 
it is no one’s case that any such enquiry was 
■ever made by the Custodian or that he issued 
any declaration to the* effect that the property 
was evacuee property. 

(43) The matter might also be considered from 
another aspect. In the present case the civil 
coui't has already made an adjudication that 
Malka Mehar Nigar Begam is the Mutwalli of 
the wakf. The person aggrieved by this decision 
had a right to appeal from it. Accordingly be¬ 
fore there was anv question of any evacuee law 
he filed an appeal in the Chief Court of Avadh. 
which thus became seised of the case. Upon 
the amalgamation of the Chief Court of Avadh 
and the High Court of Allahabad this Court be¬ 
came seised of the matter. The question that 
arises is whether the Custodian General or the 
Custodian is or can by necessary implication be 
deemed, by the provisions of the various Ad¬ 
ministration of Evacuee Property Acts, to be em¬ 
powered to dispose of such appeals. 

(44) In a case like the present the civil court 
has already adjudicated upon the rights of the 
parties. In appeal the correctness of this decree 
is in question. Although under the provisions of 
the Code of Civil Procedure the appellate Court 
may pass any decree which the trial Court 
might have passed, the appellate decree is not 
an independent adjudication of rights but it will 
merely be substituted for the decree already 
passed. There is no provision in the various 
Evacuee Acts, and Ordinances which even im¬ 
pliedly prohibit a Court of appeal from determin¬ 
ing the correctness of an adjudication already 
made. 


(45) Again a decree having already been pass¬ 
ed the party aggrieved had a right of appeal 
and has appealed. To hold that the appellate 
Court cannot proceed to decide the appeal 
would mean that the aggrieved party would be 
deprived by the retrospective operation of the 
law relating to the administration of evacuee 
property of a right already possessed by it. In 
the absence of a very clear provision to that 
effect in the Statute, this would be against all 
the canons of interpretation. 

(46) I would, therefore, hold that the prelimi¬ 
nary objection is not sustainable and should be 

rejected. I shall proceed now to consider the 
appeal on the merits. 

(47) The sole question for determination In this 
appeal is whether the wakif can change the 
mutwalli nominated by him when making the 
appropriation without having reserved that 
power for himself. 

(48) Mr. Niamatullah for the appellant con¬ 
tended : 

(i) that Quazi Abu Yusuf, one of the princi¬ 
pal disciples of Imam Abu Hanif, has clearly 
stated that a wakif can always change the mui- 
walli of a wakf without expressly reserving such 
a power even to the extent of removing a mut- 
waili to whom possession has already been deli¬ 
vered, and that there is no authoritative opinion 
to the contrary in a case such as the present in 
which the mutwalli nominated is to take posses¬ 
sion after the death of the wakif; 

(ii) that, even if it be assumed that Imam 
Moh&mmad, the other leading disciple of Imam 
Abu Hanif, has expressed a contrary view, the 
opinion of Abu Yusuf should prevail since the 
entire law relating to wakfs is based upon his j, 
rulings and also because it is more in accord- f 
ance with reason; 

(iii) that, according to the established prin¬ 
ciples of Islamic Law, a mutwalli is entitled to 
nominate his successor by will and the nomina¬ 
tion is, like every other will, always revocable 
at the pleasure of the mutwalli. Indeed a mut¬ 
walli cannot nominate another person to enter 
into possession in his lifetime unless he be on 
his deathbed and the same rules apply to such a 
nomination as to wills. 

(49) Sir Iqbal Ahmad for the respondents did 
not consider it necessary to refer us to any 
authoritative text book on this subject. He cited 
certain decisions of various Indian High Courts 
and contended that the Islamic law is such an 
archaic system that it is unnecessary and un¬ 
profitable to consider it in the light of rational 
principles. It is sufficient to find out what the 

, decisions have established and to abide by those 
decisions on the principle of stare decisis. 

(50) There can be no doubt that if the exact 
point which is now in dispute before us has ai- 
ready been decided by various High Courts m 
one particular manner over a long course oi j 
years, it would be contrary to principle to im- ^ 
settle the law by adopting a new view on tn y 
subject, unless, of cour.se, the view taken by rn 
decisions is opposed to fundamental principle _ 

If, however, the exact point now raised has not 
been decided, or even if there are only one o , 
two such decisions of a comparatively recen ^ 
date, we would not be justified in invoking th 
aid of the principle of stare decisis in support 
of any particular view. , 

(51) As to the contention of Sir Iqbal Ahmad 
that the Islamic Law is not amenable to tne 
rational application of principles, It only snows 
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.his Ignorance of the very fundamentals of that 
law. Ever since the Second Khalifa. Umar, issu¬ 
ed his directions to his Governors and Kazis, 
“Kiyas”, which signifies tne logical deductions 
to be drawn from established principles has 
been considered to be one of the principal 
sources of Islamic law and Imam Abu Hanifa 
himself attached the greatest importance to this 
source preferring it even to those so-called 
Hadith which he considered to be opposed to 
reason and as such of doubtful authenticity. 

(52) Indeed it w’as obviously impossible for the 
law giver or the expounders of the law or the 
commentators to lay down the law for every 
possible contingency. It, therefore, became neces¬ 
sary, as new points arose for decision, to draw 
logical inferences from . established principles. 
Thus the Islamic Law continued to develop at 
the hands of jurists in the same manner as the 
English Common Law developed at the hands of 
judges. Of course, as time pa.ssed and a subject 
was more and more thoroughly thrashed out, the 
law became settled and it would be fraught 
with mischief — on the principle of stare decisis 
— to depart from that settled law, particularly 
in such matters as marriage, divorce, legitimacy 
and inheritance. It was for this reason that in 
dealing with a question of maintenance in which 
a low'er "court had relied upon a surah of the 
■Quran and Syed Ameer Ali’s interpretation of it. 
which was at variance with the interpretation 
placed upon it by the Hidaya, a high authority 
on Sunni law, and the Imameea. a high autho¬ 
rity on the Shia law. their Lordships of the Privy 
Council say in — ‘Aga Mahomed Jaffer Einda- 
neem v. Koolsom Bee Bee’, 24 Ind App 196 (PC) 
at p. 204 (E) : 

"But it would be wrong for the courts on a 
point of this kind to put their own construc¬ 
tion on the Kuran in opposition to the express 
ruling of commentators of such antiquity and 
such high authoniy." 

(53) Of course with the increase of enactments 
touching all the fields of human acti.ity, th3 
scope of the Islamic personal law is being more 
and more curtailed. Nevertheless new points 
may arise, and have arisen, even during the past 
"25 years. The next matter that might be classi¬ 
fied. therefore, is the preference to be given ’o 
various authorities W'hich also clarify the position 
as to how far rules of logical deduction may be 
applied. 

(54) The present case is governe'cl b 5 the prin¬ 
ciples enunciated by Imam Abu Hanifa and his 
two disciples, Imam Mohammad and Quazi Abu 
Yusuf the latter of whom occupied the post of 
Quazi-ul-qazzat (or Chief Justice) of Baghdad 
during the reign of Harun-ul-Rashid. In the 
matter of wakfs the theory propounded by the 
master himself has not been accepted and when 
ever there has been a difference of opinion which 
Jurists have been called upon to consider it is in 
the opinions of Abu Yusuf and Imam Moham¬ 
mad. 

(55) It mav be said at the outset that Abu 
Yusuf’s objective was to facilitate the creation 
of wakfs and to validate them as far as possible 
W'hile Imam Mohammad, though he too upheld 
wakfs. always attempted to reconcile the^ rules 
relating to w'akfs with the principles relating to 
other subjects, e.g. gifts, ownership of property, 
etc. 

(56) It Is also necessary to explain that much 
reliance has been placed bv later writers on the 
opinion of the contemporaries of the three great 
masters and their immediate successors as well on 
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the opinions of the jurists (Sheikhs) of Balkh 
and Bokhara. This is so because, after the de¬ 
cline of the empire of Baghdad, the centre of 
learning shifted to the courts of Spain, Balkh and 
Bokhara. Spain devoted greater attention to 
W'hat may be called the modern sciences, litera¬ 
ture and art, but the learned men ox Balkh and 
Bokhara pursued the study of the Shenal with 
zeal and energy and greatly developed the ori¬ 
ginal system left by Abu KanUa, Abu Yusuf, 
Imam Mohammad and their immediate successors. 
1‘oeir reasoning and their conciusion.s accordingly 
carry great weight. Since then there have been 
very few' such eminent jurists that their authority 
can displace that of the earlier lawyers. 

(57) As has been stated earlier Mr, Niamatullah 
contended that on matters of wakf Abu 'Yusuf’s 
opinions carry preponderating weight but this con¬ 
tention is not borne out by the authorities. In 
important matters there is a consensus of opinion, 
in many matters of secondary importance preier- 
ence has been given, so far as India at least 
is concerned, to the opinions of imam Mohammad 
and in others to those of Abu Yusuf. 

(55) In — 'Abdul Kadir v. Salima’, 8 All 149 
(P), at p. 152 Maiomood J. expressed an opinion 
which was adopted by the Pull Bench verbatim 
in the following words: 

"Both Imam Abu Hanifa and Imam Mohammad 
were purely speculative jurisconsults, who spent 
their lives in extracting legal principles from 
the traditional sayings of the Prophet; but 
Quazi Abu Yusuf, whilst equally versed in tradi¬ 
tional lore, had, in his position as Chief Justice 
of tne Empire of the Knaiifa Haruu ul-uasixid 
the advantage of applying legal principles to 
the actual conditions of human life, and his 
dicta (especially in temporal matters) command 
such high respect in the interpretation of 
Muhammadan law, that whenever either Imam 
Abu Hanifa or Imam Muhammad agrees with 
I'iim, his opinion is accepted by a well-understood 
rule of construction.” 

(59) In — 'Bikani Mia v. Shuk Lai Poddar’, 20 
Cal 116 (G), at pages Ul-173, Amir Ali J., in his 
dissenting judgment brings out the fact that in 
many matters relating to wakfs the opinion of 
Abu Yusuf has prevailed over that of Imam 
Mohammad though the point there raised was as 
to the validity of a wakf for the benefit of one’s 
descendants in respect of which the learned Judge 
was of the opinion that'it v.as valid. 

(60) In — ‘AIR 1936 Oudh 213 (FB) (A)’, one 
of the points raised was whether delivery of pos¬ 
session was necessary in order to complete a wakf 
and the Full Bench held that, on this point, the 
opinion of Abu Yusuf was to be preferred and 
that the wakf was completed merely by a decla¬ 
ration that the property was wakf neither the 
appointment of a Mutawalli nor deliverj^ of pos¬ 
session being necessary. This opinion was. how¬ 
ever, based on a full consideration of other autho¬ 
rities on a marginal note in the Hidaya. Vol. II. 
by Moulvi Abdul Hai of Lucknow who said ‘‘on 
the ground that the dictum of Abu Yusuf is 
‘more reasonable according to the learned’ and 
Fatwa is given in accordance with this view”. It 
must be remembered that on the second point, 
namely, “whether any change in the terms of w'akf 
or in the person of Mutawallis can be made by 
the wakif. where no such power has been reserved 
by him in the deed of wakf. after the wakf has 
been created”, which is the verv point arising in 
this appeal, the Pull Bench did not accept the 

view of Abu Yusuf but preferred that of Imam 
Mohammad. 
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(61) In — ‘Wajid Ali Khan v. Sakhawat Ali 
Khan’, 15 Oudh Cas 127 (H), the question was 
whether the wife could refuse her person to her 
husband once cohabitation had taken place if the 
prompt dower was not paid. Lindsay, J. C. 
quoted from the most authoritative text books and 
concluded that in respect of the matters in ques¬ 
tion the opinion of Imam Abu Hanifa prevailed 
over that of the two disciples although the latter 
were agreed between themselves. 

(62) Amir Ali discusses with reference to autho¬ 
rities the preference to be given to the opinions 
of Abu Hanifa, Abu Yusuf and Imam Mohammad 
in the case of differences of opinion between them 
on any point at pages 14 to 17 of Volume I of 
his Mohammadan Law (.4th Edition): He con¬ 
cludes: 

"But, although the respective authority of the 
masters is sometimes enunciated in rather wide 
terms, a careful study of the law shows tha*t 
considerable latitude is left to the Judge to 
follow the rule ‘which is most consistent with 
justice, the changed conditions of society, the 
requirements of particular localities and the 
needs of the inhabitants’. And, accordingly, 
although in doctrinal matters and in what may 
be called ecclesiastical discipline, the opinion 
of Abu Hanifa is supreme, there is no hard and 
fast rule regarding secular questions, on some 
his pronouncement is accepted as furnishing the 
governing principle, in others that of the Dis¬ 
ciples if they agree in differing from him. 
Where the Disciples differ among themselves 
and there is no express statement of Abu 
Hanifa on the point to incline the balance it is 
open to the Judge to accept and give effect to 
the exposition most consistent with the require¬ 
ments of justice. In soice cases where even 
Abu Hanifa agrees with one. individual opinion 
of the other is accepted and enforced. 

Again in certain matters the doctrine of one 
is regarded by consensus as of greater authority 
than that of the other. And when there is 
no general agreement with regard to a parti¬ 
cular exposition, in some localities the views 
of Abu Yusuf are accepted, in others those of 
Mohammad." 

Again, at page 258, Amir Ali says: 

“The next submission is that it is a mistake to 
suppose that in the Hanafi system the views of 
Imam Abu Yusuf are more authoritative in all 
matters than those of Imam Mohammad. 

In dealing with the Hanafi Law it should 
alw'ays be remembered that when there is a 
difference of opinion between Imam Abu Yu.suf 
and Imam Mohammad, "the Mussulman Judge 
is at liberty to adopt either of the two deci¬ 
sions which seems to him the more consonant 
with reason", are consistent with the require¬ 
ments of the times. And this rule applies to 
divergence of opinion among all the jurists. 

In the DuiT-iil-Mukhtar it is stated first that 
the Hanafi Judge is authorised to decree either 
according to Abu Yusuf or Mohammad; and 
again that when there are two "correct” doc¬ 
trines in respect of any particular question it Is 
lawful to pass a decree and give a Fatwa ac¬ 
cording to either of them. On this the com¬ 
ment of the Radd-ul-Mukhtar is both instruc¬ 
tive and important. After explaining that it 
is allowable for a Hanafi Judge to pass a decree 
according to the opinion of either Abu Yusuf, 
Mohammad or any other Hanafi Imam, as they 
are all followers of the Imam (Abu Hanifa, the 
tounder of the school).” 


He then points out, on pages 259 and 260 that 
on the primary points relating to wakfs there is 
a consensus of opinion and that on the subsi¬ 
diary points the decision is sometimes according 
to the view of Abu Yusuf and sometimes accord¬ 
ing to that of Imam Mohammed. 

(63) The same view is taken by Sulaiman C. J., 
in — ‘Mt. Anis Begam v. Muhammad Istafa Wall 
Khan’, AIR 1933 All 634 (I) in which he follow¬ 
ed Amir All’s exposition of the law relating to 
the preference to be accorded to the opinion of 
one or other of the great Masters of the Hanafi 
school. At p. 636, he says : 

“Presumably, what he meant was that ordinarily 
the opinion of the majority has been accepted. 
But it \vould be easy to cite instances in which, 
the opinion of Imam Abu Hanifa alone has pre¬ 
vailed, particularly in matters of prayer and 
ritual, or of Imam Yusuf in matters of worldly 
affairs, or of Imam Mohammad in matters of 
inheritance." 

(64) Again at pages 636 qnd 637 he says : 

"Different doctors have followed different rules- 
of preference. Those who are more orthodox 
and, generally speaking, more ancient in many 
cases preferred the solitary opinion of Abu 
Hanifa to even the joint opinion of his disci¬ 
ples. There are later text-book writers who- 
have preferred the opinion of two as against 
that of one. But such rules are helpful onb^ 
when there is no clear consensus. In the early 
days when new points arose and the decision, 
had to depend on an inference drawn from, 
other Fatwas or from analogy, it was open to 
the learned doctors to prefer one opinion over 
the other which they considered more correct 
and consonant with the other principles, inas¬ 
much as the three Imams were not law-givers 
but merely interpreters of the law. 

But if one finds a question well thrashed out 
and in later centuries a particular interpreta¬ 
tion adopted by the leading doctors and text¬ 
book writers it would not be proper for us in 
the twentieth century to go behind such a 
consensus of opinion and decide a point con¬ 
trary to such opinion, on the ground that the 
majority of the three Imams favoured that 
view in the earlier centuries. Such a course 
of action would unsettle the Muhammadan law. 
Rules of preference were for the guidance of 
ancient jurists, and they are of no help when 
there is a clear preponderance of authority in 
support of one view. It would be too late now 
to resort to such rules in support of a new con¬ 
ception as to how a point ought to have been 
decided, though contrary to accepted opinion. 
Maulvi Abdul Hai of Lucknow, the most re¬ 
nowned and learned Hanafl jurist of his tim^ 
has in his Introduction to Sharah Wiqayan 
dealt with this matter at considerable length. 

A good deal of that matter which is to be 
found in Radd-uI-Mukhtar is summarised in Sir 
Abdur Rahim’s Muhammadan Jurisprudence at 
pages 187-8, which can be conveniently referrea 
to. He has rightly pointed out that there is no 

accepted rule that when there is a 
of opinion amongst the founders of schools 
and their disciples, opinion or ruling of a 
lawyer ought to be given according to tne 
opinion of Abu Hanifa, even if all his disci¬ 
ples differ from him; and in the absence or 
any dictum of his in accordance with the opi¬ 
nion of Abu Yusuf then Muhammad, then 
Zufar and then Hasan Ibn Ziyad. If the autnev 
Titles were examined it will generally be founa 
that in some matters the solitary view of ADtt 
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Hanifa has been preferred whereas in other 
matters the view of Abu Yusuf. Muhammad or 
Zufar has been followed. 

According to Al-Hawi the correct rule was 
that in cases of dinerence of opinion regard 
should be had to the authority and reasons in 
support of each view and the one which has 
the strongest support should be followed. "But 
accoramg to the modern interpretation of 
Taqlid as above stated a lawyer of the present 
day should, in such cases, accept the view 
which according to the jurists of the fourth, 
fifth and sixth degrees is correct and has been 
acted upon. But if in any case the later doc¬ 
tors have not adopted in clear language any 
one of the confhcting opinions, the iavv is to 
be ascertained by proceeding on the view 
which is most in accord with the habits and 
aflairs of Men.” 

"The Radd-ul-Mukhtar, Volume I. page 73, 
states that if on any matter no clear answer 
from any one of the early jurists were to exist, 
and the later doctors have one opinion, then 
that should be adopted; but if they dUfer, then 
the view of the majority of those on whom well 
known doctors like Aou Hanifa, Abu Jafar 
Abul Lais, Tahawi and others have relied 
should be accepted. And if a clear answer were 
not to exist from any one of these later jurists, 
then the Mufti should consider the question 
carefully and try his best to arrive at a correct 
conclusion so that he may be relieved of the 
charge of not having considered it fully.” 

(65) The same view has been taken by Malik 
J. (now C. J.) in — ’Mahomed Yasin v. Rahmat 
Hahi’, AIR 1947 All 201 at p. 206 (J). 

(66) These doctrines are by no means new tut 
have always been recognised under the Sunni 
Hanah Law. Even the greatest of jurists was not 
a law-giver but only an interpreter of the law 
and there was nothing sacrosanct in his opinion. 
Thus it was open to other jurists to form an 
opinion of their own and if there was a certain 
measure of agreement between later jurists even 
that would be considered to be the correct expo¬ 
sition of the law. 

(67) Thus the contention that the views of 
Abu Yusuf must prevail in all matters relating 
to wakfs cannot be said to be an established 
doctrine. We are thrown back in a matter of this 
kind upon a consideration of principles and the 
logical deductions to be drawn from these prin¬ 
ciples. 

(68) As I have already said there are a num¬ 
ber of points of primary importance with re¬ 
gard to w'akfs upon W'hich there is a consensus 
of opinion. Some cf these points in so far as 
they have a bearing on the question in issue be¬ 
fore us may be stated. 

(69) The first principle is that by the creation 
of a wakf all the right, title and interest of the 
wakif, as proprietor, ceases, and the property 
passes to the implied ownership of the Almighty 
in such a manner that its profits may revert to, 
or be applied for the benefit of His creatures ~ 
vide Baillie’s Digest of Mohammadan Law, Book 
IX. Chapter I, Ameer Ali’s Mohammadan Law 
(4th Edition), Volume I. page 279, Tyabji’s 

Mohammadan Law (3rd Edition) section 457, page 
537. 

(70) The second agreed principle is that the 
wakif may reserve the ‘tauliat’ for himself and 
in that case he possesses all the powers of a 
Mutwalll — vide Ameer All s Mohammadan Law 


(4th Edition), Volume II, page 440 where he 
collects all the authorities. 

(71) It is also agreed that 

"If any person appointed as a Mutwalll dies, or 
refuses to act in the trust, or is removed by 
the Court or if the office of Mutwalii otherwise 
becomes vacant, and there is no provision in 
the deed of wakf regarding succession to the 
office, a new Mutwalii may be appointed : 

(a) by the founder of the wakf; 

(b) by his executor (if any); 

(c) if there be no executor, the Mutwalii for 

the time being may, subject to the provisions 

of section 205 below, appoint a successor on his 
death; 


(d) if no such appointment is made, the 
Court may appoint a Mutwalii; 

— vide Mulla Mohammadan Law, 13th Edition 
section 204, page 190. 


ti2) If a Mutwalii has the right to nominate 
hio successor, he cannot wiinoul ihe sanction of 
tne Quazi, resign and appoint anotner person in 
his iiletune, though he may appoint a deputy or 
age.it. liie successor must be appointed oy will 
or during marz-ui-inauL, and lixe ail wills the 
appointment so made is revocable at the plea¬ 
sure of the Mutwalii; \ide MacxMaghtan’s Princi¬ 
ples and Precedents of Mohammadan Law 
Chapter X, section 6, — ‘Sayad Abdula Edrus v’ 
Sayad Zain Sayad Hasan Edrus’, 13 Bom 555 


(73) Bearing these principles in mind I come 

now to consider the actual point raised in these 
appeals. 


u-k) Apart irom me modern text book writers 
and the decisions ot Courts, the only original 
authority placed before us was the Fatw^ai Alam- 
giii also known as the Fatwai Hindi which was 
compiled by a body of jurists acting under 
Sheikh Noyan in liie reign of the Euioeror 
Aur.ngzeb Alamgir in the 17th century of the 
C^hiistian era. It has, liow'ever, been necessary to 
find out the opinions of other commentators. 


(7j) liie passage in the Patawai Alarngiri is 
as folIow^s : (Here follows text which is omitted) 
Fatawai Alarngiri, Volume II, page 431. book on 
wakfs, Chapter V wdiich has been translated by 
Syed Ameer Ali (at page 458, Volume I, 4tli Edi¬ 
tion of his Mohammadan law) as follows : 


"A person having made a wakf of his property 
and having transferred it to a curator desires 
to take it back from his hands; if he ^has 
mads a condition for himself in the wakf that 
he should (have the power to) discharge the 
curator and take back the property in that 
cas-e he may do so according to Mohammad and 
not otherwise. But according to Abu Yusuf he 
may do so (in either case i.e. whether he has 
reserved the power or not). And the jurists of 
Balkh decide according to Abu Yusuf and the 
^iist^ Abu Lais has adopted the same view. 
The jurists of Bokhara decide according to the 
rule of Mohammad ‘and the Fatwa is there- 
on’: so in Muzmirat.” 




j-uc i\ciuu-ui-iviurii.ar 


of Mohammad on the basis of Tashik-ul-Kuduri 
of Allama Kasim. It explains that the reason 
for the difference of opinion between Abu Yusuf 
and Mohammad is that the former holds thp 
Mutwalii to be the repre'^entative of the wakif 
who accordingly has power to discharge him 
while the latter holds the Mutwalii to be the 

presentative of the beneficiaries so that the wakif 
has no power to remove him. 
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(77) At page 426 of Volume I (4th Edition) 
Ameer Ali quotes the following from the Radd- 
ul-Muhtar : 

“Nor can the wakif who devotes property to any 
meritorious or pious uses and transfers the 
proprietary rig^it therein to the Almighty, 
take it back at the pleasure from the Mutwalli, 
whom he has constituted God’s proxy and 
give it to another person, unless on the crea¬ 
tion of the trust he reserved to himself in ex¬ 
press terms the right to do so.“ 

(78) The Durr-ul-mukhtar basing itself on 
Ashbah states: (Text omitted) and it is said 
therein (Ashbah) that the wakif has absolute 
power to remove a Mutwalli and Fatwa (deci¬ 
sion) is according to this.” It. how'ever, adds 
some notes which greatly detract from the opi¬ 
nion thus expressed. 

(79) The first note is based on the opinion of 
Ibn Abideen Shami and is as follows: (Text 
omitted): 

“(The wakif has absolute power to re¬ 
move the Mutwalli). Whether the Mutwalli is 
corrupt or not and whether the Mutwalli has 
reserved the pow'er of removing him or not. 
And this is the opinion of Abu Yusuf because 
according to him the Mutwalli is the represen¬ 
tative (vakil) of the wakif and Mohammad’s 
opinion is opposed to this as is stated in me 
Bahr because according to him the Mutwalli 
tho rporesentative of the faquirs (the bene¬ 
ficiaries).’* 

(80 1 The .second note is as follows: (Text 
omitted): 

“(and what is stated in Ashbah as being the 
decision in respect of the removal of the Mut- 
v/alli) is not accepted in “Tajvis” which states 
that the fatwa (decision) is. according to the 
opinion of Mohammad that is that if the 
wakif has not made it a condition that he can 
remove the Mutwalli then he cannot remove 
him. And Allama Kasia has also accepted this 
in “Tasheeh-Quduri” and Ibn Nujim the 
author (of Ashbah) has so written it in his 
articles and this matter is a disputed one bet¬ 
ween the learned — some have accepted the 
opinion of Abu Yusuf and some of Imam 
Mohammad and it is also written in “Bairi” 
that the opinion of the learned differs in this 
matter. Allama Shami writes that in his opi¬ 
nion the difference is due to the principle that 
according to Imam Mohammad the property 
must be delivered to a Mutwalli and according¬ 
ly so long as the Mutwalli does not stipulate in 
the deed that he has power to remove the 
Mutwalli he does not retain the right to re¬ 
move the Mutwalli. And according to Abu 
Yusuf delivery of possession to a Mutwalli is 
not necessary to validate a wakf and conse¬ 
quently he retains the supervision (vilayat) of 
the wakf property and can remove the Mut¬ 
walli. In this matter the difference between 
the learned is due to this.” 

(81) Another note, after detailing the differ¬ 
ences of opinion sums up the matter thus : 

“And a body of the learned has accepted the 
opinion of Imam Abu Yusuf and the author 
of the Fath-ul-Kadeer considers this to be the 
better opinion but many of the learned have 
accepted the opinion of Imam Mohammad and 
the Fatwa is according to that opinion.” 

(82) In the Hedaya it is stated — vide Hamil¬ 
ton’s translation, Volume IT, Book XV “Appro¬ 
priations”— 

“If a person appropriates land, with a reserve 
of his authority, over it, it is lawful, according 


to Abu Yusuf — one author remarks that 
Kadooree has expressly declared this. Such 
also is the opinion of Hillai, and it is indeed, 
the generally accepted opinion. Hillai men¬ 
tions it in treating of appropriations. Some 
doctors allege that if the appropriator particu¬ 
larly stipulates a reservation of authority over 
the lands, the authority remains to him ac¬ 
cordingly; but not unless it be particularly 
stipulated by him. 

Our modern doctors, however, consider it 
very doubtful whether this be an opinion of 
Mohammad, because it is a tenet of his that 
delivery into the hands of a procurator is 
essential to the validity of an appropriation; 
and where such delivery takes place, the ap¬ 
propriator can no longer possess any authority 
over it. 

According to the tenets of Aboo Yoosaf, on 
the other hand, the delivery to a procurator is 
not essential and consequently the authority 
remains with the appropriator, although he 
should not have so stipulated. 

What was mentioned above concerning the 
opinion of Mohammad that “where delivery to 
the procurator takes place, the appropriator can 
no longer retain any authority over the appro¬ 
priation” applies to a case where the appro¬ 
priator had not stipulated any reservation to 
himself at the first; for, if he had stipulated 
this at the time of making the appropriation, 
his authority is not rendered void by delivery 
to a procurator: because as his authority con¬ 
tinues where he stipulates a right of authority 
on behalf of author, it follows that, where he 
stipulates it on behalf of himself, it continues 
a fortiori— 

“The arguments in .support of the opinion of 
Abu Yusuf, (which is the most generally re¬ 
cognised doctrine) are twofold, First the pro¬ 
curator enjoys his authority, only on behalf of 
the appropriator. in consequence of his reser¬ 
vation: and it is impossible that the appro¬ 
priator himself should not be possessed of any 
authority, at the same time but another person 
enjoys an authority held on his behalf — 
Secondly, the appropriator stands in a nearer 
relation to what he appropriates than any 
other person, and it is consequently proper 
that he possesses no authority over it; in the 
same manner as where a person builds a 
mosque, in which case the business of repair¬ 
ing it, as well as the appointment of all officers 
etc. appertain solely to him; or as where a 
person emancipates a slave, in w^hich case the 
will appertains solely to him as he stands in 
a nearer relation to the slave than any other 
person.” 

(83) Ameer Ali also quotes the following pas¬ 
sage from Surrat-ul-Fatwa — vide his Moham- 
madan Law, 4th Edition. Volume I, page 425 : 

“In the chapter on wakf in the Khazanat-^- 
Fatwa it is stated the Saheb-ul-Manah (the 
author of Manat-uI-Ghaffar) was asked about 
a deed of wakf in which there was a condition 
to the effect that the vilayat of the trust 
should appertain only to the wakif’s 
descendants, but now a deed has been di^ 
covered bearing a prior date, in which 
tauliat was given to his male as well as 
female descendants; the question was wmcn 
deed should be acted upon. The Sahe^ul- 
Manah answered if the wakif in the first deed 
or at the time of the dedication reserved to 
himself the power of altering any of the 
visions regarding the management etc. of the 
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wakf, in that case the second deed should be 
acted upon, that is the deed in which the tau- 
liat is restricted to his male lineal descendauLs. 
But, if he reserved to himself in the original 
wakf no such power, in that case the first deed 
of wakf, viz., which there is no restriction 
should be acted upon.” 

(84) In his Principles and Precedents of 
Mohammadtin Law in the Chapter relating to 
Precedents of Endowments MacNaghten quotes 
the following passage from the ‘‘i^hazanat-ooL 
Mooftian.” 

“He who makes the appropriation has the patro¬ 
nage of the endowment; after him his executor 
unless they are excluded by being or becoming 
profligate in which case they will be deprived 
of patronage, which will be vested elsewhere; 
but it will revert to them should they revert 
to virtue, and if, after having appointed a 
superintendent, the founder desires to remove 
him, he is at liberty to do so, and assume the 
superintendence himself.” 

(85) A consideration of Ihe original authorities 
thus reveals a considerable divergence of opinion. 
Abu Yusuf’s opinion was definite and clear and 
according to him even a Mutwalli to whom pos¬ 
session had been delivered could be removed at 
the pleasure of the wakil. Ke v/ould go to the 
extent of holding that, even if the wakif stipu¬ 
lated that he would have no power to remove 
the Mutwalli, the stipulation would be void and 
he would still have the power — see Balllie’s 
Digest of Mohammedan Law, 18G5 Edition, p. 
592. This is so because according to Abu Yusuf 
the Mutwalli who enters into office during the 
lifetime of the wakif is not in reality the Mut¬ 
walli (who is the wakif himself) but is only his 
deputy or agent and his authority terminates 
with the death of wakif unless it has been ex¬ 
pressly provided that it is also to continue after¬ 
wards — see Bailiie’s Digest of Mohammadan 
Law, 1865 Edition, page 592. 

(86) The Radd-ul-Mukhtar clearly brings out the 
real principle in the passage which I have al¬ 
ready quoted. It is that the property is in law 
vested in the Almighty but since the Almighty 
himself cannot appoint its superintendent or 
manager, the deed by which the property is con¬ 
veyed to the Almighty must be looked to to 
determine the manager. 

(87) Indeed, it being agreed on all hands that 
cnee the wakf is complete, the w’akif retains no 
right, title, or interest in the property e>:cept 
such as is reserved by the deed, it would be 
against the fundamental conception of owner¬ 
ship to allow the w'akif still to interfere with 
the arrangements made in the deed itself for 
the management of the property. Of course, if 
the wakif has reserved a right to change the 
Mutwalli or the scheme of management, he w'ill 
be acting in accordance wdth the deed itself in 
exercising that power. 

(88) Further all the authorities refer to the 
provisions relating to the appointment of a Mut- 
v/alli as a condition (‘shart’) of the wakf and it 
is distinctly provided that none of the condi¬ 
tions (‘shariat’) of a wakf, once it is completed, 
can be altered unless such a power has been re¬ 
served. There is no reason why the condition 
relating to the appointment of a Mutwalli should 
be treated on a dillerent footing. 

(89) Again if the opinion of Abu Yusuf were 
allowed to prevail, it would permit the wakif to 
change not only a particular Mutwalli but even 
the entire scheme of management laid dov;n in 
the deed constituting the wakf. This would 


almost certainly affect the wakf itself at least to 
the extent of substituting the discretion of one 
person or a set of persons for another and of 
pjoviding remuneration (Haq-ul-Khidmat) to one 
person instead of another as has happened in 
the present case. 

(90) Of course if the deed does not provide 
the rules for the appointment of a MutwaiU nor 
dees it nominate a Mutwalli, some authority 
must be given the power to nominate him since 
the owner of the property, the Almighty liim- 
seif, cannot do so. In such a case it may rea¬ 
sonably be presumed that the wakif who has 
gone so far as to deprive himself of the property, 
in the person best qualified to see that a proper 
Alutwalli is appointed and he is given ;*he right 

doing so. This is not interference with the 
scheme of wakf or its conditions; it only provides 
a means of removing a lacuna which does not 
affect the validity of the deed but fills up a gap. 
There is nothing in this which conflicts with 
principle and it may be noticed that the accepted 
view is that if the Kazi has removed a MutwaLU 
appointed by the wakif on the ground of mis- 
leasance or misconduct, and appoimed another 
m his place, the wakif no longer possesses the 
power of removing the Alutwahi. 

(91) As has been stated earlier, Abu Yusuf \\a3 
anxious to encourage persons to create w'akfs 
and, with this end in view, he offered full faci¬ 
lities to wakifs but there is no reason not to 
accept as binding the opinion of Li.am Moham¬ 
mad based, as it is, on the general principles of 
the Islamic Law relating to the ownership of 
the property, particularly when it has been ac¬ 
cepted not only by a large body of Jurists 
thoroughly imbued with the spirit of the Shariat 
but also by modern commentators who have made 
a particular sLud> oi the subject — vide Ameer 
All’s Alohammadan Law, 4th Edition, Volume I, 
page 453, MacLaghten Principles and Precedents 
of Alohammadan Law, Chapter X, section 5; 
Wilson’s Anglo-Mohammadan Law, Gth Edition, 
Motes to section 327 at page 365; and Abdur 
Uahirn's Mohammadan Jurisprudence, page 309. 

(92) No doubt the example given in the 
Fatawai-Alaingiri related to a case in which 
possession had actually been delivered to a 
Mutwalli nominated. Nevertheless the authorities 
to which I have referred — some of them older 
than the Patawai Aiamgiri — deal with the 
loatter generally as a part of the subject of re¬ 
moval of Idutwallis and make no distinction 
between the removal of a Mutwalli to whom 
possession has already been delivered and one 
who will enter Into possession after the death of 
the wakif. 

(93) Further the same reasoning would apply 
to the Mutwalli nominated in the deed itself as 
The successor of the first Mutwalli. 

(94) The right to appoint a successor by will 
is the right of the Mutwalli but this right can¬ 
not be exercised in disregard of the limitations 
coniained in the deed ot wakf. Sohani Begam, as 
Mutwalli. could, therefore, not disregard those 
crovisions in appointing her succes.sor. In her 
capacity a.s wakif too her powers are re.stricted 
as has been showm above. She could, therefore, 
net substitute Khalil Ahmad Khan for her 
daughter Mehar Nigar Begam. 

(95) The older decisions upon which Sir Iqbal 
Ahmad relied are not really in point. Tiie oldest 
case upon which reliance w'as placed w'as — 
'Hidait-un-nissa v. Syed Afzal Hossein', 2 N.W. 
P.H.C.R. 420 (L). That w^as a case of a Shia 
under the law relating to which school the wakil 
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A. I. R, 

Sughra Begam’, AIR 1932 All 
^48 (Q) for this purpose and concludes: 


is functus officio once he has created a wakf — 
vide Mulla’s Mohammadan Law, notes to section 
204 at page 191 of 13th Edition. Although the 
Sunni authorities were discussed they were not 
applicable and the learned Judges proceeded on 
the analogy of English law assuming that pro¬ 
prietary possession is transferred to the Mutwalli 
as in the case of trusts, and that consequently it 
was in accordance with reason and justice that 
the wakif should not be permitted to take the 
endowed property into his possession. This case 
is thus of no assistance. 

(96) ‘Gulam Hussain Saib Sayad v. Ali Ajam 
Tadallah Saib’, 4 Mad HCR 44 (M), was also a 
Shia case. In that case the property was in fact 
transferred to the ownership of the person nomi¬ 
nated as Mutwalli and his heirs and it v/as 
directed that he should spend a part of the pro¬ 
ceeds on certain charitable objects and keep the 
rest of the income for himself. In these circum¬ 
stances it was held that the person designated as 
Mutwalli could not be removed. This case again 
IS no authority for the proposition advanced by 
Sir Iqbal Ahmad. 

(97) ‘Advocate General v. Fatima Sultan Begam* 

9 Bom HCR 19 (N» was also a case of a Shia 
and the remarks of the learned Judges as to the 
Sunni law were in the nature of obiter dicta. 

(98) In ‘Mohideen Saib Maghribi v. Ghulam 
Mahomed Ah’, AIR 1916 Mad 116 (O) which was 
also a Madras case, no question arose as to whe¬ 
ther the wakif could remove the Mutwalli with¬ 
out reseiadng to himself that power in the deed. 

(99) The next case to which reference was 
made was — 'Mt. Nimatul Nissa v. Hafizul Rah¬ 
man, AIR 1933 Oudh 261 (P) which was decided 
in 1933. In that case the real question discussed 
was as to the right of a wakif to alter by a 
subsequent deed the disposal of the profits of' the 
wakf property for purposes other than those 
v hich he had originally designated. He did not 
remove any Mutwalli nor did he make any direc¬ 
tions as to the appointment of a Mutwalli which 
conflicted with what was contained in the ear¬ 
lier deed. The learned Judges said : 

"even a casual glance at the two deeds is suffi¬ 
cient to show that the latter deed imposes new 
conditions and introduces new provisions 
which are in direct contravention of the pro- 
visioas contained in the earlier deed.” 

This case again is of no assistance for a decision 
of the point involved in the present case. 

(100) In AIR 1935 Oudh 213 (PB) (A) which 
was decided in 1936 one of the points raised was 
the exact point which we are called upon to de¬ 
cide. The learned Judges before whom the case 
originally came up for hearing noticed that the 
opinion of the Muslim Jurists on this question 
was not unanimous and that, on other point 
there was a conflict of opinion. They according¬ 
ly referred four questions for decision by a Full 
Bench, the second of which was framed as 
follows : 

"Whether any change in the terms of wakf or 
in the personnel of the mutwallis can be made 
by the v/akif. where no such power has been 
reserved by him in the deed of wakf, after the 
wakf has been completed?” 

(101) The judgment of the Full Bench was de¬ 
livered by Ziaul Hasan J.. who discusses this 
question at pages 217 and 218 of the report. He 
states it as his opinion that it is settled law that 
the terms of the deed of wakf cannot be altered 
after the dedication has been completed. He re¬ 
lies upon Amir Ali and Tayabji as well as — 


The learned counsel for the parties in fact 
agree that the terms of a deed of wakf cannot 
be altered without the wakif having reserved 
such power to himself. I must, therefore, ans¬ 
wer this question in the negative.” 

(102) Thus, though this case directly decided 
the question now involved against the appellant’s 
contention, it did so on the basis of the agree¬ 
ment between the counsel and it treated a con- 
Gition relating to the appointment of a Mutwalli 
on exactly the same footing as other conditions 
of the deed. Indeed it did not deal with the 
question raised except in accordance with gene¬ 
ral principle. It was because of the doubts enter¬ 
tained by Misra and Chandiramani JJ. with .re¬ 
gard to this decision that the present case was 
referred to a Pull Bench. 

(103) The* next oase to be considered is — 
‘Siddiq Ahmad v. Syed Ahmad’, AIR 1945 Cal 
418 (R). In that also the exact point raised in 
the appeal arose for decision. The l^rned Judges 
notice the difference of opinion on the subject 
between the highest authorities and lay down the 
principle that all that is required of modr-rn 
courts is to see 

"which of the two opinions, if any, has been 
accepted by the later commentators who are 
of recognised authority in India, and if we 
fmd that they have consistently adopted one 
particular view to the exclusion of the other, 
it would be presumptuous on our part to at¬ 
tempt at this day to decide the point on the 
basis of original authorities by the application 
of any general rule of interpretation.” 

(104) The learned Judges then referred to the 
viev/s of the Fatawai Alamgiri, the Radd-ul- 
Muhtar, the Surrat-ul-Fatawa, Baillie’s Digest of 
Mohammadan Law and Wilson’s Anglo-Moham- 
madan Law, without even referring to the autho- 
r.Hies which take a contrary view, and after re¬ 
ferring to cases to which I have already referred 
concluded by concurring with the view taken in 
AIR 1936 Oudh 213 (PB) (A). 

(105) There can be no doubt that this autho¬ 
rity is one directly in point although the discus¬ 
sion is not as complete as it might be, since 
authorities in support of the other view do not 
seem to have been considered. — ‘Abdul Sobhan 
v. Wasin Bhuyia’, AIR 1950 Dacca 10 (S) simply 
followed AIR 1945 Cal 418 (R). 

(106) I have also considered the case of — 
‘Ali Asghar Hasan v. Fariduddin Hasan’, AIR 
1947 All 261 (T) but With all respect to Misra 
p-nd Chandiramani JJ.. I cannot find anything In 
this decision which might be said to take a view 
in the slightest degree at variance with the view 
taken in AIR 1936 Oudh 213 (FB) (A). The 
question that raised was whether a wakif who 
had appointed himself a Mutwalli could resign 
office and appoint another Mutwalli in his place 
and the learned Judges held that he could. 

(107) Thus of all the cases to which reference 
has been made only the cases of AIR 1936 Oudh 
213 (PB) (A)'. AIR 1945 Cal 418 (R); AIR 1950 
Dacca 10 (S) support the contention of Sir Iqbal 
Ahmad and they are all recent cases. Moreover 
the case of AIR 1950 Dacca 10 (S) does not dis¬ 
cuss the matter at all. The learned Judge deli¬ 
vering the principal judgment in the case of 
AIR 1936 Oudh 213 (A) did not feel It necessary 
to go into the question in any detail in view of 
the agreement of the learned counsel for the 
parties and the discussion in the case of AIR 
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iP45 Cal 418 (R) reveals that the authorities 
Tvhich support the contention of the appellants 
;n the present case were not considered. Never¬ 
theless there are no decisions to the contrary and 
the support which these cases give strengthen 
the contention of the respondents, though they 
would not, if they had stood alone, invite the 
application of the principle of stare decisis. 

(108) The conclusion at which I have accord- 
jingly arrived is that -it was not open to Sohani 
^Begam to change the Mutwalli whom she had 
; nominated in the deed to succeed herself. The 
■appointment of Rlehar Nigar Begam by the deed 
iof wakf must, tnereiure oe deemed to be subsist- 
ling and the appointment of Khalil Ahmad Khan 
'by the supplementary deed of wakf is bad in law 
'and cannot take effect. I would accordingly dis¬ 
miss both these appeals. 

fl09) Khalil Ahmad applied C. M. An. No. 989 
of 1952 for an order directing the Receiver lu 
pay him a sum of Rs. 1265/8/11 alleged to have 
been spent by him in the performance of certain 
ceremonies prescribed by the deed of wakf for 
the Mutwalli. According to the petition itself 
these ceremonies were performed during the pen¬ 
dency of these appeals, i.e. after it had been 
held by the lower court that Khalil Aliniad Khan 
was not the Mutwalli. They were not performed 
with the sanction of the Court. Indeed the peti- 
t'on makes it clear that the Court had directed 
the Receiver to perform them. In these circum- 
“Stances there was no justification for Khalil 
Ahmad Khan for performing the ceremonies and 
he is not entitled to be re-imbursed for any 
money which might have been spent by him on 
them — a matter upon which v/e have no evi- 
■clence before us. C. M. An. No. 989 also, there¬ 
fore, be dismissed. 

AGARWALA J.: 

(110) Appeal No. 123 of 1944 is a defendant's 
appeal arising out of a suit for a declaration to 
the effect that the plaintiff-respondent was the 
duly appointed mutwalli of the v/aqf pro..erti.'S 
given in schedule A attached to the pi 'int and 
was entitled to manage the same. The facts 
briefly stated are as follows : 

(111) One Srimati Sohani Begum, a S moi 
Muslim. execu(x)d a deed of v/aqf-alal-aulad on the 
22nd March. 1929, in respect of the properties in 
dispute appointing herself the first niutwalli of 
the waqf for her lifetime and nominating her 
dau^^hter Malka Mehar Nigar Begum, plaintiff- 
resp'ondent no. 1. to be the next mutwalli after^ 
her death. The deed provided for certain main¬ 
tenance allow'ances to be paid to certain persons. 
The relations between Sohani Begum and Malka 
Mehar Nigar Begum deteriorated and on the 29th 
November 1938, Sohani Begum executed a supple¬ 
mentary deed of w'aqf by which the nomination 
of Malka Mehar Nigar Ecgiim as the next mutr 
wall! under the deed of 1929 was cancelled and 
In her place Khalil Ahmad, son of Ahn.adi Begum, 
another daughter of Sohani Begum was appoint¬ 
ed as mutwalli after Sohani Begum’s death. The 
maintenance allowances and the amounts for 
charities provided for in the original deed of 
waqf were also substanlially altered. Sohani 
Begum died on the 14th December 1343 and 
Khalil Ahmad Khan entered into pos.session of 
the property as MutawalU ba.sing his title on_ the 
supplementary deed of waqf. Malka Mehar Nigar 
Begum instituted the suit which ha.s given rise 
to the present appeal on the 29th January 1944 
for the declaration as already mentioned. 

(112) Her case was that the supplementary deed 
of wakf was invalid because Sohani Begum hav¬ 


ing already exhausted her power of the appointr 
ment of mutawalli in the deed of wakf of 1929 
and not having retained any power to make 
rations in the deed of wakf of 1929 had no rignt 
thereafter to alter the succccsion to the m.utawalli- 
ship and also the allowances by way of mainte¬ 
nance and charity which had already been made 
in the deed of wakf. 

(113) The defence in the main was that the 
supplementary deed of wakf by which the defen¬ 
dant was nominated as the successor of Sohani 
Begum in the office of mutawalli was valid. 

(114) The court,below held that the supple¬ 
mentary deed of wakf was invalid and decreed the 
suit. Against this decree the defendant has come 
up in appeal to this court. 

(115) After the passing of the decree by the 
couri below Malka Mehar Nigar Begum took pos¬ 
session of the properly and began to discharge 
the functions of a mutawalli till her migration 
to Pakistan along with her son Maqsood Ali Khan 
on 1st August. 1943. Duiing the pendency of this 
appeal an application was made for the appoint¬ 
ment of a Receiver. Accordingly, a Receiver of 
the wakf properties was appointed by the late 
Chief Court. On the 2hh of June 1949 the Ad¬ 
ministration of Evacuee Property U. P. Ordinance 
No. 1 of 1949 cance into force under wliich all 
the properties belonging to or vested in evacuees 
to Pakistan vested in the Custodian. This Ordi¬ 
nance was replaced by the Government of India 
Ordinance No. 27 of 1919 which in its turn was 
replaced by Act 31 of 1950. 

(116) A preliminary objection has been taken 
by the learned counsel for the respondents that 
section 46 of the Administration of Evacuee Pro¬ 
perly Act. 31 of 1950. bars the hearing of the 
appeal. Section 40 runs as follows : 

“Jurisdiction of civil courts barred in certain 
matters : Save as otherwise expressly provided 
in this Act, no civil or revenue courts shah 
have jurisdiction. 

(a) to entertain or adjudicate upon any ques¬ 
tion whether any property cr any right to 
or interest in any property is or is not eva¬ 
cuee property: or 

(b) to entertain or adjudicate upon any question 
W'hclher any person is or is not an intend¬ 
ing evacuee; or 

(c) to question the legality ot any action taken 
by the Custodian-General or the Custodian 
under this Act; or 

(d) in respect of any matter which the Custo¬ 
dian-General or the Custodian is empower¬ 
ed by or under this Act to determine." 

(117) This has to be read with the defiaition 
of ‘Evacuee Property’ and section 11 of the Act, 
which are as follows : 

“S. 2(f) “Evacuee Property" means any property 
in which an evacuee has any right or interest 
(whether personally or as a trustee or as a 
beneficiary or in any other capacity). 

Section 11(1). Where any evacuee property 
which has vested in the Custodian is property 
in trust for a public purpose of a religious or 
charitable nature, the property shall remain 
vested in the Custodian o.ily until such time as 
fresh trustees are appointed in the manner pro¬ 
vided by law, and pending the appointment of 
fresh trustees the taist properly and the in¬ 
come thereof shall be applied by the Custodian 
for fulfilling, as far as possible, the purpose of 
the trust. 
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Explanation : In this sub-section ‘property in 

trust for a public purpose of a religious or 

charitable nature' includes a public waqf and 

the expression ‘trustee’ includes a mutwalli of 

such waqf. 

(2) In respect of any Wakf-alal-aulad 

(a) Where the rriutwalli is an evacuee, the pro¬ 
perty forming the subject-matter of the 
wakf shall vest in the Custodian subject to 
the rights of the beneficiaries under the 
waqf, if any, who are not evacuees : 

<b) Where not all the beneficiaries are evacuees, 
the rights and interests of such of the 
beneficiaries as are evacuees shall alone vest 
in the Custodian,” 

(118) It is urged that as Malka Mehar Niger 
Begum plaintiff, is admittedly an evacuee, the 
question whether she is the mutwaili of the waqf 
property is to determine whether that property is 
evacuee property, and therefore clause (a) of sec¬ 
tion 43 of the Act comes into operat'on. Fur¬ 
ther. it is urged that the matter falls under 
clause (d) of that section also, inasmuch as the 
Custodian General or the Custodian is empower¬ 
ed by the Act to determine whether a certain pro¬ 
perty is evacuee property or not, and when the 
evacuee property consists of wakf-alal-aulacl pro¬ 
perty of which the evacuee is the mutwalli. the 
Custodian General or Custodian will have to de¬ 
termine whether the evacuee is tie miitwalU of 
such property. It is, therefore, urged that clauses 

(a) and (d) of sections 4-3 bar the heari..g of the 
appeal. 

(119) There are two answers to this objection: 

(120) First, that section 43 does not apply to 
pending actions. V/hen the Act came into 'for'''e 
the present appeal v/as pendi^ig. It is a setilei 
principle of interpretation of a statute that pre¬ 
sumably it operates pro.-pectivciy upon facts 
which come into erdsteace after the enactment 
came into force. — ‘Bourkc v. Nutt’. (1894) 1 QB 
725 (U). In the absence of an intention to the 
contrary, a statute doe; no^ a.ipct ve'.ted rir^ts. 
— ‘Lauri v. Renad’, (1892) 3 Ch 402 at p. 421 (V). 
The right of appeal is a vested right and is not 
taken away by an enactment unless its retro.s- 
pective operation is expressly or impliedly provid¬ 
ed fir. — ‘Colonial Sugar Refining Co. v. Irving’, 
(1905) AC 369 (W). It is further well .'Settled thit 
even where a statute affects vested right.s, it is 
not construed so as to affect pc/ding actions, un¬ 
less the language is express or compellinnlv im- 
plicatory. — ‘United Provinces v. Atiqa Beguni’, 
AIR 1941 FC 16 (X). I can see nothing in sec¬ 
tion 46 or any other part of the Act to make it 
obligatory upon the Court to hold that thet sec¬ 
tion applies to pending actions. 

(121) Secondly, the Custodian-General or the 
Custodian Is empowered to determine whether a 
property is or is not evacuee property under.sec¬ 
tion 7 of the Act, only when a notice has been 
given as prescribed in that section. There is no 
other provision in the Act auth^^.=i^g them to 
determine whether a certain property is evacuee 
property or not. Admittedly the Custodian has 
not given any notice as prescribed in s. 7 snd 
consequently he has no jurisdiction to determine 
whether the property in dispute is or is rot eva- 
‘cuee property. It was urged that under the U. 
P. Ordinance No. 1 of 1949. which in temas was 
replaced by Government of India Ordinance 27 
of 1949. which itself was replaced by the present 
Act, no notice was necessary to be given and all 
property which was evacuee property vested in 
toe Custodian automatically, and once such pro¬ 


perty had vested under Ordinance No. 1 of 1949 
it remained vested even under the present Act bv 
virtue of clause (2) of section 8. 

But this position also does not help the res¬ 
pondent. It is true that under paragraph 5 of 
the Ordinance No. 1 of 1949, a property which 
was evacuee property vested in the Custodian 
automatically and by virtue of clause (2) of sec¬ 
tion 8 of the present Act it will be deemed to 
be evacuee property, declared as such, within the 
meaning of the Act and shall be deemed to be 
vested in the Custodian automatically and .shall 
continue to so vest. But in a case of dispute 
who is to determine whether the property has 
vested in the Custodian? The Custodian cannot, 
because the Act does not give him the power to 
determine such a question. Obviously it is the 
civil Court which must determine that questloa 
Therefore, in such a case also clauses (a) end 
(d) cannot bar the jurisdiction of the civil Court, 
Clause (a) in my opinion does not come into ope¬ 
ration when notice under section 7 has not been 
given because before such notification is given there 
is no question of any authority deciding whether 
the property is evacuee property. The civil court 
in such an event decides merely w'hetber the 
property can be claimed by a certain person as 
owner or mutwalli or in any other capacity and 
not whether it is an 'evacuee property'. The law 
could not have contemplated that even though 
the Custodian has acquired no jurisdiction to de¬ 
termine whether a certain property is evacuee 
property, the civil courts should not entertain 
suits of title with respect to such property. 

(122) I should, not, however, be assumed to as¬ 
sent to Uie proposition that in a case instituted 
after the commencement of the Act, even after 
notice under section 7 of the Act has been pub'ish- 
ed and the Custodian has acquired jurisdiction 
to decide whether the disputed property is eva¬ 
cuee property, or in other words, whether the 
evacuee is interested in such property as owner 
or in arv other capacity as mentioned in S. 2(f> 
read with section 11, still the civil court can 
decide siib.'^tantiaffy the .'^ame matter as a ques¬ 
tion of title. If this were allowed, section 46 
could always be avoided and rendered nugatory. 

(123) On behalf of the appellant it was urged 
that even if Malka Mehar Nigar Begam was the 
mutwalli, the w’aqf property was not evacuee pro¬ 
perty under the Act. This argument is, however, 
not tenable. 

(124) The Administration of Evacuee Property 
Act is a special Act and evacuee property hes a 
special meaning. “Evacuee Property” as defined 
in section 2(f) means any property in which an 
evacuee has any right or interest (whether per¬ 
sonally or as a trustee or as a beneficiary op in 
any other capacity). The w^ords “or in any cap^ 
city” include the capacity of a mutw'alli. It is 
true that a mutwalli is merely a manager of the 
waqf property and has no vested right’s in the 
property itself. — 'Vidya Varuthi Thirthaswami- 
gal v. Babjswami Ayyar’, AIR 1922 PC 123 (Y); 

— ‘Mt. Allah Rakhi v. Shah Moham^med Abdur 
Rahim’, AIR 1934 PC 77 (Z). But as be hPS a 
right of management of the property, it cannot 
be said that he has no ‘interest’ in the property. 
This position has been made perfectly clear by 
the provisions of S. 11 of the Act which deal witn 
public waqfs and waqfs-alal-aulad. The explana¬ 
tion to section 11 shows that in a public waqf 
the expression ‘trustee’ includes a mutwalli of 
such waqf and so also in respect of a waqi-alal- 
aulad it is clearly provided that the waqf property 
becomes evacuee property where the mutwalli 
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thereof is an evacuee. It follows, therefore, that 
if Malka Mehar Nigar Begum is the Mutwalii of 
the waqf property in dispute, the waqf property 
is evacuee property and vests in the Custodian 
under section 11 of the Act. 

(125) It was further urged by learned counsel 
for the appellant that section 46 can.'.ot affect 
the jurisdiction of the High Court, though it may 
affect the jurisdiction of the lower courts and in 
this connection reliance W’as placed upon a deci¬ 
sion of the Bombay High Court in — T. R. Nayak 
V. Bejan Dadiba Bharucha’, AIR 1951 Bom 403 
(Zl). There is a fallacy in this argument. Sec¬ 
tion 46 does not affect the jurisdiction of a High 
Court to issue a writ under Art. 226 of the Consti¬ 
tution and Nayak’s case relied upon by the learn¬ 
ed counsel refers to the jurisdiction of the High 
Court under Art. 226. Powers of the High Court 
in hearing an appeal from the decision of a loAer 
court are the same as of the lower courts and 
lif a law bars the jurisdiction of the civil courts 
[from entertaining any suit, the High Couit’s 
power to decide the appeal is aho affected. 

(126) This leads us to a consideration of the 
main point in the appeal as to the validity of the 
supplementary deed of waqf. It w^as conceded 
before us by the learned counsel for the appellant 
that a wakif has no power to vary or alter the 
conditions of a duly created wakf in so far as 
they relate to the beneficiaries. But it was strong¬ 
ly urged that a wakif has full pov;or to vary or 
alter the order of succession to the office of nout- 
walli. In the alternative it was conceded that at 
least in cases in which the nomination or the 
mutwalii in the deed of waqf is by wav of a testa¬ 
mentary bequest, that is to say, in so far as the 
deed of waqf provide.*? for the nomination of a 
mutwalii after the w^akif’s death the provi. ion can 
be varied or altered by the w'akif during his life 
time in the same manner as he can alter any 
other testamentary disposition. I am of opinion 
that where the wakif has appointed a person other 
than himself as mutwalii of a waqf during his 
lifetime and has laid dowm an order of succes- 
jsion to the mutwalii .*^0 appointed, the v/akif has 
jin fact parted wdth all the pow’er of the apooint- 
ment of a mutwalii which he r)o=.ce'.sed. a d can¬ 
not therefore cm'-el, vary or alter the provision. 
But where in the deed of waqf the wrkif has ap- 
jPointed himse'f as a rr.utwalli for life and has 
^made a provi.sion for appointment of mutwalii 
after his death, he can cancel, vary or alter the 
provision relating to his owm appointment, as 
well as the provision relating to the appointment 
after his death. 

(127) Ce»-tain prooosltlons of law are well settled 
and are beyond dispute. 

(128) Ihe term 'w'aqf literally means ‘deten¬ 
tion’. According to Abu Hanlfa. it is the d'ten- 
tion of a specific thing in the ownership of the 
wakif or appropriator. and the devoting or appro¬ 
priating of its profits or usufruct “in charity oi 
the poor or other good objects". According to 
the two discip’es, Ahu Yu.nif and Muhammad, 
wakf signifies the extinction of the anpropriator’s 
ownership in the thing dedicated and deten¬ 
tion of the thing in the implied owmership of 
God. in such a manner that its profits may re¬ 
vert to or be applied “for the benefit of n'.ankind". 
(Ealil'e. pages 557. 558. Hcdaya. 231. 234.) U''dT 
the Mussalman Wakf Validating Act. 6 of 1013, 
Waqf micans the permanent dedication by a pe.^- 
son professing the Mussalman faith of anv pr> 
perty for any purpose recognired by the Mussal- 
man law as religious, pioas or charitable. A w'aqf 
‘Inter vivos’ is completed, according to Abu Yusuf, 


by a mere declaration of endowment by the- 
ow'ner. According to Muhammad, a waqf is not 
complete unless, besides a declaration of waqf, 
a niutwalii is appointed by the owner and pos¬ 
session of the endowed property is delivered to 
him. Abu Yusuf’s view was followed by all the 
High Courts in India. — ‘Doe Dem Jaun Beebee 
v. Abdollah Barbar’, (1833) Pulton 345 (Z2): — 
*Ma E Khin v. Maung Scin', AIR 1925 Rang 71 
(Z3): — 'Muhammad Ibrahim v. Bibi Mariam’. 
AIR 1929 Pat 410 (Z4); — ‘Muhan;mad Said v. 
Mt. Sakina Begam,’ AIR 1935 Lah 626 (Z5); — 
‘Zaffar Hussain v. Mahomed Ghiasuddin', AIR 
1937 Lah 552 (Z6); — ‘Pathu Kutti Umma v. 
Nedungadi Bank Ltd.', AIR 1937 Mad 731 (Z7); 
— ‘Abdul Rajak v. Jimbabai’, 14 Bom LR 295 ai 
pp. 300-301 (Z8); — ‘Husseinbhai v. Advo:;ate 
General of Bombay’, AIR 1920 Bom 152 (Z9); — 
‘AIR 1936 Ouclii 213 (FB) (A); — ‘Zainab Bi v. 
Jamalkhan’, AIR 1951 Nag 428 (ZIO), except the 
Allahabad High Court, — ‘Muhamrr-ad Aziz-Uci- 
din V. Legal Rem.embrancer to Governmet’, 15 
All 321 (Zll); — ‘Muhammad Yunus v. Muhamad 
Ishaq’, AIR 1921 All 103 (Z12); — ‘Muhammad 
Shafl v. Muhau.mad Abdul’, AIR, 1927 All 255 
(Z13), but a recent Full Bench decision oi that 
Court, ovenoiling the previous decisions, has 
adopted Abu Yusuf's view — ‘AIR 1947 Ail 201 
(J). 

Tliis controversy is, however, immaterial foi 
our puiTODses. Wnether a waqf is complete when 
the declaration of waqf is niade or when a muU 
walli is appointed and possession is delivered to 
him, it is clear that the appointment of a mutr 
walli may be made either along with the decla¬ 
ration of waqf or subsequently. The right tc 
apix)int a mutwalii must naturally vest in the 
founder of the waqf. He has the power to lay 
down a scheme for the administration of the 
waqf and for the succession to the office of mut- 
waiU. He may noiianate the successors by name 
or indicate the class together with tneir qualifi¬ 
cations, from whom the mutwalii may be appoint¬ 
ed, and may invest the mutwalii wnth power to 
nominate a successor after his death or relin- 
quisament of office, — ‘Gnazaniar v. Mt. Ahmacii 
Bioi’, AIR 1930 All 1G9 (ZU); —‘Shala Gulam v. 
Maliornmad Akbar Sahib’, (1875) 8 Mad HC 63 (Z15). 

If any person appointed as mutwalii dies, or 
refuses to act in the trust, or is removed by the 
Court, or if the office of mutwalii otherwise be¬ 
comes vacant, and there is no provision in the 
deed of waqf regarding succession to the office, 
a new muLwalli imy be appointed by the founder 
of the waqf — ‘Rugghan v. Mt. Dharmo’, AIR 1927 
All 257 (Z16); or by his executor, if any. The 
v/akif may appoint himself as the mutwalii of 
the waqf, or muy nominate some one else as 
mutwalii. He may appoint a mutwalii on his 
death bed — ‘Abdul Kazak v. Ali Baksh’, AIR 
1943 Lah 200 (ZiV). AIR 1945 All 544 (?), or by will 
succeed him. It cannot be disputed that where a. 
mutwalii is appointed on death bed or by will 
the appointment can be cancelled — ‘Sayed Abdula 
Edrus v. Sayad Zain Sayad Hasan Edrus’, 13 Bom 
555 (K). An appoinlment to take effect after 
one’s cwm death is testamentary and like any 
other bequest may be altered at any time — ‘AIR 
1943 Cal 13 (?)’. In short the wakif has complete 
power of disposal over the office of Mutwalii. 

(129) Disposal of the office of m'.twalll may be 
rbsolule or limited. It may be ‘in present!’ i.e., 
during the lifetime of the wakif or it may take 
effect on his death. 

(130) Suppose the wakif says “I appoint ‘A’ as 
mutwalii of the waqf for my lifetime.” Or suppose- 
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.he says, “I appoint myself as mutwalli for my 
lifetime,” Here the disposal of the office of mut¬ 
walli is only limited in duration i.e., up to the 
lifetime of the waldf. The wakif or his executor 
still retains the power of appointment of a mut¬ 
walli to take effect after the wakif’s death, 

(131) Suppose the wakif says appoint 'A’ 
as mutwalli of the wakf and on his death, his 
eldest son .shall be the mutwalli and so on for 
ever”. Here the office of mutwalli has been 
disposed of ‘in praesenti’ and for ever. 

(132) Again, suppose a wakif says, I appoint ‘B’ 
to be mutwalli of wakf on my deoth. Here the 
appointment of 'B' as mutwalli is an appoint¬ 
ment to take effect not ‘in praesenti’ but on the 
wakif's death. 'Ihis is a testamentary disposal 
of the office of mutwalli. 

(133) The distinction between the disposal of the 
; office of mutwalli 'in praesenti’ and on tlie wakif's 

death must be clcariy borne in mmd. It is a 
I vital distinction. 

(134) Now there is no controversy so far as the 
.revocation of the disposal of the office of the 
mutw'alU after one's death is concerned, if the 
.disposal is by means of a separate document. Such 
!a document is a will which can always be revoked 
Iby the testator. 

(135) Suppose now that in the very same deed 
by which the wakf is declared, wakif says, I ap¬ 
point myself as mutwalli for my iifetime, and I 
appoint *B’ to be mutwalli on my death. What is 
the nature of the disposition of the office of mut¬ 
walli, which is to take effect on the w'akif’s death? 
Can it be anything else than a testamentary dis¬ 
position of the office of mutwalli? Does it make 
any difference if this testamentary disposal of 
the office of mutwalli instead of being embodied 
in a separate document is embodied in the deed of 
wakf itself? The nature of a disposition or 
transfer of property or office has to be judged 
by its incidents and not by the mere circumstance 
that it is embodied in a particular document. One 
document may contain both a transfer ‘inter vivos’ 
as well as a testamentary bequest. In such a case 
the document in truth consists of two distinct 
kinds of transactions, both of which are govern¬ 
ed by separate incidents. 

In — ‘Chandmal v. Lachhml Narain’, 22 All 
162(Z18-19), there was a document which contain¬ 
ed provisions which were to take effect during the 
lifetime of the executrix and also provisions which 
were to take effect on the executrix’s death. Pro¬ 
bate was applied for of the document as a will. 
It was contended that since the document con¬ 
tained provisions which were to take effect dur¬ 
ing the lifetime of the executrix, it was not a 
will. The court held that: 

“Such portions of the document as are a decla¬ 
ration of the intentions of the executrix with 
respect to her property which she desired to be 
carried into effect after her death amount to a 
■will, notwithstanding that the same document 
contained other provisions which she desired 
should be carried into effect during her life¬ 
time”. 

The court referred to the case of — 'Cross v. 
Cross*. (1846) 8 QB 714 (Z20) where it was held 
that 

“there was no objection to one part of an instru¬ 
ment operating in present! as a deed and another 
in future as a will.” 

No one questions the proposition that the terms 
-of a declaration of wakf regarding the disposal 
of the beneficial interest in the property which 
is the subject-matter of the wakf cannot be alter¬ 


ed or cancelled by the wakif unless he has reserv¬ 
ed to himself the power to do so in the deed of 
wakf. 


(i3o) There is certainly a controversy among the 
jurists as to whether the terms of a deed of wakf 
relating to the office of mutwalli can be altered 
or cancelled without a power to that effect being 
reserved in the deed of wakf. According to Abu 
Yusuf, since the mutwalli is a ‘Deputy’ of tlie 
wakif his appointment can always be cancelled by 
the wakif even if he has not expressly reserv¬ 
ed that power to himself in the deed of wakf. 
According to Mohammad, the wakif has no such 
power, unless he expressly reserves to himself such 
power in the deed of wakf. But what is of im¬ 
portance is the fact that this controversy between 
the two disciples is confined to the disposal of 
the olfice of mutwalli by the wakif 'in presents 
and not at all to the disposal of the office to take 
effect on wakif’s death. Mohammad never said 
that a nomination of a mutwalli to take effect after 
the wakif's death could not be cancelled. There 
is not a single text to this effect. We are really 
not concerned with this controversy in.the present 
case, as in our case the question is not at all 
with regard to the disposal of the office of mutr 
walli during the wakif’s lifetime but on her 
death. 

(137) Let us now look into the original texts 
to see if the above statement is correct. 


(138) The Fatawai Alamgiri (Baillie’s transla¬ 
tion, p. 602) refers to the controversy between 
Abu Yusuf and Mohammad. 


"A man having appropriated his estate & deliver¬ 
ed up possession of it to the administrator, 
desires to take it out of his hands. If he made 
it a condition in the wakf that he should have 
the power to discharge the administrator and 
withdraw the wakf from his hands, he may law¬ 
fully do so; otherwise he cannot according to 
Mohummud; but according to Abu Yoosuf he 
can; the Sheikhs of Bulkh deciding with the 
latter and those of Bookhara with the former 
with whom is the Putwa.” 

It is clear that what is being considered here 
is the case when the wakif has “delivered up pos¬ 
session to the administrator”, i.e., has appointed a 
mutwalli ‘in praesenti’ tnd not a case of 
pointment in future on the wakif’s death. Indeed 
the Futwa Alamgiri makes it clear that an 
pointment of a mutwalli to take effect after tne 
wakif’s death can be revoked by him. 


If he should make no appointment of kuyim or 
administrator till the approach of death 
then appoint an executor, the person appoin^ 
would be executor with regard to his 
and administrator of his wakf. But if afwr 
that he should appoint another executor, tne 
second person would only be executor for tn 
property and not administrator of the wakf. 
however, he should say ‘I have revoked eveiy 
appointment of executor made by me, goveman 

of the wakf would be to the new executor ana 
the former mutwalli or superintendent wouiu 
be discharged.” . 

The Radd-ul-Muhtar accepts the opinion oi 
ohammad and explains the reason for 
fference between the two views. 

Abu Yusuf holds the mutwalli to be a deputy 

(wakif) of the wakif and consequently the wawi 

has the power at any time to ^*®^ha g ^ 
According to Mohammad the 
deputy of the beneficianes, and that, 
the wakif has the power to discharge him offiy 
when he has reserved it expressly at the tim 

of dedication.” 


I 
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The Radd-ul-Muhtar adds (Amir All's Moham- 
madan Law, Vol. I, p. 458) tliat: 

“According to the Tashih-ul-kunuri of Allamah 
Kasim this is the rule on v/hich decisions are 
passed." 

(139) But Darrul-Muhtar, on the other hand, 
which is also of equally high auihorily, accepts 
the view of Abu yusuf that the w^kif has absolute 
authority to discharge tlie mutsvalii and the Futwa 
is thereon, vide Amir Ali’s Mohammaddan Law, 

I Vol. II, p. 458. 

(140) The Hidaya accepts Abu Yusuf’s view and 
gives reasons for its acceptance, vide Hamilton’s 
translation, Vol. II, Booh XV. 

“The arguments in support of the opinion of 
Aboo Yoosuf, (which is the most generally re¬ 
cognised doctrine) are two-fold. First the pro¬ 
curator enjoys his authority, only on behalx of 
the appropnator, in consequence of his reserva¬ 
tion; and it is impossible that the appropriator 
himself should not be possessed of any autho¬ 
rity, at the same time but another person enjoys 
an authority held on his behalf. Secondly, the 
appropriator stands in a nearer relation to what 
he appropriates than any other person, and it is 
consequently proper that he possesses an autho¬ 
rity over it; in the same manner as where a 
person builds a mosque, in v/hich case the busi¬ 
ness of repairing it, as w'ell as the appointment 
of all officers etc., appertains solely to h'ni; or 
as where a person emancipates a slave, in which 
case the will appertains solely to him as he 
stands in a nearer relation to the slave than 
any other person." 

Amir Ali quotes a passage from Surrat-ul Fatwa 
as follows: 

"} “In the chapter on wakf in the 
Kliaztanat-ul-Fatwa it is SLattKi tli.-t the 
Sahab-ul-Manah (the author of Mam.t-ul-ghaffar) 
was asked about a deed of wakf in v/hich there 
was a condition to tne effect that the vhayat 
of the trust should appertain only to the wakn’s 
male descendants but now a deed has been dis¬ 
covered bearing a prior date, in which the 
tauliat was given to his male as v.^ell as his 
female descendants; the question was which 
deed should be acted upon. The Sahcb-ul-Manah 
answered if the w'akif in the first deed or at 
the time of the dedication reserved to himself 
the power of altering any of the provisions re¬ 
garding the management etc., of the wakf. in 
that case the second deed should be acted upon, 
that is the deed in which the tauliat is restrict¬ 
ed to his male lineal descendents. But if he 
reserved to himself in the original wakf no such 
pov/er, in that case the first deed of wakf, viz., 
in which there is no restriction should be acted 
upon." 

(141) Apparently Sahab-ul-manah followed 
Mohammad's view, but it does not appear that 
Sahab-ul-manah had in mind the question whether 
an appointment of a mutwalli to take effect after 
the wakif’s death could be revoked or not. The 
deeds referred to by him are not clear on the 
point. 

(142) Macnaghten in his 'Principles and Prece¬ 
dents of Mohammadan Law accepts Abu Yusuf’s 
view, where he quotes from “Khazanat-ool-Moof- 
tian": 

“If after having appointed a superintendent, the 
founder desires to remove him, he is at liberty 
to do so. and assume the superintendence him¬ 
self." 

Thus there Is a great divergence of juristic opi¬ 
nion even on the question whether the wakif can 


revoke the appointment of a mutwalli 'in praesenti’. 

It Will be noticed that in ali tne authorities quot¬ 
ed above (witli the possible exception of Sahab- 
ul-manah) the question always was of the removal 
oi a mutwalli appointed in praesenti by the wakif. 


(113) Certain general observations are also to be 
found in the text books, 'ihus in tTxe Asaaf it 
is stated that “the Wakif cannot go beyond the 
conditions laid down at the time of the dedica¬ 
tion." To the s..me effect are statements in the 
text boolis of rnodcrii commentators, e.g., Amir Ali 
and Tayabji. These general observations cannot 
possibly refer to provisioiis of a deed of w^akf 
v/iiich are in the nature of a will, because such 
provisions cannot be considered to be the condi¬ 
tions oi the a.^ed which takes effect in piuesenti. 
They have reference to the terms of ihe wakf 
relating to the beneficiaries and may be taken to 
reier even to the terms of a wakf relating to the 
appointment of a mutwalli in praesenti. lo apply 
them to the provisions of a wakf in the nature 
of a will is lo take away from the wakif a right, 
v/hich he undoubtedly possesses of revoking a 
testamentary provision. 


Suppose, the deed of wakf contained a testa¬ 
mentary disposition aoout properly other than 
that comprised in the wakf. Nobody would ques¬ 
tion that such provisions of the deed could be 
revoked by the w-ldf. Again, suppose tne deed 
of wakf contained a provision that the mutw'alli 
shall be the wakif himself for his life and fur¬ 
ther CO itained a provision iTiat ‘B’ shall be the 
executor of the wakii’s non-v.akf property. Under 
the Mohammadan Law ‘B’ would be the mutwalli 
of the wakf property after Uie wakif’s death. Can 
it be denied that the wakif could revoke the pro¬ 
vision about the executors thus, in effect cancel his 
appointment as mutwalli of the wakf pro¬ 
perty auer the wakif's death? Why should, there¬ 
fore, the provision of a deed of wakf that ‘B’ shall 
be the niutv/alli after the wakifs death, which 
provision ob/ioasly is in the nature of a will, be 
not liable to be revoked by the wakif? 

(144) That the term relating lo the appoint¬ 
ment of a mutwalli after the wakif's death par¬ 
takes of the scheme relating to the appointment 
of mutwalii cannot alter the fact that the term 
Is testamentary in its nature and thus revokable. 
in my judgment, tnere is no sound rea-son lor 
holding that such a Urm cannot be revoked by 
the wakif. 

(145j So far as the text books are concerned, 
therefore, there was never a question of the re¬ 
moval of a mutwalii to take ollice after the wakif’s 
death. Even if we accept Mohammad’s view, it 
does not aifect the question at issue in the pre¬ 
sent case. 

(146) Several decisions of the Indian Courts were 
cited before us. 

(147) The oldest decision cited before us by Sir 
Iqbal Ahmed is the case of — ‘2 N. W. P. H. C. R. 
420 (L)’. It was a Shia case and the law appli¬ 
cable was quite different. It is well kuo.vn that 
under that law the Wakif is functus officio once he 
has created a wakf, vide Mulla’s Mohammadan ' 
Law. section 204, at page 191 of 13th edition. 
Moreover, in this case it was assumed that the 
proprietary possession was transferred to the mut¬ 
walli and on this basis it was held that the wakif 
could not take back the endowed property into 
his own possession. This case can be of no help 
to tlxe respondents. 

(148) ‘4 Mad H. C. R. 44 CM)', was also a Shia 
case. (>3rtain lands, choultries, and moveable 
property had been by instrument in writing given 
to the brother of the donor and his heirs for the 
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purpose, in perpetuity, for keeping in repair the 
choultries and affording strangers the charities 
of shelter, and, if circumstances permitted food 
also, 35 v/ell as for supplying the wants of the 
donees with clauses rcsircining alienation by 

them. Subsequently the donor removed the 

donees from tne possession of the property donat¬ 
ed. It was held that in such a case the donees 
could not be removed from their olhce of mutwalli- 
ship, unless the power to remove them were reserv¬ 
ed at the time of endowment. This v.as really 
a case of gift rather than that of a wakf. If it 

was a case of waqf, the olfice of mutwalli was 

given away by the wakif ‘in praesenti’. It was not 
a case of cancellation of the nomination which 
was to take effect after the wakif's death. 

(149) T9 Bom HCR 19 (N)’, was also a Shia 
case and the remarks relating to the principles 
of Sunni Law were ‘obiter di.ta’. The attention 
of the learned Judge in that case was not draum 
to the fact that the appointment of mutwalli after 
one’s death was in the nature of a testamentary 
disposition of the oITice of mutwalli. 

(150) In — ‘AIR 1916 Mad IIS (O)’, the ques¬ 
tion now under consideration was not considered 
at all. 

(151) In — ‘AIR 1932 All 248 (Q)’, the ques¬ 
tion was of altering the terms of the waqf in 
connection with the allowances reserved in the 
wakf for the beneficiaries. It was held that un¬ 
less power was reserved in the deed of wakf such 
terms could not be varied. This proposamn has 
not been disputed by any party in the present 
case. 

(152) In — ‘AIR 1933 Oudh 251 (P)’, the real 
question for decision was whether a wakif could 
alter by a subsequent deed the terms of a wakf 
relating to the disposal of the profits of the wakf 
property. There was no question of removal of 
any mutwalli in that case. This case, therefore, 
is of no assistance to the respondents. 

(153) The next case is of importance and it is 
because of this that the present case has been 
referred to this Pull Bench. In — ‘AIR 1933 Oudh 
213 (FB) (A)', which was decided in 1933, a wakif 
had executed a deed of wakf in respect of three 
shops of w'hich he w'as in possession as a usufruc¬ 
tuary mortg-gee. Under this deed, he constituted 
himself as the first mutwalli. His daughter and 
daughter-in-hw were appointed to be joint mut- 
wallis after his death. A few months later the 
wakif executed another deed of waqf revoking his 
first deed and making a v/:kf of his residential 
hou.se and five shops including one shop v;hich 
had formed the subject-mc-tter of the first waqf. 
Under this deed he constituted his daughter-in-law 
as sole mutwalli and directed that her daughter 
was to succeed to her. There was also a change 
in the interests of the beneficiaries of the wakf. 
Several questions were ra'sed and two of them 
were (1) whether the waqf was valid at all as it 
was in respect of a right of usufructiiaTy mort¬ 
gage, and (2) whether any change in the terms 
of the wakf or in the personnel of the mutwallis 
could be made by the wakif. whrre no such power 
had been reserved by him in the deed of wakf 
after the wakf had been completed. 

These questions were referred to a Pull Bench. 
The Full Bench was of opinion that the rights 
of the usufructuary mortgagee could not be made 
a waqf of and therefore the waqf was bad and 
must fail. On the 2nd question the Full Bench 
held that no such change could be made unless 
a power had been reserved by th® wakif in the 
deed of wakf. It may be observed that the ques¬ 
tion of change In the terms of the waqf relating 


to beneficiaries and the personnel of the mut¬ 
walli was considered together as i*f both parts 
of the question were governed by the same law. 
Indeed, as the question was not material for the 
decision of the case, the counsel for the parties 
agreed to the answer of the Full Bench on this 
part of the case. The Full Bench stated that 
“the learned counsel for the parties in fact agree 
that the terms of a deed of wakf cannot be alter¬ 
ed without the wakif having reserved such power 
for himself.” 

(154) Thus in my opinion this case is not of 
any great assistance to us in deciding the point 
under consideration. 

(155) The next case cited before us is — ‘AIR 
1945 Cal 418 (R)'. In this case again no distinc¬ 
tion was made between the removal of a mutwalli 
who ha.s been appointed in praesenti and the re¬ 
moval of a mutawalli whose appointment was to 
take effect after the wakif's death. The distinc¬ 
tion was not brought to their Lordships’ notice. 

(158) The last Cc.se cited is — ‘AIR 1950 Dacca 
10 (S)’. which simply follows 'Abdul Wahab’s 
case’. One case on which reliance was placed by 
both the parties may also be mentioned and that 
is — ‘AIR 1947 All 231 (T)’. In this case it was 
held that when the v’akif had appointed himseh 
as mutwalli for his lifetime, he could resign his 
office and appoint another mutawalli in his place 
Tlv.s case does help the appellant to some extent, 
but not much. 

(157) Thu.s none of the cases cited bv the learn¬ 
ed counsel for the respondents, is of mu.h assis¬ 
tance to us in the decision of the point under 


lonsideration. 

(153) But this opinion does not conclude the 
natter in favour of the appellant. In the original 
leed of wakf the beneficiaries during the life time 
>f the next mutawalli, i. e. Mehar Nigar Begam 
ind during the lives of the subsequent mutwallis 
vere different. In the supplementary deed of 
vakf by substituting Khalil Ahmad Khan in place 
)f Malka Mehar Nigar Begam. the wakif not only 
nrde a change in the office of the mutwalli but 
ilso changed the rights of the beneficiaries, at 
cast as regards the period during which they 
vere to enjoy those benefits. The periods of tne 
ives of Malka Mehar Nigar Begam and of 
Uimad Khan could not be one and the same. Tne 
erms relating to the beneficiaries are so in¬ 
extricably woven with the rights of the niu> 
vallis that it is not possible in the present case 
,0 separate the term relating to the appointment 
)f the mutwalli after the wakif’s death from tn 
erm relating to the beneficiaries. Consequently 
he supp''ementary deed of wakf must be held w 
je^invalid as a whole. 

(159) The appeal, therefore, must fail and 
vould accordingly dismiss it with costs. 

(160) F. A. No. 95 of 1945 arises out of a 

lied by Malka Mehar Nigar Begam 
established her right in the previous suit cmim 

ng a decree for possession over the wakf 
•nd for money wrongfully realised by tne 
^endant during the time he acted as Mu • 
rhis suit was also decreed by the Court - 

n this appeal also the same questions arise 
Jecision as in apeal No. 123 of 1944. For t 
•easons, this appeal must be dismissed wi 


(161) I agree with the order ^ 

ssecl by my learned brother K’dwai ^ 
gard to Civil Miscellaneous Application no. 

^V.S.B. Appeals and application dismissed. 
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CHATURVEDI J. 

Hansa and others, Appellants v. State. 

Criminal Appeal No. 543 of 1951, D/- 13-11-1953, 
against order of S. J., Bulandshahr, D/- 29-5-51. 

Cattle Trespass Act (1871), S. 10 — Right of 
seizure, extent of. 

Under the English Law the position appears 
to be that the cattle can be seized only while 
they were actually trespassing and not after¬ 
wards. But the codified law in India is 
slightly different and gives the right of seizure 
even though the cattle have in the meantime 
left the field of the complainant and reached 
the field or grove of the accused (the owner 
of the cattle), provided notice of trespass was 
taken immediately and the complainant was 
pursuing the cattle in order to take them to 
the pound. In such a case the accused would 
have no right to forcibly rescue the cattle 
and cause injuries to the complainant who 
were taking the cattle to the pound and 
who resisted the rescue. (Para 9) 

(Conviction of accused under Ss. 143, 304 
and 323 upheld). 

Anno: Cattle Trespass Act, S. 19 N. 3. 

S. N. Mulla, for Appellants; A. G. A., for the 
State. 

CASES REFERRED: Paras 

(A) (V15) AIR 1928 Lah C92: 30 Cri LJ 627 9 

(B) (V21) AIR 1934 Nag 258: 36 Cri LJ 361 9 

(C) (V12) AIR 1925 Nag 50: 25 Cri LJ 1004 9 

(D) (V34) AIR 1947 Lah 330 9 

JUDGMENT: The five appellants before me 
have all been convicted for the commission of 
offences under Ss. 143, 304 read with Ss. 149 & 323 
read with S. 149 I. P. C. and have been sentenced 
to one year's R. I., five years R. I. and six months 
R. I. re.spectively. 

(2) The accused persons as well as Chaml de¬ 
ceased and ■ his nepnews, Rupa and Mutcaiar. le- 
sided in village Luchhoi, police station, Jahangirar 
bad, district Bulandshar. 

The prosecution story is that on the 31st of May 
1950 at about 6 P, M. Sukhpal, son of Amar Smgh 
appellant, let loose his she-buffaloes in the sugar¬ 
cane field of Chami and his nephew's. When 
Charni and his nephews saw this, they rounded 
up the she-buffaloes and started with them for 
the cattle pound. On seeing this Sukhpal w'ent 
running to his hut and informed the members of 
his family that the she-buffaloes were being taken 
to the pound. On hearing this nine persons in¬ 
cluding the five appellants arrived on the scene 
armed with lathis and spears and wanted to res¬ 
cue the cattle. Charni and his nephews resisted 
the rescue of the cattle and the accused persons 
on this started beating Chami and his nephew's. 

On an alarm being raised, a number of villag¬ 
ers arrived on the spot and the accused then left 
the place. As a result of the beating that were 
received Charni and one of the nephews, namely, 
Rupa became unconscious. Subsequently they 
were both put on a bullock-cart and taken to the 
police station by Mukhtar, the other nephew of 
Charni. While they were on their way, Chami 
died but Rupa subsequently recovered. A first 
Information report of the occurrence was lodged 
to the police station the same day at 1.10 P. M. 
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and the police station is at a distance of about 
four miles from village Lachhoi. All the facts 
given above are narrated in this report and all 
the nine assailants are also named therein. It 
cannot be said that there was any delay made in 
lodging the report because it must have taken 
some time to arrange for the bullock-cart and 
tnen to have travelled a distance of four miles 
along with the injured persons who were lying 
on the cart. A period of less than four hours 
therefore cannot, by any means, be said to be 
an unduly long period. All the nine persons men¬ 
tioned in the report were sent up for trial under 
the Sections mentioned above. The learned Ses¬ 
sions Judge acquitted four of the accused persons, 
viz. Govinda, Balia, Jodha, Sheoraj and convicted 
the five appellants and sentenced them as men¬ 
tioned above. 

(3) The defence of Amar Singh appellant was 
that Hansraj appellant had taken the produce of 
a grove from Eabu zaniindar in the year in ques¬ 
tion. Charni and others did not like this and at 
5.30 P. M. on the date of the occurrence v/hile 
Amar Singh was cutting rizka grass in his field, 
he heard a noise and went to the mango grove. 
He found two baskets full of mangoes kept there 
and some mangoes lying about. Hansraj asked 
Chami and his companions not to pluck mangoes 
at which they abused Hansraj. They then 
attacked Amar Singh and Hansraj, and it was in 
self-defence that Amar Singh and Hansraj also 
took up the lathis, which the accused had put on 
the ground while plucking the mangoes, and tried 
to defend themselves. Practically to the same 
effect is the defence of Hansa also. 

He merely added that the grove previously 
formed part of the ancestral holding of Charni 
and others but the zamindars had disposse^ised 
them from this holding. They therefore did not 
like the idea of Hansa having purchased the 
mangoes from the zamindar. They consequently 
came in the evening and started cutting mangoes 
and when Hansa asked them not to do so thev 
started beating Kansa and Amar Singh who had 
reached the place meanwhile. Hansa and Amar 
Singh also plied their lathis in their self-defence. 
Hansa also stated that he went to make the 
report at the police station but the police did 
not record his reoort bu; arrested him instead. 

The defence of the other accused was that they 
had been falsely implicated and W'ere not present 
at the scene of occurrence. The accused then set 
up a right of private defence of their person and 
property and shifted the scene to the mango 
grove. Besides this plea of self-defence another 
plea of self-defence also has been taken before 
me and that is based on the statement of P. W. 
Murad. In cro.ss-examination this witness stated 
that Sukhpal was grazing the she-buffaloes in 
the grove. Then Mukhtar asked Sukhpal to take 
out the she-buffaloes from the sugar cane field. 
On this Sukhpal drove them from the field to 
the grove and Charni, Mukhtar and Rupa then 
drove the she-buffaloes from the grove. 

It has been argued that this statement shows 
that Chami and others had not seized the cattle 
while they were in their sugar cane field, but 
tried to take them to the cattle pound from the 
grove after the she-buffaloes had left the field 
and had gone to the grove. Charni had a right 
to seize the cattle only while they were trespass¬ 
ing their field but had no right to seize them 
after they had been removed to the mango grove 
and the appellants had every right to"" rescue 
their cattle which had been improperly seized, I 
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shall consider both these points after dealing with 
the prosecution evidence on the record. 

(4) I might now refer to the nature of the 
injuries received by the parties in this incident. 
As already stated, Charni died on the way from 
the village to the police station in the evening 
of the 31st of May, 1950. His post mortem exa¬ 
mination was held on the 1st of June 1950 at 10-30 
A.M. and the medical orficer noticed four injuries 
on his person. Injuries Nos. 1 and 3 were two 
contusions on the front part of the head towards 
the right. Injury No. 3 was an abrasion on the 
left half of forehead. Injury No. 4 was an 
incised wound on the back of right calf. Accord¬ 
ing to the Civil Surgeon death was due to the 
shock of the injuries i.e. fracture of the skull 
bones and compression of the brain. 

A private medical practitioner of Jahangirabad 
examined Rupram on the 1st of June 19o0 at 8 
in the morning and found two injuries on his 
person, one was a lacerated wound on the left 
side of the head and the other was a swelling 
on the back of the right palm. Both injuries had 
been caused with some blunt weapon like a lathi 
and at the time of the examination Rupram was 
not able to speak. As far as medical evidence 
goes, only Charni and Rupram were injured, 
Charni received four injuries and Rupram two. 
There is oral evidence that Mukhtar Bingh also 
received injuries, but no medical evidence has 
been produced to prove Mukhtar Singh’s injuries. 
The injuries on the persons of the accused 
appear to be many in number though none was 
so serious as the first two head injuries caused to 
Charni. The medical officer Bulandshahr jail 
examined the appellants when they were admitted 
to jail. He examined them on the 1st of June, 
1950 at about six in the evening. 

On the person of Hansa appellant he noticed 
six injuries, three of which were contusions, two 
abrasions and one a swelling. One of the injuries 
was on the head of Hansa, one on the forehead, 
two abrasions above the left eye-brow and the 
left temple, one in the right leg and one in the 
thumb. Amar Singh appellant had seven injuries, 
two of which were on the head, one above the 
eye-brow, one on the left thumb, one on the right 
elbow, one on the right wrist and one on the 
shoulder blade. All the injuries of these appel¬ 
lants were simple. Out of the appellants, Hansa 
and Amar Singh were the only two who received 
injuries and they received altogether 13 injuries. 

(5) In order to prove the prosecution case, the 
prosecution has produced nine eye-witnesses. (His 
Lordship reviewed the prosecution evidence and 
continued). 

(6) Coming to the case of the five appellants, 
Hansa and Amar Singh had admittedly taken 
part in the fight and the other three appellants 
had been named by all the prosecution witnesses 
as having joined in the beating given to Charni 
and Roopa. The statements of Ganeshi. Sher 
Singh and Kanchan fully prove the presence of 
these accused also on the scene of occurrence 
and also the fact that these three appellants had 
also joined in giving the beating to Charni and 
Roopa. The appellants, therefore, would be 
clearly guilty of the commission of the offence 
unless there is a reasonable ground to believe 
that they might have acted in the exercise of 
their right of private defence. 

The defence story that the fight took place 
over the plucking of mangoes in the grove Is not 
supported by anything in the cross-examinations 
of the prosecution witnesses and they have all 
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denied that there was any quarrel over the pluck¬ 
ing of the mangoes. The defence, however, have- 
produced one witness, namely, Nai-pat D. W. 2 
who has deposed to this fact, but this witness 
does not appear to be reliable. The witness 
admits that he has no field towards the side of 
the grove and he was getting Kekar tree cut from 
the field of his brother. He was having it cut 
for his brother. The learned Sessions Judge has. 
not relied on his statement and I agree with him 
that the statement of his witness is not worthy 
of belief. 

It further appear that no blood was noticed in 
the sugarcane field, but the investigating officer 
found blood in the field of Mahesh Mahendra 
Gir where, according to the prosecution, the fight 
took place after the cattle had been driven from 
the sugarcane field of Charni. The presence of 
blood on this field entirely negatives the defence 
story. 

I, therefore, hold that the fight did not take 
place in the mango grove over the plucking of 
the mango but it took place because Charni and 
others were taking the cattle to the pound which 
had grazed in the sugarcane field and the appel¬ 
lants and others forcibly rescued their cattle after 
beating Charni and Roopa. 

(7) The next argument of self-defence is based 
on the statement of Murad Singh, P. W. 6, who 
stated as follows: 

"Sukhpal was grazing the she-buffaloes first in 
the grove. Mukhtar had asked Sukhpal to turn 
out the she-buffaloes from the sugar cane. On 
this Sukhpal had driven them to the grove. 
Charni, Mukhtar and Roopa then drove out the 
she-buffaloes from the grove.” 

Some of the other witnesses produced on behalf 
of the prosecution were also put this question, 
but they denied the fact that Sukhpal had driven 
the cattle from the sugar cane field, and it is 
this witness alone who has supported this story. 

The learned Sessions Judge has disbelieved this 
statement on the ground that he had made it in 
order to help the appellants, but he has given 
no good reasons in support of his view. It may 
be that the witness is not telling the truth, but 
at the same time Murad Singh is a prosecution 
witness, and he has stated against the appellants 
that they had taken part in the beating of Charni 
and Roopa. I am not, therefore, prepared to hold 
that this statement is false. Even if there is a 
possibility of its being true, the accused should 
have the benefit of that doubt. I shall, therefore, 
proceed to decide the case, as if this part of 
Murad Singh’s statement is true. 

(8) The argument of the learned counsel is 
that the cattle having left the field and gone 
on to the grove, which was in the possession of 
the appellants, Charni and others had no more 
right left to take the cattle to the pound. After 
hearing the learned counsel, I think this broad 
proposition cannot be supported as far as tne 
law in India is concerned. 

(9) Under the English law the position 

to be clear that the cattle could be seized only 
while they were actually trespassing and n t 
afterwards. The point is discussed in Salmonas 
Law of Torts. Tenth Edition, page 197. under tne 
heading “Distress Damage Peasant”. But injny 
ooinion the codified law in India is slightly dine^ 
ent and gives the right of seizure 
the cattle have in the meantime left the iieio 
of the accused, provided notice of trespa^ waq 
taken immediately and the complainant wasj 
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pursuing the cattle in order to take them to the 
I pound. 

Section 10 of the Cattle Trespass Act gives a 
cultivator or occupier of any land a right to seize 
any cattle “trespassing on such land and doing 
damage thereto” and to take them to the cattle 
pound. The right given here is to seize the cattle 
trespassing on his land and doing damage thereto, 
but it is not confined to the period when the 
trespass was continuing. There is no reason to 
limit the right of seizure to the time of the actual 
trespass, and it appears to be somewhat unrea¬ 
sonable that if a person sees cattle grazing on 
his field and attempts to capture them but the 
cattle escape from the field before he is able to 
bring them under control he should lose his right 
of taking them to the pound. 

This view is supported by a decision of Lahore 
High Court in — ‘Waryami v. Emperor', Ain 1928 
Lah 692 (A) and also by the decision of Nagpur 
Judicial Commissioner’s Court, — 'Jagannath 
Singh V. Emperor’, AIR 1934 Nag 258 (B>. It has 
been held in these cases that the right of capture 
of the cattle does not extend to following them 
to their sheds and seizing them there; but if the 
owner of a field attempts to seize them while 
actually trespassing, he is within his rights in 
capturing them before they have definitely made 
their escape from the spot, even though they 
were not actually inside the field when captured. 
A previous Nagpur case — ‘B’nagwant Rao v. 
Champat Eao’, AIR 1925 Nag 50 (G) was dis¬ 
tinguished on the ground that in that case no 
notice of the trespass was taken at the time and 
it was only afterwards that the owner, went to 
the cattle shed and attempted to take them 
from there. 

The last case brought to my notice is the case 
of — ‘Jiwana v. Emperor', AIR 1847 Lah 980 
(D). In this case the cattle were captured after 
they had traversed a large distance from the 
damaged field and had reached the land belong¬ 
ing to their owners and were within a very short 
distance of their sheds. On these facts it was 
held that the owner of the field had no right 

to seize the cattle. The learned Judges observed 
as follows: 

"In order to cover the act of the owner or 
occupier of a field who pursues a tre.^^passing 
animal and captures it outside the field which 
ha.s been damaged, the words "cattle trespass¬ 
ing on such land” have to be given an extended 
meaning and such an e:<tension must be con¬ 
fined within reasonable limits. I do not think 
that the words can be stretched to cover the 
circumstances of the present case. At the most, 
the act of seizure may be within Section 10, 
Cattle Tre.spass Act, if it is effected at a spot 
within easy reach of the field damaged, but 
in this case the distance is very great, and 
moreover the cattle had already come not 
merely corntructively but actually within their 
owner’s possession." 

This case also does not help the defence much 
because, in the present case, even if Murad’s 
statement is true, the cattle had just gone to 
the adjoining place, i.e., the grove, clo.se to the 
sugarcane field. Chami and Roopa actually saw 
the trespass and damage and wanted to seize the 
cattle and they followed them to the mango 
pove which was close by. The cattle had not 
trp'ersed any large distance and the right of 

opinion, had not come to an end. 
|The appellants had, therefore, no right to forcibly 
rescue the cattle and cause injuries to Charni and 
1 Roopa who resisted the rescue. 


(10) It was then urged that the statement of 
Murad shows that the custody of the cattle had 
vested in the appellants before they were driven 
by them from the grove, and Alukhtar at least had 
submitted to this transfer of custody before he 
and others decided ultimately to take the cattio 
to the pound. 'I'his further inference drawn by 
the learned counsel does not, however, appear to 
be correct. It may be that when Mukhtar saw. 
along with Charni and Roopa, that the cattle 
were grazing in their field, he asked Su!:hpal to 
take them away, but at the same time it cannot 
be inferred from this statement that these three- 
had not immediately followed the cattle with the 
intention of taking them to the pound. 

After a careful reading of the entire prosecu¬ 
tion evidence. I have come to the conclusion that, 
even though Mukhtar may have asked Bukhpal to 
take away the cattle, he and Roopa had imme¬ 
diately decided, on seeing the cattle in their field, 
to take them to the pound, and ail the three 
of them immediately went after the cattle and 
drove them to the cattle pound. Even if the 
cattle had reached the grove, these three harl 
followed them from the sugarcane field on to the 
grove and then taken them to the pound. It 
cannot be said in this case that, after having 
taken notice of the trespass, they had at anv 
time given up the idea of taking the cattle to 
the pound or had even delayed their action in 
the matter. As soon as these three saw that the 
cattle had grazed the sugarcane crop, they decided 
to take them to the pound, even though a 
remonstrance may have been made to Sukhpal 
and Sukhpal may have removed them to the 
adjoining grove. 

But the sight of the cattle in the field, the 
remonstrance and the following of the catcle were 
all one connected action.-and at no stage it can 
be said that Charni and others had submitted 
to the trespass or omitted to take notice of it. 
In view of the facts given above. I am of the 
opinion that Charni, Roopa and Alukhtar had a 
right to take the cattle to the pound, and the 
rescue of the cattle by the appellants was whollv 
unjustified and iliogal. They were, therefore 
rightly convicted of the commis.sion of the 
offences under Sections 143, 304 and 323, LP.c. 

(11) As regards the sentence, however, the case 
has to be decided on the assumntion that the 
cattle were taken away fi-om the grove, which wa.s 
in the occupation of the appellants, and the 
appellants then tried to rescue the cattle Further 
the appePants’ party received greater number of 
mjuries than the complainants\ The sentence 
therefore, passed against them under Sections 
304/149, I. P. C. appears to be too .'severe. I. 
therefore, reduce the sentence pas-sed against 
them under Sections 304/ 149, I. P. C. from five 
years R. I. to tv;o years’ R. I. each, though their 
convictions under Sections 148, 304 and 323, I.P.C. 
are maintained. The sentences passed against 
them under Sections 148 and 323, I.P.C. are also 
maintained. But all the sentences passed under 
the three sections will run concurrently. 

(12) All the appellants are on bail. They shall 
surrender and serve out the rest of the ser!tence<j 
passed upon them. 


B/R.G.D. 


Order accordingly 
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HARISH CHANDRA J. 

Laxmi Chand and another. Applicants v. Asa 
Ram and another, Opposite Party. 

Criminal Rcvn. No. 1872 of 1951, D/- 10-1M953, 
against order and Judgment of Addl, Dist. Magis¬ 
trate. Saharanpur, D/- 17-10-1951. 

(a) Criminal P. C. (1898), S. 476 — ‘In that 
Court’ — Includes the Court in which suit was 
instituted. 

The words “in that Court” in S. 476 are 
very general and include the Court in which 
a suit was instituted although the case was in 
fact ultimately tried and decided by another 
Court: AIR 1926 Cal 788. Not foil. (Para 5) 
Anno; Cr. P. C.. S. 476 N. 5. 

1949 Mitva: S. 476, P. 1404, N. 1243 “In. 

Court" (3 Pts. extra in N. 5 to S. 476 in A.I.R. 
Com. — 1 Pt. extra in Mitra). 

(b) Criminal P. C. (1898). S. 476 — Long interval 
between proceedings and complaint based on it — 
;Effeot. 

The prosecution under S. 210, I. P. C, started 
by a complaint under S. 476, Criminal P. C. 
cannot be quashed on the mere ground that 
the facts upon which it is based relate to 
Bomething that took place a long time ago. 

(Para 7) 

Anno: Cr. P. C., S. 476 N. 2. 

1949 Mitra: S. 476. P. 1416 N. 1252 “Limit. 

action” (conflict before the amendment of the 
Code in 1923 between Madras. Lower Burma and 
Allahabad on the one hand and Bombay, Calcutta, 
Lahore. Patna and Sind on the other, not noticed 
in Mitra — Conflict after the amendment also 
not brought out). 

Brij Lai Gupta, for Applicant, B. S. Darbari 
No. 1, for Opposite Party. , 

CASE REFERRED: Para 

<A) (V13) AIR 1926 Cal 788: 27 Cri LJ 648 5 

ORDER; Tills is a revision arising out of a 
complaint which has been instituted against the 
applicants under section 210 of the Indian Penal 
Code by order of a Civil Judge of Saharanpur 
passed on the 1st November, 1947, allowing an ap¬ 
peal from the order of the City Munsif dated the 
12th October 1946 bn an application made before 
it praying that ^ complaint be made against the 
applicants under section 476 of the Code of Cri¬ 
minal Procedure for their prosecution under S. 
210 and other sections of the Indian Penal Code. 

(2) Tliere was a revision from the order of the 
Civil Judge before the High Court and it was dis¬ 
missed on the 4th March. 1949. Tliereafter a 
complaint was made and is now proceeding be¬ 
fore a Magistrate. In the Magistrate's court an 
objection was taken on behalf of the applicants 
that the proceedings out of which the application 
under section 476 of the Code of Criminal Proce¬ 
dure arose had taken place before the Havali 
Munsif at Saharanpur and that an application 
under section 476 of the Code of Criminal Proce¬ 
dure did not lie before the City Munsif, Saharan¬ 
pur, and that, therefore, the Civil Judge of Saha¬ 
ranpur had no jurisdiction to direct that a com¬ 
plaint be made against the applicants for their 
prosecution under section 210 of the Indian Penal 
Code. He rejected the objection and the revi¬ 
sion to the Sessions Court from the order of the 
learned Magistrate was dismissed by that court. 
The applicants have now come in revision to this 
Court and it is urged that the proceedings that 
are now going on in the court of the Magistrate 
are without jurisiction. 


A. I. R. 

(3) It is also said that a previous application 
under section 476 of the Code of Criminal Proce¬ 
dure having been dismissed by the Munsif a 
second application with respect to the same facts 
did not lie and that the further proceedings aris 
ing therefrom were without jurisdiction. 

(4) Lastly, it is urged that having regard to the 
length of time that has elapsed the present pro¬ 
ceedings should not be allowed to go on. It would 
appear that the suit out of which these proceed¬ 
ings arose was instituted as far back as the year 
1938 in the court of the City Munsif at Saharan¬ 
pur. The number of the suit was 228 of 1938. 

(5) In regard to the first point it may be men¬ 
tioned that after the suit had been instituted in 
the court of the City Munsif at Sah[;ranpur it was 
transferred to the Additional Munsif for trial. 
Ultimately it was tried by the Havali Munsif and 
he decreed it ‘ex parte’ on the 30th November, 
1940. The argument is that as the case was tried 
and decided by the Havali Munsif, the city Mun¬ 
sif had no jurisdiction to entertain an applica^ 
tion under Section 476 of the Code of Criminal 
Procedure. But the language of section 476 is 
very wide and according to it a court has jurisdic¬ 
tion to entertain an application under that sec¬ 
tion with respect to any offence referred to in sec¬ 
tion 193, sub-section (1), clause (b) or clause (e) 
of the Code of Criminal Procedure which appears 
to have been committed in, or in relation to, a 
proceeding in that court. The words “in that 
court” are very general & would in my view include 
in this case the City Munsif of Saharanpur In 
whose court the suit was instituted although the 
case was in fact ultimately tried and decided by 
the Havali Munsif. I am referred to the case of 
— Tarkeswar Mukhopadhya v. Emperor’, AIR 
1926 Cal 783 (A) in which a contrary view seems 
to have been taken in relation to a criminal case 
which was instituted in the court of one Magis¬ 
trate but was tried by another Magistrate. But 
having regard to the generality of the language 
used in section 476 I am not inclined to follow the 
decision in that case. Moreover, this point could 
and should have been taken when the revision 
application was before the High Court and I do 
not think I can go into that matter now after a 
lapse of several years from the date on which the 
revision application was dismissed by the High 
Court. 

(6) In regard to the second point it appears 
from a perusal of the judgment of the High Court 
dated the 4th March, 1949, in Civil Revision No. 
37 of 1948 that the full facts were before that 
Court. But this point does not seem to have 
prevailed with the High Court and I do not thinK 
it proper to reconsider it at this stage. 

(7) As regards the last content’on I do not 
think that this is the stage at v/hich it can b® 
taken into consideration. The High Court finally 
upheld the decision of the Civil Judge directing 
that a complaint be made against the applicant 
under section 210 qf the Indian Penal Code an 
thereafter the present complaint was Institutea 
in the court of a Magistrate in accordance wim 

those directions and is going on in that ’ 
There is in my view no provision of law unae 
which I can quash the present proceedings mere¬ 
ly on the mere ground that the facts uF^n wmen 
it is based relate to something that took P*ace ” 
long time ago and thus nullify the effect 
order previously passed by this Court on a 
consideration of the whqle matter. 

(8) The application is accordingly dismissed. 

B/D.R.R. Application dismissed. 
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MALIK C. J. AND V. BHARGAVA J. 

Maqsood Ali. PlaintiEf-Appellant v. Zaliid Ali 
Sabzposh, Defendant-Respondent. 

Second Appeals Nos. 2273. 2274 and 2277 of 1946, 
Second Appeals Nos. 83 and 84 of 1947 and 
Second Appeal No. 2612 of 1946, D/- 13-11-1953, 
, against decision of Dist. Judge, Gorakhpur, D/- 
20-3-1946. 

(a) Accounts — Period of accountability — 
(Civil P. C. (1908). O. 20. R. 17). 

In a suit for accounts, the question as to 
the period for which the account is to be 
delivered is a matter in the discretion of the 
Court. (Para 14) 

Anno: C. P. C., O. 20, R. 17 N. 1. 
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(f) Civil P. C. (1908). O. 7, R. 7 — Granting of 
larger relief than claimed. 

Plaintiff claiming one-tenth share of In¬ 
come of waqf property — Allegation not ad¬ 
mitted by defendant — Plaintiff found en¬ 
titled to one-fourlh share — Decree for one- 
fourth share held could be given without 
amendment of plaint. (Para 23) 

Anno: C. P. C., O. 7, R. 7 N. 1 Ft. 13. 

1953 Mulia: O. 7, R. 7, P. 610, N. "Relief” (12 
Pts. extra in N. 1 to O. 7. U. 7 in AIR Com, — 
Frivy Council decisions in (’68) 11 Moo Ind App 
463 (474) and (’98) 21 All 53 (69): 25 Ind App 
195 not noticed in Mulla). 

M. H. Beg, for Appellant; C. S. Saran and K. 
L. Misra, for Respondent. 


Mac.sood Ali v. Zahid Ali (Malik C. J,) 


1953 Mulla: O. 20, R. 17 (No commentary in 
Mulla). 

(b) Mahommadan Law — Waqf — Deed of — 
interpretation — (Deed — Construction). 

Where, according to a waqf deed, the pro¬ 
perty was to go in equal shares to the male 
line of each male descendant. 

Held that the intention was that the in¬ 
come should descend per stirpes and as each 
line branches off the share should be divid¬ 
ed between the various branches but in the 
same branch the nearer should exclude the 
more remote. (Para 16) 

(c) Mahommedan Law — W’aqf — W'aqf-alal- 
aolad — Beneficiary’s right to ask for accounts. 

In a 'waqf-alal-aulad' a beneficiary lias no 
right to ask the ‘mutwalli’ to render accounts 
to him whenever he likes. He cannot, there¬ 
fore, claim merely on the refusal of the 
‘mutwalli’ to explain the accounts to him, 

*4 that he has a cause of action to bring a suit 
for accounts. But the Court has undoubtedly 
the power in a proper case to ask the trustee 
to explain the accounts. (Paras 20 and 22) 

(d) Mahommedan Law — W’aqf — Mutualli — 
Accounts — Non-joinder of parties — (Civil P. C. 
(1908), O. 1, R. 9) — (Accounts). 

In all cases, where the courts want a 
mutwalli or a trustee to render accounts it is 
better that all proper parties should be be¬ 
fore the Court .so that the accounts once 
rendered may be finally settled between all 
persons interested in the ‘waqf’. It cannot, 
however, be laid down as a matter of law 
that there is any legal bar that in cases of 
this kind a party is not entitled to claim ac¬ 
counts without impleading others. 

(Para 24) 

Anno: C. P. C., O. 1, R. 9 N. 5. 

X '1953 Mulla: O. 1, R. 9, P. 513 N. "Non-joinder of 
\ parties.” 

j (e) Civil P. C. (1908), 0. 1, R. 9 — Non-joinder 
/ of parties. 

Where there is a legal requirement that a 
person .should be impleaded as a party the 
suit can fail on that ground, but where 
there is no such legal requirement but the 
absence of a party makes the decree in¬ 
executable or Infructuous, the courts may 
refuse to pass such a decree; but, where there 
is neither a legal bar nor is there any possi¬ 
bility of the decree becoming inexecutable or 
infructuous. there is no reason why a suit 
should be dismissed for non-joinder of parties. 
air 1935 All 110, Foil. (Para 24) 

Anno: C. P. C., O. 1. R. 9 N. 5 Pt. 4. 

1953 Mulla: O. 1, R. 9 P. 513 N. "Non-joinder 
Of parties.” 

'► 1954 All./49 & 50 



CASE REFERRED : Para 

(A» (V22) AIR 1935 All 110: 1934 All LJ 1006 24 

MALIK C. J. : 

These six appeals arise out of three suits and 
the first three of them have been filed on behalf 
Of the plaintiffs in the three suits and the other 
three on behalf of the defendant. 

(2) Suit No. 566 of 1941 was filed by Syed 

Maqsood Ali, alias Arif Ali, against Syed Zahkl 
Ali. It was decided by the Additional Civil 
Judge on the 27ih November, 1942, and the Dis¬ 
trict Judge on the 20th of March, 1946. Against 
the decree oi the lower appellate court the plain¬ 
tiff has filed the Second Appeal No. 2273 of 1946 
and the defendant has filed the Second Appeal 
No. 84 of 1947. 

(3) Suit No. 531 of 1941 was filed by Syed 

Sadiq Ali against the same defendant, Syed 
Zahid Ali. It was decided by the Additional 

Citil Judge on the 27lh November. 1942, and 

the District Judge on the 20th of March, 1946. 
Against the decree of the lower appellate court 
Second Appeal No. 2274 of 1946 has been filed 
on behall of the plaintiff and Second Appeal 

fo. 83 of 1947 on behan of the defendant. 

(4) Second Appeal No. 2277 of 1946 has been 
filed by the plaintilf Shahid Ali and Second Ap¬ 
peal No. 2612 of 1946 by the defendant Zahid AU 
against the decree in Civil Appeal No. 6 of 1943, 
arising out of Suit No. 483 of 1942. It will pro¬ 
bably be convenient to take up all these appeals 
together and dispose them of by one judgment. 
To explain the facts of the case it will be neces¬ 
sary to give the relevant portion of the pedigree 
of the family of Syed Shah Qayam Uddin. 

(See Pediijree Table on i-nge 3b6) 

Amna Bibi, wife of V/ajid Ali, executed two 
deeds of ‘waqf, the first dated the 10th of Decem¬ 
ber. 1920 and the second dated the 22nd of 
December. 1920. Under these deeds she purport¬ 
ed to make a ‘waqf’ of her entire property. The 
mutwalli’ appointed under these documents was 
Syed Zahid Ali and the beneficiaries were to be 
first her son Mohammad AU and his descen¬ 
dants and failing them the descendants of Syed 
Qayam Uddin. As to who the beneficiaries are 
and what are their shares is a point in dispute. 
We will deal with this point in greater detail 
when we come to determine the shares of the 
plaintiffs. 

(5) On the 2nd of December. 1921, Ablda Bibi 
widow of Khurshed Ali, made a waqf of her pro¬ 
perty. She again appointed Syed Zahid Ali as 
the mutwalli and she named the beneficiaries 
So no question arises as to who the beneficiaries 
under this deed were. There was a fourth waaf 
created by Wajib Ah, husband of Amna Bibi on 
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SYED SHAH QAYAM UDDIN 


A. I. B. 


Sycd Abdullah 
GUulam Ghana 


S. Hasan Ali 


Fasabat Ali 


Abdullah 


Khurshed Ali=Abida Bibi 


Abid Ali 


Zahid Ali 


Kaziin Ali 


Shahid Ali 


Javad 


Fazlullah 


Asghar Ali 

I 


Wilayat Ali 


I 

Wajid Ali 


Alia Bibi 


Sajjad Ali 


Mohammad Ali 
1X1931 (2nd Wife) 


S. Mehdi 


Hidayafc Ali 


Aftab Ali 


Amua Bibi 


I 

Ahmad Ali 
D.1936 (1st Wife) 


R.sLil D-1937 


Maqsood Alias, Arif Ali Mustafa 


Hashim 


Sudicj B 1934 


Wasiq Ali 


the 8th of December, 1921. Pie too appointed 
Zahid Ali as ‘mutwalli’ and made certain speci¬ 
fied persons the beneficiaries under the ‘waqf.' A 
fifth ‘waqf was created by Zahid Ali himself on 
the 16th of February, 1931, under which he ap¬ 
pointed himself as the ‘mutwallf. The other 
‘waqfs’ were created on the 20th of August, 1922, 
by Syed Shahid Ali, brother of Zahid Ali, 

(6) It is not necessary to deal with the last 
two mentioned ‘waqfs’ of the 20th of August, 
1922, executed by Syed Shahid Ali as the suit 
filed on the basis thereof. No. 535 of 1942, giving 
rise to Second Appeal No. 2061 of 1946, on be¬ 
half of the plaintiff, was disposed of by us yes¬ 
terday. 

(7) A large number of points were raised in the 
lower Court with the result that the hearing of 
the suits was delayed for a long period and the 
cases have been pending in this Court also for 
a number of years. We have, however, asked 
counsel to confine themselves to the points that 
they wanted to raise before us and we shall, there¬ 
fore. deal with only such point-s as have been 
raised and with no others. 

(8) In Suit No. 566 of 1941, out of which the 
two Second Appeals Nos. 2273 of 1946 and 84 of 
1947 arise — one by the plaintiff and the other 
by the defendant — the court was concerned 
with four waqfs, the first two by Amna Bibi, the 
third by Abida Bibi and the fourth by Wajib Ali. 
So far as Amna Eibi’s w'aqf deeds were concern¬ 
ed. only two points were raised on behalf of the 
plaintiff appellant: firstly, what was the share 
of the plaintiff Maqsood Ali, and, secondly, what 
was the period for which the defendant must 
render accounts. On behalf of the defendant it 
was urged in second appeal that on a correct 
interpretation of the deeds Maqsood Ali was not 
entitled to any share. The question of the period 
cf accountability was also raised. While the 
plaintiff claimed that he was entitled to accounts 
from 1920, the defendant urged that the plaintiff 
was entitled to claim accounts only from 1938, 
after the death of Wajid Ali. 

A third point was also raised that Maqsood 
Ali was not entitled to file a suit and, in any 
case, in view of the terms of the ‘waqf' deeds 
the plaintiff had no right to claim accounts. In 
Abida Bibi’s ‘waqf’, i.e. the third ‘waqf’, the 
points raised were again whether the plaintiff 
was entitled to claim accounts. If there was a 
clause in the waqf deed taking away such a 


right, was such a clause void and should the 
court direct the accounts to be taken in spite of 
the provision in the waqf deed that the mutwalli 
will not be accountable to the beneficiaries? The 
period for whicli the accounts were to be taken 
was the other point raised and the contentions 
were the same as have been indicated above. 

(9) As regards Wajid Ali’s ‘waqf’ deed, the 
lower courts have held that the defendant was 
liable to render accounts. In the appeal relating 
to this ‘waqf’ the plaintiff claimed that the ac¬ 
counts were to be rendered from the beginning 
while the defendant’s contention was that the 
terms of the 'waqf' deed take away the right of 
the beneficiaries, if they had any, to claim ac¬ 
counts and. secondly, that the defendant should 
not be called upon to render accounts before 
October, 1938, when on Wajid Ali’s death he 
came into effective possession of the property. 

(10) In the two Second Appeals arising out 
of suit No. 581 of 1941, which were based on the 
‘waqf’ deeds executed by Abida Bibi and Wajid 
Ali exactly similar points were raised. 

(11) In the two Second Appeals arising out of 
suit No. 483 of 1942 three ‘waqf’ deeds were in¬ 
volved, the first two being by Amna Bibi and a 
third by Zahid Ali dated 16th February, 1931. In 
these appeals also the question of the interpre¬ 
tation of Amna Bibi’s ‘waqfs’ to determine who 
were the beneficiaries and what were their shares 
was raised. It was also contended that the defen¬ 
dant was not liable to account in view of the 
provisions contained in the waqf deeds that the 
beneficiaries were not entitled to claim accounts. 

And, lastly, the question of the period of ac¬ 
countability was in dispute as in the other ap¬ 
peals. So far as the waqf deed executed by Zahid 
Ali is concerned, the point raised by the 
tiff in second appeal was that he was entitled to 
the whole of the income and not half as given 
to him by the lower court. PleavS were also « 

taken as to the period of accountability and the j 

pleas were exactly similar to the pleas 
mentioned. Two more points were raised by the 
defendant in his appeal: (1) that Shahid Ali hah 
filed the suit for only one-fourth share of the 
profits and the lower Court had wrongly given 
him a one-fourth share; and (2) that the suit 
was defective by reason of non-joinder of parties 
and it must fail on that ground. 

(12) Taking up first the question of the period 
of accountability, which is the same in all tne^ 
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six second appeals, the issue can be easily dis¬ 
posed of. No doubt in all the five deeds of 'waqf’ 
Zahid Ali was the ‘mutwalli’ under the docu¬ 
ments but on the evidence on the record the 
lower courts have come to the conclusion that 
there had been a practice in the family for the 
eldest member of the family to remain in posses¬ 
sion of the entii’e property and, probably to pre¬ 
vent the property in the name of the female 
members of the family being divided and going 
out of the family, ‘waqf’ deeds were got executed 
and Zahid Ali who was a prominent member of 
> the family was appointed mutwalli though the 
person in actual possession of the property was 
Wilayat Ali who was the head and the eldest 
member of the family. So long as he was alive 
he was in possession and on his aeath Wajid Ali 
became the head of the family and got possession 
of the property. 

They have also found that the property was 
managed by the managers -Azhar and his son 
Shakur up to the year 1931, so that up to the 
year 1931 the man in actual management of the 
property was the manager Shakur or Azhar and 
the person from whom the manager obtained 
orders was the head of the family Wilayat Ali 
and then Wajid Ali. In the year 1931 Azhar 
was dismissed for mismanagement and mis¬ 
appropriation and since then Zahid Ali was put 
in charge. The plaintiff wanted to make Zahid 
Ali responsible (as has been pointed out by the 
lower court) merely on account of his position 
as official mutwalli even in spite of the admis¬ 
sion that Shakur and Azhar managed the estate 
under the supervision of the head of the family 
and Azhar was dismissed as a result of mis¬ 
management. In another part of the judgment 
the learned Judge after having carefully consi¬ 
dered the point said that 

“at least upto the time that Mohammad Azhar 
remained in charge, Zahid Ali himself had 
nothing to do with the management of the 
estate beyond routine signatures on formal day 
to day documents and that such part of the 
management as required consultation between 
the ‘de facto’ managers and the person who 
earned out the instituted policy of the family 
was done over the head of any ‘mutwalli’ i.e. 
even including the plaintiff appellant himself 
and taken direct to the head of the family.” 

(13) In Suit No. 535 of 1942. as we have al¬ 
ready held yesterday in second appeal 2061 of 
1946 there was a compromise fixing the liability 
for account Irom the date of dismissal of Azhar 
in October, 1931. The lower appellate Court has 
found that In all these suits that should be the 
date from which the accounts should be taken 
as Zahid Ali was not responsible for either the 
management of the property or for the accounts 
so long as Azhar was the manager on behalf of 
Wajid Ali and was in charge of the property. On 
the finding that before October, 1931 Zahid Ali 
was not managing the property, and by consent 
of all the members of the family the head of the 
family was the manager and the actual work of 

^ management was done by an agent Azhar, the 
lower courts rightly fixed the liability for account 
from October, 1931. 

(14) The question as to the period for which 
the account is to be delivered is a matter in the 
discretion of the court and. in the peculiar cir¬ 
cumstances of the case, there is no reason to 
modify or go bevond the decree of the lower court 
and make Zahid Ali accountable for the period 
prior to October. 1931 merely because he was the 
nominal ‘mutwalli* of the property. We are, 


therefore, of the opinion that the lower appellate 
court exercised its discretion rightly in fixing the 
period of accountability in all these suits from 
October, 1931. 

Some attempt was made by learned counsel for 
the defendant to show that the lower court had 
in these suits fixed the period of accountability 
from 1938, the date of death of Wajid Ali. We 
have carefully read the judgment with learned 
counsel and in our opinion that dispute really 
related to the period before the dismissal of Azhar 
and it was not even contended before the lower 
appellate court that Zahid Ali who was the ‘mul- 
walli' and who was put in actual possession of the 
property on the dismissal of Azhar, was not ac¬ 
countable from the date when he obtained such 
possession i.e. October, 1931. 

(15) V/e, therefore, uphold the finding of the 
lower Court that Zahid Ali is accountable from 
October, 1931. 

(16) The next question for consideration is the 
interpretation of the waqf deed.s executed by Amna 
Bibi to determine who are the beneficiaries under 
that document. From the pedigree it would 
appear that Amna Bibi had a son Mohammad All. 
The first part of the ■waqf deed setting out the 
purpose for which the ‘wakl’ deed was e;;ecutea 
has been translated as follows: 

“as well as for the maintenance of my son Saiyid 
Mohammad Ali, son of Saiyid Wajid AU. hrs 
male lineal descendants and the male lineal des¬ 
cendants of such male descendants, until the 
line of such descendants survives and also pro¬ 
vision of subsistence to the grand-children (des¬ 
cendants from sons and daughters) and mem¬ 
bers of the family of the ‘Mutwaliis’; in case 
no such male descendant is leit, then the right 
of benefit would revert in equal shares to the 
male line of each male lineal descendant of Mir 
Saiyid Shah Qayarnuddin and in case there is 
no such male descendant surviving, the right of 
benefit would devolve upon the female descen¬ 
dants of Mir Saiyid Shah Qayarnuddin and 
eventually it would go to the poor and the desti¬ 
tute, belonging to the Sunni Hanafl sect.” 

The only other portion of the ‘waqf deed which 
may be read in this connection is paragraph 4, the 
relevant portion of which is as follows: 

“It shall be incumbent upon Saiyid Zahid Ail 
and other subsequent ‘Alutwallis’ to continue to 
pay (provide for) Saiyid Aloharnrnad Ali, son 
of Saiyid Wajid Ali, his male descendants and 
the male lineal descendants of such male lineal 
descendants regularly, generation after genera¬ 
tion. until such generation survives, out of the 
balance of the income and the profits of the 
waqf property, left after deducting all proper 
and necessary expense,', the Government dues, 
taxes etc. and meeting the expenditure men¬ 
tioned in para. 7 of this deed, and after such 
male lineal descendants have become extinct, 
such persons shall become beneficiaries, as are 
mentioned in the above heading (which ob¬ 
viously refers to the portion already quoted)”. 

Mohammad Ali died in 1931 and it is admitted 
that he had no male or female descendants. That 
portion of the direction, therefore, that 

“if there were no descendants of Mohammad Ali 
the property was to go to the descendants of 
Mir Saiyid Shah Qayarnuddin” 

came into operation. The question for decision 
is whether the ■ document should be interpreted 
to mean that on the death of Mohammad Ali in 
the year 1931 all the male descendants of Shah 
Qayarnuddin, whether remote or near, should get 
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the income of the property in equal shares or 
Should descend per stirpes and should go to the 
nearest descendant in each line. A third inter¬ 
pretation has been put forward on behalf of the 
defendant that the income should descend per 
stirpes and go to the nearest heir in that line but 
everyone entitled to the property on the date of 
death of Mohammad Ali should get any equal 

siliirc. 


A. I, R, 


was clear that the income should descend in the 
various lines and it should go in a certain order 
and that order must obviously be that the nearer 
m the same line would exclude the more distant 
Working on this interpretation the only conclusion 

that can be arrived at is the conclusion arrived bv 
the lower Court. ^ 


We have carefully considered the three sugges¬ 
tions and we agree with the view taken by the 
lowei court that the income should descend per 
stii-pes and as each line branches off the share 
should be divided between the various branches 
but in the same branch the nearer should exclude 
the more remote. Working it out it would appear 
that no question of division upto Hasan Ali 
arises. From Hasan Ali the descendants may be 
taken to branch off into two lines the line of 
Aboullah and the line of Asghar Ali. Abdullah, 
if he had been alive would therefore, have got 
a half interest in the income and Asghar Ali the 
other half. 

Asghar Ali had two sons, Wilayat Ali and Wajid 
Ali, but Wilayat Ali had no male descendant and 
died before Mohammad Ali. So the whole of 
Asghar All’s interest would be in the line of Wajid 
Ali who died in 1938. It would now probably go 
to Sajjad Ali who is the only representative in 
that line from this pedigree. We are expressing, 
however, no opinion on this point as Sajjad Ali 
is not a party to these proceedings. So far as 
Abdullah’s half share is concerned, it would be 
divided into one-half each. i.e. Zahid Ali getting 
one-fourth and Shahid Ali one-fourth, and Zahid 
Ali would exclude his son and grandson and 
Shahid Ali would exclude his sons and grandsons. 

(17) Great stress has been laid by learned 
counsel for the plainliffs-appellants on various 
books of Mohammedan Law that when the first 
and the second generations alone are mentioned 
then the property is divisible between the mem¬ 
bers of the first and second generations in equal 
shares. If, on the other hand, the first three 
generations are mentioned, i.e. if the word ‘walad’ 
is repeated three times then it means the des¬ 
cendants. We are nob concerned with these 
peculiar rules of interpretation of Mohammadan 
Law as they do not arise in this case. 

The other passages relied upon by learned 
counsel relate to the discussion whether if a man 
makes a waqf and leaves the property to his 
sons and nephews and grand-nephews etc. are they 
all to get the property in equal shares or the 
nearer should exclude the more remote. All these 
rules of interpretation are not really helpful as 
the words used in the waqf deed in question are 
not the same as the words that those learned 
authors were called upon to interpret. We have 
to find out what the words in the ‘waqf’ deed 
“the property is to go in equal shares to the male 
line of each male descendant” mean. The Urdu 
words are: 


<1 


'Aulad Zakoor ke silsile aulad zakoor men bahlssa 
masawi rujoo hojaiga.” 

The interpretation will turn on the meaning of 
the words “Aulad zakoor ke silsile aulad zakoor 
men”. It is urged that ‘Silsile’ is equivalent to the 
word ‘Nasal’ and means the same thing. So far 
as we can see and have been able to find out from 
Urdu dictionaries silsile does not have the same 
meaning as the word ‘nasal’. It conveys, to our 
minds, a system, i.e., one after another; one imme¬ 
diately following the other. The way the word.s 
were repeated “aulad zakoor ke silsile aulad zakoor 
men” the intention of the ‘waqif’, to our minds, 


(18) On behalf of the defendant the argument 
was advanced that Wajid Ali was entitled to a 
one-third and Zahid Ali and Shahid Ali to one- 
third each. The learned Civil Judge repelled this 
contention and the lower appellate court Iras 
noted that the argument was not seriously pressed. 
We have heard learned counsel and we do not 
see how, if it is conceded that the intention of 
the ‘waqif was that the descendants are to be 
traced in the line, from the common ancestor, 
then having traced the line through Hasan Ali 
and then to Abdullah and Asghar Ali, it is possible 
to overlook the fact that while in one line there 
are two descendants, in the other there is only 
one and divide the property in equal shares be¬ 
tween all the three. 


We are satisfied that the decision on this point 
of the lower court was correct and Zahid Ali and 
Shahid Ali were entitled to one-fourth each while 
Wajid Ali was entitled to the remaining half. In 
this view Maqsood Ali had no interest as a bene¬ 
ficiary in the ‘waqf’ deeds e.xecuted by Amna Bibi, 
in the hfetime of his father, Syed Shahid Ali, and 
his claim in Suit No. 566 of 1941 for accounts 
and his share of the profits in respect of these 
two deeds must, therefore, fail. This point evi¬ 
dently was overlooked by the lower appellate court 
and the decrees in Second Appeals Nos. 2273 of 
1946 and 84 of 1947 will have to be modified to 
this extent that it should be made clear that Maq¬ 
sood AM’s claim for accounts and his share of the 
profits in the income of the property made ‘waqf 
of by Amna Bibi under the ‘waqf deeds dated 
the 10th and 22nd of December, 1920, must fail 
and is dismissed. 


(19) In suit No. 483 of 1942 Syed Shahid Ali had 
claimed that he was the sole beneficiary under the 
'waqf deed executed by Syed Zahid AM on the 
16th of February, 1931. The ‘waqf’ deed has been 
read and carefully considered by us and we fail 
to see how such an argument can be advanced. 
The beneficiaries mentioned are as follows: 


it 


The own brother of the ‘waqif’, i.e. Syed Shahid 
AM. and his male descendants; failing such his 
female descendants and the ‘waqif himself and 
his male descendants and failing them his 
female descendants.” 


The trial court held that Syed Shahid All was 
entitled to a half share and not to the whole 
claimed by him. This decision was dated the 27th 
November, 1942. Shahid Ali filed an appeal 
against this decree which was numbered as Civil 
Appeal No. 798 of 1942. The decision of the trial 
court on the point was affirmed by the learned 
Judge but the plaintiff has filed no further appeal. 
So the decree passed in Civil Appeal No. 798 of 
1942 has become final. Against the portion of 
the trial court’s decree that was against him Zahid 
AM filed a Civil Appeal No. 6 of 1943. The two 
Second Appeals. No. 2612 of 1946, on behalf of the 
defendant. Zahid Ali. and No. 2277 of 1946, on 
behalf of the plaintiff Shahid Ali, are against the 
same decree in Civil Appeal No. 6 of 1943. The 
result, therefore, is that the decision in Civil 
Appeal No. 798 of 1942 having become final it Is 
not open to Syed Shahid Ali now to claim that 
the shares were wrongly determined by the trial 
court and the lower appellate court. 
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(20) The next question which arises in these 
appeals is the question ot the accountability of the 
defendant. The lower appellate court has held 
that as there is a provision to the contrary in the 
*waqf’ deeds executed by Abida Bibi on the 2nd 
of December, 1921, and Zahid Ali on the 16th of 
February, 1931, the plaintiffs cannot claim 
accounts from the ‘mutwalli’ of the income of the 
property covered by these ‘waqf’ deeds. It has 
been urged by learned counsel for the plaintiffs 
that this view of the lower courts was wrong. 

* The argument has been advanced that a trustee 

* must be held accountable to the beneficiaries and 
that any provision in the deeds that the trustees 
are not so accountable must be held to be void. 
It has been further urged that any such clause 
in the documents does not bar the jurisdiction of 
the Court to direct the trustees to furnish 
accounts. 

The basis of the argument is that, if the bene¬ 
ficiaries are held to be not entitled to claim ac¬ 
counts from the ‘mutwalli’, the mutwalli will 
give to them only what he pleases and they will 
not be in a position to know whether he was giv¬ 
ing them their proper share. Some attempt was 
made to refer us to decisions relating to trustees 
in England but the position there is entirely diffe¬ 
rent. There has been legislation governing the 
rights of beneficiaries to claim accounts from 
trustees. The cases, therefore, cited from England 
are not of much assistance. Learned counsel has 
admitted that there is no direct authority on the 
point but he had urged that from the position of 
a mutwalli. which is more or less that of a mana¬ 
ger it must be assumed that a beneficiary is en¬ 
titled to claim accounts from him. 

As the lower courts have pointed out. 'v.’aqf alal 
aulad’ must be placed on a slightly different fooi- 

^ ing from public trusts and, while a beneficiary 
may be entitled to claim his share, there is no 
reason why he should be given a right to claim 
general accounts from a ‘mutwalli’ whenever he 
pleases. The lower appellate court has pointed 
out that the ‘mutwalli’ generally appointed in 
such ‘waqfs’ is the head of the family in whom the 
'waqir has trust and these ‘waqfs’, more often 
than not, are executed to defeat the rule against 
perpetuities and to tie up the property for the 
benefit of the family. It is always open to a 
beneficiary to claim Iris share of what he consi¬ 
ders to be his share of the income and in such 
cases it would be for the ‘mutwalli’ to satisfy the 
court that the claim made against him is exces¬ 
sive and he is not entitled to pay to the plaintiff 
what the plaintiff has claimed. 

But a .suit for accounts is not exactly the same 
as a suit for a share of the income. In a suit for 
accounts the ‘mutwalli’ will have to explain ac¬ 
counts and support it by vouchers and proper 
account books. As a matter of fact, a relief lor 
rendition of accounts was a special relief invented 
by the Courts of Equity for special type of cases 
and it would be hardly desirable that every bene¬ 
ficiary should have the right, without alleging 
that the ‘mutwalli’ had been guilty of mismanage- 

^ ^ ment, to claim rendition of accounts and bring a 
suit for accounts and make the ‘mutwalli’ explain 
accounts to him from the beginning. Learned 
counsel was not able to satisfy us that in a ‘waqf 
alal aulad’ a beneficiary has a right to ask the 
‘mutwalli’ to render accounts to him whenever he 
likes. He cannot, therefore, claim merely on the 
refusal of the ‘mutwalli’ to explain the accounts 
to him, that he has a cause of action to bring a 
suit for accounts. 

If the plaintiffs wanted that the defendant 
should be made to render accounts to the court a 


proper suit on proper allegations should have been 
filed so that the accounts could be gone Into and 
settled once for all between the beneficiaries and 
the ‘mutwalli’. In each suit one of the beneficiaries 
lias come forward as plaintiff and filed the suit 
against the 'mutwalli', without impleading the 
other beneficiaries as defendants with the 
result that it would be open, even after the deci¬ 
sion of these suits for the other beneficiaries, if 
it is held that every beneficiary can, of right, 
bring a suit for accounts, to file separate suits 
lor accounts. 

The position of a mutwalli will in such a case 
become almost intolerable. The relief for accounts 
as we have already said, is a discretionary relief 
and the courts would take care to see that it is 
only in a proper case where all the parties are 
before the court and accounts can be gone into 
fully and effectively that such a relief is granted 
.so that the person who is liable to render ac¬ 
counts may not be harassed by unnecessary liti¬ 
gation. It must have been with that intention that 
the waqifs put in a clause in these two deeds that 
no person will be entitled to demand rendition of 
accounts. 

In Abida Bibi’s ‘ft'aqf’ deed the words are in 
general i.e. that no person shall have the right 
to claim rendition of accounts while in Zahid 
All’s ‘waqf’ deed the words are that no benefi¬ 
ciary v.’ill be entitled to claim accounts from the 
‘mutwalli’. Both, however, more or less mean the 
same thing. The v;ord ‘person’ to our minds is 
wide enough to include a beneficiary also. We 
have, therefore, no reason to differ from the con¬ 
clusion arrived at by the lower court that the 
plaintiffs have no right to claim accounts from 
the mutwalli of the income of the property 
covered by the ‘waqf’ deeds of Abida Bibi and 
Zahid Ali. 

(21) The position is slightly different in Amna 
Bibi’s two ‘waqf’ deeds dated 10th of December 
and 22nd of December, 1920, and in the ‘waqf’ 
deed of Wajid Ali dated 8th of December, 1921. 
In the two deeds of Amna Bibi there is a provi¬ 
sion relating to accounts. In paragraph 4 the 
words in Urdu are "Kisi shakhs ghair ko” which 
has at one place been translated as “no other 
person" while at another place as ‘no stranger’. 
We think that the latter translation is more 
correct and, reading the whole paragraph 4 of the 
‘waqf’ deed of Amna Bibi as also the paragraph 
relating to this matter in the ‘waqf’ deed of Wajid 
Ali, it is clear that the ‘waqifs’ intended that no 
stranger should be entitled to claim accounts. 

The list of the beneficiaries W’ould go to show 
that not only the members of the family but fail¬ 
ing them the poor and others were also to be 
benefited. The idea was that so far as the per¬ 
sons who were strangers to the family were con¬ 
cerned. they should not be entitled to claim ac¬ 
counts. We, therefore, agree on this point also 
with the decision arrived at by the lower court. 
The general question, whether a proper case had 
been made out for accounts to be taken of the 
income of the waqf properties executed by Amna 
Bibi and Wajid Ali was not raised in the lower 
courts nor in this Court. So we need not express 
any opinion on the point. 

(22) At the time when the suits were filed, a 
suit for accounts could be valued at an arbitrary 
figure and a fixed court-fee had to be paid while 
in a suit for the plaintiffs’ share of the income 
•ad valorem’ court-fee had to be paid on the 
amount claimed. It was for the purpose of avoid¬ 
ing pajTnent of proper court-fees that the relief 
claimed in all these suits was a relief merely for 
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accounts and^ for payment of amount found due 
after accounting. The plaintiffs deliberately avoid¬ 
ed claiming the proper relief that a decree should 
be passed for what they considered was the 
amount due to them, leaving it to the defendant 
to satisfy the court that the amount claimed was 
excessive. However, as we have already said, no 
objection having been taken in these suits as re¬ 
gards waqf deeds of Amna Bibi and Wajid Ali 
that all the parties not being before the court the 
accounts should not be asked to be rendered, it 
need not nov/ be considered. 

We. therefore, affirm the decision of the lower 
appellate court that the defendant is not liable 
to account for the income from the ‘waqf’ property 
covered by the ‘waqf’ deeds of Abida Bibi dated 
the 2nd of December. 1921, and Zahid Ali dated 
the 16Lh of February, 1931. We may here make 
it clear that, though a beneficiary mav not have 
a legal right, whenever, he chooses, to claim a 
decree for accounts, the court has undoubtedly 
the power in a proper case to ask the trustee to 
explain the accounts. But, as we have already 
^aid, no reason has been made out why the court 
should ask the trustee to render accounts of the 
income of the property included in the ‘waqf’ deeds 
of Abida Bibi and Zahid Ali. 

(23) Two other points remain. In Suit No. 483 
of 1942. Shahid Ali claimed that he was entitled 
to a one-tenth share of the income of the ‘waqf’ 
property in the two waqf deeds executed by 
Amna Bibi. According to the allegations in para¬ 
graph 4 of the plaint there were eight lineal des¬ 
cendants of Shah Qayamuddin on the date of the 
death of Mohammad Ali but on the date of the 
suit tliere were ten such heirs and he claimed 
tha*‘ he was entitled to a one-tenth share. The 
lact that there were eight male lineal descen¬ 
dants on the date of the death of Mohammad 
Ali and ten on the dale of suit was admitted by 
the defendant but the defendant did not admit 
that Shahid Ali had a one-tenth share. The 
lower courts took the view that on a correct 
interpretation of the waqf deed.s Shahid Ali had 
a one-fourth share and not a one-tenth share. 
The reason why he claimed a one-tenth share is 
not difficult to see. He had four sons while the 

other members of the family had only one son 
each. 

If his interpretation had been accepted then 
between him and his four sons he would have got 
either a half share or five-eighths share of the en¬ 
tire income. Learned counsel for the defendant 
has urged that the plaintiff having alleged that 
he had a one-tenth share in the income the lower 
courts erred in giving him a decree for a one- 
fourth share. The relief claimed, however, to 
avoid valuing the suit properly and paying the 
proper court-fee. was for rendition of accounts 
and for payment of such amount as was found 
due after accounting. Hence the relief was .so 
worded that it cannot be said that the relief 
claimed was for only a one-tenth share of the in¬ 
come. The is.sues framed bv the trial court 
were : 

“(1) Is the plaintiff Shahid AU entitled to any 

share in the income of the properties in the 

deeds of waqf in suit? 


interpretation of the ‘waqf’ deed, came to the 
conclusion that Shahid Ali had a one-fourth 
share. Neither the valuation of the suit nor the 
amount payable as court-fee would need any 
change to grant the plaintiff a decree for a larger 
share. In the circumstances we feel that to bind 
the plaintiff down to a one-tenth share when, on 
a correct interpretation of the ‘waqf’ deed, he is 
entitled to a one-fourth share will not be just. 

(24) Learned counsel for the defendant has, 
however, rightly pointed out that there was a 
non-joinder of parties. As we have already said, 
in all cases, where the courts want a mutwalli or 
a trustee to render accounts and in this case the 
accounts have to be rendered from October, 1931, 
it is better that all proper parties should be be¬ 
fore the court so that the accounts once rendered 
may be finally settled between all persons inte¬ 
rested in the ‘waqf’. It cannot, however, be laid 
down as a matter of law that there is any legal 
bar that in cases of this kind a party is not en¬ 
titled to claim accounts without impleading others. 
Reliance has been placed by learned counsel for 
the appellant on a decision of this Court in — 
‘Mt. Zabaishi Begam v. Nazir Uddin Khan’, AIR 
1935 All 110 (A). 

We have gone through that judgment and we 
agree, with respect, with the observations made 
by the learned Judges that, where there is a legal 
requirement that a person should be impleaded 
as a party the suit can fail on that ground, but 
where there is no such legal requirement but the 
absence of a party makes the decree inexecutable 
or infructuous, the courts may refuse to pass 
such a decree; but, where there is neither a legal 
bar nor is there any possibility of the decree be¬ 
coming inexecutable or infructuous, there is no 
reason why a suit should be dismissed for non-[ 
joinder of parties. Reference may be made in this 
connection to order I. Rule 13 of the Code of 
Civil Procedure that no suit shall fail for non¬ 
joinder or misjoinder of parties. 

The other beneficiaries were proper parties who 
might well have been impleaded by the plaintiff 
or added as defendants by the court, but it can¬ 
not be said that no decree can be passed in plain¬ 
tiff's favour in the absence of the other benefi¬ 
ciaries of the ‘waqf. To implead other benefi¬ 
ciaries at this stage in a suit of this kind which 
has remained pending since 1941, when those 
beneficiaries have not come forward, or shown 
any interest will not be desirable. It will mean 
re-opening the suit from the very beginning. We, 
therefore, feel reluctant to accede to the oral re¬ 
quest that the other beneficiaries may be im¬ 
pleaded at this stage. 

(25» The result, therefore, is that Second Ap¬ 
peal No. 84 of 1947 is allowed to this extent that 
the plaintiff’s suit for accounts of the income of 
the properties covered by the waqf deeds executed 
by Amna Bibi on the 10th and 22nd of Decem¬ 
ber. 1920, must fail and the decree of the lower 
appellate court to that extent is modified. The 
other Second Appeals Nos. 2273, 2274 and 2277 of 
1946 and Second Appeal No. 83 of 1947 and Second 
Appeal No. 2612 of 1946 are dismissed. 


(2) If so, to what share is he entitled?” (26) We are satisfied that in these cases no 

If the allegations in the olaint had been admitted should be made as to costs of this Court, 

by the defendant, the parties having agreed, it The parties should, therefore, bear their own 
would not be open to the Court, without having ^^^ts in these appeals. 

the pleadings amended, to give the plaintiff a de- B/V.R.B. Order accordingly, 

cree for more than one-tenth. Here, however, the 

allegation in the plaint was not admitted. The -- 

Issue was in general terms and the court, on an 
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ASTHANA J. 


Chivdeni Rai, Complainant, Applicant v. Bans 
Narain Rai and others, Opposite Parties. 

Criminal Misc. Writ No. 72 of 1953, D/- 3-12- 
1953 for quashing the order of Sub-divisional 
Magistrate, Ghazipur, D/- 27-12-1952. 

(a) U. P. Panchayat Raj Act (26 of 1947), Ss. 83, 
85 and 110 — U. P. Panchayat Raj Rules, R. 95A 
— Limitation for revision — (Limitation Act 
<1908), Ss. 12 (2) and 29) — (Applicability). 

, In view of the provision contained in S. 85 

that the revisional court can send for the 
record within sixty days only from the date 
of the order the period of limitation for filing 
the revision under S. 85 must be taken to be 
sixty days. (Para 4) 

As S. 83 has made the Indian Limitation Act 
inapplicable to the proceedings under the Pan¬ 
chayat Raj Act, it is very doubtful if S. 12 (2) 
of the Limitation Act which excludes the 
period requisite in obtaining the copies of the 
judgment will be applicable. There is no doubt 
that there is some inconsistency in the provi¬ 
sions. Rule 95A framed under S. 110 requires 
the revision application to be accompanied 
with a certified copy of the order but no pro¬ 
vision is made either in the rules or the Act 
to exclude the period taken in obtaining the 
copies: but merely on account of this incon¬ 
sistency or hardship the Limitation Act will 
not become applicable when it has been ex¬ 
pressly made inapplicable by S. 83; ATR 1953 
All 666, Not foil. (Para 4) 

Anno: Iiimitation Act, S. 12 N. 2; S. 29 N. 3, 4. 

(b) U. P. Panchayat Raj Act (26 of 1947j. S. 83 
— Scope. 

H The words "in a Panchayali Adalat” occur¬ 

ring in the last sentence of S. 83 do not limit 
the non-applicability of the Codes and Acts 
mentioned therein to the stage of a suit, case 
or proceeding pending in the Panchayati 
Adalat but they are made inapplicable in 
whatever stage it is. In other words the pro¬ 
visions of S. 83 will be applicable also in revi¬ 
sions arising out of the proceedings in the 
Panchayati Adalat. (Para 6) 

(c) U. P. Panchayat Raj Act (28 of 1947), Ss. 85 
and 89 — Wrong decision as to limitation if can 
be said to be without jurisdiction — (Ci\il P. C. 
(1903), S. 9). 

Section 83 only provides for the period of 
limitation within v/hich an application for 
revision is to be filed. It has nothing to do 
with the jurisdiction which is conferred 
according to the provisions of S. 89 of the Act. 
Hence, the mere fact that the Sub-Divisional 
Magistrate entertains a revision under S. 85 
beyond the period of 60 days does not mean 
that he has no jurisdiction. (Para 7) 

Jurisdiction and limitation are two different 
matters. The former is not dependant on the 
latter but Is a creature of statute. Where a 
court has got jurisdiction to decide a matter, 

^ * it can decide it rightly as well as wrongly and 

the mere fact that it decided wrongly does 
not mean that it had no jurisdiction. (Para 8) 

Anno: C.P.C., S. 9 N. 4. 

1953 Mulla: S. 9 (Topic discussed in N. 4 to 
S. 9 in A.I.R. Corn, extra — See Notes under 
S. 115 in Mulla). 

(d) Conslitulion of India, Art. 226 — Other 
remedy open — Writ of Certiorari if can be issued 
— (L. P. Panchayat Raj Act (26 of 1947), S. 85). 
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Merely because a court entertained an appli¬ 
cation which was barred by limitation and 
passed certain ord?rs on it, an application for 
writ under Article 226 will not lie. The appli¬ 
cant has further to satisfy that his funda¬ 
mental rights conferred by Part III of the 
Consticution of India or any other legal right 
has been infringed and great injustice has 
been done to him and that he has got no 
other adequate legal remedy. If the law pro¬ 
vides another legal remedy it is doubtful that 
an application for writ will lie under Art. 226 
of the Constitution. (Para 11) 

Consequently, the High Court will not grant 
a writ to quash the order of a sub-divisional 
ofilcer under S. 85. U. P. Panchayat Raj Act. 
cancelling the jurisdiction of the Panchayati 
Adalat when the applicant has the alternative 
remedy under S. 85 (2) of filing a fresh com¬ 
plaint* before a competent criminal Court and 
no injustice had been done to the applicant by 
such order. (Para 11) 

B. L. for Applicant; G. P. Bhargava and 

N. D. Ojha. for Opposite Parties. 

CASES REFERRED: Paras 

(A) (V40) AIR 1953 All 666: 1953 All LJ 
317 (1): 1953 Cri LJ 1501 5 

(Hi (V39) AIR 1952 All 38: 1952 Cri LJ 239 6 

ORDER: This is an application under Article 
226 of the Constitution of India for the issue of 
a writ in the nature of certiorari quashing the 
order of the Sub-divisional Magistrate of Ghazi¬ 
pur, dated the 27th December, 1952, who quashed 
the order of the Panchayati Adalat, Reotipur, and 
cancelled its jurisdiction. 

(2) The facts which gave rise to the case out 
of v/hich this application has arisen may be stat¬ 
ed as follows: The Applicant filed a complaint 
under sections 323 and 426. I. P. C. against the 
opposite parties 1 to 3 in the Panchayati Adalat. 
Reotipur. It appears that an application was made 
by the accused to the Panchayati Raj Inspector 
that they were not on good terms with the Sar- 
panch and that the case mught be tried by another 
bench of which he was not a member. The Pan¬ 
chayati Raj ln.spector stayed further proceedings. 
This stay order was subsequently vacated by him 
and a date W'as fixed for the hearing of the ca-^e 
in the Panchayati Adalat and notice was order¬ 
ed to be issued to the parties. 

When the case was taken up on the date so 
fixed the opposite parties 1 to 3 were not present 
at the time of the hearing of the case. The case 
was adjouiTied to several dates and ultimately 
it was decided ex parte on 19-12-51 against the 
opposite parties 1 to 3 and they were convicted 
and sentenced under Sections 323 and 426 I. P. C. 
They were sentenced to a fine of Rs. 24/- each 
under section 323, I. P. C. and Rs. 3/- each 
under section 426, I. P. C. Thereafter, the oppo- 
.site parties 1 to 3 made an application on 7-3-1952 
for the setting aside of the ex parte o';dcr against 
them and for the rehearing of the case accord¬ 
ing to the provisions of section 79 (2) of the 
U. P. Panchayat Raj Act. This application was 
presented to tho Sarpanch of the Panchayati 
Adalat but he instead of placing tliis application 
before the Panchayati Adalat disposed it of him¬ 
self on the 5tli May, 1952, and rejected it. 

The same day a revision was filed by the con¬ 
victed persons in the court of the Sub-divisional 
Magistrate on the ground that they had no knov/- 
ledge of the date fixed for the hearing of the 
case. Tile learned Sub-clivlsional Magistrate after 
hearing both the parties came to the conclusion 
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applications and if they were filed beyond that 
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lerpolations had been made in the order-sheet 
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(3) It was contended before me on behalf of this decision that the period of two montli wai 

Sub-divisional Magistrate not the inflexible rule and if the applicant could 
could entertain the revision only within 60 days satisfy the revisional court that he had sufficient 
of the order as provided in section 85 of the U. P. ground for not making the application for revi- 
Panchayat Raj Act and as the revision in this within the period of two months it could 

case was filed much beyond this period it could still be entertained. There is no doubt that this 
not have been entertained by him and his order, decision supports this contention 


therefore, quashing the conviction and cancelling 
the jurisdiction of the Panchayati Adalat was 
without jurisdiction. 


however contended for the applicants 
that the attention of the learned Judge was not 
drawTi to the provisions of section 83 which clearly 


section 85 no doubt, provides that a Sub-divi- laid down that the proVisl^^^^^^^^^ 

.lonal Magistrate may either of his own motion Act were not applicable to the proceedings in a 

application of any party send for the Panchayati Adalat except as provided in the Act 
lecord from the Panchayati Adalat concerned itself or as might be prescribed and as by means 

Q n -Trt _ l_'.l f. ■! provisions of the Limitation 


89 provides the forum in which a revision will 
lie against the orders of the Panchayati Adalat 


Act were expressly not made applicable to the 
proceedings under the Panchayat Raj Act the 


It confers jurisdicWon on the Sub-Divisional Mag,- period of two montfe could S be extend d in 

Sr Panchayati that case. It is not clear from a perusal of the 

Adalat in criminal matters; in civil matters the above decision whether the provisions of sect'on 
powers have been conferred on the Munsif and 83 were brought to the noUce of the learned 

in revenue matters on the sub-divisional cffic.r Judge in the above case. It may also be point- 

concerned. This section, however, docs not pro- cd out that according to section 85 the revisional 

^^^i^ation within which court can send for the record within 60 days of' 
fhP Section 83 provides that the order only and this implies that sixty daysj 

^^oc^d'^^e.^hT^iE'^^^^id?^^^ b^e 1!?^revision ^Should' 

Ssfor pr“n" s^in f on behalf of the 

“"(rin'i^fm' ol1LTrocTedl.sTeridWfa 

Of the provision contained in section Panchayati Adalat and not in the revisional 
85 that the revisional court can send for the re- court. It was held in the case of — 'Banshi v. 

order it appeals that this is the period of limita- the words “in a Panchayati Adalat” occurring inf 

tion for filing the revision. If this section does the last sentence of section 83 do not limit the 
not provide any period of limitation and the non-applicability of the Codes and Acts mention-l 
revision can be filed even beyond this period then ed therein to the stage of a suit, case or proceed-, 
the restnction placed by this section that the ing pending in the Panchayati Adalat but thatj 
record can be summoned within 60 days only they were made inapplicable in whatever stage, 

D nc becomes meaningless, it was. In other words this decision lays down. 

Rule 95-A of the U. P. Panchayat Raj Rules that the provisions of section 83 will be appli-, 
n'amra under section 110 of the U. P. Panchayat cable also in revisions arising out of the proce^- 
Raj Act provides that an application under sec- ings in the Panchayati Adalat. 

oMhf orte however, appears that section 85 only 

tlL^ reauirement^f w^ t J” °i P^^ides for the period of limitation within which 

thS, the tSie rponisuf in nhtainf application for revision is to be filed. It ha£ 

CODV wfu bp pxemde^ n f ^ nothing to do with the jurisdiction which is con-i 

of^60 days ^ computing the period ferred according to the provisions of section 89j 


of the Act. It appears from the record that in 


AS section 83 has made the Indian Limitation this case no objection was taken on behalf of the 
Act mapplicable to^ the proceedings under the applicant about the question of limitation in the 
io ^ doubtful if section lower court. The mere fact that the Sub-divi- 

12 (2) of the Limitation Act which excludes the sional Magistrate entertained the revision beyond 
^nod requisite in obtaining the copies of the the period of 60 days does not, in my opinion. 
Judgment will be applicable. There is no doubt mean that he had no jurisdiction. If a suit is 
ma,t there is some inconsistency in the provisions, filed beyond the prescribed period of limitation 
Rule 95-A requires the revision application to be in a competent court and that court decides it 
accompanied with a certified copy of the order one way or the other it cannot be said that that 
but no provision is made either in the rules or court has got no jurisdiction simply because it 
the Act to exclude the period taken in obtaining entertained the suit when it was barred by Ifini- 
the copies, but merely on account of this incon- tation. 

r, J—I .-I -I • J ^ _ (8) Jurisdiction and limitation are two differentl 

^ when it has been expressly made matters. The former is not dependent on the: 
inapplicable by section 83. 


latter. It is a creature of Statute and in the pre- 
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(5) Learned counsel for the opposite parties re- sent case it was conferred on the Sub-divisional 
Med on the case of —'Dwarka Gorh v. Sita Ram Magistrate by section 89. I do not think that a 

A-m . V .. .... ... .... . . x 


court which has otherwise jurisdiction in respect of 


I 
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a matter loses it because of limitation. The ques¬ 
tion of limitation when raised has got to be decid¬ 
ed by the court having jurisdiction in the matter & 
merely because the court decided that the case 
was barred by limitation it did not mean that 
it had no jurisdiction. The decision has got to 
be given by some court and it is the court which 
has jurisdiction that can decide it. Where a 
court has got jurisdiction to decide a matter, it 
can decide it rightly as well as wrongly and the 
mere fact that it decided wrongly does not mean 
that it had no jurisdiction. 

(9) Coming now to the facts of the case, I am 
not satisfied that any grave injustice has been 
done to the applicants. I have been taken through 
the record but have not been able to find in it 
that the notice intimating the date fixed by the 
Panchayati Adalat for the hearing of the case 
WZB duly served on the opposite parties and that 
in spite of the service of notice they deliberately 
absented themselves from the court and allowed 
the case to be decided ex parte against them. It 
also cannot be said that the remark of the Sub- 
divisional Ma^strate that there were certain in¬ 
terpolations in the order-sheet was quite un¬ 
justified. 

The conduct of the Sarpanch in not placing 
the application tor restoration before the Pancha¬ 
yati Adalat for necessary orders and himself re- 
jectirig it on 5-5-1952 was also very undesirable 
and indicates that he was not well disposed to¬ 
wards the Opposite Pariies. In the ordinary 
course it was his duty to put the application 
which had been made to him according to the 
provisions of section 79 before the Panchayati 
Adalat for orders; and it is possible that if this 
application w'ere placed before them and the 
correct facts would have come to their knowledge 
they would liave set aside the ex parte order 
which had been passed agaiast the opposite par¬ 
ties 1 to 3 and would have reheard the case. 

(10) It was also argued on behalf of the oppo¬ 
site parties 1 to 3 that the Sub-divisional Mag's- 
trate had merely cancelled the jurisdictio.i of 
tlie Panchayati Adalat and it was still open to 
the applicant to file a fresh complaint against 
them according to the provisions of section 85(2) 
of the Act. It is not one of those cases where 
the applicant had no remedy after the order of 
the Sub-divisional Magistrate. In my opinion the 
contention is not without force. 

(11) I do not think that merely because a court 
, entertained an application which was barred by 
I limitation and passed certain orders on it, an 

application for writ under Article 220 will lie. 
The applicant has further to satisfy that his 
fundamental rights conferred by Part III of the 
Constitution of India or any other legal right lias 
been infringed and great injustice has been done to 
him and that he has got no other adequate legal 
remedy. If the law provides another legal re¬ 
medy it is doubtful that an application for writ 
will lie under Article 226 of the Constitution. As 
already stated above, the applicant has got an 
alternative remedy, if he is aggrieved against the 
order of the Sub-divisional Magistrate, to file a 
fresh complaint In a competent criminal court. 
I am also not satisfied that any injustice has 
been done to the applicant. 

(12) Considering the above facts I am of opi¬ 
nion that it is not a fit case in which a writ 
should be granted to the applicant. The appli¬ 
cation is, therefore, rejected. 

A/K.S.B. Application dismissed. 
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MOOTHAM AND SAPRU JJ. 

Brij Lal Suri, Petitioner v. State of Uttar Pra 
desh and others. Respondents. 

Writ No. 7524 of 1951, D/- 8-12-1953. 

(a) Civil P. C. (1908), O. 19, R. 1 — Affidavits, 
essentials of. 

Affidavits in all matters other than such as 
are purely interlocutory must be restricted to 
matters of fact which are within the per¬ 
sonal knowledge of the deponent. They must 
not contain statements based on information 
received or be made vehicles for the expres¬ 
sion of opinion. (Para 6) 

Anno: C. P. C., O. 19 R. 1 N. 1 Pt. 8. 

1953 Mulla: O. 19 R. 1 (No commentary ir. 
Mulla). 

(b) Registration .Act (1908), S. 2(6) — Licence 
coupled with grant of minerals — (Easements 
Act (1882), S. 52). 

A licence coupled with a grant of the mine¬ 
rals when quarried is a ‘pi'ofit a prendre' 
which docs not pass an estate or interest in 
the land itself. But it may nevertheless, in 
view of the wide definition of immoveable 
property” in S. 2(6) require registration. 

(Para 12) 

Anno; Registration Act, S. 2(6) N. 5. 

1950 Mulla: S. 2(6) P. 5 N. “Benefit _ land' 

(3 Pts. extra in N. 5 to S. 2(6) in AIR Com.). 

Easements Act, S. 52 N. 3. 

(c) Contract Act (1872), S. 2(d) — Grant of 
permit to extract limestone. 

The grant of a permit to an association to 
extract limestone cannot constitute any con¬ 
sideration in law if it confers no right on 
the association which it did not already 
possess under its prospecting licence. 

(Para 13) 

Anno: Contract Act. S. 2(d) N. 7. 

(d) Government of India Act (1935), S. 175(3) 

— Non-compliance. 

A contract does not comply with the pro- 
virsions of S. 175i3) unless it is executed not 
only on behalf of the Governor but also in 
his name. AIR 1941 All 377. Distinguished. 

(Paras 16 and 99) 

(e) U. P. Mining Concessions and Mineral Deve 
lopment Rules (1940), Rr. 31 (i) and 33 — Scope 

— Riglit to mining lease. 

Rules 33 and 31 (i) deal with separate 
matters; the former with the licensee’s right 
to the grant of a mining lease, the latter 
with the Collector’s power to extend the 
period of the licence. The licensee’s right to 
a mining lease becomes complete and un¬ 
assailable in law as soon as he. within the 
period of his licence, applies for it in the 
prescribed manner. That right is not depen¬ 
dent on the Issue of the mining lease during 
the period of the licence, nor can it be taken 
away by failure on the part of the autho¬ 
rities to issue the mining lease before the 
licence has expired. (Para 17) 

(f) U. P. Mining Conce.ssions and Minera' 
Development Rules (1940) — Statutory basis for 
Rules. 

The 1940 Rules were a continuation of the 
1936 Rules with adaptation and modification 
which in turn can be traced back to 1913 
and 1894. and they have a statutory basis 
which is to be found in S. 1 , Government of 
India Act, 1859. (Paras 23, 24 and 83V 
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(g) Constitution of India. Preamble and Art. 
— Retrospective effect — Enforcement of 
pre.sent right arising prior to 1950. 

Though the provisions of the Constitution 
have no retrospective effect, there exists no 
bar to the Court exercising its power under 
Art. 226 to enforce a present right which 
arose prior to 1950. (Paras 27 and 53) 

ill) ConstifuUon of India, Art. 226 — Manda¬ 
mus — Another remedy open. 


Where the parties have chosen under an 
agreement to refer their disputes to arbitra¬ 
tion, Courts will insist that they should have 
recourse to arbitration before pursuing any 
other remedy. But in coming to the conclu¬ 
sion whether the arbitration suit will be a 
suitable remedy for the petitioner not only 
the plaint but the pleadings of the parties 
can also be looked into. (Para 92) 

Anno: Arbitration Act, S. 20 N. 1. 


Mandamus is a supplementary remedy, of 
which use is made where a person has a 
legal right and no other appropriate redress 
to prevent a failure of justice. Mandamus 
Avill not. therefore, ordinarily issue where 
Mie petitioner has an adequate legal 
remedy. The matter lies however within the 
discretion of the Court, and unless the Court 
can see clearly, that there is another remedy 
equally convenient, beneficial, and effectual, 
"he writ will be granted provided the circum¬ 
stances are such in other respects as to 
warrant the granting of the writ. 

(Para 28) 

ti) U. P. Alining Concessions and Mineral 
Development Rules (1940), R. 6 — Limestone 
and clay. 

Because the words "limestone” and "clay” 
have been joined by the conjunction "and” 
it cannot be argued that the minor mineral 
referred to in the rule is a combination of 
limestone and clay and not pure limestone. 

^Paras 31 and 84> 

(j) Constitution of India. Art. 226 — Alanda- 
mus — Alternative writ of. 

Where there is a dispute of fact requiring 
further investigation upon further materials, 
the Court should direct the issue of a wriV 
of mandamus in the alternative in order 
that the dispute may be determined on the 
return to the writ. Witnesses can if neces¬ 
sary be examined and advantage taken of 
the provisions of Civil P. C. for discovery 
and inspection. (Paras 35. 36, 38) 

»k) Limitation Act (1908), Art. 120 — Suit to 
enforce statutory liability for specific perfor¬ 
mance of contract inferable from statute or 
statutory rules — Article 120 would presumably 
govern such suit — (Obiter). (Para 53) 

^ Anno; Limitation Act. Art. 120 N. 2. 

^ (I) Evidence Act (1872), S. 114 — Non-produc¬ 
tion of material evidence. 

It is against sound legal principles for 
tho.se relying upon a set of facts to with¬ 
hold from the Court that best evidence in 
their posse.ssion which would throw light on 
the matter to be investigated by it. It is. 
therefore, not unreasonable for the Court to 
draw an adverse inference from the failure 
of a party to produce the best evidence in its 
possession to prove a fact the initial burden 
in regard to the proof of which has been dis¬ 
charged by the other party. (Para 88) 

Anno; Evidence Act, S. 114 1^ 11. 

(m) Constitution of India, Arjt, 226 — Scope. 

The power given by Art. 226 of the Con¬ 
stitution is of a very wide nature. In the 
exercise of this power the High Court can 
Issue a mandamus, order or direction for the 
enforcement of any legal right and the per¬ 
formance of any legal duty. 

(Paras 90 and 91) 

(n) Arbitration Act (1940), S. 20 — Arbitration 
Agreement — Recourse to another remedy. 


( 0 ) Easements Act (1882), S. 5 — Profits a 
prendre — (Limitation Act (1908), S. 2(5) ). - 

The term ‘easement’ as used in the Indian 
law includes ‘profits-a-prendre’ in gross which 
are unappurtenant to any dominant tenement 
and are enjoyed solely for the benefit of an 
individual. (Para 94e) 

Anno: Easements Act, S. 5 N. 1; Limitation 
Act, S. 2(5) N. 1. Pt. 8. 

S. S. Dhavan, for Petitioner; Advocate-Gene¬ 
ral Pt. K. L. Misra, for the State. 

CASES REFERRED : Paras 

(A) (1819) 2 B & Aid 724: 21 RR 469 12 

(B) (V23) AIR 1936 Bom 19: 60 Bom 42 16 

(C) (V28) AIR 1941 AU 377: ILR (1941) 

All 741 16 

(D) (V38) AIR 1951 SC 128; 1951 SCR 228: 

52 Cri LJ 860 (SC) 27, 52 

(E) (V39) AIR 1952 SC 339: 1952 SCR 

744 (SC) 27, 52 

(F) (V38) AIR 1951 Nag 443.: 1952 Cri LJ 1 

(FB) 27, 52 

(G) (V37) AIR 1950 Cal 512: 54 Cal WN 

793 27, 52 

(H) (V37) AIR 1950 SC 163: 1950 SCR 566 

(SC) 27, 53 

(I) (V38) AIR 1951 Cal 430: 87 Cal LJ 109 27 

(J) (V39) AIR 1952 Cal 891 27 . 

(K) (V38) AIR 1951 All 257: ILR (1951) 

1 All 269 (FB) 27, 91 

(h) (1861) 30 LJ QB 271: 5 LT NS 289 

(M) (1876) 1 AC 611: 25 WR 128 

(N) (1912) 1912-3 KB 23: 81 LJ KB 914 

(O) (V25) AIR 1938 Mad 749: 183 Ind Cas 
839 

(P) (V4) AIR 1917 PC 6: 44 Ind App 98 
. (PC) 

(Q) (V16) AIR 1929 PC 95: 114 Ind Cas 592 
(PC) 

(R) (V37) AIR 1950 Pat 387: 51 Cri LJ 
1509 (FB) 

(S) (V38) AIR 1951 All 746: 1951 All LJ 
576 (FB) 

(T) (V33) AIR 1946 All 379: 1946 All LJ 
369 (FB) 

(U) (V39) AIR 1952 All 764: 1952 All LJ 
332 

(V) (’80) 5 Cal 945: 6 Cal LR 269 

(W) (’91) 1 Mad LJ 47 

(X) (V13) AIR 1926 Cal 507: 53 Cal 1016 

MOOTHAM J. : 

This is a petition under Art. 226 of the Consti¬ 
tution. The petitioner is the karta of a joint 
Hindu family finn which carries on business m , 
the name of the Northern India Lime Market- 
ing Association, hereinafter referred to as “the 
Association”. The first respondent is the State 
of Uttar Pradesh and the other respondents are 
State officials. The principle relief sought by the 
petitioner is the issue of a writ in the nature 
of 'mandamus’ to compel the State Government 
to issue to the Association a mining lease to which 
he claims that it has a statutory right. 

(2) The circumstances giving rise to this peti¬ 
tion are briefly these: In the Dehra Dun Dis- 
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trict of this State there are valuable limestone 
deposits, .and on the 31-7-1948, the Association was 
granted a prospecting licence in the form pres¬ 
cribed by the United - provinces Mining Conces¬ 
sions and Mineral Development Rules, 1940 (here¬ 
inafter referred to as “the 1940 Ruies") and pur¬ 
porting to be issued in accordance with those 
Rules. The licence was for a period of one year 
in the first instance, and under it the Association 
was given the right subject to the royalties, co¬ 
venants and agreements therein reserved & con¬ 
tained to enter upon the lands described in the 
schedule thereto, to search lor and win certain 
specified minerals lying under such land and to 
can'y aw'ay and dispose of the minerals so work¬ 
ed for the use and benefit of the Association. 
Tlie minerals specified in this licence included 
limestone. 

(3) Rule 31 of the 1940 Rules provided that 
every prospecting licence shall contain such con¬ 
ditions as may in any particular case .'^eem neces¬ 
sary, and shall in all cases contain certain pres¬ 
cribed conditions one of which is that 

"when the licensee has, before the termination 
of the period of the licence, applied for the 
grant of a mining lease, the Collector may fur¬ 
ther extend the period of the licence until a 
mining lease is granted or for such time as he 
may deem fit." 

(4) Rule 33 of these Rules further piovided that 
on or before the determination of his licence 
the licensee shall have a right, in the case of 
minerals other than precious stones, 

"to a mining lease in accordance with the terms 
contained in the rules for mining leases." 

These provisions are embodied (In the reverse 
order) in clauses (1) and (2) of Part IV of the 
prospecting licence granted to the Associuliou. 
They read as follows: 

"(1) During the subsistence of this licence the 
licensee shall have the right subject to com¬ 
pliance with the said ruies to a mining lease 
in accordance with the said rules in respect 
of over so much of the said lands as the licensee 
may desire and the Provincial Government shall 
think fit to grant and to the first oiler of such 
mining lease in respect of precious stones with¬ 
in the said land as the Government may think 
fit to grant. 

(2) If during the term hereby granted, 
the licensee shall apply in accordance with 
the said rules for a mining lease on 
the said lands or any part thereof this licence 
.shall on expiration by effluxion of time of the 
term hereby granted if the licensee shall by 
notice in writing to the Collector so reciuire be 
extended for a further term to end either on 
the date on which such lease should be grant¬ 
ed or on such other date as the Collector shall 
in his discretion prescribe.” 

On 20-9-1948, the Association applied for a mining 
lease for thirty years. It is not in dispute that 
the formalities attending the making of this ap¬ 
plication w^ere observed by the Association. On 
14-6-1949, the mining lease not having been grant¬ 
ed and the term of the prospecting licence being 
about to expire, the Association applied in v/rit- 
ing to the Collector, Dehradun. under Cl. (2) of 
Part IV of the licence that the period of the 
prospecting licence be extended to the date of 
the execution of the mining lease. The term of 
the Association's prospecting licence was not how¬ 
ever extended and no mining lease has been grant¬ 
ed, notwithstanding repeated requests therefor 
made by the Association. 


(5) It is in these circumstances that the Asso¬ 
ciation hus now come to tins Court; it claims 
that It has a statutory right to a mining lease 
and that the State Government’s refusal to grant 
a mining lease is a violation of its fundamental 
right to property. 

(6) The pcution in this case is a long one and 
sets out in considerable detail ihe course of events 
during tne past tour years, not all ol which is 
relevant lor the ueienninalion oi the questions 
which we have to decide. No lower than sixteen 
affidavits in addition to that accompanying the 
petition are lo be found on the record, and with 
regard to certain ot these it is desh-aoie to make 
some reiereiice. In the cuse oi lour oi tnem, 
namely the counLer-allidavits tiled by B. B. Lai 
and Gyan Prakash on 25-5-1951, by Indardatt 
Saklani on the 1-6-1951, and by Dharamvir Singh 
on 14-6-19ol, it was discovered at uie hearmg, and 
is conceded by the Advocate-General \vho appears 
lor the respondents, that they have been neither 
duly sworn nor aifinned. 

The statements contained in such affidavits can¬ 
not therefore, it is common ground, be taken into 
consideration. These counter-affidavits having been 
rejected learned counsel lor the petitioner con¬ 
tends, and in my opinion rightly, that the five 
affidavits filed by way of rejoinder—four by Brijlal 
Sun on 17-3-1952, and one by Madan Gopal Suri 
on 29-4-1952, shoula also be excluded from consi¬ 
deration. A suppiernentary rejoinder by Brijlal 
Sun filed on 7-7-1952, was lodged in the office and 
leave to liie it appears neither to have been sought 
lor nor obtained from the Court. This affidavit 
must, in my opinion, be disregarded. The six 
remaining affidavits were filed with the leave of 
the Court. 

Before pa.ssing lo other matters I am constrained 
10 oijscrve th.h several of the affidavits filed in 
Ill's case, and particuiarly those filed by the fourth 
respondent ana by Sri H. K. Mathur, are in a form 
which is most imsatisfactory. This Court has re¬ 
peatedly pomted out ihat affidavits in all matters 
other than .sach as are purely mierlociuory must! 
be restricted to matters of fact which are within 
the per.sonal knowledge of the deponent. They 
must not contain statements based on information 
received or be made vehicles for the expression 
of opinion. These are elementary matters, but 
they have iDeen wholly disregarded by W'hoever v/as 
responsible for drafting the affidavits sworn on 
behalf of the respondents. 

(7) A number of questions have been argued be 
fore us, but there are in my opinion four basic 
questions which require to be determined, namely 
(a) Had the Association at any time a right under 
the 1940 Rules to the grant of a mining lease 
in respect of limestone? (b) Did that right sub¬ 
sist at the date upon which this petition was 
filed? (cj Ls that right a statutory right, and (d) 
Are the circumstances of this case such as would 
justify the Court, in the exercise of its discre¬ 
tion, in issuing a writ in the nature of ‘mandamus?’ 
It is illogical but convenient, for reasons which 
w'ill appear later, to consider the last three ques¬ 
tions before the first. This I now propose to do, 
the consideration of each of these questions being 
based on the assumption that the answer to the 
first question is in the affirmative, namely that 
the Association had under the 1940 Ruies the 
right to the grant of a mining lease in respect 
of limestone. 

(8) It Is not in dispute, if the 1940 Rules applied 
lo limestone, that the Association, had a right, on 
or before the determination of its licence, to a 
»^ining lease. The question is whether that right 
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subsisted on the date on which this petition was 
iUed. The State says in the iirst piace, that whatr 
evei' rigiit tne Association had lo Ine giant oi a 
mining lease under its proopecung licexice Was 
voluntarily surrenUered at a ineeling attended by 
representatives ot the Association and of the Gov- 


enmient heid on ITTl-iy-ib, or in other words that 
the original agruement was superseded by a sub¬ 
sequent agreeinent made Oii tnat date. A meet¬ 
ing was held on 17-U-194S, but it is not alto¬ 
gether easy to ascertain me circumsUnces in wnica 
It took place. 


from Timli quarry for Doiwalla, the rate of 
supply to be settled by the C?ollector. 

These arrangements will be subject to con¬ 
firmation by Government. 

A. D. Pandit, 
17-11-48 
Brij lial Suri, 
17-11-48 

Agreed in the interests of Sugar Industry to 
part wuh our rights. 

M. L. Suri 


It appears however that the Association was 
conipiamuig to the Government that other per¬ 
sons were quarrying or seeking to quarry lime¬ 
stone la tne area covered by its prospecting licence 
and that Government olhcials were putting obsta¬ 
cles m the Way oi the Association exercising Uie 
right which is claimed under its licence, witn tiie 
result that the Association was unlikely to be 
able to luUii certain contracts it had entered 
into With sugar lactories in the United Provinces 
lor the supply of limestone; while the Govern¬ 
ment on its pai’l took tlie view Uiat the Associa¬ 
tion had no authority under its pro:>pecting licence 
lo quarry limestone (as undoubtedly it was do¬ 
ing) on a commercial basis, and was consequently 
unwiliing to assist if it did not actively obstruct 
the activities of the Association. 


H. K. Mathur, i 
17-11-48". 

(9) I find it a matter of some difficulty to deter¬ 
mine exactly what was the arrangement wliich 
was arrived at. I construe this memorandum to 
mean that the Association was willing (a) to relin¬ 
quish its rights under its prospecting licence and 
(bj to supply not less than 125 wagons of lime¬ 
stone to two named persons at such rates as 
would be settled by the Collector, provided that 
the Government (a) granted to the Association a 
'‘tempoiary mining lease” for tlie remaining period 
of the sugar factory season, and (b) would, when 
new mining concession rules were framed by the 
Government, examine the Association’s applica¬ 
tion for a mining lease “on merits with other 
candidates”. 


The meeting w'as held in Lucknow and was 
attended by Sri A. D. Pandit. I. C. S., District 
Magistrate. Dcnra Dun. and Svi H. K. Mathur of 
the industrial Department, U. P. Government, as 
representatives oi Govermnent, and by Sri Brij 
Lal Suri and his son Sri Munohar Lai Suri repre¬ 
senting the Association. Alter the discussion a 
memorandum of the proceedings was prepared 
by Sri A. D. Pandit and signed by the lour per¬ 
sons present. Tins memorandum is important 
and is in the following terms; 

“The question of supplying limestone to sugar 
factories in 1948-49 crushing season with refer¬ 
ence to the prospecting licence dated 31-7-48 
granted to the Northern India Lime Marketing 
Association by the Collector was discussed. It 
was found that certain factories had made 
arrangements for obtaining limestone from other 
parties, who claimed to have been W'orking with 
the permission of the landlords in part of the 
area covered by the prospecting licence. It was 
felt that it would bo difficult to upset these 
arrangements in the current working season, but 
at the same time the Northern India Lime 
Marketing Association said that if any other 
party were allowed to work in their area it 
would not be possible for them to meet their 
commitments of 20,000 tons. 

The representatives of the Northern India 
Lime Marketing Association said that in order 
to get over these difficulties should the Govern¬ 
ment desire to abrogate the prospecting licence 
and grant instead a temporai*y mining lease for 
the remaining period of the sugar factory season 
so as to enable them to honour their commit¬ 
ments of 20,000 tons of limestone for quarrying 
which permission has already been granted by 
Government they would have no objection to 
this procedure. Tlieir request for long term min¬ 
ing licence should be examined on merits with 
other candidates in the light of any new rules 
that should be framed by Government at a later 
date. 

They however agreed to supply to (1) J. S. 
Oberoi 25 wagons of limestone plus a quantity 
equivalent to order already filed by them with 
Government. (2) To Harkishan Lal 100 wagons 


It is, I think, unfortunate that the provisions 
of the agreement which was reached on this occa¬ 
sion were not stated in clearer terms; the phrases 
“temporary mining lease” and “on merits with 
other candidates”, both presenting some difficulty. 
The former is claimed by the Association to mean 
what it says, a mining lease but of short dur^ 
lion; by the State it is said to mean a permit. 
The latter phrase, the Association says, means 
merely that priority as between the Association 
and other applicants, if any, will be determined 
according to the new rules, while the State says 
it means that the Government would be at liberty 
to refuse the Association’s application if it con¬ 
sidered another applicant more deserving. 

(10) The validity of the agreement has been 
challenged by the Asisociation on a number of 
grounds. It is claimed that it is invalid because 
(a) the concurrence of the representatives of the 
Association was obtained by some process of 
coercion, (b) the agreement should have, but 
has not, been registered, (c) it has not been im¬ 
plemented by the Government, and (d) the under¬ 
taking given by the Association was without con¬ 
sideration. It has also been challenged on the 
ground that it is not in the form requir^ by S. 
175, Government of India Act, 1935, and is there¬ 
fore null and void. 

(11) There is, in my opinion, no evidence to 
justify the conclusion that the Association's 
presentalives were coerced into entering into this 
agreement. Brij Lal Suri says he signed becai^ 
Sri A. D. Pandit said that unless he did so the 
Government would withdraw its protection from 
him as a prospector. The Government was im- 
dOLibtedly anxious to reach some agreement witn 
the Association and it is by no means improbaDie 
that Brij Lal Suri was told that unless 

finto line with the Government’s wishes things 
would be made difficult for the Association; out 
Brij Lal Suri appears to be a shrewd businessman 
who was prepared to fight for his rights, and i 
am unable to believe that his will was overpower¬ 
ed by the two officers of Government. He may 
on second thoughts have concluded that he had 
made a bad bargain, but that is quite another 

matter. 
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(12) The argument that the agreement required oral agreement previously arrived at between the 


registration is based on the assiunption that it 
operated to extinguish a title or interest in im¬ 
moveable property. A licence coupled with a 
grant of tne minerals when quarried is a ‘protit 
a prencU'e’ which does not an estate or m- 
terest m the land itself: — ‘Doe d. Hanley v. 
Wood', (lbl9i 2 a. Aid. 724 at p. 73a tA), but 
it may nevertheless, in view of the wide defini¬ 
tion of immoveaoie property’ in S. Regis¬ 

tration Act require registration. The matter has 
not been fully arguea before us, and as I am 
of opinion that the agreement is invalid on other 
grounds I prefer to reserve my opinion on this 
point. 

(13) The two other submissions are more sub¬ 
stantial, and may be conveniently considered to¬ 
gether. It is common ground tnaC no mining 
lease, temporary or otnerwise, has been granted 
to the Association, but tne Government relies on 
the fact that it issued on 22-11-1948, a temporary 
permit valid up to 31-3-1949, authorising the Asso¬ 
ciation to extract twenty thousand tons of lime¬ 
stone, and says that it was this permit which 
was meant by the phrase “temporary mining 
lease” in the agreement, (This permit, it may be 
observed in parenthesis, is called a 'temporary 
permit* and was intended, it appears from cl. 4, 
to be "replaced by a formal mining lease). 

To this the Association replies that the grant 
of a permit to extract limestone could not consti¬ 
tute any consideration in law as it conierred no 
right on the Association which It did not already 
; possess under its prospecting licence. I do not 
i think that any real attempt has been made by 
I the State to meet this argument. Clause (1) of 
Part I of the prospecting licence I have already 
quoted; it gives tne Association the sole right 
and licence to “mine, quany, bore, dig and search 
for, win and work all or any” of the minerals 
specified in the first schedule to the licence; and 
clause (2) of the same Part specifically empowers 
the Association “to carry away and dispose of the 
produce thereof to and for the use and benefit 
of the licensees.” This provision is in accordance 
with R. 14 of the 1940 Rules which provides 
that 

“14. A licence to prospect for minerals, called 
hereinafter a piuspecting licence shall confer 
on the licensee the sole right subject to the 
conditions contained in the licence, to mine, 
quarry, bore, dig and search for, win, work and 
caiTy away only specified minerals or, in the 
event of no minerals being specified, all 
minerals lying, or being within, under or 
throughout the land specified in the licence.” 

(14) In my opinion the Association had under 
its prospecting licence the right to carry away 
and use for its own benefit, subject to the pay¬ 
ment of the prescribed royalty, all minerals which 
it was authorised to quarry, and that in conse¬ 
quence permission to quarry a specified number 
of tons of limestone conferred no benefit upon 
the Association which it did not then possess. 

(15) It was suggested that under the Permit the 
Association obtained the benefit of having the 
exclusive right to extract limestone from the area 
described in its prospecting licence, but this 
argument appears to overlook the fact that the 
Association acquired under its licence the “sole 
right and licence” to extract limestone within 
this area. 

(16) T entertain some doubt whether the docu¬ 
ment signed by the representatives of the Govern¬ 
ment and of the Association on the 17th 
November is anything more than a record of an 


parties; but if it be tne actual contract then it 
uoes not appear to me to comply with Uie manda¬ 
tory provisions of suD-b. (3> oi ti. 17o, Government 
of India Act, 193 j. bo isr as is material that 
suD-secaou provides tnat 

“all contracts made in the exercise of the 
executive auihonty — ot a Province shall bo 
expressed to be made by .... tne Governor of 
the Province .... and ail such contracts and 
till assurances of property made in Uie exercise 
ot tnat aiunonty shall be executed on behalf 
of me .... Governor by such i^ersons and in 
such manner as he may direct or authorise." 

It appears to me to be clear tht’t a contract does 
not comply with the provisions hi this sub-section' 
unless it IS execuu=d not only on behalf of the 
Governor but also in his name. A similar view 
w'as laxen by the Bombay High Court in — ‘Secre¬ 
tary Of State lor India v. Yaaavgir', AIK 1936 Bom 
19 (Bj. The decision of this Court in — ‘Devi- 
prasad Srikrishna Prasad Ltd. v. Secy, of State’, 
AIR 1941 All 377 (C) is in my opinion distinguish¬ 
able as it turned on S. 30(2), Government of India 
Act, 1915, which did not contain the provision 
found in the later Act that contracts inLendea 
to bind the Governor of a Province must be ex¬ 
pressed to be made in his name. The document 
of 17-11-1943, doe.s not purport to be a contract 
and is neither expressed to be made by the Gov¬ 
ernor nor executed on his behalf. 

(17) Ill the second place it was argued on behalf 
of the State that the Association's' right to a 
mining lease lapsed on the expiration of the term 
of its prospecting licence on 30-7-1949, reliance 
being placed on H. 33 and Cl. (1) of Part IV of 
the Licence, which are in substantially the same 

terms. Rule 33, so tar as it is relevant, provides 
that: 

“On or before the determination of his licence, 

the licensee shall have a right.to a mining 

lease in accordance with the terms contained 
in the rules for mining leases_”, 

while the proviso to Cl. (1) of Rule 31 pro¬ 
vides that W'hen the licensee has, before the ter¬ 
mination of the period of the liceaice, applied 
lor the grant of a mining lease, the Collector may 
further extend the period of the licence untU a 
mining lease is granted or for such time as he 
may deem tit. It is contended that because the 
Government has not extended the period of the 
licence the Association’s right to a mining lease, 
for which application was admittedly duly made 
during the term of the licence, has determined. 
In my opinion this submission is not well found- 
ed. Rules 33 and 31 (i) deal with separate matters; 
the lormer with the licensee’s right to the grant 
of a mining lease, the latter with the Collector’s 
power to extend the period of the licence. 

In my view the licensee's right to a mining lease 
becomes complete and unassailable in law as soon 
as he, within the period of his licence, applies 
for it in the prescribed manner. That right is 
not dependent on the issue of the mining lease 
during the period of the licence, nor can it be 
taken away by failure on the part of the autho¬ 
rities to issue the mining lease before the licence 
has expired. Normally the issue of a mining lease 
takes some time, and in the ordinary course a 
licensee who has applied for such a lease will 
seek to have the period of his licence extended 
in order that he may continue operations in such 
interval . as may elapse between the end of the 
term of the licence and the commencement of 
that of the lease. He need not however do so 
and his decision can in no way affect the right 
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to a mining lease which he has already acquired. 

(18) Is tae Association’s ngliL to tae grant ol a 
mining lease a statutory rigntv 

(19) It is argued by the Advocate General that 
it is not so on several grounds, in the lirsc place, 
it is contended tnat wnatever rignts the Associa¬ 
tion may have are contractual and not statutory 
in character and arc insuilicient thereiore to sup¬ 
port a prayer ior ‘mandamus'. The argument oi' 
the Advocate General was that the 1940 Rules 
had no statutory basis, and he pointed to the 
tact tiiat the only regulation prior to 1948 with 
regard to mining operations was Regulation II ol 
18u0 regulating the working ot stone quarries at 
Chunar, Ghazipty and Mirzapur and the Indian 
Mines Act, 1923, which was concerned only with 
the regulation ol labour. 

(20) Rules regulating the grant of prospecting 
licences and mining leases have been in existence 
in India lor nearly sixty years. Such rules appear 
to have oeen lust promulgated by the Governor 
General in Council in 1894 (the Rules will be 
found in the Supplement to the Gazette of India 
dated ‘ 22 - 12 - 1894 , p. 1887). These Rules were revis¬ 
ed in 1899 iSupplement to the Gazette ot India 
dated 2.-5-1899, p. 998) and were superseded by 
a new set of Riues in 1913 iSupplemont to the 
Gazelle of India, dated 20-9-1913. p. 1687). The 
1913 Rules were amended irom time to time and 
ropublisiicd by the Government ot India in 1936. 

All tiiese Rules were made by the Governor 
General in Council and si>nctioned by the Secre¬ 
tary of State in Council. 1 can entertain no doubt 
that they were made under statutory authority. 
Section 1. Governiuent ot India Act, 1859 (22 and 
23 Viet. C. 41) empowered the Governor General 
of India in Council and a number of other adminis¬ 
trative otlieiais in India, 

"subject to such provisions or restrictions as the 
Secretary of State m Council, with the con¬ 
currence ot a majority of votes at a meeting, 
shall from time to time prescribe", 

‘Inter alia', to sell and dispose of all real and 
personal properly in India lor the time being 
vested in Her Majesty under the Government of 
India Act, 1858, (21 and 22. Viet. C. 106) and to 
make assurance for that purpose. 

(21) Sub-ss. (1) and (2) of S. 30, Govermnent 
of India Act, 1915, read as follows; 

"30. (1) The Governor-General in Council and 
any local Government ni^y, on behalf and in 
the name oi the Secretary of State in Council, 
and subject to such provisions or restrictions 
as the Secretary of State in Council, with the 
concurrence of a majority of votes at a meet¬ 
ing of the Council of India, prescribe, sell and 
dispose of any real or personal estate v.'hat 3 (^ 
ever in British India, within the limits of their 
respective governments, for the time being vest 
ed in His Majesty for the purposes of the Gov¬ 
ernment of India, or raise money on any such 
real estate by v/ay of mortgage, and make pro¬ 
per assurances for any of those puiposes, and 
purchases or acauire any property in British 
India within the said respective limits, and 
make any contract for the puiT>oses of this 

Act. 

(2) Every assurance and contract made for the 
p iir pQses of this section shall be executed by 
such person and in such manner as the Gov¬ 
ernor-General in Council by resolution directs 
or authorises, and if so executed may be enforc¬ 
ed by or against the Secretary of State m 
Council for the time being." 


Similar provisions, in almost identical terms, are 
iound in S. 30, Government of India Act, 1919. 

(22) Section 45A of the latter Act provides for 
the making of rules lor the classification of 
Central ana Provincial subjects and for the devo¬ 
lution of authority in respect of the latter to local 
governments. Under the authority of tiiis section 
read witn S. 129A (which makes further provi¬ 
sions for tne regulation ol certain matters by 
rule) tne Devolution Rules of 1920 were made. 
These Rules came into force in the United Pro¬ 
vinces on 3-1-1921, and included among the Cen¬ 
tral Subjects enumerated in Part I of Sch. I to 1 
these Rules is item 25: 

‘‘Control of mineral development, in so far as 
such control is reserved to the Governor-General 
in Council under rules made by or sanctioned 
by the Secretary of Stale, and regulation of 
mines." 


t23) In my opinion the statutory basis for the 
rules regulating the grant of prospecting licences 
and minuig leases made by the Governor-General 
in 1894 and 1913 is to be found in S. 1 of the Act 
of 1859, and they embody the provisions and res¬ 
trictions on the Governor-General’s power to dis¬ 
pose of propei’Ly prescribed by the Secretary of 
State in Council. The rules so made did not cease 
to have ctfect on the coming into force of the 
Government of India Acts of 1915 and 1919; and 
the power of the Governor-General in Council 
lo promulgate new niles sanctioned by the Secre¬ 
tary of State in Council is to be found in S. 30 of both 
Acts. The statutory nature of these rules is in 
my opinion recognised in Item 25 of the Devolu¬ 
tion Rules to which I have already referred, where 
reference is made lo existing rules "made or sanc-^ 
tioiied by" the Secretary of State. 


(24) The 1913 Rules as amended from time to 
time formed part of the existing Indian law upon 
the coming into force of the Government of India 
Act, 1935, and therefore continued in force until 
altered or repealed or amended by a competent 
Legislature or other competent authority (S. 292) 
or by order in Council (S. 293). Our attention 
has not been drawn to any enactment by a Legis¬ 
lature or other authority altering, repealing or 
amending the 1913 Rules as they stood in 1936 , noi 
of any modification made to them other than 
such as has been effected by the general provi¬ 
sions of the Government of India (Adaptation of 
Indian Laws) order, 1937. NO reference is to be 
found in the Schedule to this Order to these 


tales. 

I can in consequence find no authority for the 
ariations from the 1913 Rules as amended 
spublished in 1936 found in the 1940 Rules wfuen 
re not based on the Adaptation of Indian Laws 
irder of 1937. To the extent therefore (save as 
have indicated) that the 1940 Rules do not 
eviate from the 1936 Rules I am of the ww 
lat they have statutory authority. So 

ver, the present petition is concerned tne 

laterial portions in both Rules 

ae same. It should be added that the 1940 Ru^s 

■ere themselves superseded on lS-10-1949, by 

lineral Concession Rules. 1949, made ‘ 

or,H ATinprnis rR.pfzniation and uev 



,) Act, 1948. 

i) The second objection was that the Co 
Dehra Dun. had no authority to execute the 

lecting licence in favour of the . 

If of the Government. The short an 
lis objection is, I think, to be found in the 

mment ol the United m- 

I) Department Notification No. 

o7_A_iQQo moHA in exercise or tne 
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powers conferred by sub-s. (3) of S. 175, Govern¬ 
ment of India Act, 1935, which declared "that 
the under-mentioned contracts and assurances of 
property may be executed as follows: 

"3 (a) Contracts 'and other instrii* By Collectors and 
ments connected with .... Deputy Comiiiis- 
Epoutaneous products and sioncrs. . . 
minerals 

(26) The third objection, suggested perhaps 
rather than argued, was that the grant of a mining 
lease to the Association would in effect be creai- 

^ ing a monopoly, because, it is said, the entire 
limestone deposits which are of any value are 
within tire area covered by the Association's pros¬ 
pecting licence. Apart from other considerations 
we cannot in my opinion entertain this suggestion 
in the absence of evidence as to the actual extent 
of the deposits and of such evidence there is 
none. 

(27) The fourth objection is that the provisions 
of the Constitution have no retrospective opera¬ 
tion and that as the transactions of which com¬ 
plaint is now made occurred before the Consti¬ 
tution came into force the remedy of 'mandamus’ 
is not open to the Association. I assume for the 
moment, although it is a matter wliich will re¬ 
quire consideration later, that the Association had 
no adequate remedy by way of suit or by proceed¬ 
ings in arbitration. In such cii-cumslances the 
Association v;ould have been in the position, up 
to 26-1-1950, of having a legal right without the 
means of enforcing it. Under Art. 223 of the 
Constitution power for the first time was given 
to this Court to grant writs, 'inter alia’ in the 
nature of ‘mandamus', and I am unable to see 
why, if in its discretion it thinks proper to do 
so, this Court has not the power to secure the 

^ enforcement of the Association’s right. 

A number of cases have been cited to us. On 
behalf of the State, we liave been referred to — 
‘Keshavan Madiiava Menon v. State of Bombay’, 
AIR 1931 SC 128 (D) — 'D.K. Nabhhajiah v. State 
of Mysore’, AIR 1952 SC 339 (E). ‘Rajaram Dadu 
V. State’. AIR 1951 Nag 443 (FB) (F) and — 
'Rishindra Nath v. Sakli Bhusan’, AIR 1930 Cal 
1512 (G), in support of the proposition that the 
j provisions of the Constitution have no retrospec- 
! tive effect. That proposition cannot nov/ be chal¬ 
lenged, but the question is whether there exists any 
bar to the Court exercising its power to enforce 
a present right which arose prior to 1930. The 
case of — 'Rashid Ahmad v. Municipal Board, 
Kairana’, AIR 1950 SC 163 (H). comes closer to 
the point at issue, for there the petitioner had 
suffered a wTong for which there was no remedy 
uniil the Constitution w'as at a later date adopted; 
the Supreme Court had no hesitation in giving 
the petitioner relief. So also in — ‘Elbridge Wat¬ 
son V. R. K. Das’, AIR 1951 Cal 430 (I) and — 
‘Calcutta Pinjrapole Society v. S. Banerjee’, AIR 
1952 Cal 891 (J). 

In the case of — ‘Motilal v. Govt, of the State 
of Uttar Pradesh’, AIR 1951 All 257 (FB) (K) a 
* Full Bench of this Court ordered ‘mandamus’ to 
issue to compel the Regional Transport Authority 
to hear and determine certain applications maae 
to it in April, 1949, for the issue of permits to 
operate stage carriages. In my opinion the peti¬ 
tioner has a right which, in the absence of a 
specific legal remedy, is capable of being enforced 
by 'mandamus’. 

(28) The third question is whether the circum- 

I stances of this case are such that the Court should 

in the exercise of its discretion direct the issue 

, of the writ. 'Mandamus’ is a supplementary re¬ 


medy, of which u.se is made where a person ha.s 
a legal right and no other appropriate redress to 
prevent a failure of justice. ‘Mandamus’ will not. 
therefore, oixiinariiy issue where the petitioner 
has an adequate legal remedy. The matter lies 
however within the discretion of the Court, and 
unless the Court can see clearly, that there is 
another remedy equally convenient, beneficial, and 
effectual, the writ wdJl be granted provided the 
circumstances are such in other respects as to| 
warrant the granting of the writ: ‘In re BarlowM 
(1861) 30 LJ QB 271 (L). 

(29) Now the argument for the respondents is 
that the petitioner had an adequate legal remedy 
on the contract under which all disputes relat¬ 
ing, 'inter alia’, to the rights of the licensee were 
to be referred to arbitration under Part V of rhe 
Licence. That provision is in the iollowing terms: 

"V. If and whenever any dispute or question shall 
arise regarding the construction, meaning or 
effect of these presents or the rights, powers, 
liabilities or duties of the licensees hereunder or as 
to the amount or payment oi any royalty or 
other money payable by virtue hereof or other¬ 
wise however, in relation to these presents such 
dispute or question shall be rei'c-Tred to the Gov¬ 
ernor whose decision ihereoii shall be binding 
on the parlies hereto. ‘Pioacled alv,ays that 
any dispute as to the pnee to be paid imder 
Ci. 17(c) In head or Part II of these presents 
shall be determined by two arbiirators one to be 
nominated by the Governor and the other b} 
the licensees or in case of disagreement bet¬ 
ween the arbitrators by an umpire to be ap¬ 
pointed by the arbitrators by writing under thcii 
hands before proceeding with the arbitration 
and the decision of such arbitrators or umpire 
as the case may be shall be final and binding 
on the parties hereto". 

On 26-11-1949. the Association filed an applica¬ 
tion (No. 202 of 1949 in the Court of the Civil 
Judge, Dehra Dun) under S. 20, Arbitration Act. 
1940. In this application the Association enumerat¬ 
ed the disputes which, it is contended, should 
be referred to arbitration under Part V of the 
prospecting licence. The particulars of the dis¬ 
putes set out in para. 8 of the application were 
the following: 

“(i) Whether the applicant is entitled to hold, 
exercise and enjoy the land and all the right.s 
and powers under the licence as he has been 
doing so far till the grant of the mining lease 
without any hindrance or interference by the 
opposite party; 

(ii) Whether the opposite party can directly o.: 
indirectly alienate any rights or interests in the 
properly to a third party in violation of the 
contract or impose any conditions, limitations 
and restrictions over the rights, possessory or 
otherv/ise, of the applicant under the licence 
as the opposite party threatens to do; 

(iii) Whether the applicant is entitled to a fair 
and reasonable price of the minerals, including 
gypsum, which latter has been attached and 
taken away by the Collector, Dehra Dun; 

(iv) Whether the opposite party has any right 
to charge royalty in excess of that agreed to 
according to the terms of the licence; 

(v) Whether the opposite party can withhold 
the grant of a mining lease to the applicant 
indefinitely as is being done by them; 

(vi) Whether the ordeis passed by the opposite 
party in contravention of the terms of the agree¬ 
ment are ‘ultra vires’ and not binding upon 
the applicant." 
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The hearing of this application, notice of which 
was issued to the respondent, was stayed in cir¬ 
cumstances to which I shall refer later. On 19-12' 
1949, a written objection was filed on the respon¬ 
dents’ beiialf against an order which had been 
made by the Court granting the Association an 
interim injunction. This objection is of impor¬ 
tance as indicating the attitude of the State to¬ 
wards the proposed arbitration proceedings. The 
States contentions, as set out in these objections 
included the follov/ing: 

(c) that the Association's prospecting licence in 
so far as minor minerals, including limestone, 
were concerned was not governed by the 1940 
Rules (b) that the Collector, Dehra Dun, was 
not competent to issue the prospecting licence 
the terms of v;hich were not in consequence 
binding on the State Government: 

(c) the prospcctiiig licence was never acted up¬ 
on and was superseded by permits dated 
22nd November and 24-11-1949; 

(d) that the prospecting licence was bad for 
want of registration; 

(e) that the period of the prospecting licence 
not having ^been extended no agreement sub¬ 
sisted at the time the application was filed. 

The State Government, in short, contended that 
no question of the enforcement of the arbitration 
clause arose. At some other date v/hich is not 
known to us, the State Government raised the 
following additional objection in the suit; 

"That the aforesaid agreement dated 31-7-1943 
between the petitioner and the Governor of 
U. P. was superseded by a subsequent agree¬ 
ment dated 17-11-1948 under which the peti¬ 
tioner accepted a limited permit in lieu of the 
agreement dated 31-7-1948, and that as a result 
of the alleged new agreement dated 17-11-1948, 
the prospecting licence ceased to have any bind¬ 
ing el feet on the opposite party.” 

Thereafter on 19-9-1951. the petitioner filed an 
application in this Court under Article 228 of the 
Constitution which contained two prayers; the 
tirst that proceedings in the arbitration suit be 
stayed pending the disposal of the writ petition, 
the second that the suit be withdrawn to this 
Court on the ground that the objections to which 
r have last referred raised a substantial question 
of law as to the interpretation of the Constitu¬ 
tion. 

(30) Upon the filing of this ' application, this 
Court directed notice to issue and at the same 
time made an interim order staying further pro¬ 
ceedings in the District Court. So matters have 
remained; it appears that the interim order has 
not been confirmed nor has the State Govern¬ 
ment raised any objection to the order of stay. 
It must therefore, I think, be assumed that the 
Government is, in effect, a consenting party to 
the stay of the arbitration suit. In these circum¬ 
stances it is in my view somewhat difficult for 
the respondents to contend successfully that the 
petitioner should now be relegated to his arbitra¬ 
tion suit. There are however other factors which 
I consider this Court is entitled to take into con¬ 
sideration in determining whether it should exer¬ 
cise its discretion in issuing a writ. The dispute 
between the Association and the Government be¬ 
gan in the year 1948. We are now nearing the 
end of 1953, and it is apparent that there has 
been constant friction between these parties in 
the Intervening years. 

If we relegate the petitioner to his suit the ques¬ 
tions which have been argued before us at length 
will have to be reargued before another court and 


It IS unfortunately not improbable that several 
years may eiupse before a final decision is reach 
ed. An early disposal of the matters at issue 
between the Association and Government is in 
the inteiest of both. Taking all the circums¬ 
tances into consideration I find it difficult to hold 
that the arbitration suit constitutes, in November 
1953, a remedy equally convenient, beneficial and 
effectual, and I would not reject the petition on 
the ground that it does. 

(31) I now turn to the first question, namely 
whether the Association had at any time a right 
under the 1940 Rules to the grant of a mining 
lease in respect of limestone. Rule 6 of the 1940 
Rules provides that 

“Nothing in these Rules shall apply to minor 
minerals, such as slate, building stone, lime¬ 
stone and clay, the extraction of which may be 
regulated by such separate orders as the provin¬ 
cial Government may pass in the matter, hav¬ 
ing regard to the merits of each individual 
case.” 


and it is the contention of the Association that 
the Provincial Government had by order applied 
the 1940 Rules to the extraction of limestone. This 
is denied by the State on whose behalf it is said 
that neither were the 1940 Rules applied to lime¬ 
stone generally nor was any separate order made 
in the case of the Association. A subsidiary 
submission made on behalf of the Association is 
that it is only limestone used for lime burning 
which is a minor mineral under these Rules, and 
that limestone used for other purposes is by im¬ 
plication a major mineral. This contention is 
based on the fact that in Rule 6 the words ‘lime¬ 
stone’ and ‘clay’ are not separated by a comma 
but joined by the word ‘and* from which it is 
argued that the minor mineral referred to is a 
combination of limestone and clay and not pure 
limestone. It is however a well known rule of 
grammar that where reference is made to a series 
of items repetition of the word ‘and’ or ‘or’ as 
the ca.se may be, is avoided by the use of a com¬ 
ma except in the case of the last pair of words 
when the appropriate conjunction is inserted. 
The submission in my opinion is without founda¬ 
tion. 


✓ 


(32) Tlie main contention involves a question of 
fact. The Association, there can be no doubt, 
was primarily interested in the commercial possi¬ 
bilities of exploiting the limestone resources of the 
Dehra Dun district, and when it applied for a 
prospecting licence the mineral in which it was 
most interested, although others were also men¬ 
tioned, v;as limestone. The licence which was 
granted to it on 31-7-1948, was in the Standard 
Form prescribed by the 1940 Rules. It was pur¬ 
ported to be made between the Governor of the 
United Provinces of the one part and the Asso¬ 
ciation of the other part, and after reciting that 
the Association had applied 
‘for a licence to prospect for sulphates, carbo¬ 
nates. phosphates and sulphides such as gyP- 
sum, alabaster, limestone, calcite marble, dolo 
mite, magnecites, apatite, rock sulphates, phy- > 
rites’ / 

granted and demised to the Association the sole 
right and licence 

'to enter upon the lands described in the said 
schedule and to mine, quarry, bore, dig, search 
for win and work aU or any of the above men¬ 
tioned minerals lying or being within, under 
or throughout the said lands.' 

Eighteen days later, on 18-8-1948, the Collector 
wrote to the Association a letter (Appendix J 1 
to Brij Lal Suri’s first affidavit) stating that as 
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under the 1940 Rules a licence cannot be grantea had in fact been made by the Government ap- 
for minor minerals, the entry relating to lime- plying the 1940 Rules to limestone. 


stone in the Association’s licence is deleted and 
that the Association should present me licence 
at his office for correction. The Association pro¬ 
tested, and drev/ the Collector’s attention.to two 
earlier communications from the Deputy Secre¬ 
tary to the United Provinces Government to The 
Superintendent, Dehra Dun: G. O. No. 1293 WP/ 
XVIII-W32/T942 dated 12-4-1943, and D. O. No. 
2419 (L) XVIII dated 27-7-1943. Copies of these 
letters have by consent been made part of the re¬ 
cord. In the fli'St of these letters occurs the 
following sentence: 

'Notwithstanding any previous orders, any appli¬ 
cation for the grant of a leise in respect of 
tliese deposits’ — that is, limestone — ‘should 
be referred to Government for sanction’, 

and in the second is to be found the following: 

‘You will observe from Rule 6 of the U. P. Min¬ 
ing Concession and Mineral Development Rules 
that those rules do not apply to Limestone, but 
in view of the importance of these deposits near 
Mussoorie Government consider that it will be 
desirable to apply to them the same rules as 
for major minerals.' 

On 23-8-1948, the Collector wrote to the Associa¬ 
tion a further letter (Appendix. LI) in which he 
fiaid .'71:;?) 

“It is therefore within the powers of Govern¬ 
ment to give you a prospecting licence for 
minor minerals such as Limestone under R. 6 
of the U. P. Mining Concessioirs and Mineral 
Development Rules 1940. The entry regarding 
limestone In your Licence is therefore in order." 

A little later the Collector appears to have again 
had doubts about the matter and on Gth ScpLcm- 
ber following he informed the Association that 
he had refeiTcd the whole question to Govern¬ 
ment and that in the meantime the quan-ying of 
limestone was to be stopped. No further letter 
appears to have been sent to the Association prior 
to the meeting of representatives of Government 
and the Association held on 17-11-1948, to w'hich 
I have already referred, but on 16-10-1948, Sri 
L. M. Bhatia, the Under Secretary, Industries De¬ 
partment, United Provinces Government wrote a 
letter, No. G. O. 3805 (5)—XVIII-245 (Appendix 
O. 1) to the Collector, Dehra Dun, which contain¬ 
ed the following sentences; 

“No party can be allowed to use it” — that is, 
a prospecting licence — "for purposes other 
than those contemplated under the rules. It is 
true that the 1940 Rules, as they stand, are not 
clear cut on this point and leave much room 
for doubt. Government have, therefore, taken 
up a detailed examination of the rules, v/hich 
are now equally applicable to Limestone, v/ith 
a viev/ to fill up the.se gaps and suitable ins¬ 
tructions in the matter v/ill issue in due 
course". 


ttiou ^.aiu la uic course oi argument 
on behalf of the Association that the latter had 
no reason to foresee that the Slate would raise 
ihc pomt that the 1940 Rules did not apply to 
limeotone, and (hut it was unable to obtain ins¬ 
pection of certain files in the custody of the Dis 
trict Magistrate, Dehra Dun. These are aaitteis 
Of dispute, and m the view I take it is not neces- 
saiy lor me to express an opinion on them 

(351 The contention of the State is that the 
Assocjation h. s huied to discharge the burden ox 
pio/mg tne existence of any such order, its atti¬ 
tude IS a purely negative one; a denial that Uie 
^atemeno m Sri L. M. Bhatia’s letter of the 16th 

Eho v rh^ i produced no evidence to 
show that the statement m that letter is wrong 

or IS based on some misunderstanding* but it 

must be noted that there is on the recoil a letter 

irom tins same officer. Sri L. M. Bhatia (to S 

out atteiit.on w^s not drawn by the respondents 

^rmg- the argument) dated 27-5-1949, (innexure 

lette^UiM statement in his earlier 

stoni ^ applicable to iime- 

In my opinion this Court has not got before 
It mateiial sufficient for it to determine satislac- 
^rily w'hether any general order was made bv tiie 
Provmcial Government applying the 1940 Rutes 

fr» fv»c» A *; ^ ^"^^0 tase 01 the licence issued 

to the Association. I hold that tiie ri-iu i f -e 

Mn^n V applied for m tliis peU- 

tion IS not free from doubt and I 'im nf nrv ^' 

that we Should direct the i^ue of a writ of ^' 
iannts m the alternative in order that the exis' 

tun?to'to/wm^ on the re- 

(33) No rules have yet been framed bv thi'- 
Pi'<^scnbmg the procedure to be follovved on 

ar f “hini 'c^andamus;’ and° rhas so 

lai, i tnmk, been the practice of the Court tn 

Issue a peremptory writ requiring unwnditioVa^ 
compliance by the person to whom it dirXd 

of “j'usU''e'’aikrlu'" Administration 

I JUSLis^e (Miscclliin€ous Provisions) Art Af 

diS' Tz 

™ th^reC'^oi’ 

fn m the proceedings takin" the 

he can if necessary: 

sions orcfvil taken of the provh' 

Mon. or Civil P. c. for discovery and Inspection, 

qVintl The Queen v. Churchwardens of All 

Chelmsford Lid- ^ ^ P' Lord 


On 39-12-1948, the Collector informed the Asso¬ 
ciation in ^\Titing (Appendix T. 1) that its licence 
“is hereby cancelled”. 

(33) The Association’s case Is that the statement 
In the letter of 16-10-1948, that the 1940 Rules 
“are now equally applicable to Limestone” taken 
in conjunction with the subsequent conduct of 
the representatives of Government at the meet¬ 
ing held on the 17th November, which it is said 
proceeded on the assumption that the Associa¬ 
tion’s licence covered limestone, and in the ab¬ 
sence of any evidence to the contrary, is suffici¬ 
ent to enable this Court to infer that an order 
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o 111 ie.specc 01 which 

a rule tor a mandamus has been granted unon 

appears to be doubtful, the Court 
equently grants a mandamus in order that 

he right may be tried upon the return this 
IS also a matter of discretion.” ’ 

(1912) mi"® 0^ Companies' 

uyi.il d K B 23 (N) a rule had been 
mg upon the Registrar of CompaSe^ ' 

cause why a writ of 'mandamus’ should 
directed to him commanding him to retain^^H 
register the memorandum and articles of aLoda 
tion of a certain company. The Registrar hkd 
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declined to do so on the ground that the name 
of the company so nearly resembled that of 
another company as to be calculated to deceive. 
In discharging the rule Lord Aiverstone. C. J., said 
that the Court could not make the rule for a 
.‘mandamus’ absolute unless it came to the conclu¬ 
sion either that the name was not calculated tc 
deceive, or 

"that there was so much doubt in the matter 
or such dispute of fact that we thought it desir¬ 
able to allow the writ to issue that a return 
might be made in order to have further investi¬ 
gation upon further materials." 

There is in my judgment in the present case such 
a dispute of fact that ‘further investigation upon 
further materials’ is eminently desirable. 

(39) I would therefore direct the issue of a 
writ in the nature of ‘mandamus’ to the first res¬ 
pondent commanding it to execute in favour of 
the Association a mining lease, in respect of the 
minerals specified in the prospecting licence dated 
31-7-1948, for a term of 30 years over an area to 
be determined in accordance with the provisions 
of R. 35 of the Mineral Concession Rules. 1949, 
within one month or to show cause to the con¬ 
trary. 

(40) The petition also contained other prayers, 
the second of which was lor a writ in the nature 
of ‘certiorcii'i’ to qua.sh an order made on 15-2-1951, 
by the second resix)ndent suspending the peu- 
tionei's licence for explosives. That licence has 
now expired and the petition .so far as that relief 
is concerned has become infructuous. If. on an 
application being made to him for a fresh licence 
the second respondent declines to grant it for 
reasons which would (ntitle the petitioner to move 
this Court for relief the present petition is no bar 
to his doing so. The Advocate General has given 
the Court an iinctertalcing that the first respon¬ 
dent will, without further delay, consider and dis¬ 
pose of two applications made by the petitioner 
for mining leases in respect of other areas dated res¬ 
pectively 27-10-1949, and 28-10-1949. This was the 
subject of the seventh prayer. Tlic remaining 
reliefs sought by the petitioner were not pressed 
before us. 

(41) The question of costs will be considered 
on the return to the writ. Further proceedings 
are not tied to this Bench. 

P. N. SAPRU J. : 

(42) This is a petition under Art. 226 of the 
Constitution. The main reliefs sought by the peti¬ 
tioner are: 

"(a) a writ of certiorari or such other order 
or direction commanding respondent No. 1 to 
execute in favour of the petitioner the long 
term mining lease applied for by him on 20-9- 
1948 in accordance with the Mines and Minerals 
(Regulation and Development) Act, 1948, (Act 
53 of 1943) reads with Mineral Concession Rules, 
1949. 

(b) an order or direction to respondents Nos. 

1 to 5 not to interfere with the petitioner’s right 
of possession & enjoyment of the mineral pro¬ 
perty and not permit or alienate any right or 
interest to any other person in the aforesaid 
property and 

(c) a WTit of mandamus or any other direc¬ 
tion or order commanding respondent No. 1 to 
dispose of the petitioner’s applications dated the 
27th and 28th October 1949 respectively and to 
pass orders thereon in accordance with the 
Mineral Concession Rules, 1949.” 


(43) Licluded in the petition are prayers for 
certain other reliefs which it is unnecessary to spe¬ 
cify here. 

(44) The facts which have given rise to this, 
petition may be stated as follows; 

(45) Of the joint family firm known as Messrs. 
Northern India Lime Marketing Association the 
petitioner is the ‘karta’. The four other members 
of this firm are his sons, namely, Manohar Lai. 
Madan Gopal, Nand Gopal and Surendra Mohan. 
The petition has been filed by the petitioner 
on behalf of the firm as a whole. The petitioner 
firm was granted a prospecting licence (No. 5 of 
1948) which is marked as Appendix ‘A’, p. 89, on. 
31-7-1948 for a period of one year in the first 
instance covering an area of ten villages in the 
district of Dehra Dun. This district has rich 
limestone deposits. This licence permitted the 
petitioner firm to prospect for sulphates, carbo¬ 
nates and sulpirides such as gypsum, albaster,. 
'limestone’, calcite marble, dolomite, magnocites, 
apatite, rock sulphate and phyrites in the land 
mentioned above in Dehra Dun district. 


It was executed in the standard form pres¬ 
cribed for prospecting licences, i.e., it was in the 
form of an agreement or indenture made between 
the Governor of Uttar Pradesh of the one part & 
the licensee of the other part. It purports to have 
been signed on behalf of the Governor by the 
then Collector of Dehra Dun, Sri A. D. Pandit, 
and Sri Brij Lai Suri on behalf of the Northern 
India Lime Marketing Association. Under its 
terms, the ‘exclusive’ right to exploit the mineral 
resources and to enter upon the land, to mine, 
quarry, bore, dig, search for, win and work all 
or any of the above mentioned minerals lying 
or being within, under or thereabout the said 
lands was conferred upon the petitioner firm. 

The petitioners case is that the land specified 
in the licence was put into his possession and 
that thereafter he started quarrying, and exercis¬ 
ing the rights which had been granted to him 
under the licence. The petitioner’s allegation fur¬ 
ther is that his possession was proclaimed in the 
village comprised in the licence through the tahsil- 
dar. After depositing the requisite security under 
the rules and complying with the other rules of 
procedure governing such applications, the peti¬ 
tioner, invoking his rights under Cl. IVd) of the 

licence, applied on 20-9-1948 for a mining lease 

for 30 years relying not only on Cl. IVd) of the 

licence but also — and this is important — on 

R. 33. United Provinces Mining Concessions and 
Mineral Development Rules, 1940, which provides 
that the licensee shall have a right on or before 
the termination of his licence in the case ^ of 
minerals other than precious stones to a mining 
lease in accordance with the terms contained 
the rules for mining leases. 

It may be further mentioned that there is a 
provision in R. 31 of the 1940 Rules that if the 
licensee has before the termination of the perioa 
of licence applied for a grant of a mining lease 

"the Collector may further extend the 

of the licence until a mining lease ^is grantea 

or for such time as he may deem fit.” 


it may be mentioned that on 26-10-1948 a 
u was filed by persons claiming to be worKin« 
lerals under leases from certain 
injunction restraining the petitioner irom 
irrying limestone in the licensed area. On S-n- 
8 another suit of a similar nature was filed oy 
le other parties. ‘Ex parte' injunctions were 
,nted in both the suits which were ultimately 
missed on 10-2-1950 and 14-1-1950 r^spec- 
On 3-11-1948 the Collector, however, direct- 
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ed the 4 >etitioner not to caiTy on the operations 
in the excluded area on the ground that one Sri 
Jairam Singh Oberoi had been granted a certifi¬ 
cate of approval and that the U. P. Government 
had directed that, pending a final decision about 
the grant of a lease, no other party should be 
allowed to remove limestone from the area which 
he had hitherto been working and where he had 
spent considerable sums of money in the construc¬ 
tion of roads etc., (see Appendix Fi. P. 209). 

The petitioner protested against that order & sent 
I a telegram to the Minister, Development Industries, 
Lucknow, on 12-11-1948 (see Appendix Ql, p. 211), 
requesting him to recall the orders interfering 
with his work of essential production. He also 
wanted an enquiry to be instituted into the con¬ 
duct of those responsible for interference with 
him. On the same date, i.e., 12-11-1948 the peti¬ 
tioner also interviewed the Secretary to the U. P. 
Government, Industries Department, Sri Mathur. 
On 17th November there was a meeting at Luck¬ 
now at which the Collector, Sri A. D. Pandit, and 
the Industries Secretary, Sri H. K. Mathur, w'ere 
present. In a later part of this judgment I shall 
discuss the conclusions I have arrived at in regard 
to the happenings at this meeting. 

To continue with the story, on 22-11-1948 the 
Collector issued a temporary permit to the peti¬ 
tioner permittihg him, pending the issue of a min¬ 
ing lease, to extract 10,000 tons of limestone from 
the area described in his prospecting licence dated 
31-7-1948, subject to certain conditions (see Ap¬ 
pendix SI, p. 217). In December 1948 the petitioner 
was asked to deposit Rs. 30,000/- as advance royal¬ 
ties. On 30-12-1948 the Collector wrote to the peti- 
' tioner firm that he would cancel the permit un¬ 
less the royalty was paid within 24 hours by it. 

On 14-G-1949, i.e., before the expiry of his pros- 
T peeling licence, the petitioner wi’ote to the Collec¬ 
tor pointing out that as he had applied for a long 
term lease on 20-9-1948 in accordance with the 
rules governing the application and issue of a min¬ 
ing lease of the land for which the prospecting 
licence No. 5 dated 31-7-1948 had been granted 
to him and that as there was likely to be some 
further delay in the execution of the mining 
lease, the prospecting licence granted to the peti¬ 
tioner firm should be extended till the issue of 
the mining lease in his favour (see Appendix B, 
p, 109). On 28-6-1949 the Collector wrote to the 
petitioner informing him that his prospecting 
licence No. 5 dated 31-7-1948 had been cancelled 
and that indeed he had himself voluntarily agreed 
to abrogate the licence on 17-11-1948 (vide Ap¬ 
pendix B/B, p. 111). 

On 12-7-1949 the petitioner wrote to the Secre¬ 
tary to the Government U. P., Industries Depart¬ 
ment, Lucknow, requesting him to pass orders for 
the gi'ant and execution of a mining lease and 
pointed out that the Central Government had 
permitted the Provincial Government to grant 
mining lease, pending the issue of rules to be 
framed by the Central Government under the new 
Act, in accordance with the instructions issued 
, to them by the Central Government and his prayer 
' was that, in case of any further unavoidable delay 
in the execution of the mining lease, orders might 
be passed extending the period of the prospecting 
licence till such time as the lease was executed. 
He placed his reliance on Cls. (1) & (2) of Part IV 
of the licence agreement (see Appendix C. P. 113), 
which are reproduced below: 

“IV(1). During the subsistence of this licence the 
^ licensee shall have the right subject to com¬ 
pliance with the said rules to a mining lease 
in accordance with the said rules in respect 


Allahabad 403 

of over so much of the said lands as the licensees 
may desire and the Provincial Government shall 
think fit to grant and to the first oiler of 
such mining lease in respect ol precious siones 
within the said lands as Governor may think lit 
to grant. 

(2) If during the term hei'eby gfiinled tiie 
licensees shall apply in accordance with the 
said rules for a mining lease of the said lancki 
or any part tiiereof tms licence shall upon the 
expiration by effluxion of time of the term here¬ 
by granted if the licensees shall by notice in 
writing to the Collector so required be extended 
for a further term to and either on the date 
on which such lease shall be gTanted or on 
such other date as the Collector shall in ins 
discretion prescribe." 

On 24-7-1949 the Secretary to Government, U. P., 
Industries Department, Lucknow, wrote to the 
Counsel for tne petitioner, Sn J. M. Chatterj*, 
pointing out that he had not promised to get the 
petitioner’s licence extended so far as limestone 
or gypsum was concerned. As regards the other 
minerals, the petitioner was told that 'prima facie’ 
at that time there was no prohibition against the 
grant of permission to private parties to exploit 
those mine)-als and that the petitioner's application 
would be considered on its merits and early orders 
passed. The letter further stated that tne rules 
lor the grant of mineral concessions and mining 
leases were under revision by tne Central Gov'ern- 
mont in consultation with the Provincial Govern¬ 
ment and that it was not possible for Si'i Surl or 
any one else to get anything out of Goveniment 
by using “high pressure methods", (see Appendix 
D, p. 115). 

It is argued that this was tantameunt to a 
refusal to grant a permit for extracting lime¬ 
stone at that time. On 11-3-1949 the petitioner 
wrote to the Central Government to direct the 
Provincial Government to execute the mining lease 
in his favour to which he was entitled (see Ap¬ 
pendix E, p. 117). On 22-9-1949 the Central Gov¬ 
ernment wrote a letter to the U. P. Gov¬ 
ernment which is marked Appendix F, p. 119, sta^.^ 
ing that it would no doubt be preferable for the 
Provincial Government to issue fresh mining leases 
on the coming into force of the new rules; but it 
was not desirable in the public interest that min¬ 
ing activities should come to a stand-still in the 
meantime. 

It was, therefore, suggested that the Provincial 
Government might consider extending the period 
of the prospecting licence of the petitioner by 
another year from the date of expiry (see Appen¬ 
dix F, p. 119). On 27-10-1949 and 28-10-1949 the 
petitioner submitted further applications for the 
grant of a mining lease in respect of some other 
minerals. On 23-1M949 the Assistant Secretary 
to the Government of India, Ministry of Works, 
Mines and Power, New Delhi, Sri M. Malhotra, 
wrote to the Secretary to Government, U. p. In¬ 
dustries Department, Lucknow, pointing out that 
the petitioner had written to them that he had 
not been granted either a mining lease or renewal 
of the prospecting licence for which he had made 
an application to the Provincial Government and 
that his minerals production was suffering. 

The letter added that it was not desirable in 
the public interest that mining activities should 
come to a stand-still. It was further pointed out 
in that letter that Minei-al Concession Rules under 
S. 5, Mines and Minerals (Regulation and Develop¬ 
ment) Act, 1948, had since been issued in the 
Gazette of India (Extraordinary), dated 19-10-1949. 

A request was. therefore, made that the Provincial 
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Government should take a very early decision on 
the application of the petitioner so as to enable 
him to proceed with the production of the minerals 
in question (vide Appendix F/F, p. 121). On 
24-11-1949 a permit was issued by the Collector to 
the petitioner. On 2 d- 1 1-1949 the petitioner firm 
made an appliCc^Uon against the U. P. Govern¬ 
ment under 20, Arbitration Act in the court 
of the Civil Judge, Deara Dun. It was numbered 
as suit No. 202 of 1919 (see Appendix G, p. 123). 
The prospecting licence contamed the following 
arbitration clause; 

“IV(5c If and whenever any dispute or question 
shall arise regarding the construction, meaning 
or effect of these presents or the rights, powers, 
liabilities or duties of the licensees hereimder 
or as to the amount or payment of any royalty, 
or other payable by virtue hereof or otherwise 
how'ever, in relation to these presents such dis¬ 
pute or question shall be referred to the Gov¬ 
ernor whose decision thereon shall be final and 
binding on the parties hereto. 

PROVIDED ALWAYS that any dispute as re¬ 
gards the price to be paid under Cl. 17(c) in 
head or Part II of these presents shall be deter¬ 
mined by two arbitrators one to be nominated 
by the Governor & the other by the licensees 
or in case of disagreement between the arbi¬ 
trators by an umpire to be appointed by the 
arbitrators by writing under their hands before 
proceeding with the arbitration and the decision 
of such arbitrators or umpire as the case may 
be shall be final and binding on the parties 
hereto.” 

(46) The points in dispute in respect of which 
the petitioner sought arbitration were ‘inter alia’ 
as follow's; 

”(i) Whether the applicant is entitled to hold, 
exercise and enjoy the land and all the rights 
and powers under the licence as he has been do¬ 
ing so far till I he grant of the mining lease with¬ 
out any hindrance or interference by the oppo¬ 
site party. 

(ii) Whether the opposite party can directly or 
indirectly alienate any rights or interests in the 
property to third party in violation of the con¬ 
tract or impose any conditions, limitations and 
restrictions over the rights, possessory or other¬ 
wise, of the applicant under the licence as the 
opposite party threatens to do. 


(v) Whether the opposite party can withold the 
grant of a mining lease to the applicant indefi¬ 
nitely as is being done by them.”. 

(47) The defence of the U. P. Government ap¬ 
pears to have been that the prospecting licence 
for minor minerals was not governed by the U. P. 
Mining Concessions and Mineral Development 
Rules. 1940 and that for that reason no application 
could be legally entertained nor any concession 
in pursuance thereof be conceded by the Collec¬ 
tor. A further plea was that the prospecting 
licence issued by the Collector was not binding 
on the Government as he was not competent to 
execute it. Other pleas taken were that the agree¬ 
ment was never acted upon and as a matter of 
fact had been voluntarily given up by the appli¬ 
cant. 

(48) It was further contended that the licence 
having run out its period and no other prospect> 
ing licence having been issued the applicant had 
no rights under the licence and that in any case 
the applicant was estopped by his conduct to pre¬ 
sent the application for arbitration. The line of 
defence taken would appear from the objections 
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raised against the interim injunction issued bv 
the court (Appendix M, pp. 131-133). ^ 

(49) On the very date on which the applica¬ 
tion under S. 20, Arbitration Act was made toe 
court at the instance of the petitioner fii-m issued 
an injunction (a) restraining the opposite party to 
the suit irom issuuig any permit, licence or lease 
to any other party, and (b) aUowmg any other 
person to remove or qUarry limestone in the area 
covered by the petitioner's licence (vide Appendix 
J, p. 129). On 30-11-1949 the petitioner institut¬ 
ed contempt proceedings lor breaches ol the 

2o-U- 1949. Thereafter between 13-12-1949 
and 18-12-195() disputes went on regai'ding the in¬ 
junction application before the court of the Civil 
Judge, Defu-a Dun. On 13-12-1950 the Collector 
ordered the petitioner to stop quarrying and re¬ 
moving minerals. j- 8 


On 18-12-1950 the Collector wrote to the railway 
authorities, Dehra Dun, directing them not to book 
limestone consigned by the petitioner firm and 
also to detain four wagons booked by them. On 
the same date, i.e., 18-12-11950, the Collector fur¬ 
ther wrote to two of petitioner's customers direct¬ 
ing them not to make any payment to the peti¬ 
tioner of the amount claimed to be due by him 
as price of the limestone supplied. On 19-12-1950 
the petitioner filed a third application for injunc¬ 
tion restraining Government from interfering 
with the petitioner’s rights (vide Appendix U, p. 
153). 


(50) It may be mentioned that the Collector 
passed another order on <1-2-1951 directing the 
petitioner to stop quarrying and removing lime¬ 
stone from two villages in the licensed area. Fur- 
tner an ‘ex parte’ order was passed under S. 144, 
Criminal P. C. by the Sub-Divisional Magistrate, 
Mussoorie, restraining the petitioner from quarry¬ 
ing and removing limestone from three villages. 
Moreover on that day the petitioner's licence for 
blasting explosives which he had been blasting 
since 31-7-1948 was suspended for the first time 
and on 15-2-1951 the District Magistrate ordered 
that the stocks of explosives in his possession be 
seized. The petitioner filed a representation for 
setting aside the ‘ex parte’ order of the Sub-Divi¬ 
sional Magistrate on 22-2-1951 and the allegation 
is that that has not been disposed of so far. 

Further on 23-2-1951 an order was passed by 
the Sub-Divisional Magistrate, Dehra Dun for the 
attachment of the petitioner’s property of Rs. 
9,000/- on account of royalty. Tliis, according to 
the petitioner, was an act unauthorised by law, 
there being no provision under the terms of the 
licence for such attachment. On 6-3-1951 the 
police seized the stock of gypsum which the peti¬ 
tioner had in his possession and the petitioner’s 
allegation is that this was done by the police 
under the orders of the District Magistrate who 
ordered the prosecution of the petitioner under 
S. 379, I. P C. for the offence of theft of gypsum 
from village Sehra. 

(51) The petitioner filed the present writ peti¬ 
tion on 16-3-1951 claiming the various reliefs men¬ 
tioned in the opening part of this Judgment. I 
have considered it necessary to narrate the facts 
stated above because on the assumption that the 
petitioner had, apart from any rights under^the 
contract with which we are not concerned, *also 
a statutory right to a mining lease’, it strikes me 
that the petitioner’s activities so far as the carry¬ 
ing of the limestone and other business is con¬ 
cerned were interfered with only after the Con¬ 
stitution came into force. No final orders by the 
Governor or Government appear to have been 
passed'on the first application for a mining lease 
though the position that the State Government 
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took up in the correspondence with him appears 
to be that he was not entitled to one. 

The fact, however, stands out that the peti¬ 
tioner’s possession was not actually disturbed until 
December 1950 and it is contended that it is 
because such disturbance took place after the 
Constitution had com'e into force tliat he could 
claim the aid of this Court under Art. 226 of the 
Constitution in respect of an agreement under 
which by force of statutoiy rules, the right to a 
mining lease, though it may have accrued to him 
before the coming into force of tiie Constitution, 
nevertheless subsisted on the date the Constitu¬ 
tion came into force and the present application 
was filed. 

Now even if it be assumed that the Govern¬ 
ment intimated through its letter No. 4/217, 
W. P./XVIII-245(S) 1948, dated 27-5-1949 addressed 
to the District Magistrate, Dehra Dun, that it con¬ 
sidered the prospecting licence as cancelled, it 
cannot be said that the controversy between the 
parties ended finally with that letter. Before its 
receipt the petitioner appears to have sent a 
letter on 14-6-1949 for the extension of the pros¬ 
pecting licence in view of the application made 
by it on 20-9-1948 for a long term lease. 

While the official attitude was that the peti¬ 
tioner firm had given up its rights to a mining 
licence at the meeting of 17-11-1948, the petitioner 
firm continued to assert that it had not done so 
and the petitioner’s contention is that no final 
orders were ever passed disposing of its applica¬ 
tion of 20-9-1948 under R. 24, Mining Concession 
Rules and that the refusal to do so deprives it 
of its right under S. 52, Mining Concession Rules, 
1940 to file a revision, if it becomes so necessary, 
against the order to the Central Government. In 
fact it is asserted by the i>etiUoner that the atti¬ 
tude taken up by the Central Government in res¬ 
pect of a representation made by it in or about 
May 1950 was that the petitioner’s representation 
was premature as the Provincial Government, as 
it was then called, had not disposed of the peti¬ 
tioner’s application dated 20-9-1948. 

(52) On these facts the first question that we 
have to consider is whether the petitioner is en¬ 
titled to any relief under Art, 226 of the Constitu¬ 
tion in respect of a prospecting licence under 
which, it is argued for the State, the right to 
obtain a mining lease accrued, assuming that it 
was one under statutory rules, both to the peti¬ 
tioner and was denied by the opposite party be¬ 
fore the Constitution came into force. Reliance 
has been placed on the Supreme Court case of 
— 'AIR 1951 SC 128 (D)’, for the proposition that 
every statute including a constitutional document 
is 'prima facie’ prospective unless it is expressly 
or by necesscry implication made to have a retros¬ 
pective operation and that the question of an in¬ 
consistency of existing laws with fundamental 
rights can only arise on and from the date all 
those rights came into being. 

Other cases to which reference may be made 
are those of — ‘AIR 1950 Cal 512 (G)’, — ‘AIR 
1951 Nag 443 (PB) (F)', and — ‘AIR 1952 SC 339 
(E)’. It is unnecessaiy to consider these and 
other cases in this case in the view that I am 
taking. 

(53) Properly speaking, in my opinion, no ques¬ 
tion of the retrospectivity of Art. 226 of the Con¬ 
stitution arises in this case. On the facts which 
have been set out above, it is clear that there was 
no disturbance with the petitioner’s possession of 
the quarries until after the Constitution came 
into force, though it is true that the right to a 
mining lease accrued to him before the expiry 
of the prospecting license in 1948 and could be 
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specifically enlorced by him under Art. 113, Limi¬ 
tation Act within three years. That Article fixes 
a period of three years for specific perlormauce 
of a contract from the date fixed for tiie perform¬ 
ance or if no such dale is fixed, when the piam- 
tiff has notice that performance is refu.sed. 

There is no specific article fixmg the time limit 
for a suit to emorce a statutory liability lor speci¬ 
fic performance of a contract inferable from a, 
statute or statutory rules. There being no such 
period fixed by the Limitation Act lor such a 
liability, the article wliich would govern limitation 
for such an action would presumably be Art. 120, 
Limitation Act, 1908. Now, even if it be assumed 
that tlie right to sue for specuic performance 
of the contract for a mining lease either accrued 
to him when his application dated 20-9-1948 lor a 
mining lease is said to have been refused uirder 
the prospecting licence which was only for a year 
or ins prospecting licence cancelled, the position 
is that belore the expiry of the period within 
which a suit could have been brought another re¬ 
medy, namely, that of invoking the writ Jurisdic¬ 
tion of tins Court under Art. 226, provided he 
could otherwise make out a case for it, became 
available to the applicant under the Constitu¬ 
tion. 

The position, as I see it, is that on the allega¬ 
tions made by the petitioner he had a subsistmg 
right at the time the Constitution came into opera¬ 
tion which could have been enforced by a regular 
suit for specific performance. I do not see why, 
in these circumstance, on the assumption that 
he had a su’osisting right to sue for specific per- 
foianance for the grant of a contrvXt, either statu¬ 
tory or otherwise for a mining lease, the alter¬ 
native remedy, 'if other suitable conditions exist’, 
for the grant of a writ siiould be deemed to be 
barred on the mere ground that at the time when 
the right to the mining lease or its renewal ac¬ 
crued the constitutional remedy provided under 
Art. 226 had not come into exislenve. 

Reference may be made on this part of the 
ca.se to the case of — ‘AIR 1950 SC 163 (Hj’. In 
that case the petitioner had been carrying on 
w'holesale business in vegota’oles and fruits at 
Kairana in the district of iTuzaffarnagar in Uttar 
Pradesh State for two years at a rented shop, 
there being no bye-laws regulating the sale of 
vegetables and fruits within the limits of the 
municipality. Bye-law.s having been passed on 
19-4-1949 and confirmed on 1-1-1950 by the Com¬ 
missioner, the respondent board auctioned "the 
contract for wholesale of vegetables” to the 
highest bidder, one Habib Ahmad. The applica¬ 
tion of the petitioner for a licence to carry on his 
W'holesale business was rejected by the re.spondent 
board by a resolution on or about 22-12-1949. 

The decision, however, was not communicated 
to the petitioner until 9-2-1950. He was required 
by the notice served on him of that decision to 
desist from selling any vegetables. V/hile the bye¬ 
law provided that no person shall establish any 
new market or place for wholesale business in 
vegetables except with the permission of the 
board there was no bye-law authorising the board 
to issue a licence. Consequently a monopoly hav¬ 
ing been granted to Habib Ahmad the board 
found itself unable to grant a licence to the peti¬ 
tioner to carry on wholesale business in vegetables 
either at the fixed market place or at any other 
place within the municipal limits of Kairana. 

On the above facts the Supreme Court came to 
the conclusion that the bye-laws were void under 
Art. 13(1) of the Constitution. Their Lordships 
repelled the argument that the bye-laws having 
come into force on 1-1-1950. i.e., before the Consti- 
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tution came in force, the petitioner had no 
right to continue the business and that therefore 
his case could not be governed by Art. 19(l)(g), 
as that would amount to protecting persons who 
were carrying on business before the Constitution 
came into iorce. I think the principle of that 
case applies and I am satisfied that the plea that 
the petition should fail on the ground that it 
relates to a period anterior to the coming into 
force of the Constitution has, on the facts esta¬ 
blished in this case, no basis. 

(54 1 I come now to the main part of the peti¬ 
tioner’s case. The petitioner’s case is that he was 
under the prospecting licence entitled to a mining 
lease, that that right was not merely contractual 
but, having regard to the Mining Concessions 
Rules which gave a right to the holder of a 
prospecting licence to a mining lease, essentially 
one based upon statutory rules, that the licence 
and the statutory rules vested him with rights 
of properly in the mines prospected by him and 
that he is. therefore, entitled to seek the assist¬ 
ance of this Court to give him the relief that 
he seeks under Art. 225 of the Constitution. To 
put it rather differently, the contention of the 
learned counsel for the petitioner is that, apart 
from the prospecting licence, he has by virtue 
of that licence a right under various statutory 
rules for a mining lease and that inasmuch as 
there has been a failure to grant it to him he is 
entitled to the reliefs asked for in this petition. 

(5oj The learned Advocate General denies that 
the rules on which reliance is placed by the learn¬ 
ed couasel for the petitioner have any statutory 
force and contends that, in any case, these rules 
have not been made applicable to limestone. His 
argument is that that being so no prospecting 
licence given under the rules can give rise to any 
right to the petitioner as regards limestone. The 
learned Advocale General's contention is that all 
that can be said at the most is that contractual 
obligations arose under the prospecting licence. 

If that is so, obviously an application for a 
writ of mandamus cannot be a proper basis for 
enforcing them. The case for the State is that 
mandamus can only be granted where the appli¬ 
cant has a right to the performance of a legal 
duty and has no other specific or equally appro- 
prie.te and convenient means of compelling its 
perfonnance. Obviously that duty should be of an 
imperative and not a discretionary character. I 
think that this proposition cannot be disputed 
and it is uiinecessemy to quote authorities in sup¬ 
port of it. The question, however, is whether 
the duty in this case was on the facts established 
in tills case, a statutory one and this will be dealt 
with on a latter part of the judgment. 

(56' Another line of argument advanced by the 
learned counsel for the State is that whatever 
rights might have been possessed by the peti¬ 
tioner w'ere voluntarily given up at the meeting 
of the 17th November to which reference has been 
made. 

(57) The argument which has been advanced 
by the learned Advocate General is that the rules 


on which reliance has been placed by the learned 
counsel for the petitioner and which are suppos¬ 
ed to have given liim a statutory right as the 
holder of a prospecting licence to a mining lease 
are really departmental rules having no Parlia¬ 
mentary or legislative sanction beliind them, in 
view 01 this argument it is necessary to examine 
the origin of the 1940 Rules and determine whe¬ 
ther they can be said to have any statutory basis 
and whether they conlerred any statutory rights 
to the holder of a prospecting license lor a min¬ 
ing lease. 

(58j The learned Advocate General has referred 
to the paucity of legislation on the question of 
mines and contended that the only pieces of legis¬ 
lation prior to 1948 with regard to mining opera¬ 
tions v/ere Regulation 2 of 1800 wliich sought to 
regulate the working of stone quarries at Chunar, 
Ghazipur and Mirzapur and the Indian Mines Act, 
1923, the main concern of which was the regula¬ 
tion of conditions on labour in Indian mines. Act 
4 of 1923 was passed with the object of amend¬ 
ing & consolidating the law relating to the regula¬ 
tion and inspection of mines and came into iorce 
on 1-7-1924. It has been amended from time to 
time by the following Acts: 

The Repealing and Amending Act (37 of 1925), 

The Repealing Act (12 of 1927), 

The Indian Mines (Amendment) Act (13 of 1928), 
The Indian Mines (Amendment) Act (21 of 1931), 
The Indian Mines (Amendment) Act (5 of 1935), 
The Indian Mines (Amendment) Act (11 of 1938), & 
The Indian Mines (Amendment) Act (29 of 1937). 
Barring these Acts, the learned Advocate General 
contends that there is no Act of the legislature 
concerning itself with mines or mineral develop¬ 
ments. The regulation and the Acts noted above 
were passed to regulate the conditions of labour 
on mines and to lay down the duties and responsi¬ 
bilities of owners, agents and managers and did 
not contain any provisions for the conditions on 
which prospecting licences might be granted. The 
argument for the State is that there is no statu¬ 
tory basis for the 1940 Rules, which, it is alleged 
by the petitioner were made applicable to mines, 
minerals etc., such as limestone by a separate 
order by the State Government in 1948 and that 
the petitioner’s case, therefore, being one based 
upon a contract cannot be the subject-matter of a 
writ application for mandamus. 

(59) Before analysing the above argument, I 
think it desirable to consider the validity of the 
argument raised by the Advocate General that the 
Collector had no authority to sign a prospecting 
licence on behalf of the Governor, that indeed he 
acted without authority in doing so and that the 
Governor or Government is not bound by the 
prospecting licence given by the Collector. I may 
at once state that I am unable to accept this 
argument as correct. By Notification No. 
765/VIM27-1935. dated 27-4-1938, the Collector 
was vested with powers of making contracts on 
behalf of the Governor in respect of matters 
enumerated therein. That notification reads as 
follows: 


“In exercise of tlie powers conferrel by sub-s. (3) of S, 175, Government of India Act, 1935. the Governor of the 

United Provinces is pleased, in supersession of the resolution of the .Government of the United Provinces in the 

Judicial (Civil) Department Xo. 95'/Vn-127.1035, dated 15-7-1937, to declare that the undermentioned contracts and 
assurances of property may be executed as follows : 


3 fa) Contracts and other instruments connected with ferries, 
dues for grazing cattle on places other than canal banks, fisheries, 
nazul buildings, sponlan ous products and minerals, execution of 
works not under the Public works department and the supply of 
necessaries for depots. 


By Collectors and Deputy Commissioners and 
also all other otficers below the rank of depart¬ 
ments, e. g., heads of local offices who have been 
or may be empowered to enter into a contract. 

P. C. Mogha, 

Secretary to Government, United Provinces.” 
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This notification was made under sub-section (3) 
of S. 175, Government of India Act, 1935, which 
is to the following effect: 

“Subject to the provisions of this Act with res¬ 
pect to the Federal Railway Authority, all con¬ 
tracts made in the exercise of the executive 
authority of the Federation or of a Province 
shall be expressed to be made by the Governor 
General, or by the Governor of the Province, as 
the case may be, and all such contracts and 
assurances of property shall be executed on be¬ 
half of the Governor General or Governor ‘by 
such persons and in such manner as he may 
direct or authorise." 

(60J It is apparent that under the notification 
of 27-4-193B, the Governor had authorised the Col¬ 
lector to execute contracts and other insiruments 
eonnected with spontaneous products and 
minerals. The prospecting licence having been 
signed by the Collector on behalf of the Governor 
must, therefore, be deemed to be a valid prospect¬ 
ing licence and the argument of the counsel lor 
the State has no force on this point. 

(61-70) The prospecting licence is marked as Ap¬ 
pendix A and purports to have been executed on 
31-7-1948. It is as pointed out before, in the form 
of an indenture between the Governor of the 
United Provinces of the one pare and the pc-ti- 
tioner firm of the other part and signed by the 
Collector on behalf of the Government. From a 
perusal of that document it would appear that me 
petitioner firm was granted the sole right to enter 
upon the lands described in the schedule and to 
mine, quarr>’, bore, dig, search for, win and work 
all or any of the minerals lying or being within, 
under or throughout the said lands. It would 
further appear that the petitioner had a fuvlhcr 
right by notice in widting to the Collector made 
before the expiry of the licence to require an ex¬ 
tension Of the period of his licence ior a iurther 
term to either on the date on which such lease 
.shall be granted or to on such other dales as the 
Collector shall, in his discretion prescribe. 

(71) The petitioner invoked his right witiun the 
period the licence was subsisting after having 
deposited the requisite security and complying 
with all the rules of procedure governing appli¬ 
cations of the grant of mineral concessions. On 
the basis of the clauses referred to above, it is 
now contended by the learned counsel for Uie 
petitioner that the prospecting licence made the 
grant of the mining lease to the petitioner manda¬ 
tory. Had this only been the case, the proper 
remedy no doubt for the petitioner would ha\e 
been to fight the matter out by way of a regulai^ 
suit for specific performance of the contract foi 
a mining lease. It is, however, contended that the 
liability created under the prospecting licence was 
not of a purely contractual nature but had also 
a statutory basis, inasmuch as under the rules 
having the force of law the petitioner was as of 
right entitled to a mining lease and the denial by 
the State Government to comply with tho.se rules 
entitled him to a mandamus to have that duty pei- 
formed. 

(72) The question has. therefore, to be considered 
whether apart from any right under the prospect¬ 
ing licence for which the proper remedy seems 
10 be a regular suit for specific performance, tne 
petitioner had any rights under any rule having 
the force of a statute to a mining lease. ^ 
involves a consideration of the question whetner 
the rules on which reliance is placed have any 
statutory basis at all. The learned Advocate 
General contends, as I have said before, that tlie 
rules to which our attention has been invited and 


which I shall presently notice are merely depart¬ 
mental rules having no legislative sanction bc- 
liind them. I shall now proceed to deal with 

this matter. 

(73) The question, therefore, to which I shall 
now 1 ddress myself is whether the United Pio- 
vinces Mineral Concessions and Mineral Develop¬ 
ment Rules. 1940, published in the United Pro¬ 
vinces Gazette, Part 1-A, dated 2B-12-1940, under 
Industries Department. Miscellaneous, Notifica¬ 
tion No. 1825 XVIII'319 (L) — 40, dated 19-12- 
1940 have any statutory basis. Before doing so 
I may point out that Rule 3 lays down: 

“No licence to prospect for minerals or lease of 
mines and minerals shall be granted otherwise 
than in accordance wiih these rules, except 
with the previous sanction of the Provincial 

Government." 

Rule 4 lays down the conditions under which a 
certificate of approval or a prospecting licence or 
a mining' lease shall be granted to a person. Rule 
6 expressly enacts that— 

“Nothing in these rules shall apply to minor 
minerals, such as slate building stone, lime¬ 
stone and clay, the extraction oi which may be 
regulated by such separate orders as the Pro¬ 
vincial Government may pass in the matter, 
having regard to the merits of each individual 

case." 

(74) It will be noticed that Rule 6 exempts 
minor minerals such as slate building stone, lime¬ 
stone and ciay from the operation of these rules 
and their extraction is to be regulated by such 
separate orders as the Provincial Government 
may pass in (he matter, having regard to the 
merits of each individual case. The controversy 
in this case is in respect of a minor mineral, 
namely, limestone and had there been no evid¬ 
ence that Rule ti was applied subsequently to a 
minor mineral, the question whether the rules 
had any statutoiw basis or not would be immate¬ 
rial, for even, as the rules stood, the petitioner 
would have no right to a mining lease in respect 
of limestone. The argument that the 1940 Rules 
have statutory authority behind them has taken 
this shape. 

It is contended that they are a continuation, 
with necessary adaptations, of the earlier rules 
called the ‘Mining Rules and Standard Form of 
Praspecting Licence and Mining Laws’ framed 
by the Governor-General in Council under statu¬ 
tory raithority and published with amendments 
in 1933. The 1936 Rules were an amendment of 
the 1913 Rules which were also framed by the 
Governor General in Council under statutory 
authority. What is the statutory authority be¬ 
hind these rules? For an answer to this ques¬ 
tion we have to consider some sections of the 
Government of India Acts prior to the coming in¬ 
to force of the new Constitution. 

(75) For very nearly sixty years rules regulat¬ 
ing the grant of prospecting licences have exist¬ 
ed in this country. The earliest rules on this 
subject are to be found in the Supplementary 
Gazette of India, dated 22-12-1394, p. 1887. The 
1894 Rules were subjected to a revision in 1899 as 
is apparent from the Supplement to the Gazette 
of India, dated 27-5-1899, page 996. A new set of 
rules super.seded the 1899 Rules and they are to 
be found in the Supplement to the Gazette of 
Ind^a, dated 20-9-1913. It is unnecessary to no¬ 
tice the various amendments to which they were 
.‘subjected until they were republished by the 
Governor-General in Council in 1936 with the 
sanction of the Secretary of State in Council. 
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(76) The Government of India Act, 1859, made 
the British Cro^n directly responsible for the 
government of this country and the powers exer¬ 
cised by or on behalf of the East India Company 
were transferred to it. By Section 1 of that Act 
the Governor-General in Council and some other 
officials were authorised subject to such provi¬ 
sions or restrictions as the Secretary of State in 
Council with the concurrence of a majority of 
votes at a meeting shall from time to time pres¬ 
cribe, ‘inter alia’, to sell and dispose of any real 
or personal property in India for the time being 
vested in Her Majesty under the Govermnent of 
India Act, 1859 and to make assurances for that 
purpose. Section 2 of that Act laid down the 
mode of execution of those contracts and assu¬ 
rances, 

(77) This Act was amended by the East India 
Contracts Act. 1870 (33 & 34 Viet. c. 59). In 1915 
it became necessary for the British Parliament 
to pass a statute consolidating the lew as amend¬ 
ed by various statutes relating to the Government 
of India between 1859 and 1915. Attention may 
be drawn to sub-sections (1) and (2) oi section 
30, Government of India Act, 1915, w’hich are to 
the following effect: 

“30(1). The Governor-General in Council and 
any local Government may, on behalf and in 
the name of the Secretary of State in Council, 
and subject to such provi.sions or restrictions as 
the Secretary of State in Council, with the con- 
cuiTence of a majority of votes at a meeting 
of the Council of India, prescribes, sell and dis¬ 
pose of any real or personal estate whatsoever 
in British India, witliiii the limits of their res¬ 
pective governments, for the time being vested 
in His Majesty for the purposes of the govern- 
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alteration by the Indian Legislature or by any 
local legislature.” 

By virtue of the authority given by Section 45A 
read with Section 129A Devolution Rules came to 
be made in 1920. They have been in operation 
in the United Provinces from 23-1-1921 and item 
no. 25 of these rules, which is to be found In the 
List of Central subjects enumerated in Part 1 of 
the Schedule, is in the following terms: 

(‘Control of mineral development, in so far as 
such control is reserved to the Governor-Gene¬ 
ral in Council under rules made by or sanctioned 
by the Secretary of State, and regulation of 
mines.” 

I have made it clear that while the statutory basis 
for the rules of 1894 and 1913 is Section 2, Gov¬ 
ernment of India Act, 1859, that of those which 
came into force in 1936 is to be found in Section 
30, Govennnent of India Act, 1915, which was 
kept in tact by the Act of 1919. 

(80) It is well known that the Government of 
Inaia Act, 1935 effected a vast modification in 
the relationship between the Secretary of State 
and the Government of India. It became neces¬ 
sary, therefore, for the British Parliament to 
make it clear that laws existing on the date on 
which the Act came into operation would conti¬ 
nue in force until altered, repealed or amended 
by a competent legislature or other competent 
authority or by order in council. Sections 292 
and 293 of the Government of India Act, 1935, 
make that position absolutely clear. The 1936 
Rules were with some variations republished in 
the 1940 Rules and the authority for so doing was 
the Government of India (Adaptation of Indian 
Laws) Order, 1937. 


ment of India, or raise money on any such real 
estate by way of mortgage, and make proper 
assurances for any of those purposes, and pur¬ 
chase or acquire any property in British India 
witliin the said respective limits, and make any 
contract for the purposes of this Act. 

(2) Every assurance and contract made for the 
purposes of this section shall be executed by 
such person and in such manner as the Gover¬ 
nor-General in Council by resolution directs or 
authorises, and if so executed may be enforced 
by or against the Secretary of State in Council 
for the time being.” 

(78) It is well known that in 1919 important 
changes were made in the Constitution of this 
country. The Act of 1915 was, therefore, amend¬ 
ed but there was no amendment of the provision 
contained in Section 30, Government of India Act, 
1915, to which attention has been di*awn. 

(79) The Act of 1919 was intended to give to 
Provincial Governments and legislatures larger 
authority, particularly in respect of matters which 
were to be transferred to the control of ministers 
responsible to their provincial legislatures. With 
that end in view Section 45A of the Act made a 
provision, by the exercise of the rule-making 
power, for a classification of Central and Provin¬ 
cial subjects and for the devolution of authority 
in respect of the latter class of subjects to the 
Provincial Governments. Reference may also be 
made in this connection to S. 129 of that Act, 
■which lays down that— 

“Where any matter is required to be prescribed 
or regulated by rules under this Act, and no 
special provision is made as to the authority by 
whom the rules are to be made, the rules shall 
be made by the Governor-General in Council, 
with the sanction of the Secretary of State in 
Council, and shall not be subject to repeal or 


Whether by adaptation the rules could be alto¬ 
gether modified or not is not a question before 
us. I think for the purposes of this case it is 
enough to say that to the extent that the 1940 
Rules do not depart in any substantial particular 
from the 1936 Rules there is a statutory authority 
for these rules. In 1949 the Indian Legislature 
pa.ssed on Act known as the Mines and Minerals 
(Regulation and Development) Act, 1948. Section 
5 of that Act authorised the Government to make 
rules and under the provisions of that Act the 
Mineral Concession Rules, 1949, were made. They 
superseded the rules made in the 1940 Rules. The 
conclusion at which I have arrived is that the 
1949 Rules have a statutory basis. 


(81) Before parting with this part of the case 
may notice the argument of the learned Ad- 
cate General that it was not competent to Gov- 
nment to grant a mining lease to the Associar 
)n as by so doing it would be virtually creating 
monopoly in favour of it, limestone being al- 
DSt entirely comprised in the area specified m 
e Association’s licence. I do not thir^ that 
! can go into this question as no material h^ 
en placed before us which would justify us m 
Iding that they would constitute a monopoiy- 

(82) I may point out that the Madras High 
lurt in — ‘Sankara Mining Syndicate Ltd. 

•e V. Secretary of State’, AIR 1938 Mad 749 (O 
sated these rules as statutory rules. Leacii, 
J., in that case observed that— 

The Government of India have framed 

rules regulating the grant of 

sions and the vaUdity of these rules is not in 

question.” 

(83) On the materials referred to above. I have^ 
me to the conclusion that the 1940 Rules were 
continuation of the 1936 Rules with adaptati^ 
Id modification which in turn can be traced 
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back to 1913 and 1894, that they have a statutory 
basis and that there Is no force in tlie contention 
of the learned Advocate General on this point. 

(84) I come to the interpretation of 1940 Rules, 
published in the United Provinces Gazette, Part 
1-A, dated 23-12-1940, imder Industries Depart¬ 
ment. Miscellaneous, Notification No. 1825/XVIII- 
319 (L)-40, dated 19-12-1940. Rule 3, which has 
been quoted before, expressly provides that— 

“no licence to prospect for minerals or lease of 
mines and minerals shall be granted otherwise 
than in accordance with these rules, except 
with the previous sanction of the Provincial 
Government'. 

Rule 4, which has also been quoted before, lays 
down the conditions under which a certificate of 
approval of a prospecting licence or a miziing 
lease shall be granted to a person. Rule 6 of 
the Rules to wnich attention too has also been 
drawn before exempts minor minerals such as 
limestone and clay from the oper..tion of theso 
rules unless the Provincial Government so decides 
by such separate orders as it may pass having 
regard to the merits of each case. It will bo 
clear from the rules to wliich attention has been 
drawn that they do not apply to minor minerals 
such as limestone. It is contended that the 
word used is not 'limestone' but ‘limistoue and 
clay’, that the word ‘clay’ qualifies ‘limestone’ 
and, therefore, only means .'limestone used for 
lime burning’ but does not include chemical lime¬ 
stone which is a major mineral. 

On inis pare of the case our attention has been 
invited to the Mineral Concession Rules, 1949, 
made under Section 5, Mines and Alinerals (Re¬ 
gulation and Development) Act, 1943 (Act 53 of 
1948) which treat limestone as a minor mineral. 
I am unable to accept this argument as correct. 

I do not think that the word 'clay' qualifies the 
word ‘limestone’. The argument is based on the 
contention that there is no comma alter the word 
‘limestone’ and that the word between ‘limestone’ 
and ‘clay’ is ‘and’. Limestone and clay are se¬ 
parate minerals and the word ‘and’ has been used 
conjunctively. I do not think that there is any 
force in this contention. This point has been 
dealt with by my brother Mootham and I am in 
I agreement with him. 

(85) I now come to the most vital point in the 
ca.se. Is there anything to show that the 1940 
Rules were subsequently amended by such sepa¬ 
rate orders as the Provincial Gov'ernment may 
pass having regard to the merits of each indivi¬ 
dual case to include limestone'.^ There is on this 
part of the case a controversy between the par¬ 
ties as regards exactly what occurred, the case 
of the petitioner being that these rules were ap¬ 
plied by a separate order to limestone. 

(83) The controversy has centred round the 
question whether by a separate order limestone 
was ever included, for the main interest of the 
petitioner is in the right, which he claims was 
given to him, of exploiting the commercial possi¬ 
bilities of limestone in the district of Dehra Dun. 
Exclusive of the affidavit accompanying the peti¬ 
tion 16 affidavits have been filed in this case. 
Some of those affidavits cannot be regarded as 
proper affidavits at all. It is conceded by the 
learned Advocate General that the counter-affi¬ 
davits filed by Sri B. B. Lall and Sri Cyan Pra- 
kash on 25-5-1951, and Sri Inder Dutt Saklani on 
1-6-1951, and Sri Dharam Vir Singh on 14-6-1951, 
are not in proper form as they have been neither 
properly sworn nor affirmed. If they are exclud¬ 
ed, then the four affidavits filed by way of re¬ 
joinder by Sri Brij Lal Suri on 17-3-1952, and one 


by Sri Madan Gopal on 29-5-1952, must also be 
eliminated Irom consideration. 

We cannot also look into the supplements ry 
affidavit filed by Sri Brij Lal Suri on 17-7-1952, 
as it was filed without leave of the Court. I 
think that the affidavits filed, and particularly 
those on behalf of the respondents ai'e not quite 
satisfactory. I am constrained to observe that 
the rule that statements made in affidavits, save 
in interlocutory mattem, must be based upon per¬ 
sonal knowledge has often been ignored. In fact 
some of the affidants in this case read more Uke 
arguments than statements of facts. I consider 
it important to emphasise this point, as I have 
noticed, that the tendency to file argumentative 
affidavits not sworn to on personal knowledge has 
not yet diminished in this Court. 

(87) Were the rules relating to mining lease 
contained in the 1940 Rules applied by a sepa¬ 
rate order to limestone? The position on this 
part of the case would seem to be somewhat as 
follows: Soon after the licence was granted, the 

then District Alagistrate, Dehra Dan, wrote a 
letter (Appendix Jl, p. 193', dated 13-8-1948, to 
the petitioner that under the U. P. Mining Con¬ 
cessions and Alineral Development Rules, 1J40, no 
licence 'could be granted for minor minerals such 
as slate building scone, limestone and clay, that 
the entry relating to limestone from his licence 
was being deleted and that he should present 
his licence form for correction. That letter was 
replied to by the petitioner by a letter (Appendix 
Kl. p. 195». dated 20-8-1948. In it he pointed 
out that the U. P. Government had already pa.ss- 
ed orders in respect of Dehra Dun limestone de¬ 
posits after taiung into consideration their im¬ 
portance for the indiustriul growth and develop¬ 
ment of these Provinces and had held that pros¬ 
pecting licences and mining leases in respect of 
these limestone deposits should be granted m ac- 
coraance with these Rules. 

He further pointed out that if the District 
Magistrate would refer to the correspc-ndence 
and other papers on the subject, he would be 
satisfied that a prospecting licence for Dehra Dun 
limestone could also be granted under these Rules 
and that the grant of prospecting licence No. 5 
dated 31-7-1948, in respect of limestone was per¬ 
fectly in order. On '23-8-1948, the Collector wrote 
to the petitioner (Appendix LI, p. 199i inform¬ 
ing him that the entry regarding limestone in this 
licence was ‘in order’ as it was within the powers 
of Government to give him a prospecting licence 
for minor minerals such as limestone under R. 
6, U. P. Mining Concessions and Mineral Develop¬ 
ment Rules, 1940. He w'as further informed that 
under the terms of this prospecting licence the 
Government had conferred on him the sole right, 
subject to the conditions in the licence, to mine, 
quany, bore, dig and search for and win, work & 
carry away the minerals specified therein. 

On 6-9-1948, the Collector, Delna Dun, again 
wrote to the petitioner (vide Appendix Ml, p. 201) 
stating that Government had ordered that ap¬ 
plications for limestone from quarries should be 
forwarded to Government and that he had referr¬ 
ed the whole question to Government. On 10-9- 
1948, the petitioner wrote a letter to the Minister 
for Industries and Development, U. P. Govern¬ 
ment. Lucknow, pointing out that while no doubt 
R. 6, U. P. Mining Concessions and Mineral 
Development Rules, 1940, had laid down that 
minor minerals such as limestone etc., shoula not 
ordinarily be governed by the restrictions and 
rigorous and other formalities of procedure of those 
rules, the latter part of that rules had also em- 
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powered Government to make rules or pass such 
separate orders as it deemed fit in respect of 
those minor minerals after taking into considera¬ 
tion the merits of each individual case. 

The petitioner further pointed out that Govern- 
menl had already passed orders in respect of lime¬ 
stone deposits and had thus made the said rules 
applicable lo the Dehra Dun limestone deposits 
(\ide Government Orders Nos. 1296/UP/XVIII, 
dated 12-1-43 and 2419/L XVIII, dated 27-7- 
43 1 . On 16-10-1948, Sn L. iM. Bhatia, P. C. S, 
Unckv Secretary to Government, Industries 
(A) Department, U. P. Government, Lucknow 
'Appendix Ol, p. 207i wrote lo Sri A. D. Pandit, 

I. G. S.. Collector, Dehra Dun, that the rules 
only authorised the licensee lo prosjaect for 
and quarry or mine specified minerals for 
experirnenial purposes in' order to judge the 
corninercial potentialities of a particular area. 

If ihc rcsultvS so warranted and if the 
nunv concerned decided lo undertake com- 
mcroal operations, then it must obtain a mining 
leas-'. It would thus be seen that the prospect¬ 
ing licence could be used only for a definite limit¬ 
ed end. No parly could be allowed to use it for 
purposes oiher than those contemplated under the 
rules. It. was further added in the letter that: 

“It i., true that the 1940 Rules, as they stand, 
are not clear cut on this point and leave much 
room for doubt. Government have, therefore, 
taken up detailed examination of. the rules 
which are nov/ equally applicable to limestone’ 
With a view to till up these gaps and suitable 
mstruclions in the matter will issue in due 
course.” 


This i.s a very important document as on the basis 
ot 'his letter it has been argued that the 1940 
Rule.'; were made applicable to limestone by a 
seixu'ale order. It is contended by the petitioner 
that u is not possible for him to produce the 
order as ihaL is soniething wh'ch is within the 
posseo.'.ion and special knowledge of Government. 
He says that he is entitled to rely on this letter 
for proving that R. 6 was made applicable lo lime¬ 
stone. 

i88' The question for consideration is whether 
any presumption can be made on the basis of 
this letter wdlh safety as to the existence of a 
separate order making the 1940 Rules applicable 
lo limestone. Undoubtedly, the onus initially is 
On the petitioner to prove that they were so ap¬ 
plied. Though the case for the State is that 
those rules were not made applicable lo limestone, 
the fact cannot be ignored that the statement 
that these rules were so made applicable was 
made in a letter marked as Government Order and 
signed by an Under-Secretary to Government. It 
is contended that the obvious inference to be 
drawn from the letter is that orders were passed 
for making the rules applicable to limestone. It 
will be noticed that this letter is prior in date 
to the meeting of 17-11-1948, at which it is alleged 
that the petitioner voluntarily gave up his rights 
under the prospecting licence to a mining lease. 


The discussions in the meeting of 17-11-1948, 
uppear to have proceeded upon the assumption 
that there was a valid prospecting licence which 
included limestone for no question relating to its 
validity appears to have been raised at that meet¬ 
ing. Learned counsel for the petitioner contends 
that this letter coupled with the further circum¬ 
stance that the validity of the prospecting licence 
was not questioned by the spokesmen of Govern¬ 
ment at the meeting of 17-11-1948, should be 
■sufficient to satisfy the Court that he had dis- 
•charged the burden of proving that the 1940 Rules 
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were made applicable to limestone. I cannot help 
regretting that important documents which might 
nave thrown light on the lacts in this case have 
not been produced by the State. The contention 
on behalf of the State is that the statement con¬ 
tained in Sn L. M. Bhatia’s letter of 16-10-1948, is 
incorrect. 

It is further urged that no inference should 
be drawn from the letter as it is somewhat loosely 
worded and does not mean what it purports to 
say. Surely evidence could have been produced 
mat the statement in the letter is incon-ect. The 
relevance of the documents throwing light on the 
existence or otherwise of the rule cannot be dis¬ 
puted. The material question raised by Sri 
Biiatia’s letter is as to the inference to be drawn 
irom it. Tne petitioner's case is that he has 
produced Sri Bhatia’s letter, that this is all that 
he could be reasonably expected to do and that it 
is for the opposite party, in those circumstances, 
to offer an explanation of the statement contain¬ 
ed therein. An affidavit explaining what Sri 
Bhatia meant could have been produced by the 
opposite party. Obviously the person indicated lor 
that purpose was Sri Bhatia or some high Secre¬ 
tariat official having personal knowledge of what 
had actually happened. I cannot help feeling that 
evidence must be existing as to whether there was 
an order or not and tnat it should have been 
easy by proper affidavits or otherwise to make 
it available to the Court. 

It is, in my opinion, against sound legal prin¬ 
ciples for those relying upon a set of f^cts to 
withhold from the Court that best evidence in their 
possession which would throw light on the matter 
to be investigated by it. P'or this proposition, 

1 would rely upon the cases of — ‘Murugesam 
Filial v. M. D. Gnana Sambandha Pandara San- 
nacUii’, AIR 1917 PC 6 (Pi and — ‘Rameshwar 
Singh V. Bajit Lal Pathak', AIR 1929 PC 95 at 
p. 99 (Q). Is it, in these circumstances, unrea- 
.sonable lor the court to draw an adverse infer¬ 
ence from the failure of a party to produce the 
best evidence in its possession to prove a fact 
the initial burden in regard to the proof of which 
has been discharged by the petitioner? I do not 
think so. Had the matter rested here, I might 
have been disposed to hold that the petitioner 
had discharged the burden of proving that the 
1940 Rules were made applicable to him. But there 
is a further difficulty in the case which I am 
bound to point out. 

Appendix Wl, p. 223, is the copy of a Govern¬ 
ment letter dated 27-5-1949, which purports to be 
written by the same Sri Bhatia who wrote the 
letter dated 16-10-1948. It is addressed to the 
District Magistrate of Dehradun and is irrecon¬ 
cilable with his previous letter. After pointing out 
that under R. 6: U. P. Mining Concessions and 
Mineral Development Rules 1940, Government are 
competent to frame separate Rules or orders for 
the regulation and control of minor minerals such 
as slate building stones, limestone and clay, 
goes on to state that the authority to grant suen 
licences vests with Government and the action 
of the District Magistrate in granting a prosf^tj 
ing licence to Northern India Lime Marketing 
Association, Dehra Dun, without any reference to 
Government, must, therefore, be deemed to oe 
ultra vires so far as it relates to limestone. 

Nothing, however, is stated in this letter as ^ 
whether any such separate order was ever passea 
by Government, but the tone of the 
gests that it probably was not passed. It is to ^ 
noted that in the concluding part of the letter 
there is a direction to tlie Collector to cancel 
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the licence and that if as a sequence of that 
cancellation the Association files a suit against 
Government, to contest it, I find it difficult to 
reconcile both the letters of Sri Bhatia except on 
the basis that at one time it was decid¬ 
ed to apply the rules and later the deci¬ 
sion was probably reversed. In this state 

of evidence the question whether R. 6 was 
made applicable or not by a separate order is not 
free from doubt, 

(89) The further question, however, to be consi¬ 
dered is whether that being the case, the petition 
of the petitioner should be dismissed or a further 
opportunity should be afforded to the parties to 
prove their respective cases by following the pro¬ 
cedure indicated in the order of my brother 

Mootham. I have come to the conclusion that the 
latter alternative should be preferred in this case, 
more particularly for the reason that the case 
has been argued at considerable length and that 
the course suggested will enable the conuoversy 
between the parties to be settled expeditiously. 

(90j No doubt there are no rules regarding the 
issue of peremptory writs and alternL.tive writs 
by this Court requiring compliance by the persons 
to whom they are dhected. That in exercising 
the power of issuing mandamus English Courts 
have resorted to this procedure has been pointed 
out by my brother Mootham and I do not think 
'it is necessary to dilate on this point. I would 
I like, however, to add that the power given by Art. 
226 of the Constitution is of a very wide nature. 

(91) I would further like to point out that tVie 
power given under Art. 226 to issue not only the well 
known writs as obtaining in England but to pass 
any order or direction which would be t-ppropriate 
and effective for the enforcement of not only 
fundamental rights but also other rights as well 
to any person or authority including any govern¬ 
ment within the temtories in v/hich the Court 
exercises jurisdiction is of a most comprehensive 
nature. To put it differently, in the exercise of 
this power under this Article this court a n issue 
a mandamus, order or dircciioii for the enforce¬ 
ment of any legal right and the performance of 
any legal duty. Tliough this is so, it Is incum¬ 
bent on this Court not to resort to this extra¬ 
ordinary procedure where an adequate remedy is 
available to the petitioner by ordinary legal pro¬ 
cess. These principles are so well known that 
it hardly seems necessai 7 to cite authorities in 
support of them. Without multiplying authorities 
I will content myself by referring on this part 
of the case to three cases. — ‘Bagaram v. State 
of Bihar’, AIR 1950 Pat 387 (PB) (R); — ‘AIR 
1951 All 257 (FB) (K)’; and ~ ‘Asiatic Engineer¬ 
ing Co. V. Achhni Ram’, AIR 1951 Ail 746 (FB) 

fS); I shall discuss this question more fully a little 
later. 

(92) Now the respondents contend that under 
the licence the petitioner had the legal remedy 
Of having all disputes relating ‘inter alia’, to the 
rights of the licensee to be referred to arbitra¬ 
tion. The provision in respect of this matter has 
been quoted before. It has been further pointed 
out that in actual fact an application was filed 
by the petitioner under S. 20, Arbitration Act. 
That case came to be numbered as 202 of 1949 
and in the plaint the matters in dispute between 
the parties are enumerated. I have also pointed 
out what the defence taken in the written ob¬ 
jection filed on behalf of the State on 19-12-1949 
was? One of the most important pleas taken l)y 
the State was that the agreement of 31-7-1948, 
between the petitioner and the Governor of the 
Uttar Pradesh had been superseded by a subse- 
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quent agreement dated 17-11-1948, under which the 
peutioaer accepted a limited permit in lieu of 
me agit^ement dated 31-7-1948, and that as a 
resuit of ine alleged new agreement dated 17-11- 
1948, the prospecting licence ceased to have any 
binding eiiect on me opposite parly. 

Now it is well known that where the parties 
have chosen under an agreement to refer iheii’ 
disputes to aibitration, courts will insist that tney 
should have recourse to arpitratiou before pursu¬ 
ing any otner remedy. Tne contention of the 
learned counsel for the petitioner however is that 
under the aroitraiion clause to which a reierence 
has been made belore only disputes or questions 
regarding me construction, meaning or ellect of 
these presents or tne ngnis, pov/er.s, liabilities or 
duties of the licensees hereunder or as to the 
amount or payment ot any royalty or other money 
payable by virtue liereoi or otherwise hereuiter m 
reration to such presents can be referred to arbi¬ 
tration. Tne case oi me respondents being that 
the petitioner gave up his ngnt to a mining ieise 
at the meeting oi 17-11-1948, no question of arbi¬ 
tration can arise. The dispute had to be with 
reierence to the rights unaer the licence and as¬ 
sumed the e.xislence oi these nghis. 

Thus it is only the inierpretatiou of the rights 
or powers and dunes ana liabilities under the 
licence that could be the subject-matter of an 
arbitration suit. No doubt, the application for 
reierence to arbitration in this case was initially 
presented by the peliUoner, but in coming to the 
conclusion whether tne arbitration suit will be a 
suitable remedy for the petitioner not only the 
plaint but the pleadings oi the parties can also 
be looked into and lor this proposition I would 
rely upon the principles laid down in regard to 
this matter by the Full Bench in tiie case of 
— ’D. N. Rege v. Mohd. Haider’, AIR 1946 Ail 
379 (FB) at pp. 381 and 382 (T). On a balance 
oL considerations 1 have come to the conclusion 
that the aroitraiion suit does not provide an effec¬ 
tive remedy for the determination of some of the 
questions raised by the petitioner in this case. 

(93) Apart from the consider: tions to which I 
have invited attention, there is one other reason 
why a method should be devised whereby the dispute 
between the parties should be more speedily and 
conveniently disposed of. It appears that an ap¬ 
plication w'as presented to this Court by the peti¬ 
tioner on 19-9-1951, under Art. 228 of the Consti¬ 
tution for the withdrawal of the arbitration case 
from the arbitration court to the file or this Court 
on the ground that the questions raised in it 
related to an interpretation of the Constitution. 
Simultaneously with the filing of that application 
an application was moved for an interim order stay¬ 
ing further proceedings in the district court. The in¬ 
terim order prayed lor was granted by this Court 
and it stayed further proceedings in the District 
Court. That interim order is still in operation, 
the State Government having taken no steps to 
have it vacated so far. 

I am, therefore, driven to the conclusion that 
the State Government had no objection to the 
indefinite stay of the arbitration suit. It would, 
in these circumstances, be hard on the petitioner 
if after the lapse of this time, he was made to 
pursue the remedy of the arbitration suit. More 
than five years have elapsed since the dispute 
regarding the right of the petitioner to a mining 
lease arose. During these five years there have 
been many litigations both in the civil and cri¬ 
minal courts between the parties. If the petitioner 
is now directed after a full hearing in this case 
on his writ petition either to pursue his remedy 
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m the arbitration suit or to file, as I think he 
can a suit for specific performance of the con¬ 
tract It will be before several years that he will 
be able to get his rights, which as the case now 
sta,nas are capable of speedy ascertainment, ad¬ 
judicated upon by the court. 

Theie is, therefore, in my opinion good reason 
to think that it will not be in the interest either 
of the petitioner or the State if the controversy is 
aUowed to continue, i would like in this connec¬ 
tion to refer to the case of — ‘Budh Prakash 
Jiii Prakash v. Sales Tax Officer’, AIR 1952 All 
764 (U>. in that case I made the observation 
that where argmnents had covered a wide ground 
and the material facts on wliich this court could 
have ultimately come to its conclusions had been 
placed before it. it was desirable in order to avoid 
multiplicity of proceedings and inconvenience to 
all the parties including the State to deal with 
the matter itself. This was also the view which 
commended itself to Agarwala J. On the grounds 
stated above I am not prepared to dismiss this 
application on the ground of the availability of 
an alternative remedy. That alternative remedy 
cannot, in the circumstances of the case, be now 
described as equally convenient, beneficial and 
effectual. 

(94) I have indicated that, in my opinion, the 
petitioner has. so far as he is concerned, placed 
all the material thc.t was in possession regarding 
the issue of orders in his particular case to cover 
limestone. I have pointed out that the attitude 
of the State Government has not been helpful so 
far as the determination of this question is con¬ 
cerned. A v;ay has been pointed out by my brother 
Mootham for having the issues between the par¬ 
ties decided expeditiously. It is well known that 
before the abolition by S. 7, Administration of 
Justice (Miscellaneous Provisions) Act. 1938. the 
writ of mandamus except where it was peremp¬ 
tory could be used to command the authority or 
person to whom it was directed to perform its 
statutory duty or to show cause to the contrary 
within the time Indicated in the writ for the 
performance of that duty. 

After return disputed questions of fact could 
be fully investigated by proceedings virtually as¬ 
suming the form of an action. In those circum¬ 
stances under that procedure witnesses could be 
examined and the provisions of Civil P. C. for 
discovery and inspection utilized. It is unneces¬ 
sary to refer to English cases on this point as 
reference has been made to them by my brother 
Mootham. I shall in a later part of this judgment 
revert to this question by citing certain American 
authorities. 
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ment or surrender as the decision in them was 

not embodied in a registered deed of docu¬ 
ment. 

(b) That the petitioner - was coerced or Inti¬ 
midated into entering into the arrangement em¬ 
bodied in that agreement by the pressure of 
the officials present at that meeting. 

(c) That there was no consideration to support 
the arrangement. 

(d) That the terms of the agreement, if any, 
embodied in the minutes of that meeting were 
never carried out by the State Government, and 
that that being so the petitioner is absolved 
from any legal duty adhering to it. 

(e) That the agreement itself has no validity 
as there is notning to indicate that it had the 
necessary sanction or approval of the Governor 
under S. 175, Government of India Act, 1935. 

(940 Before considering each of these questions 
separately, I would like to say that the meeting 
appears to have been held as the petitioner hrm 
had been complaining to Government that certain 
factories had made arrangements for obtaining 
limestone from other parties and were seeking, 
with the permission of the zamindars, to work 
in part of the area covered by its prospecting 
licence and that Government officials had not 
been co-operating with the firm in enabling it to 
exercise that right claimed by it under its licence. 
Apparently the Association was apprehensive that 
if that state of affairs continued, it v/ould not be 
able to fulfil the commitments that it had entered 
into with sugar factories for the supply of lime¬ 
stone. 

At the time when the meeting took place rela¬ 
tions between the petitioner firm and the local 
officials appear to have been strained as apparent¬ 
ly the Government view was that it was not open 
to the Association under its prospecting licence 
to quarry limestone on a commercial basis. On 
a fair construction of the agreement arrived at, 
at that meeting, I think that it can be said that 
what the parties agreed to was that the Associa¬ 
tion would be willing to give up the rights it 
claimed under the prospecting licence and supply 
one hundred and twentyflve. wagons of limestone 
to one Sri J. S. Oberoi and a hundred to one Har- 
Kishan Lal. the rate of supply to be determined 
by the Collector, provided that Government on 
its own part would grant to the Association a tem¬ 
porary mining lease for the remaining period of 
tlie sugar factories session and, after the new 
mining concession rules had been framed, under¬ 
take to examine the Association’s application for 
a mining lease on merits with other candidates. 


(94a) Tlie procedure adopted by my brother 
Mootham is based upon the assumption that at 
the meeting of 17-11-1948, the petitioner did not 
give up his rights under the lease. It is, there¬ 
fore. necessary to examine a little closely as to 
what actually happened on that day. 

(94b) On 17-11-1948, there took place a meeting 
at Lucknow at which the persons present were 
Sri H. K. Mathur, Industries Department, Dehra 
Dun, Sri A. D. Pandit, I. C. S. Collector Dehradun. 
and the petitioner and his son. The record of the 
proceedings has been produced before us. It is 
signed, among others, by the petitioner. It is 
contended that the petitioner agreed to have his 
licence cancelled at that meeting. Five points 
have been urged in connection with the minutes 
of this meeting and their legal effect. . They are 
as follows: 

“(a) That the records of these minutes cannot 
be construed to constitute a deed of relinquish- 


I have no difficulty in coming to the conclusion 
that a temporary mining lease camiot mean, as 
contended for by the State, a permit. It, in my 
opinion means mining lease of a short duration. 
I have also difficulty, however, in coming to the 
conclusion that the words ‘on merits mth other 
candidates’ simply mean not that priority as bet¬ 
ween the Association and other applicants would 
be determined according to any new rules framed 
by Government but that it would be for Govern¬ 
ment to grant or refuse the Association’s appli¬ 
cation after considering it on the merits, le., its 
capacity and experience, as compared with other 
applicants. 

(94d) I shall first consider the objection that the 
minutes do not constitute a deed of surrender or 
relinquishment as the decision in them w^ ^t 
embodied in a registered deed or agreeinenL The 
notion of a ‘profit-a-prendre’ is that of righte ap¬ 
purtenant to land supplemented by the right to 
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enjoy the profits of the land over which they 
are exercised. In English law a 'profit-a-prendre’ 
is regarded as something taken from the soil or 
the right to take a part of the soil or the produce 
of the soil. 

(94e) In his well known work‘The Law Relating 
to Easements in British India', 3rd edition, JVIr. 
Peacock explains that in English law: 

“Whilst an easement is merely the right ap¬ 
purtenant to land to do something, or requhe 
something not to be done, on the land of another, 
a profit a ‘prendre’ is not merely the privilege 
to do, but the right to take and use, and is. 
therefore, something more than an easement.’’ 
(page 4). 

He furUier points out that: 

‘While an easement can never import an in¬ 
terest in land, a profit a 'prendre’ which gives 
a right to take away a portion, or the produce, 
of anothers’ soil, may be said to that extent 
to be an interest in land, or a possessory right.” 
(para 4). 

He further observes that: 

“A profit a ‘prendre’, considered as a right, is 
an incorporeal hereditament equally with an 
easement, but considered as a tangible thing 
taken from the soil is a corporeal tning. 

Another point of difference between profits 
a ‘prendre’ and easements is that the former 
cannot, but the latter can, be claimed by virtue 
of a custom. 

Further, unlike an easement proper, an ex¬ 
clusive profit a ‘prendre’ such as a right of fish¬ 
ing, is capable of being trespassed upon.’’ page 
5). 

Now the separate existence of ‘profiLa-prendre’ 
in English law is founded upon the distinctions 
quoted above. In India, however, the definition of 
the word ‘easement’ as contained in S. 2, sub-sec¬ 
tion (5), Limitation Act (Act 9 of 1882) includes a 
‘profit^a-prendre’. Tlie word ‘easement’ is used 
in the statutes of this country in a very wide sense 
for it not only includes ‘beneficial enjoyment’, but 
also a possible convenience, remote advantage and 
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visions of Ss. 17 and 47, Registration Act. It Is, 
however, unnecessary to go into it as, in my opi¬ 
nion, the minutes would not constitute a release 
or waiver of any rights pos.sessed by tho ixjti- 
tioner, but represent a mere narration of u transac¬ 
tion v/hich took place between the petitioner and 
certain senior odicials representing Government. It 
is nothing more tliun a recital of certain events 
wiiicii occurred at one time in the history of rela¬ 
tionship between the parlies. I think, Iherefore, 

that the document can be looked into by this 
Court. 

(96) X come now to the question whether Sri 
Brij Lal Suri, who was representing tlie A.sso- 
cialion, entered into this agreement by coercion 
or duress on the part of the ollicials of Govern- 
ment. It is clear that there w^s a difference of 
opinion between the Government and Brij Lal Bun 
as regards the latter’s claim tiiat he had a right 
lo a commercial exploitation of the mineral Sri 
Sun’s version is that Sri Pandit told him tiiat 
unless he signed the memorandum, Govcniment 
would not help him in his difficuitie .3 as a pros- 
pectoi. Sri Sui’i is an intelligent businessman quite 
cap-.ble of looking after his own interests & I find 
It impossible to believe that the two ofllciais oi 
'-joverninent could, or did in fact, dominate his 
Will. It may oe that the arrangement arrived at 
w^as not to his liking. But Sri Brij Lal Suri ap¬ 
pears to have discovered that only after he had 
left the meeting and given his blessings to it. 
Foi one reason or another he was a consenting 
party to it and there is no force in the plea that 
he signed it under coercion or duress. 

(97) Tlie next point to be considered is whether 
the so-called agreement has any consideration to 
support it. The petitioner possessed under the 
praspecting licence the sole right to a mining lease 
and on an application made before its expiiy to 
an automatic extension of the licence pending the 
execution of a mining lease. That this was so is 
c ear trom Cl. U) of Part 4 of the licence and 
also R. 33 which is important for the purposes ot 
deciding this case. Rule 33 specifically lays down 


even a mere amenity. Now Mr. Peacock explains 
that: 

“Easements in India are capable of being exer¬ 
cised not only over actual land itself, but over 
things permanently attached to the land, such 
as houses or buildings of any kind, or over any¬ 
thing growing on, or attached to, or subsisting 
upon, land, such as woods, tanks or rivers”. 
(Pages 8 and 9 of the Law Relating to Easements 
In British India, 3rd edition.) 

The position appears to me to be clear that the 
t-erm ‘easement’ as used in Indian Law 

“includes even a right to enjoy profits arising 
out of the soil of another owner, and may be 
acquired in the same way as ordinary easement 
rights are acquired." 

(See page 23 of ‘Easements and Licenses' by K. N. 
Joshi, 1st edition.) It is quite obvious that the 
term ‘easement’ as lused in the Indian Law in¬ 
cludes ‘profits-a-prendre’ in gross which are unap- 
purtenant to any dominant tenement and are en¬ 
joyed solely for the benefit of an individual. See- 
On this point — ‘Chundee Chum Roy v. Shib 
Chunder Mundul’, 5 Cal 945 (V), — ‘Chinnanam 
Pillay V. Manu Puttur’, 1 Mad LJ 47 (W); and 

~ ‘Bhabadeb Chatterjee v. Bhusan Chandra’, AIR 
1926 Cal 507 (X). 

(95) The question whether the relinquishment 
of a ‘profiLa-prendre’ requires registration or not 
raises a difficult question having regard to the pro- 


un or beiore the determination of his licence 

the licensee siiall have a right . to a min- 

iiig lease in accordance with the terms contain¬ 
ed in the rules for mining leases_" 

The petitioner had a clear right to a mining lease 
as soon as an application w'as made by him wuth- 
in the period of his licence in the prescribed 
manner. By the mere that the licence for 
the mining lease was not issued during the period 
of the mmmg lease or that the authorities failed 
to issue it before it expired the right to this right 
w'ould not driappear. The right to an extension 

prospecting licence is, U an 
application is made within the time, an automatic 
one. For a licence for a mining lease to wliich 
Uie petitioner was entitled he agreed to accept a 

we^e ^fumilTd'^^^^ Provided certain conditions 

No doubt, Government issued to him on 22-11- 
1948, a temporary pennit which was to remain 
vahd upto 31-3-1949, authorising him to extract 

argument of the 
State IS that this was the temporary running lea<;p 

referred to in the agreement. I cannot look upon 

this permit as constituting any consideration for 

under the terms of the prospecting licence the 

Association possessed a right to a mining lease 

as wull be evident from Cl. (i) of Part 1 of 

prospecting licence which is in accordance mi/h 

R. 14 of the 1940 Rules, According to thfs ^le 
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as also from the clause referred to above, the peti¬ 
tioner firm had 

"the sole right subject to the conditions con¬ 
tained in the licence, to mine, quarry, bore, dig 
and search for, win, work and carry away only 
specified minerals or, in the event of no minerals 
being specified, all minerals lying, or being with¬ 
in, under or throughout the land specified in 
the licence.” 

Under the licence the Association had acquired 
the sole right to extract limestone within its area 
and the fact that the permit permitted it to do 
so cannot constitute a consideration for the agree¬ 
ment. 

(98) Lastly, in any case, in my opinion, the 
State did not carry out the undertaking that it 
would grant a temporary mining lease for the per¬ 
mit cannot be looked upon as a mining lease. An 
application having been made for the extension 
of the licence during the term of the licence the peti¬ 
tioner clearly became entitled under the rules tii 
the licence to a mining lease, and the fact that 
the authorities did not choose to grant it to him 
within time cannot affect his right to it. 

(99) The last point forcibly urged by Mr. 
Dhawan is that the agreement is ot no effect 
as it was not only implemented by Gov'ernment 
and agreed to by the Association without con¬ 
sideration but it was also not in the form requir¬ 
ed by S. 175(3), Government of India Act, 1935. 
which has been quoted in an earlier part of this 
judgment. There is nothing before us to show 
that the two senior officials, who were representing 
Government had the authority of the Governor of 
the Province to enter into the arrangement. The 
so-called agreement arrived at between some offi¬ 
cials of Government and the petitioner did not 
purport to have been made in the name of the 
Governor. It, therefore, violates the provisions 
of S. 175(3), Government of India Act, 1935, inas¬ 
much as it seeks to modify or alter the previous 
grant made by the Governor on the one part 
and the petitioner on the other part. 

(100) I shall now briefly notice an argument 
which was only advanced by learned counsel for the 
petitioner, Sri Dhawan. It was contended by 
him that the right to a mining lease arose out of 
a demise or grant which gave him an exclusive 
right and entitled him to sustain an action for 
trespaSvS. Now it may be conceded that having 
regard to the definition of an easement in the 
Indian Easements Act the licence constituted the 
grant of a right in gross. Thus the petitioner 
came to acquire a right of property before the 
Constitution came into force. It is contended 
that Art. 19(1) (g) which guarantees a right to ac¬ 
quire, hold and dispose of property merely re¬ 
cognises a right to property which was in exist¬ 
ence in this country before and did not confer 
any new rights. 

- On the basis of this argument Sri Dhavan con¬ 
tends that the contingent right which had accru¬ 
ed to him under S. 21, T. P. Act became a vested 
right and must be regarded as a fundamental 
right within the meaning of the Constitution. Be¬ 
ing a fundamental right it is entitled to be enforc¬ 
ed by the Constitution. It may be that there 
is force in this contention but I do not think 
it necessary to consider it at any length as in the 
view that I am taking he had a statutory right 
to a mining lease under rules framed by Govern¬ 
ment capable, if other suitable conditions exist, 
of enforcement by Art. 226. The question to my 
mind which is of importance in this case is whe¬ 
ther that statutory right included a right to a 
mining lease including limestone. That, as I have 


pointed out, on the evidence before us is a matter 
involving some doubt. 

I have pointed out before that I am not satis- 
lied with the attitude taken up by the State in 
this case. No evidence indicating that the state¬ 
ment contained in Sri Bhatia’s letter dated 16-10- 
1948, does not state the facts correctly or is, at 
all events, based upon a misunderstanding has 
been produced before us. I have already referred 
to the fact that it is not easy to reconcile the 
statement contained in Sri Bhatia’s earlier letter 
so far as the applicability of the 1940 Rules with 
his later letter regarding limestone is concerned 
In these circumstances I do not think that we 
have sufficient material before us to justify us 
in holding definitely one way or the other that 
either by any general order or special order made 
by the Provincial Government the 1940 Rules were 
applied to limestone. In these circumstances the 
right claimed for by this writ is of a doubtful 
chaiacter and the question that has to be con¬ 
sidered is that of the course we should adopt in 
these circumstances. 

(101) Insisting upon the petitioner having his 
dispute settled by a regular suit for specific per¬ 
formance would involve inconvenience and delay 
undesirable from many points of view. I have, 
therefore, been driven to the conclusion that the 
proper course for us in this case is to issue what 
is known as a Writ of mandamus in the alterna¬ 
tive so that on its return the issue between the 
parties may be finally decided. 

(102) The Rules of this Court do not lay down 
the procedure to be followed on the issue of a 
Writ of mandamus. It must be assumed, how¬ 
ever, that the ‘founding fathers’ were conversant 
with the difference between a peremptory and 
an alternative writ of mandamus and that the 
right to mandamus contemplated by them was 
analogous to that which obtains in Britain as 
also that in the United States of America.'' Re¬ 
ference has been made by my brother Mootham 
to Uie practice of the English courts prior to 1938. 

I would like to point out that in the United 
States an alternative writ, according to the law 
as stated in Corpus Juris Secimdum, Vol. 55, S. 
312, page 550. is 

"in the nature of an order to show cause and 
directs the respondent to do the act required 
or to show why he should not do it." 

It appears that: 

"After its issuance respondent may comply with 
its terms or contest its issuance up to the time 
of a hearing on the peremptory writ. An al¬ 
ternative writ also operates as process. The 
function of the writ is to give respondent the 
benefit of a return and an opportunity for the 
ascertainment of the facts before a judgment 
is pronounced and to give petitioner or relator 
an opportunity to establish his right to a per¬ 
emptory writ. It does not affect a substantial 
right because it settles nothing against respon¬ 
dent or in favour of the relator except ques¬ 
tions as to the jurisdiction of the Court, and 
moreover, its scope and character may not be 
modified by stipulations, at least as far as the 
rights of third persons may be affected. The 
alternative writ may be dispensed with by sta¬ 
tutes providing a different procedure. 

The effect of an alternative or preliminary 
writ is to preserve the existing status until the 
court can hear the parties and determine the 
issues between them." (p. 550) 
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(See p. 550 of 55 Corpus Juris Secundum). The 
practice in that country would appear to be: 

“To issue an alternative writ before the issu¬ 
ance of a peremptory writ. Indeed, except 
where the alternative writ is abolished by sta¬ 
tute, no peremptory writ of mandamus may 
ordinarily be granted before the issuance of an 
alternative writ, specially is tliis true where the 
legal right to the writ is not clear, and mate¬ 
rial facts are in controversy. In other words, 
the petition and order to show cause cannot be 
substituted in lieu of the alternative writ, ex¬ 
cept by consent of the parties and of the court. 
Nevertneless, in most jurisdictions, a peremp¬ 
tory writ may be granted in the first instance 
after notice where there are no disputed ques¬ 
tions of fact and a clear case is presented; but, 
if it appears that there are disputed questions 
of fact and a clear case is not presented, an 
alternative, rather than a peremptory, writ may, 
and ordinarily should, be issued. ’ 

(See p. 609 of 55 Corpus Juris Secundum). It 
may be fuilher pointed out that after the issue of 
the alternative wiit the practice, ts it obtains 
in the United States, is that general rules relat¬ 
ing to evidence in civil actions ordinarily apply 
in mandamus proceedings initiated by the alter¬ 
native writ. So the position is that where an 
alternative writ is granted the respondent must 
either perfonn the act directed or appear to show 
cause within the time indicated in the writ why 
he does not do so. 

(103) The position, as explained by Ferris in 
his 'Extraordinary Legal Remedies', 1926 edition, 
is that; 

“A peremptory mandamus issues in the first in¬ 
stance only where there is a clear, undisputed 
legal right—where there is no dispute as to the 
material facts requiring the intervention of a 
jury; only an alternative WTit can issue where 
there is a question of fact. So, w'here an issue 
of fact on a material question requiring evid¬ 
ence to sustain it is presented, which fact, is 
true, would be a defence, it is error to sustain 
a motion for judgment on the pleadings, (page 
288). 


The mandatory clause of the alternative w'rit 
commands respondent to perform such act as 
prayed for by the petitioner, or else to show 
cause why it should not be done. That is, 
respondent must either obey or show proper ex¬ 
cuse for not doing so. Where he elects to obey 
the writ, it is sufficient to set forth this fact 
by way of return, averring with sufficient cer¬ 
tainty and clearness his compliance with the 
mandate of the court. He should substantial¬ 
ly follow the mandatory clause of the writ, stat¬ 
ing his performance of the duty as by the writ, 
commanded. Where respondent complies with 
the alternative wi‘it, it is, of course, unnecessary 
to proceed, and the proceeding will be dismiss¬ 
ed. (p. 292). 


Wiere respondent elects not to obey the writ, 
he must show in his return that petitioner has 
no clear legal right to demand obedience, or 
that no corresponding duty exists which he can 
be compelled to perform. Tills he may do by 
que-stioning the sufficiency of the writ in law by 
a demurrer, or in fact by a plea or answer.” (pp. 
292 and 293). 

It will be clear from the statement of the law, 
as given by me regarding mandamus in the Unit¬ 
ed States, 'that even there an alternative writ can 
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be issued where the right is not clear or the lacts 
are not clear in order that the right may be tried 
iirxin the return.’ 

(104) Now in this case it is clear that the pros¬ 
pecting licence itself was as of a rigiil renewable 
)f the application was made before the expiry of 
the original prospecting licence and Uiat there is 
evidence which has not been explained by the 
respondent to show that the statutory rules whicn, 
while exempting limestone from their operation, 
gave authority to the provincial Government by a 
separate order to apply them to limestone and 
that they were possibly so applied. 

I think it can also reasonably be said that it 
is undesirable for this litigation to continue in¬ 
definitely, that the arbitration clause proceeded 
upon the assumption that only mattcr.s covered 
by these presents would be the subject-matter of 
arbitration, that the arbitration suit could not bar 
a suit for specific periormance, that its trial hav¬ 
ing been stayed by this Court by an interim order 
and the respondents not having had vacated it 
so far, requiring them to have resort to it now 
after the matter has been discussed at length be¬ 
fore US would not be to provide the petitioner 
with an equally beneficial and eilective remedy. 
For the reasons given above I concur in the order 
proposed to be made by Mootham J. 

(105) The position in regard to the other re¬ 
liefs claimed has been explained by my biother 
Mootham and I have nothing to add. 

A/V.R.B. Order accordingly. 
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MOOTHAM AND SAPRU JJ. 

Prabhakar Yajnik, Applicant v. Dist. IMagistrate, 
Bulandshahr and others, Opposite Party. 

Civil Misc. Writ No. 871 of 1953, D - 23-10-1953. 

fa) Municipalities — U. P. Municipalities Act 
(2 of 1916) (as amended by U. P. Act 7 of 1953), 
S. 12-D (1) — Meaning of — Grounds for dis¬ 
qualification for registration — (Representation 
of the People Act (1950), Ss. 16, 19). 

The meaning which should be placed on 
S. 12-D (1) is this, that a person shall not 
be qualified for registration in an electoral 
roll if he is not qualified for registration in 
the Assembly roll. It further follows, that on 
objection may be taken to the retention of a 
name on the municipal electoral roll on any 
of the grounds specified in S. 16 (i) or Cl. (a) 
of S. 19 of the Representation of the People 
Act. The Electoral Registration Officer has 
therefore, jurisdiction to enter into the ques¬ 
tion whether a person has the necessary resi¬ 
dential qualification for his name to be 
entered on the electoral rolls. (Para 12) 

(Necessity to redraft Ss. 16 (1) and 19 of 
the Representation of the People Act. 1950 in 
such a manner as to include in either section 
all that is now to be found in both sections, 
stressed). (Para 10) 

S. N. Kacker, for Applicant; V. K. S. Chau- 
dhari, for Opposite Party. 

MOOTHAM J.: 

This is a petition under Art. 226 of the Con 
stitution. 

(2) A general election to the Anupshahr Mun-- 
cipal Board will be held in the course of the next 
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tew days and the petitioner, who is at present the 
Junior Vice-Chairman of the Board, is desirous 
of becoming a candidate for the office of Presi¬ 
dent. He duly filed his nomination papers, but 
on the 26th September last respondent No. 4 
lodged an objection before the Electoral Registra¬ 
tion Officer alleging that the petitioner was not 
entitled to stand as a candidate on the ground that 
his name was improperly included in the munici¬ 
pal electoral roll. A summary enquiry v/as held 
by the Electoral Registration Officer, the third 
re.spondcnt. who by an order of the 2nd October, 
1953,^ upheld the objection and directed that the 
petitioner's name be removed from the municipal 
electoral roll. On the 6th October, 1953. the 
petitioner's nomination paper was rejected by the 
Returning Officer, who is respondent No. 2, on 
the ground that the petitioner’s name did not 
appear in the municipal electoral roll. 

(3) Tlie petitioner now comes to this Court with 
a tliroe-fold prayer, for a writ in the nature of 
’certiorari’ to quash the order of the Electoral 


the ward or whose name is entered therein 
shall be entitled to be registered in the elec¬ 
toral roll of the ward. 


12-D. ‘Disqualifications for registration in an 
electoral roll : (1) A person shall be disquali¬ 
fied for registration in an electoral roll if he 
is disqualified for registration in the Assembly 
rolls. 


Clause 8. ‘Claims to inclusion of names in the 
roll of a ward’ : Any person 

(c) whose name is not included in the As¬ 
sembly rolls at all or in the rolls for the area 
relatable to the ward but who is otherwise quali¬ 
fied to be registered in the electoral roll of that 
ward ; 

may apply to the Electoral Registration Officer 
for the inclusion of his name in the electoral 
roll of the ward. 


Clause 9. ‘Objection to entries in the electoral 
roll’ : Any person 


Registration Officer made on the 2nd October: 
secondly, for a writ in the nature of ‘mandamus' 
to command the Electoral Registration Officer 
and the Returning Officer to restore his name to 
the municipal electoral roll: and. thirdly, for a 
writ in the nature of ‘mandamus’ to command 
the Returning Officer to re-scrutinise his nomina¬ 
tion paper. Learned counsel for the petitioner 
concedes that unless he succeeds in obtaining the 
first two of these reliefs he cannot be entitled to 
the third. 

(4) It has been strongly urged before us that 
the petitioner is entitled to have his name res¬ 
tored to the municipal electoral roll. His name 
was ordered by the Electoral Registration Officer 
to be removed from that roll on the ground that 
he was not ordinarily resident within Ward No. 4 
of Anupshahr Municipality: and the submission 
on behalf of the petitioner is that the Electoral 
Registration Officer acted wholly without jurisdic¬ 
tion in rejecting the nomination paper on this 
ground. 

(5) In order to understand the arguments which 
have been addressed to us In this case it is con¬ 
venient to read the relet'ant parts of three sec¬ 
tions of the U. P. Municipalities Act. 1916, fas 
amended by Act VII of 1953) and of two clauses 
of the Uttar Pradesh Municipalities (Preparation 
and Revision of Electoral Rolls) Order, 1953. an 
Order which it is convenient to refer to as the 
1953 Order. These are sections 12-B. sub-ss. (1) 
and (2), S. 12-C and S. 12-D. sub-s. (1). and sub¬ 
clause (c) of clauses 8 and 9 of the 1953 Order. 
They read as follows: 

“12-B. ‘Electoral Roll for every ward’. — (1) 
There shall be an electoral roll for every ward 
which shall be prepared in accordance with the 
provisions of this Act under the supervision of 
the Director of Elections (Local Bodies). 


(c) who objects to the retention of any name 
on the electoral roll of the ward on the ground 
that the person in question has become dis¬ 
qualified under S. 12-D of the Act for registra¬ 
tion in the roll of the ward; 

may apply to the Electoral Registration Officer 
for exclusion of the name or for correction of 
the particulars, as the case may be.” 

argument of Sri s. N. Kacker for the peti¬ 
tioner is a straightforward one and, as usual, has 
been concisely stated. It is common ground that 
the petitioner’s name is entered in the Legislative 
Assembly electoral roll relating to the area com¬ 
prised in Ward no. 4 and that the petitioner is 
therefore entitled under S. 12-C of the Munici¬ 
palities Act to be registered in the municipal 
electoral roll of that ward subject only to the 
provisions of S. 12-D. Now S. 12-D says that the 
petitioner shall be disqualified from registration in 
the municipal electoral roll if he is disqualified for 
registration in the Assembly electoral rolls; and 
the contention is that the petitioner ■ can be so 
disqualified only on one of the grounds specified 
in S. 16(1) of the Representation of the People 
Act, 1950. As those grounds do not include non¬ 
residence the Electoral Registration Officer had. 
it is argued, no jurisdiction to remove the peti¬ 
tioner’s name from the roll on the ground that 
he did not ordinarily reside in Ward No. 4. 
Anupshahr. The argument for the respondents 
is that the grounds for disqualification for regis¬ 
tration in the Assembly electoral rolls are not 
restricted to those mentioned in S. 16(1) of the 
Representation of the People Act but include also 
the absence or lack of cither of the positive con¬ 
ditions for eligibility for registration which are 
specified in S. 19 of the Act. The question which 
we have therefore to decide is the meaning and 
effect of S. 12-D(1) of the Municipalities Act. 


(2) The Electoral Registration Officer shall, 
for purposes of preparation of the electoral rolls 
for the v/ard, adopt the Assembly rolls relatable 
to the area comprised in the said ward and 
published in the same manner prescribed, and 
upon its publication it shall, subject to any al- 
teratioln, addition or modification made under 
or in accordance with this Act, be the electoral 
roll for the ward prepared in accordance with 
this Act. 

12-C. ‘Qualifications for electors’ : Subject to 
the provisions of S. 12-D, every person who Is 
qualified to be registered in the Assembly elec¬ 
toral roll relatable to the area comprised In 


(6) Now Ss. 16(1) and 19 of the Representation 
of the People Act, 1950, read as follows : j 

"16. ‘Disqualifications for registration in an elec- 
toral roll’ : (i) A person shall be disqualified j 
for registration in an electoral roll if he 

(a) Is not a citizen of India; or 

(b) Is of unsound mind, and stands so declar¬ 
ed by a competent court; or 

(c) is for the time being disqualified from 
voting under the provisions of any law 
relating to corrupt and Illegal practices 
and other offences in connection with 
elections. 
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19. ‘Conditions of registration’ : Subject to 
the foregoing provisions of this Part, every per¬ 
son who 

(a) has been ordinarily resident in a consti¬ 
tuency for not less than 180 days during 
the qualifying period, and 

<b) was not less than 21 years of age on the 
qualifying date, 

shall be entitled to be registered in the electoral 
roll for that constituency.” 

I I may add that nothing turns upon the meaning 

^ of the expression ‘‘qualifying date” and ‘'qualify¬ 
ing period” which are defined in S. 21 of the Act. 

(7) I confess I have found it difficult to under¬ 
stand the grounds for the division made in this 
Act between circumstances which operate as a 
disqualification for registration and those which 
constitute conditions of entitlement to registra¬ 
tion. Article 326 of the Constitution, which makes 
provision for adult sufferage. says that every citi¬ 
zen of India who has attained the age of 21 
years shall be entitled to be registered as a voter 
unless he is disqualified under the Constitution 
or any law made by the appropriate Legislature 
on one of the grounds mentioned in that Article. 
Under S. 19 of the Representation of the People 
Act, the age of twenty-one is made a condition 
but not citizenship of India except by implica¬ 
tion, ‘not’ being a citizen being a ground for dis¬ 
qualification under S. 16(1). Non-residence and 
unsoundness of mind are disqualifications under 
Art. 326; under the Representation of the People 
Act the latter remains a disqualification but a 
prescribed period of residence becomies a condi¬ 
tion of registration. 

A further variation is to be found in the now 
repealed' S. 14 of the Municipalities Act where, 

' for example, the non-attainment of the age of 
twenty-one years and the fact of not being a 
citizen of India are both classified as disqualifica¬ 
tions. 

(8) In support of his argument counsel for the 
petitioner draw's attention to the use of the speci¬ 
fic term “disqualified” in clause 9(c) of the 1953 
Order and in S. 12-D(1) of the Municipalities Act; 
and he points particularly to the fact that not 
only is the headnote to S. 12-D the same as that 
to S. 16 of the Repre.sentation of the People Act, 
but that the opening words of the section in 
each case are the same namely “A person shall 
be disqualified for registration in an electoral 
roll”; and from this he argues, with considerable 
cogency, that it must have been the intention of 
the State Legislature in enacting S. 12-D that 
the grounds for disqualification for registration 
in the municipal electoral rolls should be those 
grounck only which are specified in the Repre¬ 
sentation of the People Act ‘as’ grounds for “dis¬ 
qualification for registration”, namely, those men¬ 
tioned in S. 16 and none other. 

(9) 'The argument is a forceful one, and my 
nund lias fluctuated during the hearing; but on 
consideration I have come to the conclusion that 

\ We should not be justified in placing on S. 12-D 
the somewhat narrow construction for w^hich the 
petitioner contends. 

(10) It is J think apparent that it is difficult 
|0 find any wholly satisfactory reasons for regard¬ 
ing certain circumstances as being in the nature 
Of conditions entitling a person’s name to be plac¬ 
es on the register of electors and other circum- 
^ances in the nature of disqualifications. There 
would for example, be no difficulty in redrafting 

16(1) and 19 cf the Representation of the 
People Act, in such a manner as to include in 
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either section all that is now to be found in both 
sections. To the ordinary man the positive con¬ 
ditions specified in S. 19 and the ab.sence of the 
disqualifications mentioned in S. 16(1) would all 
be regarded — and I think not unreasonably — 
as qualifications needed To obtain registration 
The provisions of S. 19 are, it is to be noted, 
Linked to those in S. IG by the initial words of 
S. 19 “subject to the foregoing provisions of 
this part”, 

(11) When w'e examine clauses 8 and 9 of the 
1953 Order we find that Sub-clau.se 8(c) refers to 
the inclusion of the names of persons who are 
“qualified” to be registered, and that sub-claase 
9(c) refers to the deletion of the names of per¬ 
sons W'ho have become “disqualified". So also 
S. 12-C of the Municipalities Act refers to the 
“qualifications" of persons entitled to be registered 
w^hile S. 12-D refers to “disqualifications” for re¬ 
gistration. The conclusion which I have reach¬ 
ed, although not without some hesitation, is that 
in S. 12-D of the Municipalities Act the word 
“disqualified” is used as meaning the opposite to 
‘qualified’, that is as meaning ‘not qualified’. It 
is also to be observed that although a period of 
residence in a particular area is prescribed almost 
invariably as a necessary qualification for entitle¬ 
ment to registration as a voter, non-residence, or 
the failure to fulfil such qualification, comes 
under the general term “disqualification” in Art. 
326 of the Constitution. 

(12) Taking this view of the matter it follows 
that the meaning which should, in my opinion 
be placed on S. 12-D(1) is this, that a person 
shall not be qualified for registration in an elec-* 
toral roll if he is not qualified for registration in* 
the Assembly roll, it further follows, in my opi-| 
nion, that an objection may be taken to the re-* 
tention of a name on the municipal electoral roll! 
on any of the grounds specified in S. 16(1) or! 
clause (a) of S. 19 of the Representation of the 
People Act. I reserve my opinion on the question 
(which does not arise in this case) whether ob¬ 
jection can be taken under clause 9(c) of the 1953 
Order to an objection based on the ground that 
the person concerned Is under twenty-one years 
of age in view of the tense of the verb “has be¬ 
come disqualified" in clause 9(c). 

(13) In my judgment the Electoral Registration 
Officer had jurisdiction to enter into the question 
whether the petitioner had the necessary’ residen-' 
tial qualification for his name to be entered on 
the electoral rolls. Tlie correctne-ss of his find-' 
ing, although not accepted, is not challenged in 
this petition. I held therefore that the petitioner 
IS not entitled to the first two reliefs for which 
he prays, and the question of his right to the 
third relief does not, in the circumstances, arise. 

(14) I dismiss the petition with costs which I 

would fix at two hundred rupees of which one 

hundred rupees ^111 be paid to the fourth res¬ 
pondent. 

SAPRU J.: 

(14a) I agree with the order proposed to be 
passed by my brother Mootham. 

(15) I think a possible remedy which the peti¬ 
tioner has (I express no opinion as to whether 
he has or has not this rem.edy) is to file an elec¬ 
tion petition under S. 43(b) of the U. P. Munici¬ 
palities Act. That section is to the following 
eiiect: 

“43.B. No election of the President shall be caU 

ed in question except by an election petition 

presented to the State Goveimment in accord 

ance with the provisions of this section.” 
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Now, sub-s. (4) of that section states that 
"In hearing the petition the Tribunal shall 
follow such procedure and have such powers as 
may be prescribed and without prejudice to the 
generality of the foregoing provision, it may, if 
the petition is found to be frivolous, direct that 
the deposit mentioned in sub-s. (2) shall bo 
transferred to the State Government.” 

Now, it has been pointed to us that the powers 
which the Tribunal will possess have not yet 
been prescribed by the State Government. In 
view of the fact that finality attaches to the 
order of the Returning Officer removing a person 
from the roll of a ward it may be worth while 
for the State Government to consider whether 
the position in regard to the powers of the Elec¬ 
tion Tribunal in dealing with petitions where the 
allegation is that the nomination was improperly 
rejected should not be precisely defined. 


RANDHIR SINGH J.: 

This is a miscellaneous appeal arising out of 

proceedings under Section 47 of the Civil Proce¬ 
dure Code. 

(2) A suit was instituted by Srimatl Sakina 
Begam, respondent No. 1, against the appellant 
and respondents Nos. 2 to 12 for a declaration 
of her share in certain properties and for posses¬ 
sion thereof on the allegations that she had 
inherited a share in the property which originally 
belonged to Yusuf Ali. The suit was contested 
only by the appellant, who was defendant No. 2, 
on various grounds. One of the grounds raised 
was that the couit-fee paid by the plaintiff was 
insufficient. The Court framed an issue on this 
point and came to the conclusion that the court- 
fee paid by the plaintiff was insufficient and 
ordered the plaintiff to pay a further sum of Rs. 
3,820/4/- as couit-fee. 


(16) I agree that the petition should be dismiss¬ 
ed with costs which I would assess at two hundred 
111 pees. 

B/G.M.J. Petition dismissed. 
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HARI SHANKAR AND RANDHIR SINGH JJ. 

Ali Haider. Appellant v. Sakina Begum and 
others, Opposite Party. 

Misc. Appeal No. 32 of 1947, D/- 4-11-1953, 
against decree of Civil J. of Malihabad, Lucknow, 
D/- 27-3-1947. 

Civil P. C. (1908), O. 33, R. 10 — Suit and 
application for leave to sue in forma pauperis 
dismissed in terms of compromise — Order under 
R. 10 cannot be passed. 

Plaintiff instituted a suit on insufficient 
court-fee. The Court directed the plaintiff to 
make good the dehciency. The plaintiff, who 
was unable to pay, applied for leave to sue 
in forma pauperis. When the application was 
pending, the parties came to a compromise 
whereby the defendant agreed to pay a cer¬ 
tain monthly sum to the plaintiff as main¬ 
tenance and the plaintiff agreed to get her 
suit and the application to sue as pauper dis¬ 
missed. The compromise was filed before the 
Court. The Court passed an order dismissing 
the suit and the application, in terms of the 
compromise. It also passed an order asking * 
the Collector to recover the court-fees under 
O. 33, R. 10, either from the plaintiff or the 
defendant: 

Held that the order under O. 33. R. 10 was 
misconceived. The Court had not entered into 

and decided the question of the plaintiff’s 
pauperism, but it dismissed the aoplication 
and the suit in.stead of asking the plaintiff to 
pay the court-fee. The result of the filing of 
the petition of compromise W'as that the 
plaintiff did not proceed with her suit or v/ith 
her application for permission to sue as a 
pauper. No court-fee could, therefore, be pay¬ 
able under the circumstances of this case by 
the plaintiff. fParas 6, 7) 

Anno: Civil P. C., O. 33. R. 10 N. 1. 

1953 Mulla: O. 33, R. 10 (Topic discussed in N. 1 
to O. 33, R. 10 in A.I.R. Com. extra). 

Mohd. Husain and B. N. Rov holding brief of 
B. K. Dhaon, for Apnellant; B. K. Dhaon, for 
Respondent No. 1: Addl. Standing Counsel, for 
Add! Junior Standing Counsel, for the State. 


The plaintiff found that she was unable to pay 
the court-fee and she, therefore, made an appli¬ 
cation for permission to sue in ‘forma pauperis'. 
This application was pending when it appears 
that the parties came to terms and the plaintiff 
agreed to get her suit as also the application for 
permission to sue as a pauper dismissed on cer¬ 
tain conditions. A petition for compromise was 
then filed in Court and it was mentioned in this 
application that the suit, as also the application 
No. 29 of 1946 be consigned to records, and that 
the plaintiff had agreed to get her suit consigned 
to records in lieu of the defendant No, 2 agreeing 
to pay her Rs. 130/- per mensem as maintenance. 
It was also mentioned in the petition for com¬ 
promise that if defendant No. 2 defaulted in th^ 
payment of maintenance for three months at a 
time, the plaintiff shall have the right to get 
her suit restored and reheard. 

(3) The Civil Judge pointed out to the parties 
that the condition that the suit might be re¬ 
stored under certain circumstances was not 
acceptable to the Court and a decree for this 
prayer could not be made. The Court then 
ordered the suit and the miscellaneous applica¬ 
tion No. 29 of 1946 to be dismissed in terms of 
the compromise. After the above order had been 
passed it was pointed out to the lower Court 
by the Government Pleader that no order for 
payment of court-fee had been passed and that 
an order should be passed under Order XXXIII. 
Rule 10 of the Code of Civil Procedure. 

The Court then ordered as follows— 

“The court-fees should be paid by the defendant 
No. 2 and can be realised from the plaintiff also 
under Order XXXIII. Rule 10. Civil P. C. The 
Collector may be informed. The Government 
Pleader Mr. B. N. Roy is present and informed.” 

(4) Objections were raised to this subsequent 
order of the Court by both the parties and these 
objections were finally disposed of by the learned 
Civil Judge on the 27th March, 1947. It Is this 
order which is now in appeal. 

(5) The learned Civil Judge modified his order 
for realisation of court-fee to this extent that he 
ordered that the court-fee should be paid by the 
defendant No. 2 and the plaintiff or either of 
them as the Collector thought fit under Order 
XXXIII. Rule 10 of the Code of Civil Procedure. 
The question as to whether the court-fee should 
be realised from the plaintiff or from defendant 
No. 2 was left to the option of the Collector. 

(6) The orders passed bv the learned Civil 
Judge in this case .subseauent to the order in the 
original suit and the application apnear to us to 
be misconceived. It was the duty of the learned 
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Civil Judge to have decided the question as to 
whether the plaintiff was or was not a pauper 
before proceeding further with the case and if 
the plaintiff had made an application that her 
application for permission to sue as a pauper be 
dismissed, the lower Court should have asked the 
plaintiff to make good the court-fee which had 
been found deficient earlier and in respect of 
which an order had already been passed in the 
original suit which was pending. 

The learned Civil Judge, however, did not make 
any such order and decided the suit. It has now 
been urged on behalf of the Government that it 
may be presumed that the Court accepted the 
plaintiff to be a pauper and that this presumption 
could have been raised from the petition of com¬ 
promise itself. It is difficult to appreciate this 
argument specially in view of the fact that an 
application had been made by the plaintiff her¬ 
self that her application for permission to sue 
in ‘forma pauperis’ may be dismissed. This clearly 
showed that the plaintiff was not declared a 
pauper and her application for permission to sue 
as a pauper stood dismissed. The Court, instead 
of asking the plaintiff to pay the court-fee. dis¬ 
missed the suit in terms of the compromise. 

(7) It has been urged on behalf of the Gov¬ 
ernment that in case a Court decides a suit in 
which proper court-fee has not been paid, the 
Government should be allowed to realise the 
deficient court-fee even subsequently and reliance 
has been placed on the provisions of Section 6A 
and B, and Section 12 of the Court-fees Act. It 
is not necessary to discuss the provisions referred 
to by the learned Counsel for the State in view 
of the fact that the suit cannot be said to have 
been heard and decided in the present case. 

The petition of compromise clearly shows that 
the plaintiff asked the Court to dismiss her suit, 
as she had come to terms with the defendant. 
No executable decree was asked for by the plain¬ 
tiff or the defendant by means of the petition 
of compromise: there was an express prayer 
towards the end of the petition of compromise 
and it was that both the suit and the application 
be dismissed. The result of the filing of the 
petition of compromise was that the plaintiff did 
not proceed with her suit or with her application 
for permission to sue as a pauper. No court-fee 
could, therefore, be payable under the circum¬ 
stances of this case by the plaintiff. 

It was open to the plaintiff to pay the court-fee 
and then ask the Court to proceed w'ith the suit 
or to refuse to pay the court-fee and get her 
suit dismissed. The plaintiff seems to have 
adopted the latter cour.se and the order of the 
learned Civil Judge allowing the Collector to 
realise the court-fee from either party does not 
appear to us to be a good order. We are, there¬ 
fore, of opinion that this order should be set 

aside. 

(8) Accordingly the appeal is allowed and the 
order dated the 27th March, 1947 as also the 
order dated the 17th January. 1947. regarding the 
court-fee are set aside. We make no order as to 
costs ol this appeal, 

B/R.G.I). Appeal allowed. 
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MALIK C. J. AND SAPRU J. 

Zahid Hussain, Appellant v. 13. Khairatl Lai 
Jain and others, Respondents. 

First Appeal from Order No. 284 of 1948, D/- 
23-12-1953, against the order of Dist. J., Buland- 
shahr, D/- 5-10-1948. 

Provincial Insolvency Act (1920), S. 75 — Cross- 
objections — Applicability of O. 41, R. 22, Civil 
P. C. — (Civil P. C. (1908), O. 41, K. 22). 

There is no provision in the Provincial 
Insolvency Act for a cross-objection to be filed 
within 30 days after service of notice as under 
O. 41, R. 22 and there is nothing in the Pro¬ 
vincial Insolvency Act making the provisions 
of O. 41, R. 22 applicable to an appeal under 
Section 75. (Para 5> 

Anno: Provincial Insolvency Act, S. 75 N 1 
Civil P. C., O. 41, R. 22 N. la. 

1953 Mulla: O. 41, R. 22 (Topic di.scussed in 
N. la to O. 41. R. 22 in A.I.R. Com. e.ffra — See 

however, N. “Application.rule” on P. 1208 in 

Mulla, containing topic discussed in Ns. 7 and 8 
to O. 41, R. 22 in A.I.R, Com.). 

J. Swarup, for Appellant; Harish Chandra 
Sharma. S. B. L. Gaur and M. A. Kazmi, for 
Respondents. 

MALIK C. J.: 

This is an appeal under Section 75 of the Pro¬ 
vincial Insolvency Act (Act No. V of 1920). A 
creditor Khairatl Lal applied on the 3ucn July, 
1931, that Sh. Zahid Husain be adjudicated an 
insolvent. On the 14th November, 1931, an order 
of adjudication was passed. The creditors were 
all paid up in full and on the 15th March, 1948, 
the insolvent was discharged. A sum of Rs. 22,o0o' 
however, after payment of all the debts in full' 
remained in the hands of the Official Receiver 
and the creditors claimed that interest from the 
date of adjudication at the rate of 6 per cent, per 
annum might be allowed to them in accordance 
with the provisions of Section 43 of the Act. The 
creditors also claimed that prior to the date of 
adjudication they should be given interest at the 
contractual rate. 

(2) The learned Insolvency Judge granted the 
request that interest at 8 per cent, per annum 
should be allowed from the date of adjudication. 
As a matter of fact, he had no option in the 
matter as the provisions of Section 61 (6) were 
mandatory, 

(3) As regards interest prior to the date of 
adjudication, he did not allow any interest to 
Ruqayya Khatoon, the wife of the insolvent who 
had claimed a sum of Rs. 10.000'- as her dowser, 
but he allowed interest to the other creditors at 
the rate of 6 per cent, per annum. Two of these 
creditors, Bansi Dhar and Khairatl Lal. have 
filed cross-objections and the others have sub¬ 
mitted to the order. 

(4) The appeal has no force and has not been 
seriously pressed. On behalf of Bansidhar and 
Khairatl Lal it is urged that the cross-objections, 
should be allowed and they should be awarded 
interest at the contractual rate from the dates 
when the money was borrowed by the insolvent."^ 

(5) The first question that arises is whether 
these cross-objections are maintainable. Section 75 - 
of the Insolvency Act provides for an aooeal 
within 30 days to the District Court and within 90‘ 
days to the High Court. There is no oi'ovision for 
a cross-objection to be filed within 30 days after! 
service of notice as under Order XLI. Ruie 22 of 
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the Civil Procedure Code. So far as we can see 
there is nothing in the Provincial Insolvency A.ct 
making the provisions of Order XLI, Rule 22, 
Civil P. C. applicable to an appeal under S. 75. 
These cross-objections were, therefore, miscon¬ 
ceived. 

(6> We are further satisfied that there is no 
force in these cross-objections. The creditors have 
been allowed interest at 6 per cent, per annum 
from the dates w'hen the money was lent to the 
date of adjudication and thereafter for a further 
period of almost 22 years. This, in our view, 
should be quite sufficient. 

(7) There is no force in the cross-objections and 
the appeal which are dismissed with costs. 

B/'V.R.B. Appeal and cross-objections dismissed. 


A. I. R. 1954 ALL. 420 (Vol. 41, C. N. 173) 

(LUCKNOW BENCH) 

RANDHIR SINGH J, 

Mohd. Suleman and others, Appellants v. Maq¬ 
sood Hussain and another. Respondents. 

Second Appeal No. 456 of 1947, D/- 30-11-1953, 
against the decree of Addl. Civil Judge, Lucknow 
D/- 12-3-1947. 

(a) T. P. Act (1882), S. 72 — Mortgaged pro¬ 
perty put up for sale in execution of money de¬ 
cree — Payment of decree amount by mortgagee 
— S. 72 does not apply. 

After a mortgage is made the property is 
comprised of two parcels, the equity of re¬ 
demption and the mortgagee rights. If a per¬ 
son puts to sale the equity of redemption in 
execution of a simple money decree, the 
rights of the mortgagee under the mortgage 
and the mortgage security remain unaffected. 
Section 72 would not cover the case of the 
mortgagee paying the money-decree amount 
to save the property from sale in execution of 
the money decree. 16 Oudh Cas 48, Relied on. 

(Para 5) 

Anno: T. P. Act, S. 72 N. 3(B). 

1949 Mitra: S. 72 P. 493 N. "Clause (b) .... 
sale." 

(b) Civil P. C. (1908), O. 34, R, 2 — Possessory 

mortgage — Mortgaged property leased back to 
mortgagor — Suit by mortgagee for recovery of 
mortgage money — Mortgagee cannot include 
theka money in the amount — He must file sepa¬ 
rate suit for the same. (Para 8) 

Anno: C. P. C.. O. 34 R. 2 N. 13. 

1953 Mulla: O. 34 R. 2 P. 1093 N. "Account .... 
possession" (2 Pts. extra in N. 13 to O. 34 R. 2 in 
AIR Com.). 

Brij Bahadur, for Appellants; Anwarul Hasan 
for Respondents (Nos. 1 and 2). 

CASE REFERRED : Para 

(A) (T3) 16 Oudh Cas 48: 5 Ind Cas 800 5 

JUDGMENT: This is a plaintiff’s second ap¬ 
peal against a decree of the Additional Civil Judge 
of Lucknow. 

(2) Defendants 1 and 2 executed a mortgage in 
favour of Hafiz Afzal Husain, since dead, for Rs. 
1000/- on 3rd of July, 1937. No interest was con¬ 
tracted and it was mentioned in the mortgage 
deed that the mortgagee had been put into pos¬ 
session. The mortgagee, however, gave back the 
mortgaged property to the mortgagors on theka. 
On the 11th of April, 1946, a suit for the recovery 
of the mortgage money and certain sums due 
from the mortgagors on account of the uni>ald 


theka money as also for Rs. 103/12/3 said tohave 
been paid by the mortgagee in satisfaction of a 
decree was instituted. 

It was alleged on behalf'of the plaintiff that 
he had to pay Rs, 103/12/3 in order to save the 
property from being sold in executioin of a de¬ 
cree and he was, therefore, entitled to recover 
this amount along witn the mortgage money from 
the mortgagors under section 72 of the Transfer 
of Pioperty Act. The un-realized theka money 
was claimed on the ground that it represented 
interest on the principal sum. 

(3) The suit was contested on several grounds. 
The material grounds, however, on which the suit 
was contested are that the plaintiff was not en¬ 
titled to any interest as the mortgage was a pos¬ 
sessory mortgage and that he was not entitled to 
recover Rs. 103/12/3, as this sum had not been 
paid for protecting the property from sale and 
further that no notice had been served upon the 
mortgagors to pay up the money before the sum 
was paid by the mortgagee in the execution court. 
A plea was also raised that a sum of Rs. 74/- out 
of Rs. 1000/- had not been received by the mort¬ 
gagors. 

(4) The trial court came to the conclusion that 
the plaintiff was entitled to a decree for Rs.926/- 
on account of the principal sum and was not en¬ 
titled to recover any money on account of inte¬ 
rest. The trial court also held the plaintiff en¬ 
titled to recover Rs. 103/12/3. Both the parties 
then went up in appeal to the Additional Civil 
Judge. The Additional Civil Judge dismissed the 
appeal instituted by the present appellant, but 
allowed the appeal of the defendants to this ex¬ 
tent that the decree in respect of Rs. 103/12/3 was 
set aside on the ground that the mortgagee was 
not entitled to this sum. The mortgagee plain¬ 
tiff has now come up in second appeal. Hafiz 
Afzal Husain appellant died during the pendency 
of the appeal and his heirs have been brought 
on the record. 

(5) Two points have been pressed on behalf of 
the appellants. The first is that the lower ap¬ 
pellate court should not have rejected the claim 
in respect of Rs. 103/12/3, as this sum had been 
paid by the predecessor of the appellants in satis¬ 
faction of a decree in execution of which the pro¬ 
perty was being put up for sale. It is contend¬ 
ed on behalf of the respondents that this decree 
in execution of which the property was being put 
up for sale was a simple money decree and the 
appellant was not bound to pay up this sum nor 
did the sale in execution of that decree affect the 
rights of the mortgagee. 

After a mortgage is made the property is com-, 
prised of two parcels, the equity of redemption, 
and the mortgagee rights. If a person puts to 
sale the equity of redemption in execution of 
simple money decree, the rights of the mortgagee^ 
under the mortgage & the mortgage security re-, 
main unaffected. S. 72 of the Transfer of Property, 
Act would not, therefore, cover the case of such a ^ 

payment. This view has also been held in‘Sheo Dui- 

are v. Mt. Batasha’, 16 Oudh Cas 48 (A), as ^^so m 
some other cases. The learned counsel for tne 
appellants has not been able to cite any 
support of his contention that payment 
such circumstances would entitle the mortga^ 
to recover the amount paid by him to save tne 
iequity of redemption from being sold. 

(6) The other question, whether a notice was or 
was not given to the mortgagors before 

ment was made, does not therefore, arise and tne 
view taken by the lower appellate court mat tn 
appellants were not entitled to recover the sum 
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of Rs. 103/12/3 appears, therefore, to be the cor¬ 
rect view. 

(7) The next point which has been argued on 
behalf of the appellants is that a decree in res¬ 
pect of the unpaid theka money, which represent¬ 
ed interest, should have been passed in favour of 
the appellants. I am unable to agree with this 
contention. The theka money represented the 
profits of the land let out on theka and it was 
open to the mortgagee to sue for recovery of the 
theka money in the revenue courts. If he did 
not do so, it would not be open to him to claim 
that amount along with the mortgage money in a 
suit brought by him. There is, therefore, no me¬ 
rit in this contention also and the view taken by 
the two courts below cannot be assailed. No other 
point has been pressed in arguments. 

(8) In this case although both the points argu¬ 
ed arose out of the same judgment and decree, 
two separate appeals had been filed. As both 
the appeals have been heard, it is not necessary 
to decide whether two separate appeals could be 
maintained. 

(9) Both the appeals are dismissed with costs. 

B/R.G.D. Appeals dismissed. 


A. I.R. 1954 ALL. 421 (Vol. 41, C. N. 174) 

(FULL BENCH) 

B. MALIK C. J., M. C. DESAI AND 

B. MUKERJI JJ. 

Gir Raj Kishore, Applicant v. State. 

Criminal Revn. No. 1050 of 1950, D/- 19-8-1953, 
against order of Sessions. Judge, Azamgarh, D/- 
19-7-1950. 

(a) High Denomination Bank Notes (Bemoni- 
tisation) Ordinance (3 of 1946), Ss. 7 (3), 4, 5 
and 6 — Sanction for prosecution for contraven¬ 
tion of S. 4 — Conviction under S. 6 — Validity. 

A prosecution under the Ordinance can only 
be Instituted under the previous sanction of 
the Central Government. (Para 3) 

Sections 4 and 6 do not create separate 
offences. (Para 9) 

Reading the three Sections 4, 5 and 6 to¬ 
other, it appears that S. 4 was intended to 
include all cases of transfer of high deno¬ 
mination notes contrary to the provisions of 
the Ordinance and Sections 5 and 6 are to 
be read as exceptions to S. 4. Therefore, 
conviction of the accused under S. 6, in a 
prosecution started under a sanction given 
for prosecution for contravention of S. 4, is 
not bad. (Para 10) 

(b) High Denomination Bank Notes (Demoni- 
tlsation) Ordinance (3 of 1946), Ss. 4, 5 and 6 -- 
“Person'* — (General Clauses Act (1897), S. 3 
(39)). 

The three Sections 4. 5 and 6, read together 
clearly show that the word "person” in S. 4 
of the Ordinance was used in its widest sense, 

S. 4 was intended to include all cases which 
did not come under the exceptions given in 
S. 5 and S. 6. The word "person” therefore 
Includes a banking company and a Govern¬ 
ment treasury. (Para 10) 

Anno: Gen. Clauses Act. S. 3 (39) N. 1. 

B, S. Darbari and Baleshwari Prasad, for 
Applicant; Dr. M. H. Paruqi, Government Advocate, 
lor the State. 


MALIK C. J.: 

The applicant Girraj Kishore was convicted by 
a Magistrate of the First Class for having con¬ 
travened the provisions of the High Denomina¬ 
tion Bank Notes (Demonitisation) Ordinance, 
1946, Ordinance No. Ill of 1946, and has been 
sentenced to undergo two years' rigorous imprison¬ 
ment and to pay a fine of Rs. 2,000/- in default 
of payment of the fine to a further term of 
rigorous imprisonment for six months. The learned 
Magistrate's order is in these terms: 

'T find the accused Girraj Kishore guilty of the 
offence under Section 7 (1) of the Ordinance 
No. Ill of 1946 for contravening Section 4 of the 
Ordinance by exchanging one thousand rupee 
notes on 14-1-1946, from the Sagri Sub-treasury 
without filing a declaration as required under 
sub-section (2) of Section 6 of the Ordinance 
and convict him under the said section of the 
said Ordinance.” 

(2) Girraj Kishore was Treasurer's agent at the 
Azamgarh Government Treasury and the charge 
against him was that on the 14th of January, 
1946, he had exchanged 20 notes of Rs. 1,000/- 
each for notes of lower denomination without 
making a declaration as provided in Section 6 
of the Ordinance. 

The relevant portion of Section 6 is as follows: 
"6(1) Notwithstanding anything to the contrary 
contained in the Reserve Bank of India Act, 
1934 (II of 1934), any high denomination bank 
note held by a person other than a bank or 
Government treasury shall after the 12th day 
of January 1946 be exchanged only on tender 
of the note for exchange by the owner thereof 
in the manner provided in this section. 

(2) Every such owner of a high denomination 
bank note desiring to tender it for exchange 
shall prepare in the form set out in the Sche¬ 
dule or in a form as near thereto as may be, 
three copies of a declaration signed by him 
giving in full the particulars required by that 
form, and shall, within ten days after the com¬ 
mencement of this Ordinance, deliver such 
copies in person together with the high deno¬ 
mination bank notes he desires to exchange to 
a branch of the Reserve Bank or to a scheduled 
bank or to a Government treasury.” 

The proviso to the su’o-section is not relevant. 
The other sub-sections also need not be quoted 
as they are not relevant for our purposes. 

(3) A prosecution under this Ordinance can 
only be instituted under the previous sanction of 
the Central Government (vide Section 7(3)), On 
8th February, 1947, the sanction to institute the 
proceedings v/as given by the Government of 
India under sub-section (3) of Section 7 of the 
Ordinance, in these terms: 

"The Central Government is pleased to sanction 
the institution of prosecution proceedings 
against Mr. Girraj Kishore, Government Trea¬ 
surer's Agent who is alleged to have exchanged 
20 pieces of one-thou.sand rupee notes on 14th 
January, 1946, from the Sub-Treasury, Sagri, 
contrary to the provisions of the Ordinance and 
thus to have contravened Section 4 of the Ordi¬ 
nance in circumstances which constitute an 
offence punishable under Section 7 of the said 
Ordinance.” 

(4) Against the conviction by the Magistrate. 
Girraj Kishore filed an appeal in the Court of 
the learned Sessions Judge and the argument 
advanced on his behalf was that if the facts as 
alleged by the prosecution were established, he 
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would be guilty under Section 6 of the Ordinance 

and not under Section 4 and no sanction having 

been obtained by the Central Government for bis 

proy3cution under Section 6, the trial was invalid 

and he was entitled to an acquittal. The learned 

Sessions Judge was of the opinion that figure “4" 

was a typing mistake for figure “6” and that as 

the facts were fully set out in the sanction, no 

prejudice had been caused to the accused and the 

trial was not vitiated on that account. The 

learned Sessions Judge upheld the conviction and 
sentence. 

(5) Against that order a revision w-as filed in 
this Court which w’as referred by a learned Single 
Judge to a Division Bench and by the Bench to 
a Full Bench. In the referring order the learned 
Judges have said that the whole case was bein°' 
referred to the Full Bench for decision. We do 
not think, however, that it is necessary that the 
time of three Judges be taken in deciding 
questions other than the que.stion on which the 
learned Judges seemed to have some doubt and 
which necessitated their making this reference to 
a larger Bench. 

(6) The point urged on behalf of the accused 
was, as we have already indicated, that Sections 4 
and 6 of the Ordinance provide for two separate 
offences and as the sanction was to prosecute 
for an offence under Section 4, the conviction 
under Section 6 was bad in law. 

(7) Section 4 of the Ordinance is as follow's: 

"Save as provided by or under this Ordinance 

no person shall after the 12th day of January 

1946 transfer to the possession of another per¬ 
son or receive into his possession from another 

person any high denomination bank note." 

Then section 5 makes certain exceptions in 
favour of banks and Government treasuries. It 
Is however, not necessary for the purposes of 
this case to quote that section. Section 6 pro¬ 
vides that if after the 12th of January. 1946. any 
person, other than a bank or Government trea^ 
sury. wants to tender a high denomination note 
for exchange, he wili be required to act in the 
manner provided in the subsequent sub-clauses 
of the section, one of the main requirements being 
that he wili have to fill in a form in triplicate 
giving the various particulars mentioned in that 
form, v/hich information was required by the 
Government for certain purposes of its own. 

(8) The argument advanced by learned coun¬ 
sel is that section 4 deals with the case of deal¬ 
ings between an individual and another, while 
section 6 deals with a case where a private indi¬ 
vidual goes to a bank or a Government treasury 
and wants to deposit or to exchange a high 
denomination note after the 12th of January. 1946. 

(9) The argument that sections 4 and 6 of the 
Ordinance create two separate offences must be 
rejected. Section 4 of the Ordinance starts with 
the words 

"Save as provided by or under this Ordinance." 
If section 4 is confined to dealings between indi¬ 
viduals and not between an individual and a 
Bank or a Government treasury, these words 
would become redundant as there is no exemption 
in any of the subsequent sections allowing a pri¬ 
vate individual to exchange a high denomination 
note with another individual after the 12th of 
January. 1946. for cash or for lower denomination 
notes. There is an absolute bar against private 
dealings. 

Sections 5 and 6 are the only exemptions that 
allow exchange of high denomination notes In 
certain circumstances and, therefore, the exemp¬ 


tion mentioned in section 4 could have reference 
only to those sections. Section 6 allows a person 
to go to a Bank or a treasury to exchange high 
denomination notes provided he gives the decla¬ 
ration required by that section. So far as we 
can see, the Ordinance provides for only one 
offence and not two separate offences under sec¬ 
tions 4 and 6 and that offence is committed when 
a high denomination note has been exchanged 
after the 12th of January, 1946, in contravention 
of the provisions of the Ordinance. 

(10) Learned counsel has referred us to the 
definition of the word "person" in the General 
Clauses Act (Act No. X of 1897), where a person 
is defined as including 

"any company or association or body of indivi¬ 
duals. whether incorporated or not." 

The argument is that though under this defini¬ 
tion of the word “person" a banking company 
may be included, a Government treasury will not 
be. and, therefore, section 4 of the Ordinance 
will not apply to a case where high denomination 
notes have been exchanged at a Government 
treasury. This argument has no substance. The 
three sections 4, 5 and 6 read together clearly 
show that the word "person" in section 4 of the 
Ordinance was used in its widest sense and section 
4 was intended to include all cases which did not 
come under the exceptions given in sections 5 & 

6. To quote an example, in section 6, sub-section 
(1) the words are 

"any high denomination bank note held by a 
person other than a bank or Government trea¬ 
sury". 

If the word “person" was not intended to include 
a bank or Government treasury in section 4 then 
it was not necessary to make this exception in 
section 6. The definitions in the General Clauses j 
Act are to apply unless there is anything repug¬ 
nant in the subject or context. Reading the 
three sections together, it appears to us that sec¬ 
tion 4 was intended to include all cases of trans¬ 
fer of high denomination notes contrary to the 
provisions of the Ordinance and sections 5 and 6 
are to be read as exceptions to section 4. The 
sanction to prosecute given under section 7 of 
the Ordinance was, therefore, in order. 

(11) The case must now go back'to the learned 
single Judge for decision according to law. 

A/R.G.D, Order accordingly. 


A.I.R. 1954 ALL. 422 (Vol. 41, C. N. 175) 

(LUCKNOW BENCH) 

BEG AND RANDHIR SINGH JJ. 

Ram Lakhan. Appellant v. Mirza Mahbub Hasan 
Beg and others, Respondents. 

Ex. D. A. No. 65 of 1946. D/- 8-12-1953. against 
decree of Civil J.. Bahraich, D/- 19-11-1946. 

Civil P. C. (1908), O. 21, R. 54; O, 39, R. 1. S. 64 i 

— Order of temporary injunction if an order for jj 
attachment. 

The order for a temporary injunction In j 
favour of a decree-holder restraining the alie¬ 
nation of property would not amount to an 
order for attachment nor would the service of 
the temporary iniunction amount to aii 
attachment. Therefore, if no attachment ^ 
made in such an order the order of the Court 
that the attachment will continue will not ^ 

operate as an attachment or a continuance of ^ 
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an attachment. AIR 1919 Oudh 4, Dist. 

(Pflr&s 4 5) 

Anno: Civil P. C., O. 21. R. 54 N. 1. 

1953 Mulla: O. 21. R. 54 (Topic discussed in N. 1 
to O. 21, R. 54 in A.I.R. Com., extra). 

Civil P. C„ O. 39, R. 1 N. 3. 

1953 Mulla: O. 39. R. 1 P. 1151 N. "Principles 

.injunction” (11 Pts. extra in N. 3 to O. 39, 

R. 1 in A.LR. Com.). 

Civil P. C., O. 39, R. 1 N. 17. 

1953 Mulla: O. 39. R. 1, P. 1152 N. "Eflect.... 
injunction” (1 Pt. extra in N. 17 to O. 39, R. 1 
In A.I.R. Com.—1 Pt. extra in Mulla). 

Civil P. C., S. 64 N. 3. 

1953 Mulla: S. 64, P. 255 N. "Where. 

made” (10 Pts. extra in N. 3 to S. 64 in A.I.R. 
Com.—A.I.R. 1934 P.C. 217, not noticed on Pt. 11 
In N. 3 to S. 64 in A.I.R. Com.j. 

B. K. Dhaon and S. P. Avasthi, for Appellant. 

CASE REFERRED: Para 

(A) (V6) AIR 1919 Oudh 4: 23 Oudh Cas 18 4 

BANDHIR SINGH J.: 

This is an execution first appeal against the 
Judgment and decree of the Civil Judge, Bahraich, 
dated 19th November, 1946. 

(2) It appears that a decree for costs and some 
money was obtained by respondents 1 to 4 against 
the respondent No. 5 on the 30th March. 1935. 
The decree-holders put their decree into execution 
on the 30th March, 1938. Some proceedings were 
taken but ultimately the execution application 
was ordered to be consigned to record room on 
the 15th October, 1938. A fresh application for 
execution was made on 1st May, 1941 and a 
prayer for realisation of the decretal amount by 
attachment and sale of a house of respondent 
No. 5 was made. During the pendency of this 
execution, an application wcs made on the 27th 
August, 1941 in which a prayer was made that 
the house 'Sultan Mandl’ of the judgmenc-debtor 
be attached under Order 39. Rule 1. Civil P. C. 
Reference was also made to Section 151 and O. 21, 
Rule 51 (54?), Civil P. C. in the heading given to 
the application dated 27th August. 1941. The Court 
passed an order in the following words: 

"Issue a temporary injunction as prayed". 

The injunction was then issued and it was 
served by a proclamation made on the 5th Sep¬ 
tember, 1941. The execution application w’as 
ordered to be consigned to the record room on 
the 17th August, 1942 but it w'as mentioned in 
the order that the property shall remain under 
attachment. A third application for execution was 
made on the 20th August, 1942, and in this appli¬ 
cation also a prayer for the attachment and sale 
of ‘Sultan Manzir was made. This application also 
proved Infructuous and was ordered to be con¬ 
signed to the record room on 30th January, 1943. 
Once again the order that the property shall 
remain under attachment was made w'hen the 
application was ordered to be consigned to the 
record room. A fourth application for execution 
W'as made on the 3rd February, 1945 and this also 
W'as consigned to the record room on the 15th 
May, 1945. Subsequently the last application for 
execution was made on the 9th February, 1943 
and a prayer was made that the decretal amount 
be realised by sale of the attached property. 

It was in these proceedings that an objection 
was made by Ram Lakhan who had on the 3rd 
November. 1945 obtained a .^ale-deed in respect of 
‘Sultan Manzir from the judgment-debtor for a 
sum of Ks. 25,000/-. The main grounds taken up 
In the objection were that there had been no 


attachment of 'Sultan Manzir and as such It 
could not be sold in execution; secondly the entire 
proceedings of sale wer-e irregular and lastly that 
the objector was a bona fide transferee for value 
without notice and as such the sale-deed in his 
favour was binding on the paities to the decree. 
A number of issues were framed by the learned 
Civil Judge before whom the execution proceed¬ 
ings were pending and they are detailed in the 
judgment. 

(3) The learned Civil Judge, after considering 
the proceedings w'hich had been taken In the 
various execution applications, came to the con¬ 
clusion that the order passed on the application 
dated the 27th August, 1941 w'as in effect an order 
of attachment and that there had been an attach¬ 
ment of the property. Any sale made by the 
judgment-debtor in favour of the objector, after 
this attachment, was therefore, invalid. It. there¬ 
fore, dismissed the objection made by the objector. 
The objector Ram Lakhan has now come up in 
appeal. 

(4) The crucial point which arises for deter¬ 
mination in this appeal is whether or not there 
had been a valid attachment of the property 
acquired by the appellant on the 3rd November, 
1945. We have examined the application dated 
27th August, 1941 and the order passed by the 
execution Court on this application. It is on the 
file of execution case No. 52 of 1941. It has been 
observed by the learned Civil Judge that if an 
order of attachment is passed on an application 
in which the pro\'isions of law have not been 
correctly narrated, the attachment would never¬ 
theless be valid and he has relied on a ruling 
— ‘Bishambar Nath v. Girdhari Lai', AIR 1919 
Oudh 4 (A). In this reported case although an 
application was made under Order 39. Rule 1, 
Civil P. C. an attachment had been ordered and 
had been duly made, it was held that it was a 
valid attachment. In the present case neither an 
order of attachment was made nor was an attach¬ 
ment effected in pursuance of any order of attach¬ 
ment. The order was for a temporary injunction 
and this order was executed. The order for a 
temporary injunction would not amount to an 
order for attachment nor would the service of the 
temporary injunction amount to an attachment. 
It would be difficult therefore, to agree with the 
view taken by the lower Court that the attach¬ 
ment of the property ‘Sultan Manzil' had been 
made at any time in any of the execution pro¬ 
ceedings. 

(5) If no attachment had been made an order 
of the Court that the attachment will continue 
will not operate as an attachment or a continu¬ 
ance of an attachment. The subsequent orders 
passed in other execution applications would not, * 
therefore, be of any material assistance to the 
decree-holders in establishing a valid attachment 
of the property. 

(6) The other point raised in the objection made 
by the appellant would not arise If there had 
been no attachment in this case. The execution 
Court evidently w'as under a misapprehension that 
me property had already been attached when It 
ordered the attachment to continue. The decree- 
holders also seem to have been misled by this 
order of the Court when they made the last 
application for execution in w'hich they aslced for 
a sale of the property only. The entire execution 
proceedings following the application for execu¬ 
tion dated the 9th February, 1946 should, there¬ 
fore, be set aside and the execution Court should 
be ordered to proceed afresh taking Into consl- 
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deration the views expressed above. As no valid 
attachment of the property has been made, it 
will be open to the execution Court to make the 
attachment and then proceed according to law. 

(7) The appeal is, therefore, allowed and all 
the proceedings in the execution Court including 
the order of the lower Court under appeal are 
set aside. The execution case shall be restored to 
its original number by the Court below which will 
proceed to execute the decree from the stage when 
the application for execution dated the 9th Febru¬ 
ary, 1946 was made. We make no orders as to 
costs. 

B/H.G.P. Order accordingly. 


A.I.R. 1954 ALL. 424 (Vol. 41, C. N. 176) 

DESAI J. 

Umrao Lal. Convict-Applicant v. State. 

Criminal Revn. No. 796 of 1952. D/- 5-10-1953, 
against order of 1st Temporary S. J., Bareilly, 
D/- 15-5-1952. 

Penal Code (18G9), S. 193 — Contradictory 
statements not in course of same deposition — 
Conviction for perjury — Nature of proof — 
Proceedings under S. 476, Distinguished — (Cri¬ 
minal Procedure Code (1898), S. 476). 

If the prosecution succeeds in proving that 
an accused in the witness box deliberately 
made two statements which are so contra¬ 
dictory to, and irreconcilable with, each other, 
that both cannot possibly be true, he can be 
convicted of perjury even without its being 
proved which one of them was not true. It is 
only when the prosecution charges him with 
making a particular statement falsely, that it 
has to prove that that statement is false and 
not the other. In that case the mere fact 
that he made the other statement conflicting 
with it v/ould not suffice because it may very 
well be that the other statement was false 
and not the statement with which he was 
charged. When all that is proved is that one 
of the two statements is false, it means that 
it is not proved that a particular statement is 
false. If the accused is charged with making 
that statement falsely, naturally the charges 
must fail. (Paras 2. 3) 

‘Mens rea' is an essential ingredient of the 
offence of perjury; the mere fact that a state¬ 
ment made by a witness turns out to be wrong 
or inaccurate does not make him liable to 
punishment. He must make the statement 
deliberately and must know or believe it to 
be false or must not believe it to be true. It 
is not difBcuit to imagine a witness’s making 
two statements which are contradictory to 
each other and one of which he does not 
know or believe to be false. (Para 4) 


cant were so contradictory to each other that 
they could not be reconciled with each other 
and could not both be true and one of them 
was bound to be false, the applicant deposing 
about matters which were within his know¬ 
ledge and there being no scope for his making 
any mistake, it is clearly a case of making 
both the statements deliberately and when 
they are bound to be irreconcilable he must 
be convicted. (Para 4) 

It is quite immaterial that the two contra¬ 
dictory statements were made in the course of 
one deposition in one trial. If the first 
statement is false, the applicant committed 
the offence of perjury as soon as he made it. 
Whether he made it deliberately and whether 
he knew or believed it to be false or did not 
believe it to be true is to be seen with refer¬ 
ence to the time at which he made it. If the 
requirements of S. 191 are fulfilled, he com¬ 
mitted the offence of perjury as soon as he 
made it. The completion of the offence does 
not remain in abeyance for a short time in 
order to give him an opportunity of repenting 
and correcting himself. What he does subse¬ 
quently has absolutely no bearing on the 
offence already committed by him. The 
offence is not purged or wiped off by subse¬ 
quent repentance or retraction or correction; 
of course, on account of the subsequent 
repentance and admission of mistake, the 
Court may say that he had not made the 
earlier statement deliberately knowing or 
believing it to be false or not believing it to 
be true; but that would mean that he had 
not committed the offence at all by making 
the earlier statement and not that he had 
committed it and the commission is purged or 
wiped off by the subsequent repentance and j 
confession. Section 191 does not take into 
consideration the fact that the false statement 
was. subsequently in the same deposition or 
in the same trial, admitted to be incorrect and 
replaced by the correct statement or that the 
deposition was not finished before the accused 
corrected himself. (Para 6) 

The questions that are in issue when a 
person is prosecuted for perjury are quite 
different from those that anse in proceedings 
under S. 476 of the Criminal Procedure Code. 

In the latter the Court has to see whether it 
is expedient in the interest of justice to pro¬ 
secute the witness for committing perjury 
whereas in the former the Court has only to 
see whether the ingredients of the offence of 
perjury are proved by the prosecution and is 
not at all concerned with the question of the 
expediency. No accused can be acquitted of 
the charge of perjury on the ground that it 
was not expedient to prosecute him. 

(Para 9> 

Anno: Penal Code. S. 193 N. 7, 8, 9; Criminal 


When a witness admits having made a pre¬ 
vious statement incorrectly and corrects him¬ 
self later, it is not expedient to prosecute him 
for perjury. W'hen, however, a witness makes 
two contradictory statements iiitentionally and 
there is nothing to show that the earlier 
statement was wrong and was corrected by 
the subsequent statement and he does not 
admit that he had committed a mistake in 
making the earlier statement and when the 
prosecution charges him in the alternative 
with making one of the two statements 
falsely, he must be convicted of perjury. 
Where the two statements made by the appU- 


P. C., S. 476 N. 24. 

L. Chandra, for Applicant; A. K. Kirty. for the 


State. 
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(I) (’ll) 12 Cri LJ 405: 11 Ind Cas 589 (Lah) 9 

(J) (Vll) AIR 1924 All 83: 21 All LJ 673: 

24 Cri LJ 779 9 

(K) (V23) AIR 1936 Oudh 373: 37 Cri LJ 885 9 

(L) (V24) AIR 1937 Oudh 116: 38 Cri LJ 873 9 

(M) (V14) AIR 1927 Nag 189: 28 Cri LJ 645 9 

(N) (V16) AIR 1929 Nag 279: 30 Cri LJ 724 9 

(O) (Vll) AIR 1924 Oudh 373: 26 Cri LJ 10 9 

(P) (V13) AIR 1926 Pat 517: 27 Cri LJ 953 9 

ORDER: This is an application in revision by 
Umrao Lai from his conviction and sentence 
unaer Section 193, I. P. C. One Babu Ram was 
prosecuted for demanding a bribe from the appli¬ 
cant and the applicant was the principal witness 
in the case against him. He was examined-in-chief 
on 17-11-1950 and made the following statement: 

“I had a talk with Babu Ram at the house of 
Matru Lai. Babu Ram demanded 200/- Rs. 
from me in consideration of his getting the 
case relating to the money order hushed up. 
Matru Lai settled the transaction for Rs. 50/-. 

I paid Rs. 40/- which I had with me then to 
Matru Lai who gave them to Babu Ram." 

He was cross-examined under Section 256 of the 
Code of Criminal Procedure on 8-12-1950 and in 
the course of the cross-examination he made the 
following statement: 

"The talk about the payment of the bribe had 
taken place between me and Matru Lai. The 
accused never demanded a bribe from me. He 
did not hear the talk about the payment of the 
bribe. When I paid Rs. 40/- to Matru Lai, he 
was not present." 

The Magistrate who tried the case against Babu 
Ram was of the opinion that the above two 
statements made by the applicant were so con¬ 
tradictory to each other that one of them was 
necessarily false. 

He considered it expedient in the iiiterests of 
justice to prosecute him for committing periury 
in respect of either of them and made a com¬ 
plaint for his prosecution under Section 193, 

I. P. C. Thereupon he was tried under S. 193 
and has been convicted of the same oflence by 
the Courts below. 

(2) The following contentions were raised on 
his behalf: 

1. That he could not be convicted under S. 193, 
I. P. C. unless it was found which of the two 
statements was false. 

2. That the two statements were made in one 
deposition in the course of a trial. 

3. That the applicant had ‘locus paenitentiae’ 
and could correct the previous false state¬ 
ment which was wrong. 

These contentions are all unsound. 

"Whoever being legally bound by an oath or 
by an express provision of law to state the 

truth.makes any statement which is false, 

and which he either knows or believes to be 
false or does not believe to be true, is said to 
give false evidence.” 

See Section 191, I. P. C. 

"Whoever gives false evidence at any stage of 
a judicial proceeding" is punishable under S. 193, 
I. P. C. Under Section 236 of the Code of Cri¬ 
minal Procedure an accused may be charged in 
the alternative with having committed some one 
of two or more offences. 

If a witne.ss bound by an oath or law to speak 
the truth, makes two statements one of which is 
necessarily false and the prosecution is unable to 
prove which one of them is false, he can be 
charged In the alternative with having made one 
or the other statement falsely. Illustration (b) 


to the section shows that he can also be con¬ 
victed in the alternative. If the prosecution suc¬ 
ceeds in proving that an accused in the witness 
box deliberately made two statements which are 
so contradictory to, and irreconcilable with, each 
other, that both cannot pos.sibly be true, he can 
be convicted of perjury even without its being 
proved which one of them was not true. It has 
been held in — ’Queen-Empress v. Ghulet’, 7 All 
44 (A); — ‘Habibullah v. Queen-Empress’, 10 Cal 
937 (B) and — ‘Taj Mahomed v. Emperor’, AIR 
1928 Lah 125 at p. 128 (C) that an accused who 
is proved to have made two wholly irreconcilable 
statements can be convicted of perjury without 
its being shown which one of them w’as false. 

(3) Really the question is whether it is proved 
or not that the accused committed perjury. If 
he has made two statements which are so con¬ 
tradictory and irreconcilable that both cannot 
possibly be true, it means that one of them is 
false and if the other ingredients of the offence 
are made out, he can be convicted. It is only 
^\hen the prosecution charges him with making 
a particular statement falsely, that it has to prove 
that that statement is false and not the other. 
In that case the mere fact and that he made the 
other statement conflicting with it would not 
suffice because it may very well be that the other 
statement was false and not the statement with 
which he was charged. When all that is proved 
is that one of the two statements is false, it 
means that it is not proved that a particular 
statement is false. If the accused is charged with 
making that statement falsely, naturally the 
charge must fail. 

In — ‘R. v. Wheatland’, (1838) 8 Car & P 238 
(D), the accused made one statement before a 
Magistrate and a wholly contradictory statement 
at the Quarter Sessions, he was prosecuted for 
perjury in re.spect of the latter statement and it 
was proved that the falsity of the latter state¬ 
ment could not be proved merely by the fact 
that it was contradicted by the earlier statement. 

(4) ‘Mens rea' is an essential ingredient of the 
offence of perjury; the mere fact that a statement 
made by a witness turns out to be wrong or in¬ 
accurate does not make him liable to punishment. 
He must make the statement deliberately and 
must know or believe it to be false or must not 
believe it to be true. It is not difficult to imagine 
a witness’s making two statements which are con¬ 
tradictory to each other and one of which he 
does not know or believe to be false. In — ‘K. v. 
Bankat Ram Lachhi Ram’, 28 Bom 533 (E» the 
question was whether the joint family property 
had been partitioned among the members and the 
acciLsed on one occasion deposed that it had been 
partitioned and on another occasion that it had 
not been partitioned and it was held that he 
might have honestly held the two views and he 
was held not to have committed perjury by mak¬ 
ing the conflicting statements. A witness may 
innocently make a statement which is incorrect 
or wrong and may later correct himself; simply 
because he has made two contradictory statements 
it cannot be said that he has committed perjui-y. 
It was remarked by Ro’uerts, J. in — U. S v. 
Norris’, (1937) 81 Law Ed 308 (P) that 

"this is not to say that the correction of an 

innocent mistake, or the elaboration of an 

incomplete answer, may not demonstrate that 

there was no wilful intent to swear falsely." 

In — ‘Fakir Chand v. Emperor', AIR 1925 Lah 
646 (1) (G), the accused who had made a certain 
statement, on being warned by the Magistrate 
that he had told a lie at once corrected himselS 
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and it was held that he had not intentionally 
made the earlier statemenli falsely and should not 
be convicted of perjury. In 1847 the Indian Law 
■Commissioners, dealing with this question stated: 

"It is possible, indeed, that the first statement 
may have been false through an error or mis¬ 
take, which has been corrected by subsequent 
information, and that the second contradicts 
the first because it contains the truth which had 
come to the knowledge of the party in the 
meantime. But when there is no such allega¬ 
tion or any explanation of the contradiction to 
negative the inference that the party at one 
time or the other has been guilty of stating on 
oath as true what he knew to be false in order 
to deceive a Court of justice, on a point material 
to the question to be decided by the Court, we 
think the law should be so framed that he 
should not be able to escape from the punish¬ 
ment he would well deserve" (quoted from — 
'In the matter of Palani Palagan', 26 Mad 55 
(H)). 

There are authorities, which will be mentioned 
.'later holding that when a witness admits having 
made a previous statement incorrectly and cor¬ 
rects himself later, it is not expedient to prosecute 
him for perjury. When, however, a witness makes 
two contradictory statements intentionally, there 
is nothing to show that the earlier statement was 
wrong and was corrected by the subsequent state¬ 
ment and he does not admit that he had com¬ 
mitted a mistake in making the earlier statement 
land when the prosecution charges him in the 
alternative with making one of the two statements 
1 falsely, he must be convicted of perjury. In the 
i present case the two statements made by the 
applicant were so contradictory to each other that 
they could not be reconciled with each other and 
could not both be true. One of them was bound 
to be false. The applicant deposed about matters 
which were wuthin his knowledge and there was 
no scope for his making any mistake. It is not 
his case that the first statement made on 17-11-50 
was incorrect: in his statement as an accused he 
stated that both the statements were correct. So 
it is not a case of his having made the earlier 
statement wrongly under a mistake and of his 
subsequently correcting himself by making the 
.second statement. It is clearly a case of making 
both the statements deliberately and when they 
are found to be irreconcilable, he must be con¬ 
victed. 

(5) It Is not true to say that it has not been 
proved that any particular statement is false. The 
learned Magistrate has given a finding in the 
following words: 

‘Tt leaves me in no doubt that Umrao Lal 
perjured himself later In order to screen away 
Babu Ram from punishment." 

He was thus satisfied that it was the earlier 
statement that was correct and the subsequent 
statement that was false. But even in the absence 
of such a finding the applicant was bound to be 
convicted. 

(6) Coming to the second contention I find that 

i lt Is quite immaterial that the two contradictory 
statements were made in the course of one deoo- 
sition in one trial. If the first statement is false, 
the applicant committed the offence of perjury as 
soon as he made it. V/hether he made it deli¬ 
berately and whether he knew or believed it to 
be false or did not believe it to be true is to be 
seen with reference to the time at which he made 
,lt. If the requirements of Section 191 are fulfilled, 
Ihe committed the offence of perjury as soon as 
I he made It. The completion of the offence does 


not remain in abeyance for a short time in order 
to give him an opportunity of repenting and cor¬ 
recting himself. It does not remain in abeyance! 
so long as the trial is not over or so long as hel 
has not been cross-examined under Section 256 
of the Code or so long as he has an opportunity 
of being recalled and making the correct state¬ 
ment later. What he does subsequently has abso¬ 
lutely no bearing on the offence already commit¬ 
ted by him. The offence is not purged or wiped 
off by subsequent repentance or retraction or cor¬ 
rection. Of course, on account of the subsequent 
repentance and admission of mistake, the Court 
may say that he had not made the earlier state¬ 
ment deliberately knowing or believing it to be 
false or not believing it to be true; but that would 
mean that he had not committed the offence at 
all by making the earlier statement and not that 
he had committed it and the commission is purged 
or wiped off by the subsequent repentance and 
confession. Section 191 does not take into consi¬ 
deration the fact that the false statement was, 
subsequently in the same deposition or in the 
same trial, admitted to be incorrect and replaced 
by the correct statement or that the deposition 
was not finished before the accused corrected 
himself. 

In the case of — ‘Palani Palagan (H)' the facts 
were exactly similar to those in the present case 
and the conviction of the witness for perjury was 
maintained. Benson, J. stated at page 61 that 
there was nothing to justify the distinction sug¬ 
gested between two contradictory statements made 
in two separate trials and two contradictory state¬ 
ments made in the same trial in the same Court. 
On page 65 he observed: 

"The essence of the offence lies in the inten¬ 
tion to give false evidence, and that intention 
may. I think, just as well exist when the con¬ 
tradiction is in various stages of the same depo¬ 
sition as where it is in different stages of the 

same proceedings. To consider whether the 

false statement was made in the course of one 
deposition or in the course of two separate 
depositions seems to be irrelevant, and calculat¬ 
ed to obscure che real question." 

There also the accused had not pleaded that his 
former statement was made under any misappre¬ 
hension and had not attempted to reconcile the 
two statements or to explain them in anv maimer 
consistent with an honest intention on his part. 

In — 'Habibullah's case (B)*. the accused was 
cross-examined on one day and re-examined on 
the following day, he made contradictory state¬ 
ments on the two days and yet he was convicted 
of perjury. Tottenham. J. said on page 941 tnai. 

“The essence of the offence is the intention, and 
that mav exist where the contradiction is i 
various stages of a single deposition, fs well ^ 
where it is manifested in two distinct proceeo 


son. J. concurrinET with him. said on P- ® 

"I can see no sufficient distinction m Prlncime 
?tween such contradiction in one deoosUion 
ud in two. If it is an offence under Section 193 
) make two contradictory statement^ one o^ 

ther of which must be false I 

euiltv intention, on two distinct 
link it must be emially an offence to mak 

-lem on one occasion." ^ 

7) No question of ‘locus paenitentlae ^houW 

!e when an accused is tl 

. contradictory statements. It is impossible to 
down that a witness, who deliberately makes 

pntitled to purge the offence 
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by repentance and retraction. The offence of per¬ 
jury once committed cannot be purged. 

In — ‘(1937) 81 Law Ed 808 (F)' N made a 
certain statement which was false. He heard 
evidence of other witnesses later and then made 
an application to the Court for permission to be 
re-examined. In the re-examination he admitted 
having made the previous statement falsely and 
made a correct statement. Still his conviction for 
perjury was maintained by the Supreme Court 
and his plea that he was entitled to ‘locus paeni- 
tentiae* was rejected. Roberts, J. said at p. 813: 

“The implications and results of such a doctrine 
prove its unsoundness. Perjury is an obstruc¬ 
tion of justice; its perpetration well may aflect 
the dearest concerns of the parties before a 
tribunal. Deliberate material falsification under 
oath constitutes the crime of perjury and the 
crime is complete when a witness’s statement 
has once been made. It is argued that to allow 
retraction of perjured testimony promotes the 
discovery of the truth and, if made before the 
proceeding is concluded, can do no harm to the 
parties. The argument overlooks the tendency 
of such a view to encourage false swearing in 
the belief that if the falsity be not discovered 
before the end of the hearing it will have its 
Intended effect but. if discovered, the witness 
may purge himself of crime by resuming his 
role as witness and substituting the truth for 
his previous falsehood. It ignores the fact that 
the oath administered to the witness calls on 
him freely to disclose the truth in the first 
instance and not to put the Court and the 
parties to the disadvantage, hindrance, and 
delay of ultimately extracting the truth by cross- 
examination, by extraneous investigation or 
other collateral means.’’ 

! He has pointed out that there is no respectable 
body of authority under the Common Law or 
statute in England or United States to support 
the claim of ‘locus paenitentiae’, and said on 
page 814: 

“The plain words of the statute and the public 
policy which called for its enactment alike 
demand we should hold that the telling of a 
deliberate lie by a witness completes the crime 
defined by the law. This is not to say that the 
correction of an innocent mistake, or the ela¬ 
boration of an incomplete answer, may not 
demonstrate that there was no wilful intent to 
swear falsely.” 

(8) It Is stated In Coi-pus Juris Secundum, 
Volume 70 under the title “Perjury”, paragraph 2, 
that— 

“It has been variously held that the crime is 
complete when the false statement is once 
made.” 

It is stated in paragraph 8 (c) that 
“the retraction or correction of false testimony 
before the close of the cause or proceeding in 
which the testimony is given does not, 'ipso 
facto’, exculpate the v/itness of perjury." 
and that 

^ “the principle applies with even greater force 
when perjury follows truthful testimony, and 
thus constitutes the last and unrecanted choice 
of the author.” 

It is further stated that 

“even where it is held that perjury will not be 
predicated on false statements corrected before 
1 submission of the case in which made, especially 

% where the statement as originally made was 

10 more incomplete than literally untrue, this does 
;e5 not require the tribunal to remain open for any 


particular length of time to permit the witness 
to purge himself of perjury.” 

Further in paragraph 17 (b) (6) it is stated that 
“the correction of an innocent mistake may 
demonstrate that there was iio wilful intent to 
swear falsely”, 
that 

“an attempt to correct testimony knowingly 
falsely given has no effect on the existence of 
perjury in knowingly giving the false testimony” 
and that 

“if the witness withdraws the false testimony of 
his own volition and without delay, the false 
statement and its withdrawal may be found to 
constitute one inseparable incident out of which 
an intention to deceive cannot rightly be 
drawn.” 

(9) The questions that are in issue when a 
person is prosecuted for perjury are quite differ¬ 
ent from those that arise in proceedings imder 
Section 476 of the Code. In the latter the Court 
has to see whether it is expedient in the interest 
of justice to prosecute the witness for committing 
perjury whereas in the former the Court has only 
to see whether the ingredients of the offence of 
perjury are proved by the prosecution and is not 
at all concerned with the question of the expe¬ 
diency. Naturally after the witness is put on 
trial, it is too late to consider the question of 
expediency. A Court may refuse to hold that it 
is expedient to prosecute a witness who has deli¬ 
berately made two contradictory statements, at 
least one of which is false, but cannot refuse to 
convict him of perjury when that is proved. No 
accused can be acquitted of the charge of perjury 
on the ground that it was not expedient to pro¬ 
secute him. Therefore the decision in—‘Dasondha 
Singh v. Emperor’, 12 Cri LJ 405 (I); — ‘Maharaj 
Pra.sad v. Emperor’, AIR 1924 All 83 (J); — 
Taragi v. Emperor’, AIR 1936 Oudh 373 (K); — 
‘Tecomal v. Pir Ali Muhammad’, AIR 1937 Sind 
116 (LR — ‘Local Government v. Gambhir Bhu- 
jua', AIR 1927 Nag 189 (M); — ‘Tara Chand v. 
Emperor’, AIR 1929 Nag 279 (N); — ‘Chedi Lal 
v. Emperor’, AIR 1924 Oudh 373 (O) and — ‘Hit 
Narayan Singh v. Emperor’, AIR 1926 Pat 517 (P) 
all of which dealt with the question of expediency, 
are of no help and are to be distinguished. 

In — ‘Dasondha Singh's case (I)’, the Court 
said that he had at once admitted having made 
the statement falsely and so should not be prose¬ 
cuted. In — ‘Maharaj Prasad’s case (J)' he made 
one statement at first and then on being con¬ 
fronted with a document corrected himself and it 
was stated by Kanhaiya Lal J. that he must be 
allowed ‘locus paenitentiae’ to correct himself. 

In — 'Tara Chand’s case (N)’, he, in cross- 
examination. resiled from the previous statement 
made in examination-in-chief, admitting it to be 
false and it was observed by Findlay, J. C. that 
at the most it was an attempt to commit perjury 
in examination-in-chief and that it was not desir¬ 
able to prosecute him. He observed that for the 
offence of perjury to be complete that of mis¬ 
leading and deceiving the Court — the deponent 
must leave the Court under the lie with which 
he began by deceiving it. It cannot be said that 
the applicant in the present case did not leave 
the Court on 17-11-1950 with a lie on his lips. 

In — ‘Chedi Lai’s case (O)’ he made three 
conflicting statements in quick succession and it 
was held to be a case of correcting himself. 

In the case of — 'Hit Narayan Singh (P)' In 
cross-examination, the accused resiled from the 
earlier statement made in examination-in-chief 
saying that it was false and he was held entitled 
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to 'locus paenitentiae’. The Court doubted u it 
was a fit case for prosecution. It was not satisfied 
that he deliberately meant to perpetuate a fraud 
or had any dishonest intention when he made the 
first statement at all. So it was a case in which 
the Court held that no offence of perjury was 
committed at all by making the earlier statement. 

In — ‘Habibullah’s case (B)’ it was said that 
no Court would sanction prosecution unless satis¬ 
fied that the false statement was deliberately and 
intentionally made. In the present case the appli¬ 
cant has himself not claimed 'locus paenitentiae’. 
During the trial he maintained that both the 
statements were correct. Therefore, even the issue 
of expediency could have been decided against 
him. 

In the case of — ‘Paragi (K)' it was observed 
that witnesses should be free to speak the truth 
in Sessions Court regardless of what they had said 
in the Magistrate’s Court. 

In — ‘Teoomai's case (L)’ also it was observed 
that witnesses should be encouraged to speak the 
truth but within reasonable time. Witnesses 
should certainly be encouraged to .speak the truth 
but not by ignoring perjury committed by them or 
by refusing to punish them for it. They should 
not be encouraged to tell lies. I have already 
pointed out that the offence of perjury is com¬ 
mitted as soon as the false statement is deli¬ 
berately made. Contradictory statements, whether 
made in the same trial or on the same day or 
in the same deposition are not always made in 
the same circumstances and one rule cannot 
govern all cases of contradictory statements. A 
subsequent statement may show that the previous 
statement was untrue but was not made delibe¬ 
rately with the intention of deceiving the Court; 
in that case no offence of perjury is at all com¬ 
mitted by making the previous statement and 
there does not arise any question of ‘locus paeni¬ 
tentiae’. 

If the previous statement is made deliberately 
with intention to deceive the Court then no 
amount of repentance will purge the offence. The 
question whether it is expedient in the interests of 
justice to prosecute him or not is at the discretion 
of the Court and it may decide not to prosecute 
him. But if he is prosecuted and all the ingre¬ 
dients of the offence are proved, the trying Court 
has no discretion in the matter and is bound to 
convict him. It cannot acquit him on the ground 
of repentance. There is no reason w'hy a perjurer 
should be allowed ‘locus paenitentiae’ and not any 
other offender. There are many offences besides 
that of perjury which are punished for doing a 
certain act with a dishonest intention even if the 
dishonest intention has not been carried out. If 
persons committing those offences are not entitled 
to ‘locus paenitentiae’, there is no justification 
for saying that a perjurer is entitled to it. 

Moreover, it cannot be assumed that the pre¬ 
vious statement was false and that the subsequent 
statement was not only correct but also made out 
of repentance. It may very well be that the 
previous statement was correct and the subsequent 
statement was false and the doctrine of 'locus 
paenitentiae’ cannot be blindly applied to such a 
case. In the instant case there was absolutely 
nothing to suggest that the previous statement 
was false. The applicant did not himself allege 
that it was false. It is quite likely, as actually 
found by the learned Magistrate, that the subse¬ 
quent statement was false. 

(10) There is thus no force in the contention 
that a witness who has committed perjury must 
be allowed sometime to purge himself of the 


offence. If he admits having committed the per¬ 
jury and makes the true statement the fact may 
be considered in mitigation of the punishment to 
be inflicted upon him but he remains liable to 
punishment. 

(11) The applicant has been rightly convicted 
under Section 193, I. P. C. The sentence passed 
upon him was unnecessarily lenient. An offence 
of perjury is a serious offence and is not ade¬ 
quately punished with an imprisonment of six 
months only. Ordinarily a sentence of one year 
should be inflicted. 

(12) The applicant’s conviction and sentence are 
maintained and the application is dismissed. 

B/ R.G.D. Revision dismissed. 
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Brij Kishore and another, Applicants v. Rent 
Control and Eviction Officer and others, Opposite 
Party. 

Civil Misc. Writ No. 284 of 1953, D/- 24-11- 
1953. 

(a) Houses and Rents — U. P. (Temporary) 
Control of Kent and Eviction Act (3 of 1947), S. 
7 - 1 ) ( 4 ) — Action under section — Who can take. 

If the Rent Control and Eviction Officer 
or the Additional District Magistrate takes 
action under S. 7-D(4), it would not be 
covered by the section. (Para 15) 

(b) Constitution of India, Art. 226 — Alterna¬ 
tive remedy — Remedy under S. 7F, U. P. 
porary) Control of Rent and Eviction Act 
— (Houses and Rents — U. P. (Temporary) 
Control of Rent and E\iction Act (3 of 1947), b. 


F.). 

Section 7-F does not afford any alternative 
remedy to a landlord. A landlord has not 
been given any right to approach the State 
Government to revise the order passed by 
the Rent Control and Eviction Officer. Sec¬ 
tion 7-F just empowers the State Government 
to call for the record and make suitable 
orders. The landlord, therefore, cannot ap¬ 
proach the State Government by way of a^ 
peal or revision against the order of tne 
Rent Control and Eviction Officer. 

(Para lb) 

(C) Houses ana Rents - U. 
ontrol of Rent and Eviction Act (3 of 1947), 
(l)(a) — Vacancy of accommodation. 

The vacancy of an accommodation referred 

to in S. 7(1) means the vacancy of the en¬ 
tire accommodation in the tenancy of W 
person and cannot refer to the tenant’s not 
using for the time being, part of t^® 
Stion which had been let out to h.m ^ 
a result of the transaction of the contract oi 

tenancy between him and the 

Therefore the disuse by a tenant of a por¬ 
tion of the accommodation let to him do 
not amount to the tenant’s vacating that 

portion of the accommodation and does n, 

therefore, give any nght to the Rent ^ 
trol and Eviction Officer to allot such P 

tion of the accommodation to another^ pe^r 

(d) Houses and Rents — 
lontrol of Rent and Eviction Act (3 of 

Tie ‘’Relf Con?r'ol'“"atd‘^Eviction Officer’s 

order alone cannot be sufficient t^^\he 
Of a sub-tenancy. There should also ^ tne 

consent of the landlord in writing. ( 
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1954 

S. K. Verma, for Applicants: Gopalji Meh- 
rotra (Standing Counsel), for Opposite Party. 

RAGHUBAR DAYAL J.: 

Tills is an application under Article 226 of the 
Constitution of India, praying that a writ, order 
or direction in the nature of certiorari be issued 
to the opposite party No. 1, that is, the Rent 
Control and Eviction Officer and Magistrate. 
Kanpur, and the order of allotment, dated the 
4th of March, 1953. passed by opposite party No. 

1 in favour of opposite parties Nos. 2 and 3, 
k namely, the Annapurna Cafetaria, ICanpur, 
through the Secretary, District Food Advisory 
Committee. Kanpur and Mrs. Rathore. President, 
District Pood Advisory Committee, Kanpur, be 
quashed. 

(2) The facts leading to this application are : 

(3) The applicants are the landlords of certain 
buildings in a compound with one municipal 
number 17/3 situated on the Mall, Kanpur. Or 
the various buildings on this land, one was let 
out to one Shri Uma Shankar Mehrotra, son of 
Sliri Bhupat Prasad Mehrotra, several years ago, 
Shri Uma Shankar Mehrotra, whose father Shri 
Bhupat Prasad Mehrotra carried on a business 
in the name of S. Varma in that portion of the 
accommodation, was in occupation of that por^ 
lion on the 5th of March, 1953, when, according 
to the allegations in the affidavit filed in sup¬ 
port of this application, opposite party No. 1, 
namely, the Rent Control and Eviction Officer 
and Magistrate. Kanpur passed the allotment 
order under section 7 of the U. P. (Temporary) 
Control of Rent and Eviction (Amendment) Act 
(Act XLIV of 1948), ordering the applicants to 
let out the portion, previously occupied by Shri 
S. Varma. to the Annapurna Cafetaria, Kanpur. 
The landlord-applicants received this order on 

1 the 11th of March 1953. 

(4) On 5th March, 1953, according to the ad¬ 
mitted case of the parties, a letter, addressed to 
Mool Chand instead of being addressed to Mool 
Narain, one of the proprietors of the firm 
Messrs Brij Kishore Mool Narain (also wrongly 
described as Messrs Behari Lai Mool Chand) 
was received from the Rent Control and Eviction 
Officer, asking Mool Narain to see the Additional 
District Magistrate (City), Kanpur, at 4 P.M. 
that day in connection with the bungalow in 
premises No. 17/3 previously occupied by Shri 
S. Varma. Mool Narain was not in Kanpur on 
that day and so could not comply with the re¬ 
quest in that letter. 

A similar request was then addressed to him 
on the 6th of March, 1953, requiring him to see 
the Additional District Magistrate (City). Kan¬ 
pur, jast then. This peremptory request also 
could not be complied with as Mool Narain had 
not returned to Kanpur till then. However, one 
Madho Prasad, brother-in-law of Mool Narain. 
met the Additional District Magistrate (City), 
Kanpur and informed him that the portion, occu¬ 
pied by Messrs. S. Varma, was still in their 
possession, that they had not vacated it, nor 
^ had they any intention to vacate the same and 
that, therefore, no question of allotting it to 
someone else arose. 

He also informed the Additional District 
Magistrate, when the question of certain repairs 
was raised by the latter, that, under the con¬ 
tract of tenancy between the landlord and the 
tenant, it was the tenant who was bound to 
carry out the necessary repairs. All this in con¬ 
nection with the two letters and the meeting 
between Madho Prasad and the Additional Dis- 
■trict Magistrate (City), Kanpur, was repeated in 


a letter which Mool Narain sent to the Addi¬ 
tional District Magistrate on the 9th of March, 
1953. 

(5) The allotment order, served on the appli¬ 
cants which is annexure D to the application, is 
dated the 4th of March, 1953, and is with res¬ 
pect to the premises No. 17/3, except one room 
cn the back, the previous occupier of which was 
Shri S. Varma. The validity of this order is 
challenged on the ground that the accommoda¬ 
tion in dispute had never fallen vacant prior to 
the allotment order and that, therefore, the 
allotment order was without jurisdiction and 
was ‘ultra vires’ of the Rent Control and Evic¬ 
tion Officer. Another ground urged was that the 
accommodation in suit formed part of a larger 
accommodation and that the landlords them¬ 
selves being in occupation of the other portion, 
it was incumbent to consult them before this 
portion could be let out to others. 

(6) So far as the second ground is concerned, 
it was mentioned in the counter-affidavit and is 
not disputed that there are several houses in the 
compound of premises No. 17-3 and that the 
accommodation in occupation of the applicants 
is not contiguous with the accommodation in suit. 
The various residences in the compound are 
separate independent units. The second objec¬ 
tion, therefore, has no force. 

(7) With respect to the first contention, it was 
mentioned in the counter-affidavit filed on the 
15th of April, 1953. by the Rent Control and 
Eviction Officer himself that Shri Bhupat Prasad 
Mehrotra had allowed one Shri B. D. Khanna to 
occupy the premises in dispute without any legal 
authority and that the letter, dated the 5th of 
March. 1953. was issued to Shri Brij Kishore and 
Shri Mool Narain, requesting them to contact 
the Additional District Magistrate (City) for the 
purpose of deciding the terms of tenancy after 
the allotment had been made. 

There was nothing in the letter to indicate 
this and it does not appear why the Additional 
District Magistrate (City). Kanpur, was to decide 
the terms of tenancy when the allotment was 
made by the Rent Control and Eviction Officer 
v/ho could be the best person to decide the terms 
of tenancy if this matter was at all to be decid¬ 
ed by the Rent Control and Eviction Officer. 
Ordinarily, we think that this should, have been 
the matter for decision between the landlords 
and the prospective tenant. There is nothing on 
the record to show and it does not appear pro¬ 
bable that the Additional District Magistrate 
(City) was authorised by the District Magistrate 
of Kanpur to perform any of the functions of 
the District Magistrate under the Rent Control 
and Eviction Act. 

(8) It was further mentioned in the counter¬ 
affidavit that the allotment order, dated the 5th 
of March, 1953, was served on the landlord just 
after the date of the allotment, but they evaded 
its receipt, and it was finally served on them on 
the 11th of March, 1953. This assertion is self¬ 
contradictory and meaningless. If the allotment 
order had been served on the landlord on the 
5th of March, 1953. there was no question of Its 
being finally served on the 11th of March. If 
there were any question of the landlords giving 
any receipt in token of having received the order 
no such receipt seems to have been given by the 
landlords on the 11th of March, 1953, as none 
has been produced in court. We have not been 
refen’ed to any papers in support of this asser¬ 
tion in the counter-affidavit that the allotment 
order was served on the landlords on the 5th"of 
March. However, the actual date of the service 
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Of the allotment order is not very material for 
purposes of this case. 

(9) It was alleged that the allottee secured 
possession on the 6th of March, 1953, and that 
it was false that the original tenant was in 
occupation of the accommodation in suit. 

(10) It was also denied that the allotment 
order was made on the 4th of March, 1953. It 
was alleged that it was made on the 5th of 
March, 1953. No explanation, however, has been 
given in this counter-affidavit as to how the 
allotment order (Annexure ‘D’ to the applica¬ 
tion), which has been filed by the applicants, 
bears the date, 4th March, 1953. No allegation is 
made that this is not the order served on him, 
or, that any tampering has been done with the 
date on it or on any other portion of this allot¬ 
ment order. 

(11) It was also mentioned in this counter- 
affidavit that a notice was issued to the land¬ 
lords on the 2nd of March, 1953, informing them 
to appear before the Rent Control and Eviction 
Officer on the 5th of March, 1953, to file objec¬ 
tions, if any, against the allotment of premises 
No. 17/3 and that as the landlords did not re¬ 
ceive the notice, it was served by affixation. No 
documents were filed along with this affidavit in 
support of the allegations made therein. 

(12) A rejoinder affidavit was filed by the ap¬ 
plicants on the 22nd of April, 1953. Its copy was 
delivered to the Standing Counsel on the 21st 
of April, 1953. On 20th April, 1953, a supple¬ 
mentary counter-affidavit was sworn by the Rent 
Control and Eviction Officer, its copy was hand¬ 
ed over to learned counsel for the applicant on 
the 21st of April, 1953. and it was filed in Court 
on the 28th of April, 1953. In this supplementary 
counter-affidavit, it was mentioned that the Kan¬ 
pur Branch of the Women’s Food Council was 
in search of a suitable accommodation for their 
Cafetaria and applied to the authorities for a 
suitable place. 

No such application has been produced. We 
are informed that no written application was 
presented. The supplementary counter-affidavit 
goes on to say that, on the 19th of February, 
1953, the Senior Inspector (Housing) submitted 
a report to the deponent that the premises in 
dispute with the exception of one room were in 
illegal and unauthorised occupation of one B. D. 
Khanna. that only one room was in the occupa¬ 
tion of Shri Bhupat Prasad Mehrotra, the tenant 
of the premises, that enquiry revealed that B. 
D. Khanna had been occupying that portion for 
about a year, that the Rent Control and Evic¬ 
tion Officer visited the premises on the 20th of 
February, 1953, and that the members of the 
Women’s Food Council visited it on the 22nd of 
February, 1953. 

They approved of the building as a suitable 
place for the Annapurna Cafetaria. On 24th 
February, 1953, the Rent Control and Eviction 
Officer ordered issue of notice to the landlord- 
applicants with regard to the allotment of the 
premises in dispute to the Annapurna Cafetaria. 
A copy of the notice was filed with this affida¬ 
vit. It shows that it was issued on the 2nd of 
March. 1953. The endorsement at the back of 
this notice is to the effect that Behari Lai Mool 
Chand refused to accept the notice and that the 
notice was, therefore, affixed in the presence of 
two witnesses. It is amusing to see this report 
of the person who went to serve the notice. It 
does not show who actually refused to accept 
the notice and to whom it was tendered. It is 
too much to suppose that the employees of the 


Office of the Rent Control and Eviction Officer 
expected a firm as such to accept the notice. 

(13) The supplementary counter-affidavit fur¬ 
ther said that, prior to the 5th of March, 1953 , 
the Rent Control and Eviction Officer received a 
letter from Shri Uma Shankar, dated the 28th 
of February, 1953, to the effect that the premises 
in dispute, with the exception of one room, were 
vacant. A copy of the letter has been filed. It 
does not support these allegations. The letter 
is not by Uma Shankar but is by Bhupat Prasad 
for S. Varma. The letter did not show that 
Bhupat Prasad Varma or Uma Shankar Meh¬ 
rotra had vacated the premises. It simply said 
that it was being confirmed that his refugee re¬ 
lations residing with him had vacated the pre¬ 
mises, the possession of which would be handed 
over to the nominee of Shri Samiuddin, Addi¬ 
tional District Magistrate (City), Kanpur, 

The letter further made a request that, accord¬ 
ing to the verbal agreement, one back big room 
with two adjoining side rooms on the right hand 
side of the premises in question including the 
motor-garage, which had been constructed by 
him, would remain in his possession for which 
reasonable rent would be fixed by the Rent Con¬ 
trol and Eviction Officer. The premises in dis¬ 
pute, it appears, had included the two adjoining 
side rooms and also a motor garage, which was 
constructed by him, besides one big room at the 
back. 


(14) The letter further said that it had also 
been agreed upon that whenever the premises 
would be vacated by the Cafetaria, the posses¬ 
sion of the same would be given to him in good 
condition. It is interesting to note that the 
tenant was stipulating to get back the premises 
in good condition while the premises were sup¬ 
posed to be so bad in condition that it neces¬ 
sitated a prompt meeting between the landlord 
and the Additional District Magistrate on the 


5th of March, 1953. 

(15) A copy of the allotment order was filed 
along with the supplementary counter-affidavit to 
bear out the assertion that the allotment order 
was made on the 5th of March, 1953. This does 
not improve matters in the absence of any ex¬ 
planation as to why the order served on the 
landlords bore the date, 4th March. 1953. It is 
also mentioned in the supplementary counter- 
affidavit that, in connection with the letter of 
the landlords to the Additional District Magis¬ 
trate (City), dated the 9th of March, 1953. the 
Rent Control and Eviction Officer submitted a 
report on the 10th of March, 1953. Annexure 4 
is a copy of the report. 

This report shows along with other things that 
the fact of vacancy had been conveyed to the 
Additional District Magistrate on phone by the 
tenant himself on the 27th of February. 1953, 
that as regards notice to the landlord, he must 
have had personal conversation with the Addi¬ 
tional District Magistrate quite a few times by 
that time and that he had got sufficient notice 
in that behalf. What the Rent Control and pic- 
tion Officer or the Additional District Magistrate 
expected from the landlords in this connection 
we fail to imagine. Why should the 
have been sent for in this connection? The 
question was about notice ‘o. and not 

about their seeking audience with those officer^ 

Further, this report said that the 
b“en thoroughly looked into by each one of them 
including the District Magistrate and possesion 
had also been secured by the Additional Di^ 

trict Magistrate (City). We Jail to ^ 

possession had been obtained by the Additlonai 
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District Magistrate (City), Kanpur, who had 
nothing to do with the matter either as a Rent 
Control and Eviction Officer or as an office¬ 
bearer of the Annapurna Cafetaria. The report 
further said that the repairs could be undertaken 
at once and as the Additional District Magistrate 
(City) ■ had himself seen the building in a bad 
condition, it needed very extensive repairs and 
that, under section 7-D(4) of the Act, if the 
landlords refused to restore the amenities of pro¬ 
per roofing, white-washing etc., the tenant could 
get it restored on his own and the cost of re¬ 
pairs could be adjusted towards the rent. 

On this report of the Rent Control and Evic¬ 
tion Officer, Shri Samiuddin, Additional District 
Magistrate (City), ordered the Rent Control and 
Eviction Officer to take necessary action and let 
him know at once. On the 12th of March, 1953, 
the Rent Control and Eviction Officer reported 
that action had already been taken. What that 
action was and w’ho took it is not clear. If any 
of these two officers, namely, the Rent Control 
and Eviction Officer or the Additional District 
Magistrate (City), Kanpur, had taken this ac¬ 
tion, that would not be covered by the provisions 
of section 7-D(4) of the U.P. (Temporary) Con¬ 
trol of Rent and Eviction Act (Act No. Ill of 
1947) which is ; 

"7-D(4) : If the landlord fails to restore the 
said amenities within the time fixed by the 
District Magistrate, it shall be competent for 
the District Magistrate to direct that the 
tenant may have such amenities restored and 
the cost thereof may be deducted from the 
rent which is payable to the landlord.” 

If the action taken was simply to inform the 
prospective tenant that he was ‘per se’ to under¬ 
take the repairs, that may come under these pro¬ 
visions. There is nothing on the record to show 
what particular extensive repairs were neces.sary 
to bring back the property which had been in 
actual possession, may be of an unauthorised 
person B. D. Khanna. It is in connection with 
these repairs that the supplementary counter- 
affidavit mentions that the Annapurna Cafetaria 
had spent over Rs. 2,000/- in making the neces¬ 
sary repairs. In the supplementary rejoinder 
affidavit, two assertions deserve mention. 

One Is with respect to the alleged notice is.sued 
on the 2nd of March to the landlords to meet 
the Rent Control and Eviction Officer on the 
5th of March and submit their objections to the 
allotment. It is alleged that the 2nd and 3rd of 
March. 1953, were holidays on account of Holi. 
The other is that the copy of the allotment 
order filed with the supplementary counter-affida¬ 
vit does not agree with the allotment order serv¬ 
ed on the applicants not only with respect to 
the date but also with respect to the description 
of the specification of the premises. The allot¬ 
ment order served on the applicants mentioned 
the specification as 17/3 (except one room in 
the back) whereas the copy filed w’ith the sup¬ 
plementary counter-affidavit mentions the speci¬ 
fication as 17/3 (except one back room). 

t (16) The learned Standing Counsel has main¬ 
ly relied on two grounds in submitting that the 
apnlicants could not get any relief by this writ 
petition. One is that they had an alternative ade¬ 
quate remedy in view of the provisions of sec¬ 
tion 7-P of the U. P. (Temporary) Control of 
Rent, and Eviction Act which runs as follows : 
‘‘7-F ; The State Government may call for the 
record of anv case granting or refusing to 
grant permission for the filing of a suit for 
eviction referred to In section 3 or requiring 
any accommodation to be let or not to be let 


to any person under section 7 and may make 
such order as appears to it necessary for the 
ends of justice.” 

We are of the opinion that this section does noti 
afford any alternative remedy to the applicants. 
The applicants have not been given any right 
to approach the State Government to revise the 
order passed by the Rent Control and Eviction 
Officer. This section just empowers the State 
Government to call for the record and make 
suitable orders. The applicants, therefore, cannot 
approach the State Government by way of ap¬ 
peal or revision against the order of the Rent 
Control and Eviction Officer. Further, in view of 
how things have taken place, the applicants can¬ 
not be blamed if they did not think of approach¬ 
ing the State Government. Sufficient indication 
has been given above to show that the officer.s 
of the district, including the Rent Control and 
Eviction Officer, had taken interest in this matter 
much beyond what is expected from a Rent Con¬ 
trol and Eviction Officer in the discharge of his 
functions under the U. P. (Temporary) Control 
of Rent and Eviction Act (Act III of 1947). 


It is clear that the premises were not vacant 
when they were inspected and approved for occu¬ 
pation by the Annapurna Cafetaria by the mem¬ 
bers of its advisory body or by the Rent Control 
and Eviction Officer or by the Additional District- 
Magistrate (City), Kanpur. Nothing is shown 
why the Additional District Magistrate should 
have officially taken interest in this matter even 
If he was interested in this Cafetaria and should 
have issued orders to the Rent Control and Evic¬ 
tion Officer which he rightly complied with. We 
have already referred to the letter of Shri B. P. 
Varma, dated the 28th of February, 1953. a copy 
of which was filed along with the supplementary 
counter-affidavit. That letter referred to three 
letters from the Rent Control and Eviction 
Officer to Shri Uma Shankar Mehrotra, son of 
Shri B. P. Varma and also to some verbal 
agreement between Shri Uma Shanker and Shri 
Samiuddin, Additional District Magistrate (City). 

As the learned Standing Counsel laid great 
stress on this question of alternative remedy, we 
asked him to file the three letters referred to in 
this letter of the 28th of February. 1953. The 
first letter, dated the 24th of February, 1953, 
refers to some telephonic conversation between 
Shri Uma Shanker and the Rent Control and 
Eviction Officer, Shri M. Saidullah, who inform¬ 
ed him that he was making arrangements for 
providing suitable alternative accommodation for 
Shri B. D. Khanna and his other family mem¬ 
bers and hoped that they would be good enough 
to vacate the premises No. 17/3, the Mall, Kan¬ 
pur. as it was needed by Mrs. Munshi who had 
already inspected the premises. 


Khanna was the person who had occupied the 
premises in suit without any authority and had 
been occupying it for a year. The Rent Control 
and Eviction Officer could have taken legal action 
against him instead of showing such solicitude 
for him and depending on his goodness to get the 
premises vacated. The second letter, dated Febru¬ 
ary 26, 1953 shows that there had been fair res¬ 
ponse from Shri Uma Shanker Mehrotra though 
Khanna was not very helpful. In this letter 
It was mentioned that the Rent Control and 
Eviction Officer was under no obligation to the 
Illegal occupier though he was under obligations 
to the tenants of the premises. The third letter 
dated February 27. 19.53. show.s that the Addi¬ 
tional District Magistrate (City), Kanpur had 
informed the Rent Control and Eviction Officer 
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that the premises would be vacant on March 1, 
1953; it refers to the efforts on the part of the 
Rent Control and Eviction Officer to contact the 
landlord who incidentally was reported to be deaf 
and dumb but his representative had not yet met 
him. 

Considering this zealousness on the part of the 
local officer in connection with the vacation of 
the premises and its allotment, it can be said, 
as already mentioned that the applicants need 
not be blamed if they did not approach the State 
Government because they could have presumed 
that the officers of the State Government must 
have taken such an interest under some inspira¬ 
tion, however wrong that notion might have been. 
We are. therefore, of the opinion that the appli¬ 
cants are not deprived of getting their grievances 
remedied by a writ application on account of the 
provisions of S. 7-F of the U. P. (Temporary) 
Control of Rent and Eviction Act, 1947. 

(17) The second point raised for the opposite 
parties was that the order impugned was an order 
passed by the Rent Control and Eviction Officer 
within his jurisdiction as the premises in suit had 
fallen vacant. It was. therefore, submitted that 
ihs order w'as not to be interfered with in the 
exercise of our jurisdiction under Art. 226 of the 
Constitution. 

(18) Section 7 of the U. P. (Temporary) Control 
of Rent and Eviction Act (Act III of 1947) runs 
as follows; 

"7. 1 (a) The District Magistrate may by general 
or special order, require a landlord to give 
intimation that any accommodation of which 
he is the landlord is or has fallen vacant, and 
to let or not to let such accommodation to any 
person. 

(b) In any case where in pursuance of an 
order of the District Magistrate passed under 
clause W aforesaid the vacancy of any 
accommodation is required to be reported, the 
tenant occupying such accommodation shall, 
within seven days of his vacating the same, 
give intimation thereof in wTiting to the Dis¬ 
trict Magistrate or such officer as the District 
Magistrate may appoint in this behalf. 

Provided that in making the first allotment 
in the case of any accommodation constructed 
after July 1. 1946, the District Magistrate shall 
allot it to the owner, if the owner, not being in 
occupation of anv other house owned by him 
in that municipality or other contiguous area to 
which the Act applies, genuinely requires such 
accommodation for his own residence. 

Explanation: A newly constructed accommo¬ 
dation shall be deemed to be vacant as soon as 
it is fit for occupation.” 

iThe vacancy of an accommodation referred to in 
[this section means the vacancy of the entire 
accommodation in the tenancy of any person and 
cannot refer to the tenant’s not using, for the 
time being, part of the accommodation which had 
been let out to him as a result of the transaction 
of the contract of tenancy between him and the 
landlord. If a tenant vacates a portion of the ac¬ 
commodation in his tenancy and lets any other 
person occupy it. the other persons would be the 
tenant’s sub-tenant and cannot become the tenant 
of the landlord. So far as the landlord is concern¬ 
ed, the original tenant continued to be his tenant 
till his tenancy comes to an end In any of the re¬ 
cognised manners. If the vacancy of the accom¬ 
modation. contemplated by section 7. included 
the vacancy of a portion of the accommodation 
let to a tenant, it may result in anomalous 
situations. The landlord has no reason to know 


of the partial disuse of the accommodation let 
out to the tenant. 

He cannot give any notice to the District 
Magistrate under clause (a) of sub-section (l) 
of section 7 of the Act. The original tenant con¬ 
tinues to be his tenant and the landlord, there¬ 
fore. cannot accept another person to whom the 
Rent Control and Eviction Officer allots the 
part of the accommodation, on being inform^ 
by the tenant that he does not want to use 
that portion of the accommodation let out to 
him. The new allottee cannot, therefore, be the 
tenant of the landlord and cannot be the sub¬ 
tenant of the original tenant in view of the 
allotment order, there being no contract of 
tenancy between him and the sub-tenant. The 
landlord may also bring himself within the 
mischief of sections 8 and 11 of the U. P. (Tem¬ 
porary) Control of Rent and Eviction Act, 1947. 

We. therefore, hold that the disuse by a tenant 
of a portion of the accommodation let to him 
does not amount to the tenant’s vacating that 
portion of the accommodation and does not 
therefore, give any right to the Rent Control 
and Eviction Officer to allot such portion of the| 
accommodation to another person. It follows, 
therefore that the Rent Control and Eviction 
Officer’s order, allotting the premises No. 17/3 
with the exception of one back room in the 
occupation of S. Varma to the Annapurna 
Cafetaria, was an order which he had no right 
to pass and, therefore, that order should be set 
aside. 

(19) Learned Counsel for the opposite parties 
further submitted that if the tenant could not 
vacate the portion of the accommodation, the 
allottee, in the present case, would be the sub¬ 
tenant and the applicants could, therefore, take 
legal action against the tenant for sub-letting in 
view of section 3(1) (e) and section 7(3) of the 
Act. We have already indicated that the order 
of the Rent Control and Eviction Officer is not 
an order to the effect that the Annapurna Cafe¬ 
taria would be a sub-tenant of the tenant. The 
order is directed against the landlords and is 
with respect to the Annapurna Cafetaria^ becom¬ 
ing the tenant of the accommodation in suit. 
Further, section 7(3) provides ; 

“7(3) : No tenant shall sub-let any portion of 

the accommodation in his tenancy except with 

the permission in writing of the landlord and 

of the District Magistrate previously obtained.’ 
It follow's that the Rent Control and Eviction 
Officer’s order alone could not have been suffi¬ 
cient for the creation of the sub-tenancy m 
favour of the Annapurna Cafetaria. There should 
also have been the consent of the landlords in 
writing. It would thus appear that the Rent Con¬ 
trol and Eviction Officer’s order of allotment, u 
given effect to as an order creating the sub- 
tenancj'. would amount to condoning an order 
of the Rent Control and Eviction Officer wnicn 

he could not have legally passed. 

(20) In view of the above, we quash the oraer 

of allotment passed by the Rent Control 
Eviction Officer in favour of the Annapu^a 
Cafetaria opposite party No. 2 on the 4th or &in 
of March, 1953. with respect to Premises NO. 
17/3. the Mall. Kanpur, except one back room 
previously in the occupation of Sri S. Varm^ 

We further order opposite party No. 1 
behalf the case was contested, to P^y cos“ t 
the applicants which we assess at p. 

(21) We order that the three 
the learned Standing Counsel under our direc¬ 
tion be returned to him. 


A/V.R.B. 
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Hafiz Mohammad Yusuf, Applicant v. The Custo¬ 
dian General. Evacuee Properties, New Delhi and 
others, Opposite Party. 

Civil Misc. Writ No. 840 of 1953, D/- 22-12-1953. 

Constitution of India, Art. 226 — Jurisdiction 
and powers of High Court — (Administration of 
Evacuee Property Act (1950). S. 27 — Power of 
Custodian-General). 

Under S. 27, Administration of Evacuee Pro¬ 
perty Act, the powers of the Custodian-General 
are very wide and for all practical purposes 
are indistinguishable from those of an appel¬ 
late authority under the Act. Upon the 
general principle that the order of a Court 
merges in that of an appellate authority, the 
order of the Assistant Custodion merges in the 
order of the Additional Custodian and that 
order in its turn merges in the order passed 
by the Custodian General. Wide as are the 
powers conferred under Art. 226 of the 
Constitution, a two-fold limitation is placed 
upon the powers of the High Court. In the 
first place, the power is to be exercised 
•throughout the territories in relation to which 
it exercises jurisdiction’. Secondly, the person 
or authority to whom the High Court is 
empowered to issue such writs must be ‘within 
those territories.’ The office of the Custodian- 
General is located in New Delhi where he 
himself ordinarily resides. The High Court has 
therefore no power to summon the records of 
any case in the custody of the office of the 
Custodian-General or to quash any order made 
by him. (Paras 7, 8. 9) 

Syed Sadiq Ali, for Applicant; S. S. Dhawan, 
for Opposite Party. 

CASES REFERRED: Paras 

(A) (’89) 11 All 267 (FB) ^ 

(B) (’89) 11 All 314: 1889 All WN 107 (FB> 5 

(C) (V21) AIR 1934 All 134: 56 All 603 5 

(D) (VI) AIR 1914 PC 66: 36 All 350 (PC) 6 

(E) (V22) AIR 1935 Pesh 91: 156 Ind Cas 58o 6 

(F) (V40) AIR 1953 SC 210: 1953 SCR 1144 (SC) 8 

M. L. CIIATURVEDI J.; 

This is a petition under Article 226 of the 
Constitution. 

(2) The case of the petitioner as set out in the 
petition is that one Abdul Hakim was the tenant, 
along with his brother, of a shop in the Vegetable 
Market, Bisheshar Ganj, Ban^ras. Abdul Hakims 
brother died about 10 years ago, anu in 1948 the 
petitioner became a partner of Abdul Hakim in 
the fruit business carried on in the shop. The 
petitioner says that he contributed a sum of Rs. 
5,000/- and that a deed of partnership was exe¬ 
cuted on the 25th October, 1943. Subsequently 
Abdul Hakim went to Pakistan, and a notice was 
issued to him in April 1950 under Section 7 of 
the Administration of Evacuee Property Act of 
that year to show cause why he should not be 
declared an evacuee and his property as evacuee 
property. No objection was filed by Abdul Hakim, 
and the movable property in the shop was in due 
course declared to be evacuee property. Subse¬ 
quently however, Abdul Hakim returned to India, 
and, on an objection being then filed by him. the 
order declaring him an evacuee and his property to 
be evacuee property was set aside. 

Abdul TJakim’s stay in India appears to have 
been temporary and he again went to Pakistan. 
A second notice was thereupon issued under S. 7 
of the Act to which an objection was filed by 
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the petitioner on the ground that Abdul Hakim 
had surrendered his rights as lessee in the shop 
in question and that the Municipal Board had 
allotted the shop to the petitioner on a monthly 
rent of Rs. 8/-. A second objection was that the 
tenancy rights of Abdul Hakim in the shop were 
not mentioned in the second notice as property to 
be declared as evacuee property. 

(3) The petitioner’s objections were dismissed by 
the Assistant Custodian, Banaras, on the 25th 
September. 1951. and an appeal from the order of 
the Assistant Custodian was dismissed by the 
Additional Custodian, Lucknow, on the 5th April, 
1952. The petitioner then filed an application in 
revision to the Custodian General under Section 27 
of the Act which was also dismissed on the 26th 
August, 1953. It is in these circumstances that the 
petitioner has filed the present petition in which 
he prays for a writ of ‘certiorari’ to quash each 
of the orders made by the Assistant Custodian, 
the Additional Custodian and the Custodian 
General. He has impleaded one Daya Ram, who 
appears to be the person who is now a tenant of 
the shop in question, as respondent No. 4. 

(4) A preliminary objection to the maintaina¬ 
bility of this petition has been taken by the 
learned Counsel who appears for the first three 
respondents. It is that the orders made respec¬ 
tively by the Assistant Custodian and the Addi¬ 
tional Custodian have merged in the order of the 
Custodian General dated the 26th of August. 1953, 
and that as the Custodian General neither resides 
nor is his office located within the territory in 
relation to which this Court exercises jurisdiction, 
it can issue no writ of ‘certiorari’ to quash the 
order made by him. In our opinion this objection 
must be upheld. 

(5) It is, in our opinion, now well settled so 
far as this Court is concerned that the decree of 
an appellate Court supersedes the decree of the 
first Court even in cases where the appellate 
Court merely affirms the original decree: — 
‘Mohammad Sulaiman Khan v. Mohammad Yar 
Khan’, 11 All 267 (A); — ‘Mohammad Sulaiman 
Khan v. Fatima’, 11 All 314 (B). The same prin¬ 
ciple has been extended by a learned single Judge 
of this Court in the case of *— ‘Gauri Shankar 
V. Jagat Narain’, AIR 1934 All 134 (C), in which 
it was held that the ‘ex parte’ decree of the lower 
Court merged in the decree passed by this Court 
in revision. 

(6) Our attention has been drawn by the learned 
counsel for the petitioner to the case of — ‘Chandu 
Abdul Majid v. Jawahar Lai’, AIR 1914 PC 66 
(D). In that case the Privy Council held that 
where an appeal before the Board had been 
dismissed for want of prosecution it could not be 
said that the Privy Council had dealt with the 
matter judicially in any manner and therefore 
their Lordships added, the decree of the High 
Court had not merged in the decree of the Privy 
Council. The observations in this case support the 
submission of the respondents rather than that 
of the petitioner. Reference was also made on 
behalf of the respondents to a decision of the 
Judicial Commissioner of Peshawar in the ca.se of 
— ‘Ghafar Shah v. Sikandar Shah’, AIR 1935 Pesh 
91 (E), in v;hich a distinction was drawn between 
the case where an application in revision was 
dismissed and the case in which the application 
was allowed, and it being held that it was only 
in the latter case that the decree of the lower 
Court merged in that of the High Court. The 
distinction appears to have been based on the fact 
that v.’hen a revision is dismissed the High Court 
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does not confirm the decree of the lower Court 
but merely declines to interfere. 

We are not impressed by this argument because 
it appears to us that a Court of appeal which 
dismisses without modification an appeal from the 
decree of the lower Courl declines to interfere no 
less than a Court of revision which dismisses an 
application in revision. But whatever may be the 
position in the case of the orders passed under 
Section 115. Civil P. C., we think no such distinc¬ 
tion can be drawn in the case of orders passed 
under Section 27 of the Administration of Evacuee 
Property Act. 

(7) Looking upon the matter somewhat moi'e 
broadly the word “appeal” includes an application 
in revision. “Appeal” has been defined in Whar¬ 
ton’s Law Lexicon as 

“the removal of a cause from an inferior to ? 
superior Court for the purpose of testing the 
soundness of the decision of the inferior court’. 

and the expre.ssion ‘appellate jurisdiction’ has been 
defined by the same authority as, 

“the power of superior Court to review the deci¬ 
sion of an inferior Court”. 

Now under Section 27 of the Administration oi 
Evacuee Property Act, 1950, the Custodian General 
may at any time, either on his own motion or 
on an application made to him, call for the recora 
of any proceeding in which any District Judge or 
Custodian has passed an order for the purposes of 
satisfying himself as to the legality or propriety 
of such order, and he may himself pass any order 
in relation thereto as he thinks fit. No restric¬ 
tion is placed by the Act upon the exercise by 
the Custodian General of this power other than 
this that he shall not pass an order prejudicial to 
any person without giving him a reasonable oppor¬ 
tunity of being heard. It is further to be obseiwecl 
that under Rule 31 of the Rules made under this 
Act a common procedure is prescribed for appeals, 
reviews and revisions, and that sub-rule 9 of R. 31 
provides that the Custodian-General as well as any 
authority hearing an appeal may admit additional 
evidence or remit the case for admission of addi¬ 
tional evidence. It is manifest, therefore, that the 
powers of the Custodian-General are very wide 
and for all practical purposes are, in our opinion, 
indistinguishable from those of an appellate autho¬ 
rity under the Act. Upon the general principle 
that the order of a Court merges in that of an 
appellate authority, we are of the view that the 
order of the Assistant Custodian made on the 
25th September, 1951, merged in the order of the 
Additional Custodian made on the 5th April. 1952. 
and that that order in its turn merged in the 
order passed by the Custodian General on the 
26th August, 1953. 

(B) As regerds the second part of the preliminary 
objection, we are of the opinion that the matter 
is concluded by authority. In the case of — 'Elec¬ 
tion Commission v. Venkata Rao’, AIR 1953 SC 
210 (F). Patanjali Sastri. C. J.. delivering the 
judgment of the Supreme Court pointed out that 
wide as w'ere the powers conferred under Art. 226 
of the Constitution, a two-fold limitation was 
placed upon their case. 

“In the first place, the power is to be exercised 
‘throughout the territories in relation to which 
It exercises jurisdiction’, that is to say. the writs 
issued by the Court cannot run beyond the 
territories subject to its jurisdiction. Secondly, 
the person or authority to whom the High Court 
is empov.'ered to issue such \^Tits must be 'within 
those territories’ which clearly implies that they 
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must be amenable to its jurisdiction either bv 
residence or location within those territories.” 

(9) There is no doubt that the office of thei 
Custodian General is located in New Delhi where 
he himself ordinarily resides. In our opinion we I 
have no power to summon the records of any casef 
in the custody of the office of the Custodian! 
General or to quash any order made by him. For* 
these reasons we are of opinion that the petition 
fails on the preliminary objection and must be 
dismissed with costs which we assess at Rs. 100/- 
in the case of the first three respondents, and at 
Rs. 50/- in the case of the fourth respondent. 


A/H.G.P. 


Petition dismissed. 
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Bikram Singh, Plaintiil-Appellant v. Sumnehra,. 

Defendant-Respondent. 

Second Appeals Nos. 1654, 1657 and 1682 of 1947. 
D/- 4-1-1954, from order of Sm. C. C. J., Meerut, 
D/- 21-2-1947. 


(a) Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), S. 20, Explana¬ 
tion — Applicabilit)'. 

The explanation does not apply to those 
who claim to be adhivasis under clauses (a) 
and (b) of S. 20. (Para 4) 


(b) Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), S. 20 — Sec¬ 
tion is not retrospective. (Para 7) 


(c) Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), S. 20 — Appli¬ 
cability to pending proceedings — (Tenancy Laws 

— U. P. Zamindari Abolition and Land Reforms 
Rules (1952), CIs. 4 and 5 (3)) — (Tenancy Laws 

— U. P. Land Tenures (Legal Proceedings) — 
(Removal of Difficulties) Order (1942), Para. 2). 

In viev/ of the U, P. Zamindari Abolition 
and Land Reforms Rules. 1952. and the U. P. 
Land Tenures (Legal Proceedings) (Removal 
of Difficulties) Order, 1952, it must be held 
that Section 20 of the U. P. Zamindari Aboli¬ 
tion and Land Reforms Act will not affect the 
rights of the parties to pending proceedings. 

(Para 7) 

S. N. Katju. for Appellant: S. N. Misra, for 
Re.spondent. 


JUDGMENT: These three second appeals arise 
)ut of three suits for ejectment filed under S. 175 
Df the U. P. Tenancy Act, 1939. The plaintiff in 
ill the three actions was Bikram Singh while the 
lefendanls were clifTerent. The plaintiff claimed 
;hat he was the ‘sirdar’ of the plots in suit, that 
;he defendants were mere non-occupancy tenants, 
:hat he no longer wished them to continue as his 
lon-occupancy tenants and that therefore he ask- 
jd them to quit and that on their failure to ^ 
>0 he had filed the suits for their ejectment. The 
sUits were filed in the year 1944. The defence wa^ 
fiat the defendants were hereditary tenants ana 
fie plaintiff was not the landlord and had 
five no right to eject them. The trial Coun* 
lecreed the suits on the 8th of February, 1946. 
rhe defendants filed appeals and the lower appel¬ 
ate Court allowed the appeals on the 2lsc oi 
?’ebruarv. 1947 and the plaintiff thereafter came 
;o this Court in second appeal. 

(2) It is the common case of the parties th^ 
Sarbans Singh was the ‘sirdar’ of these plots now 
n dispute. He died in the year 1906 leaving tw 
laughters, Risal Kuer and Bhagwanl. BUsram 
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Singh plaintiff is the son of Bhagwani. On the 
14th of October, 1915 Risal Kuer and ^Bhagwani 
partitioned ^he properties and each bkame the 
oilier in possession of separate plots of land. The 
plots now in dispute fell to the share of Risal 
Kuer. On the 1st of November, 1939, Risal Kuer 
executed a deed of relinquishment in favour of 
Bikram Singh of the portion of the property that 
had fallen to her share and Bhagwani attested 
this document in token of her consent. Bikram 
Singh then claimed that he was the ‘sir-holder 
and was entitled to eject the non-occupancy 
tenants. 

The trial Court decided in plaintiff’s favour that 
he was the ‘sir’-holder and that the defendants 
were his non-occupancy tenants. The lower court 
affirmed the finding that the defendants were 
non-occupancy tenants of the ‘sir* land but it was 
of the opinion that the deed ox reiinquishment 
executed by Risal Kuer could operate only for her 
Ufe-time and after her death the property vesced 
in Bhagwani by right of survivorship and Bikram 
Singh therefore could not claim to be tiie ‘sir’- 
holder. On the 2nd of May. 1950 the case was 
heard by one of us when the following issues were 
remitted to the lower Court: 

“(a) Whether any partition was effected between 
Bhagwani and Risal Kuer by which each 
gave her right of enjoyment over ihe pro¬ 
perties allotted to the ocher during their 
respective lifetime? 

(b) Whether the deed of relinquishment was 
executed v/ith the consent of Ehagwani 
Kuer? and 

(c) Whether the defendant was an occupancy 
tenant of the plots or a hereditary tenant?” 

All the three issues have been decided in favour 
of the plaintiff, i.e. it has been found that a 
partition was effected, that Bhagwani and Risal 
Kuer were to enjoy the property separately and 
that the deed of relinquishment was executed with 
the consent of Bhagwani and that the defendant 
was a non-occupancy tenant. These findings have 
not been challenged by the learned counsel for 
the re.spondent and on these findings the plaintiff 
appellant was entitled to have the appeal ollowed 
and the decree of the lower appellate Court set 
aside. It is urged however that the decision should 
now be otherwise as the defendants have acquired 
certain rights under the U. P. Zamindari Abolition 
and Land Reforms Act. 1951 (U. P. Act No. 1 of 
1951). Reliance is placed on Section 20. Clause (a) 
(i), relevant portion of which is as follows: 

‘‘Every person, who. on the date immediately 
preceding the date of vesting, was or has been 
deemed to be. in accordance with the provisions 
of this Act a tenant of ‘sir’ shall be called 
‘adhivasi’ of the land and shall, subject to the 
provisions of this Act, be entitled to take or 
retain possession thereof.” 

It is alleged that in accordance with the provi¬ 
sions of the clause quoted above the defendants 
became ‘adhivasis' and were entitled to retain 
possession of the land in suit. 

(3) It has also been urged by learned counsel 
that he can rely on the provisions of first part 
of Clause (b) (i) of Section 20 as his name was 
recorded in the ‘khasra’ or ‘khatauni’ of 1356 P. 
prepared under Sections 28 and 32 of the U. P. 
Land Reforms Act, III of 1901. Learned counsel 
for the appellant has however pointed out that 
there is nothing on the record to show that the 
names of the defendants were entered as occu¬ 
pants of the land in suit in the ‘khasra’ or 
‘khatauni’ of 1356 F. If we had considered that 
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this fact would make any change in the result 
we might have considered the question of remit¬ 
ting an issue or directing the parties to i^roduce 
before us certified copies of the ‘khasra’ or 
‘khatauni’. But in our view the question whether 
the defendants come under Clause (a) or first 
part of Clause (b) will make no difference and 
It is therefore not necessary to require any 
further evidence to be produced. The defendants 
claim that they became ‘adhivasis’ under Sec. 20 
of the Act and were therefore entitled under that 
section to retain possession of the land. 

(4) The question whether the defendants can 
rely on this section and if they can whether the 
result would be any different would depend upon 
the question whether the section wa.s intended to 
have retrospective effect and if not whether it 
would apply to pending proceedings. Dealing with 
the first question whether ihe section was intend¬ 
ed to be retrospective great reliance has been 
placed bv learned counsel for the respondent on' 
explanation 1 to Section 20. Section 20 can broadly 
be said to apply to three classes of cases; firstly, 
where a person was a tenant on the 30th of June, 
1952. ithe 1st of July, 1952 being the date of 
vesting); secondly, if he was not a tenant on the 
30th of June, 1952 but v.as in occupation of the 
land and had been recorded in the ‘khasra’ or 
‘khatauni’ of 1356 F. as an occupant of the land 
then also he could claim to be an ‘adhivasi’; and 
thirdly, if he had been ejected after June 30, 1343 
but had still the right under the U. P. Tenancy 
(Amendment) Act. X of 1947. Section 27 (1) (c), 
to apply for reinstatement, he could claim to be 
an ‘adliivasi’. Relevant portion of Section 27 (1) 
(c) is as follows: 

‘‘(1) If, on or after the first day of January, 
1940. any person was ejected from his holding or 
any part thereof— 

(c) under Section 180 of the said Act notwith¬ 
standing his having been recorded as an occu¬ 
pant after the first day of January, 1938 in a 
record revised under Chapter IV of the United 
Provinces Land Revenue Act, 1901, or corrected 
by an officer specially appointed by Government 
for the correction ox annual registers in any 
tract, 

he may apply, within six months from the 
date of the commencement of this Act, to the 
Court, which passed the decree for his eject¬ 
ment for re-instatement in such holding or part 
thereof, as the case may be.” 

The explanation has made this change in the 
section that a person ejected after the 30th of 
June, 1948 can claim to be an ‘adhivasi’ if he has 
the right to claim reinstatement in accordance 
witli the provisions of Clause 1 (c) of Section 27 
of the U. P. Tenancy (Amendment) Act No. X 
of 1947. The explanation therefore only alters the 
date of ejectment from the 1st of January, 1949 
as provided for in Act 10 of 1947 to the 30th of June 
1948. The explanation does not apply to those 
who claim to be ‘adhivasis’ under Clauses (a) and 
(b) of Section 20 of the U. P. Zamindari Abolition 
and Land Reforms Act (Act No. 1 of 1951). 

(5) The rights of the ‘adhivasis’ are given in 
Section 231. The section provides that an ‘adhi¬ 
vasi’ except as provided in sections 233. 234 and 
237 will have the same rights and liabilities which 
he possessed on the date immediately nreceding 
the date of vesting, i.e. the 30th of June, 1952. 
Section 231 has been made subject to Sections 
233, 234 and 237. We are not conceiTied in this 
case with Sections 233 and 237. Section 234 
provides that: 
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“Without prejudice to the provisions of S. 237, 
an ‘adhivasi’ shall be liable to ejectment from 
the land held by him— 

(a) on the ground that he is in arrears of 
rent, 

(b) on the ground that he has made any 
transfer of his holding or part thereof, or 

(c) for using the land for any purpose not 

connected with agriculture, horticulture or 
animal husbandry which includes pisciculture 
and poultry farming.’’ 

(6) The section quoted above is as amended by 
the U. P. Act No. XVI of 1953. Before the amend¬ 
ment the section read as follows: 

“V7ithout prejudice to the provisions of S. 237, 
an ‘adhivasi’ shall not be ejected from the land 
held by him except 

(a) on the ground that he is in arrears of 
rent. 

(b) on the ground that he has made any 
transfer of his holding or part thereof, or 

(c) for using the land for any purpose not 

connected with agriculture, horticulture or 
animal husbandry which includes pisciculture 
and poultry farming.” 

(7) The section as it originally stood before the 
amendment made it clear that an ‘adhivasi’ couid 
be ejected only on the grounds (a), (b) and (c) 
mentioned in the section. As a result of the 
amendment it is urged that what the legisloture 
intended by the amendment was to make it clear 
that an ‘adhivasi’ shall be liable to ejeciinent on 
the grounds (a), (b) and (c) mentioned in the 
section, but besides those grounds there may be 
other grounds on which a Court may in a proper 
case eject an ‘adhivasi’. It is difficult to under¬ 
stand the reason for the change and we must 
assume that the amendment was made with some 
pui^pose. It may not, however, be necessary to go 
into that question as in our opinion S action 20 was 
not intended to be retrospective. There is nothing 
in the Act to indicate that the provision was 
intended to be retrospective and the position was 
made abundantly clear by certain rules and orders 
that were subsequently passed. On the 26th of 
August. 1952 an Order under Section 342 of the 
XJ. P. Zamindari Abolition and Land Reforms Act 
(Act No. 1 of 1951) was passed which is known as 
the U. P. Land Tenures (Legal Proceedings) 
(Removal of Difficulties) Order. 1952. Relevant 
portion of paragraph 2 of this Order is as follows: 

“Except as expressly provided in the U. P. 
Zamindari Abolition and Land Reforms Act, 
1950, or under the U. P. Zamindari Abolition and 
Land Reforms Rules. 1952. every suit, appeal or 
legal proceedings in respect of any rights, or 
privilege, obligation or liability acquired, accrued 
or incurred under or in pursuance of the U. P. 
Land Revenue Act. 1901, or the U. P. Tenancy 
Act, 1939, shall— 

(a) where pending on the 30th day of June, 
1952, in any Revenue or Civil Court, be conti¬ 
nued in such Court;. and every such 

suit, appeal or legal proceedings shall be heard, 
inquired into and decided under and in accord¬ 
ance with the provisions of the U. P. Land 
Revenue. 1901. and the U. P. Tenancy Act, 1939." 

There is nothing in the U. P. Zerninlari y'bolition 
and Land Reforms Act (Act No. 1 of 1951) to 
indicate that the Act was intended to apply and 
affect the decision in pending suits, and the U. P. 
Zamindari Abolition and Land Reforms Rules, 
1952 also make it clear that suits and proceedings 
stayed under Clause 4 of the Rules are to be 
disposed of in accordance with the provisions of 
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the U. P. Land Revenue Act, III of 1901 and the 
U. P. Tenancy Act, 1939. Relevant portion of 
Clause 4 of the Rules is as follows: 

“All suits and proceedings whether of the first 
instance, appeal or revision of the nature as 
herein below specified, in respect of the area 
for which a notification under Section 4 has 
been issued, pending in any Court of hearing on 
the date of vesting, shall be stayed." 

Suits, including appeals, references and revisions 
under sections 175 and 179 of the U. P. Tenancy 
Act, 1939 were specified to which this rule applied 
and which were to remain stayed. Sub-rule (3) 
of Rule 5 of the said Rules is as follows: 

“Except as provided in sub-rule (2) every suit 
or proceeding stayed under Clause (iv; of R. 4 
shall, whether pending in appeal, reference or 
revision, be continued and decided in accordance 
with the provisions of the U. P. Tenancy Act, 
1939 & the U. P. Land Revenue Act, 1901 as may 
be applicable." 

The Rules also therefore provide that pending 
suits, including appeals, are to be decided in 
accordance with the provisions of the U. P. 
Tenancy Act. 1939. In view of. therefore, the U. P. 
Zamindari Abolition and Land Reforms Rules, 
1952, and the U. P. Land Tenures (Legal Proceed¬ 
ings) (Removal of Difficulties) Order, 1952, it must 
be held that Section 20 of the U. P. Zamindari 
Abolition and Land Reforms Act (Act No. 1 of 
1951) will not affect the rights of the parties 
to this action. 

(8) It has been urged by learned counsel for 
the appellant that the defendant cannot claim 
to be an ‘adhivasi’ under Section 20, Clause (a) 
(i), as he had ceased to be a tenant at the end 
of the agricultural year after the suit for eject¬ 
ment was filed. In other words, the contract of 
tenancy which was the result of a mutual agree¬ 
ment, being in this case terminable at will, the 
tenant could not claim after a suit for ejectment 
had been filed and decree for ejectment obtained 
from the trial Court that he was still a tenant 
on the 30th of June, 1952. This submission in our 
view appears to have considerable force. Learned 
counsel for the defendants-respondents has, there¬ 
fore, relied on Section 20 fb) (i) of the U. P. 
Zamindari Abolition and Land Reforms Act (Act 
No. 1 of 1951) and has prayed that the Court 
should give the defendants an opportunity to 
prove that their names were entered as occupants 
in the ‘khasra’ or ‘khatauni’ of 1356 F. In the 
view that we have, however, taken that Section 20 
is not retrospective and that the U. P. Land 
Tenures (Legal Proceedings) (Removal of Diffi¬ 
culties) Order, 1952, makes it clear that the U. P. 
Tenancy Act. 1939 is to be applied to pending 
proceedings, these appeals must be allowed, the 
decree of the lower appellate Court set aside and 
the decree of the trial Court restored with costs 
in all the Courts. 

B/V.R.B. Appeals allowed. 


AIR 1954 ALLAHABAD 4.36 (Vol. 41 C. N. 180) 

(LUCKNOW BENCH) 

BEG AND RANDHIR SINGH JJ. 
Sheoram and another, Defendants-Appellants V. 
Prem Shankar and others, Plaintiffs-Respondents. 

Second Rent Appeal No. 20 of 1945, D/- 8-12-1953, 
against Order, of Civil J., Unnao, D/- 6-2-1945. 

(a) Civil P. C. (1908). O. 22 B. 4 — Death of 
one respondent — Abatement of appeal — Prm" 
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cJple — (Tenancy Act — U. P. Tenancy Act (17 
of 1939), S. 180). 

The principle guiding the abatement of an 
appeal in part or as a whole is that the deci¬ 
sion of the appeal should not result in two 
inconsistent decrees. (Para 5) 

Where in a suit for joint possession of certain 
plots of land under S. 180, U. P. Tenancy Act, 
the shares of the different plaintiffs are speci¬ 
fied the mere specification of shares does not 
alter the nature of the joint decree passed in 
their favour and the appeal abates as a whole 
if the appeal against the joint decree has 
abated against one of the joint decree-holders. 

Am 1923 Cal. 294 (1), Rel. on. (Para 5) 

Anno: C. P. C. O. 22 R. 4 N. 23. 

(b) Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Rules (1952) Rr. 4, 5 — 
Abatement of suit under. (Tenancy laws — XJ. P. 
Tenancy Act (17 of 1939) ). 

Where an appeal from a joint decree passed 
in a suit under S. 180, U. P. Tenancy Act. 
1939, had neither been stayed nor was pending 
on the date when rule 5 came into force and 
had already abated as long ago as January 
1950, it would not be deemed to be pending 
when rule 4 or R. 5 came into force and hence 
no order directing abatement of the suit which 

had given rise to the appeal could be passed. 

(Para 6) 

P. N. Chaudhry, for Appellants; S. C. Das, (for 
Nos. 1 and 2) and S. P. Avasthi (for No. 4 (a) ) 
for respondents. 

CASE REFERRED: 

(A) (VIO) AIR 1923 Cal 294 (1): 68 Ind Cas 
194 ^ 

RANDHIR SINGH, J.: . , 

This is a second rent appeal by an unsuccessful 
defendant arising out of a suit under section loO 
‘U. P. Tenancy Act’. It appears that four persons 
Prem Shankar, Girja Shankar. Durga Shan¬ 
kar and Gyan Shankar instituted a suit 
against Darshan, who was originally the appel¬ 
lant in this case but has since died, for possession 
of certain plots of land on the allegations that 
these plots belonged to the plaintifis who owned 
specific shares in the plots but had been tasen 
unlawful possession of by the defendant. 

(2) The defendant contested the suit on various 
grounds and claimed proprietary interest 

plots. An issue on proprietary title was then 
framed by the Revenue Court and was referred 
to the Civil court for decision. The decision ot 
the Civil Court was in favour of the plaintins. 
On receipt of the finding of the Civil Court, the 
Revenue Court decreed the suit for possession or 
the plots in favour of all the four plaintiffs. 
then went in appeal to the District Judge but the 
appeal was dismissed and the decree passed by 
the trial court was upheld. He then came up in 
second appeal. 

(3) During the pendency of this appeal, Durga 
Shankar one of the four respondents died and an 
application was made by Darshan. appellaiu, on 
the 20th February, 1950, praying that Durga Shan¬ 
kar having died on the i6th October, 1949 and tne 
appeal having abated, the abatement may be set 
aside as Darshan did not know of the death oi 
Durga Shankar within time. This application oi 
Darshan was heard by this Court and an order 
was passed on the 13th April, 1951, rejecting the 
application. It was further ordered that the I'^hlt 
of the abatement against Durga Shankar would be 
considered at the time of the hearing of the ap- 
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peal. The effect of abatement against Durga 
Shankar, re.spondent, has now to be considered. 

(4) It has been argued by learned counsel on 
behalf of the appellant that the appeal does not 
abate as a whole in view of the fact that each 
of the four plaintiffs had specified his share in 
the plots in respect of which the suit for posses¬ 
sion had been instituted. Reliance is also 
on a partition alleged to have been effected 
amongst the plaintiffs in the year 1937 by means 
of a registered document. It is urged on the basis 
of this partition deed that as the plaintiffs were 
allotted specific plots in the partition, the joint 
decree should be deemed to be a decree in lespect 
of specific plots owned by each of the decree- 

holders. 

We are unable to agree with this contention. A 
perusal of the plaint shows that although the 
plaintiffs had specified the extent of their shares 
in the plots in paragraph 1 of the plaint, they 
asked for a joint decree for possession in respect 
of all the plots. No objection \vas made by the 
defendant. Darshan. in his written statement to 
the effect that all the plaintiffs were not entitled 
to a joint decree for possession of all the plots 
and that a decree for separate possession of 
specific plots should be oassed in favour of each 
of the plaintiffs. It is also significant that the 
plaintiffs did not claim specific plots in the plaint. 
Thev only mentioned that plaintiffs 1 and 2 owned 
a one-third share while plaintiffs 3 and 4 also 
owned a one-third share each. It would anpear, 
therefore, that the plaintiffs claimed an undivided 
share the extent of which was specified in each 
of the plots which were in suit. 

(5> It is unnecessary to enter into the merits 
of the title of the plaintiffs to each of the plots 
in view of the fact that the plaintiffs had claimed 
a loint decree in respect of all the plots and were 
granted a joint decree. The decree for possession 
stood jointly in favour of all the four appellants 
and if the aopeal has abated against one of them, 
the effect of it would be that the decree passed 
by the two Courts below in favour of the deceased 
respondent would stand intact and would not be 
affected by the result of this appeal. If the appeal 
against the remaining respondents is allowed, it 
would result in inconsistent decrees, on? standing 
in respect of all the plots in favour oi the heiis 
of the deceased respondent against whom the 
appeal has abated and another against the re¬ 
maining respondents in favour of the appellant. 
The principle guiding the abatement of an appeal 
in part or as a whole is that the decision of the 
appeal should not result in two inconsistent 

decrees. 

A similar case came up for consideration before 
a Division Bench of the Calcutta High Court in 

_ ‘Arjan Mirdha v. Kali Kumar’. AIR 1923 Cal 

294 (1) (A), and it was held that even though 
the shares of the different plaintiffs may have 
been specified, the mere .specification by the plain¬ 
tiffs would not alter the nature of the decree and 
the appeal would abate as a v/hole if the appeal 
agaimst a joint decree has abated against one of 
the joint decree-holders. We agree with the view 
taken in the above case. The apoeal in this case 
has, therefore, abated as a whole and not only 
against Durga Shankar. 

(6) Learned counsel for the appellant has also 
urged that the suit should be ordered to abate 
in view of the provisions of Rule 5 of the Zemin¬ 
dar! Abolition and Land Reforms Act. Rule 5 
enjoins that all pending suits or appeals which 
have been stayed under Rule 4 shall be abated 
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by the authority or the tribunal before which 
they are pending. In the present case the appeal 
has neither been stayed nor was oending on the 
date when Rule 5 came into force. The appeal 
abated as long ago as January 19j0 and will not 
be deemed to be pending when Rule 4 or Rule 5 
came into force. No order directing abatement of 

the suit which has given rise ^o this appeal can 
therefore, be passed. 

(7) In view of the order declaring abatement 
of the cippoal as a whole Civil Miscellaneous 
Applications Nos. 499 of 1952 and 510 of 1953 do 
not arise and they are dismissed. 

B D.R.R. Appeal dismissed. 


A.l.R. 1954 ALLAHABAD 438 (Voi. 41, C.N. 181) 

MOOTHAM AND SAPRU JJ. 

Lalta Prasad. Applicant v. Inspector General of 
Police and others, Opposite Parties. 

Writ Petn. No. 365 of 1952, 22-12-1953. 

(a) Constidition of India, Art. 226 — Fair 
opportunity to defend — Enquiry under S. 7, 
roHcc Act — (Police Act (1861), sl 7). 

It is certainly desirable that departmental 
enquiries should be conducted without any 
unnecessary delay, but the per.son whose con¬ 
duct is being enquired into must be given a 
reasonable opportunity of defending himself 
not merely by calling defence witnesses but 
by testing the value of the prosecution evi¬ 
dence by cross-examination: 

Held on facts of the case that the peti¬ 
tioner did not have a fair hearing, and that 
the conduct of the enquiry might have pro¬ 
ceeded on the assumption that the petitioner 
was guilty and could have no answer to the 
charges. The petition under Art. 228 could 
therefore be allowed on these grounds. 

(Para 9) 

Sapru J.: Important as the discipline of the 
police force is and desirable as it is for the 
High Court not to interfere lightly with orders 
of disciplinary action against police officers, 
there is no escaping the position that the 
procedure adopted in disallowing all leading 
questions in cross-examination was such as 
could prejudice a fair hearing of the case 
against the petitioner. (Para i5) 

Anno: Police Act, S. 7 N. 1. 

(b) Police Act (1861), S. 7 — ‘Think’, meaning 
of — (Words and Phrases — ‘Think’). 

Sapru J.; The use of the word ‘think’ in 
S. 7 is somewhat deliberate. One of its dic¬ 
tionary meaning is “to judge, to form or hold 
as an opinion, to consider.” It is thus milder 
than the expression ‘found’ or ‘established’, 
for it requires a less degree of positive cer¬ 
tainty than those words as regards the fact 
in controversy or dispute. The processes, how¬ 
ever, by which the Police Officers must ’think’ 
have been indicated by the Police regulations. 

(Para 13) 

(c) Evidence Act (1872), S. 143 — Object of. 

Section 143 lays down that leading ques¬ 
tions may be asked in cross-examination. The 
reason v;hy leading questions are allowed to 
be put to an adverse witness in cross-examina¬ 
tion is that the purpose of a cross-examina¬ 
tion being to test the accuracy, credibility and 
general value of the evidence given, and to 
sift the facts already stated by the witness, 
it sometimes becomes necessary for a party 
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to put leading questions in order to elicit facts 
in support of his case, even though the facts 
so elicited may be entirely unconnected with 
facts testified to in an examination-in-chief. 

Order of the officer holding an enquiry, that 
‘no leading questions shall be allowed’ betrays 
an ignorance of the principles on which a 
cross-examination should be allowed to be 
conducteci. It is open to the officer conducting 
the enquiry to disallow a particular question 
when that question is composite, irrelevant or 
confusing. But a general order restricting the 
right of the petitioner to put any leading 
question at all stands on a completely differ¬ 
ent footing, and cannot be justified, regard 
being had to the ba.sic meaning to be attached 
to the word ‘cross-examine’. (Para 14) 

Anno: Evidence Act, Ss. 142 and 143 N. 1. 

S. C. Khare, for Petitioner; J. Swarup, for 
Opposite Parties. 

MOOTHAM J.: 

This is a petition under Art. 226 of the Consti¬ 
tution. In March 1951 the petitioner was the 
Station Officer, P. s. Neoria in the district of 
Pilibhit. On 1-6-1951, the dead body of a newly born 
child was found; the petitioner made an investi¬ 
gation, and on 9th June he instituted proceedings 
under S. 318, Penal Code against one Srimati 
Hulaso. On the 6th July he was transferred to 
police station Kotwali in the city of Pilibhit. On 
the 13th July he was placed under suspension, and 
proceedings were taken against him under S. 7, 
Police Act on the allegation that he had extorted 
money from Sri Pitam Lodh, the father-in-law of 
Srimati Hulaso, by v/rongfully confining him and 
two other persons on the 2nd and 3rd June. The 
enquiry was conducted by the Superintendent of 
Police of Pilibhit, the second respondent, who 
recommended the petitioner’s disniissal from the 
police force. 

In September, 1951. the petitioner was called 
upon by the Deputy Inspector General of Police, 
Northern Range, to show cause why he should 
nob be dismissed and he w’as furnished with a 
copy of the findings of the Superintendent of 
Police. The petitioner submitted his explanation 
to the Deputy Inspector General but the latter, 
by an order dated 12-10-1951, dismissed him from 
service. An appeal by the petitioner to the 
Inspector General of Police was rejected on 4-6- 
1952. 'The petitioner now prays for the issue of 
a writ of ‘certiorari' quashing the orders of the 
Deputy Inspector General and of the Inspector 
General on the ground that the enquiry under 
S. 7, Police Act was conducted in such a manner 
as to deprive him of an adequate opportunity of 
defending himself. 

(2) The case is one of some difficulty. No 
counter-affidavit has been filed on behalf of either 
of the respondents and the facts set out in the 
petitioner’s affidavit must accordingly be accepted 

as correct. 1 

(3) According to that affidavit, the petitioner 
was informed at about 4 P. M. on the 13th July j 
that he was urgently required by the second res- ^ 
pondent. The petitioner went at once to th© 
Superintendent's bungalow which he reached be> j 
ween 4 and 5 P. M, and on arrival he was seWd 
with the following order dated the preceding day, j 
the 12th July : 

“Please submit your written explanation 
diately why proceedings should not be initiated 
against you for having extorted money from 
Pital Lodh, resident of village Kalika, P. S. 
Neoria, in the case under S. 318, I .P. C. of 
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village Kalia by wrongfully confinir.g Pitam 
Lodh, his wife Punia and his son Beni on 2-6- 
51 and 3-6-51. You must bring this explanation 
with you when you report to me as ordered 
separately in an order sent lo you tlnnugh S. O., 
Kotwali.” 

The petitioner immediately wrote out and submit¬ 
ted an “explanation” in which he simply denied 
that he had extorted any money from Pitam or 
any one else or had confined anybody wrongfully. 
As soon as this explanation was handed to the 
second respondent the latter passed an order sus¬ 
pending the petitioner and informed him that 
proceedings under S. 7, Police Act would be stait- 
ed then and there against him. 


ment and produce his defence witnesses. The 
second respondent refused to summon two of the 
witnesses whom the petitioner desired to examine, 
but no complaint is made on that score nor is 
any complaint made of the fact that the petitioner 
and two constables, who were alleged also to have 
been concerned in the act of extortion, were tried 

jointly. 

(6) The three principal objections urged by 
learned counsel to the enquiry against the peti¬ 
tioner were that he had no sufheient warning 
that an enquiry was about to be held, that he 
had no adequate opportunity of cross-examining 
the witnesses and that under S. 35, Police Act a 
charge against a police ofTicer can only be enquir- 
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(4) It appears that seventeen witnesses in sup¬ 
port of the allegations made against the petitioner 
were then at the Superintendent s bungalow ^and 
their statements had previously been recorded by 
another police officer. According to the statement 
of the petitioner — which, as I have said, has 
not been contradicted — the proceedings started 
by the substance of his deposition, which hnd 
been recorded in English, being translated to each 
witness who was then asked to sign an endorse¬ 
ment on the record of his statement that it had 
been read over to him and admitted to be correct. 
Immediately after the summary of his statement 
had been read to the witness the petitioner was 
called upon to cross-examine liim. He began to 
cross-examine the first witness, but objection v/^ 
taken by the second respondent, who was presid¬ 
ing over the enquiry, to the questions wnich he 
put on the ground that they v;cre leading ques¬ 
tions. The record of the proceedings of the en¬ 
quiry is not before us and v/e do not. know what 
was in fact the nature of the questions put by 
the petitioner, but after he had endeavoured lo 
cross-examine the first witness he mar'e the follow¬ 
ing application to the second respondent : 

“Sir, 

At this stage of proceedings when Mt. Punia. 
P. W. 1. is being examined and I am allowed 
to cross-examine her, I put certain questions to 
her to elucidate the facts but neither the ques¬ 
tions nor their answers were recorded by your 
Honour. I feel that I am not being given the 
full opportunity to cross-examine the witnesses. 
Moreover, the preliminary enquiries were done 
by your Honour and the proceedings are also 
being conducted by your Honour. So I requesj 
that the proceedings should be stopped here and 
they .«Jhould be conducted by some other officer 
of the same rank in order to reach the facts 
of the case.” 

On this application the second respondent made 
the following order : 

“(A) No leading questions to be allowed. 

(B) This is an absurd demand and there is no 
provision for sanctioning it in the Police 
Regulations. 

Order conveyed to S. I. who will sign in token 
of receipt. No vexatious delays will be pei- 
mitted.” 

The petitioner made no attempt to cross-pamine 
any of the remaining sixteen witnesses who were 

then produced. 

(5) The proceedings were continued the follow¬ 
ing morning when four further witnesses for ine 
prosecution were examined and, it appears, 
examined by the petitioner. A charge was tnen 
framed against the petitioner and furtner pro¬ 
ceedings were adjourned to the 21st July when 
the petitioner was required to file a written state- 


(7) We have considered the somewhat meagre 
evidence before us with much care. The conclu¬ 
sion to which I have reluctantly come is that 
the petitioner did not have the opportunity which 
he ought to have been afforded of defending him¬ 
self against the very serious charge w^hich had 
been made against liim. In arriving at this con¬ 
clusion I feel bound, in the absence of any denial 
by the respondents, to accept the petitioner’s ver¬ 
sion of what occurred as substantially correct, and 
I assume from the fact that the record of the 
enquiry has not been placed before us that there 
is nothing therein w’hich would assist us in arriv¬ 
ing at a decision. 

(8) It anpears clear that the petitioner had no 
adequate warning that proceedings against him 
under S. 7, Police Act were about to be taken. 
The second respondent’s notice calling upon him 
to submit an explanation is dated the 12lh July 
but it was served upon the petitioner only within 
about an hour of the commencement of the pro¬ 
ceedings. The petitioner swears that only a sum¬ 
mary of the deposition of each witness was trans¬ 
lated to that Avitness and there is nothing in the 
evidence before us to show that the petitioner 
was supplied with a copy of the depositions. The 
learned Standing Counsel has very properly not 
attempted to support the order of the second res¬ 
pondent that leading questions could not be put 
in cro.'S-examination. but he has argued that the 
petitioner could probably have successfully cross- 
examined the witnesses without putting any lead¬ 
ing quc^stions to them. It is possible that he 
might have done so had he been skilled in the 
art of cro.'^s-examination, but even a skilled cross- 
examiner would be deprived of his most useful 
weapon if he is deprived of the right to put 
leading questions. 

O') It appears to me that the fact that the 
petitioner had no adequate warning that an en¬ 
quiry was about to be held against him. coupled 
with the fact that he was required to cross- 
examine the witnesses on the basis of a summary 
of their depositions and that he was not allowed 
to put leading questions to the witnesses placed 
him in a very difficult position. It is certainly^ 
desirable that departmental enquiries should bC: 
conducted without any unnecessary delay, but the, 
person whose conduct is being enquired into must 
be given a reasonable opportunity of defending, 
himself not merely by calling defence witnesses, 
but by testing the value of the prosecution evi¬ 
dence by cross-examination. T find it difficult in 
this case to resist the conclusion that the peti¬ 
tioner did not have a fair hearing, and that the 
conduct of the enquiry may have proceeded on 
the assumption that the petitioner was guilty 
and could have no answer to the charges. Upon 
the whole I have come to the conclusion that the 
petition should be allowed on these grounds, and 
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unnecessai-y for me to consider 
toe further objection that the charge af^ainst a 
^lice officer can only be enquired into° by an 
Officer having magisterial powers. ^ 


Lalta Prasad v. I. G. of Police (Sapm J.) 
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^ therefore direct the issue of a writ 

quashing the order of 
Insiwctor General of Police dated 

dated 4-6-19M Inspector General of Police 

(11) The petitioner is entitled to his costs. 


SAPRU J.: 

(12) Wliile agreeing with the order proposed bv 
my brother Mootham. I would like to point out 
a feaiure of this case which in arriving at my 
conclusion I have not overlooked. I may say that 
I consider it unnecessary to recite the f^ts which 

^PP’ication as that task 
has been done by my brother Mootham. I sliall 

therelore, go straight to the points to which I 
Wish to draw special attention. 


(13) Section 7, Police Act (Act 5 of 1861) autho- 
nses the Inspector-General, Assistant Inspector 
General and District Superintendents of Police 
under such rules as may be framed by the Local 
Government to dismiss, suspend or reduce any 
police officer “whom they shall ‘think’ remiss or 
negligent in the discharge of his duty or unfit 
for the same. Paragraphs 489 and 490 of the 

of the n®nit 1 o"® P“'5'-'shed under the authority 
United Provinces Government fas it then 
used to be called) lay down the procedure which 
must be followed in order to establish a charge 
under the section of the Act mentioned above. 


to the conduct of the officer charged wiU 
admissible and need not be recorded aglffi ^ 

( 1 ) they were originally recorded in the ore 
sence of the officer charged and an oppoi^^ity 
was_ given to him to cross-examine the 

(ii) though not originally recorded in his we. 
sence, they are later by a gazetted police oEBcer 
read out to and admitted by the witnesses In 
the presence of the officer charged, and the 
officer charged is willing that they should be 
so read out instead of being recorded anew 
and the officer, charged is then given an 
opportunity to cross-examine the witnesses’.” 

_ (14) Now, while it was no doubt for the Suner- 
intendent of Police to decide how much evidence 
was necessary to establish the charge it was also 
e^ential for him to allow a cross-examination of 
the witnesses produced. Section 143, Evidence Act. 
Jays down that leading questions may be asked' 
in cross-examination. Tlie reason why leading 
questions are allowed to be put to an adverse wit¬ 
ness in cross-examination is that the purpose of 
a cross-examination being to test the accuracy, 
cr^ibility and general value of the evidence given, 
and to sift the facts already stated by the wit¬ 
ness, it sometimes becomes necessary for a party 
to put leading questions in order to elicit facts 
in sui>port of his case, even though the facts so 
elicited may be entirely unconnected with facts 
testified to in an examination-in-chief. 


think’ 

In S. 7 IS somewhat deliberate. One of its die- 
tionaiy meaning i.s “to judge, to form or hold 
^ an opinion to consider." it would thus appear 

’ or ‘esta- 

r ?U a le.ss degree of positive 

certainty than those words as regards the fact in 

dispute. I am mentioning this in 
order to indicate that I am not basing my con- 

ignorance of the wider 

to the officers con- 
c^ed in ailiving at their decision by this word 

1 however, by which they must 

been indicated by the regulations and 

^ essential process by 

which they are required to arrive at their thought 

disregarded that I have come reluctantly 
to the conclusion that intert'ention in this case 
by means of a writ of ‘certiorari’ quashing the 
order of the Deputy Inspector-General of Police 
dated 12-10-1951. and of the Inspector-General of 
Mice dated 4-6-1952, is called for. To make this 
position clear i would invite attention to R 1 

record as the s'uSntelS o7 Po^fce^consldem 

^ 3. Charge under S. 7. Police 

Act. Tlus evidence may be either oral or docu- 

U^orall material to the charge. 

is fact which 

could be seen or otherwise perceived it mu.st be 

the evffience of the person who said he saw or 
otherwise perceived it; 

(b) it must be recorded by the Superintendent 
of Police himself in the presence of the officer 
charged, who must be allov/ed to cross-examine 
the witnesses; provided ^hat the statements re¬ 
ceded by a magistrate or a gazetted police 
officer in the course of a preliminary enquiry in- 


Now. as has been pointed out by my brother 
Mootham, after the petitioner had cross-examined 
the first witness an application was made to the 
second respondent pointing out that certain ques¬ 
tions put to Mst. Punia and their answers had 
not been recorded by him. On this application 
the second respondent, ‘inter alia’, made the very 
general and wholly wrong order, that ‘no leading 
questions shall be allowed’. I think the order 
passed by the second respondent betrays an igno¬ 
rance of the principles on which a cross-examina¬ 
tion should be allowed to be conducted. It is not' 
suggested that it was not open to the officer con¬ 
ducting the enquiry to disallow a particular ques¬ 
tion when that question is compasite, irrelevant 
or confusing. But a general order restricting the 
right of the petitioner to put any leading question 
at all stands on a completely different footing. 
The questions disallowed are not before us and 
it is impossible for us to say what their exact 
nature was or would have been had they been 
allowed to be put. but it does strike me that the 
order was of a much too sweeping character and? 
cannot be justified, regard being had to the basic! 
meaning to be attached to the word 'cross-' 
examine’. 

I am, therefore, not in a position to say that 
the petitioner was not handicapped by the gene¬ 
ral order placing a complete restriction on the 
mode in which his cross-examination was to be 
conducted. For this reason I have been driven 
to the conclusion that it is essential in the 
interests of justice to interfere in this case. It 
may well be that the petitioner was abusing his 
right of cross-examination, but there is no ma¬ 
terial which would justify us in holding that that 
was the case. The authorities were under a sta¬ 
tutory obligation to give to the applicant an 
opDortunity to cross-examine the witnesses and I 
cannot escape the feeling that a correct view was 
not taken of the right of a person charged with 
an offence under S. 7 in regard to cross-examina^ 
tion. 

(15) On this ground I have come to the re¬ 
luctant conclusion that, important as the disci- 
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pline of the police force is and desirable as it is 
for this Court not to interfere lightly with orders 
of disciplinary action against police ofiicers, there 
is no escaping the position that the procedure 
adopted in disallowing all leading questions in 
cross-examination was such as could prejudice a 
fair hearing of the case against the petitioner. 
The case, therefore, is one which calls for inter¬ 
vention by this Court and I agree with my brother 
Mootham that a writ should issue quasliiiig the 
order of the Deputy Inspector-General of Police 
dated 12-10-1951, and of the Inspector-General of 
Police dated 4-6-1952. 

A/H.G.P. Order accordingly. 
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Chet Ram and others, Appellants v. Manzoor 
Hasan and another. Respondents. 

Appeal No. 6 of 1951. D/- 12-10-1953, against 
order of Malik C. J.. Allahabad D - 27-7-1950. 

(a) CivU P. 0. (1908), Ss. 100-101 — New Case 
— Oudh Courts Act (4 of 1925), S. 12 (2). 

A point not raised in the Courts below or 
before the Single Judge in second appeal 
cannot be allowed to be raised in an appeal 
under S. 12 (2j, Oudli Courts Act, especially 
when the point is not a pure question of law 
but would raise questions which might neces¬ 
sitate fresh evidence on a number of questions 
of fact. AIR 1947 Oudh 71; AIR 1943 Oudh 
262, Ref.; AIR 1953 All 607, Distinguished. 

(Paras 9, 10) 

Anno: Civil P. C., Ss. 100-101 N. 55. 

(b) Evidence Act (1872), S. 114 — Scope. 

The question of presumption has to be kept 
distinct from the question of proof. For the 
purpose of raising the presumption what one 
has to see is the state of ati'airs prevailing 
on the date on which the presumption is 
sought to be invoked. On the other hand, 
in order to prove a certain legal relationship 
between the parties, the Court is not only 
concerned with the state of affairs prevailing 
at the time when the question arose, but also 
with the state of affairs prevailing when the 
alleged legal relationship is said to have 
arisen. ("Para 12) 

Anno: Evidence Act, S. 114 N. 1. 

(c) Landlord and tenant — Custom —Transfer 
of house by riaya. 

In spite of the change brought about by the 
conversion of an agricultural village into a 
town, it is still open to a party to show that 
the pre-existing custom of non-transferabilUy 
of portion of village as has ceased to be agri¬ 
cultural continued to exist and remained 
alive. In such a case the party cannot avail 
Itself of the general presumption of law, but 
it can adduce any oral or documentary evi¬ 
dence in support of the legal relationship that 
it seeks to establish in order to prove its case: 

(Held on the facts of the case that the 
wajib-ul-arz in question forbade everyone in¬ 
cluding a riaya from building a house without 
obtaining the permission of the Zamindar. 
once a house has fallen in ruins). AIR 1953 

All 607, Explained and relied on. 

(Paras 12, 16) 

B. K. Dhoan, for Appellants: N. Banerji and 
Shahanshah Husain Rizvi, for the State. 


CASES REFERRED: tiaras 

(A) (V40) AIR 1953 All 607: 1953 All LJ 303 

6 , 11 , 12 , 1 ^ 

(B) (V34) AIR 1947 Oudh 71: 22 Luck 19 

(C) (V35) AIR 1948 Oudh 262: 23 Luck 291 ^ 

(D) (V17) AIR 1930 Oudh 235: 7 Oudh WN 271 13 

(E) (V36) AIR 1949 All 410: ILR (1949) All 838 13 

(F) (V27) AIR 1940 All 317: 189 Ind Cas 023 14. 

(G) (V15) AIR 1928 Oudh 438: 110 Ind Cas 309 15 

BEG J. 

This is a defendants’ third appeal. It aitsea 
out of a suit brought by the plaintiff for posses¬ 
sion of a plot appertaining to Ahata No. 957 
situate in Mohalla Kashif Ali Sarai in the town 
of Unnao. The plaintiff brought the suit on thn 
allegations that he was the owner of the plot 
in question, that Dhani Ram defendant no. 3 wau 
his Tiava', that the house occupied by Dhani Ram 
fell into ruins about ten years prior to the suit, 
that the ‘arazi’ thereafter became ‘parti’ and iho 
house was abandoned by Dhani Ham. It was 
further alleged by the plaintiff that subsequently 
on 29-3-1945, he had given permission to defendant 
No. 4 Tara Prasad to put up constructions on the 
said plot, that Tara Prasad started the work of 
putting up constructions, that he was resisted by 
defendants nos. 1 and 2 on 31-3-1945, who alleged 
that Dhani Ram was their uncle and they were 
constructing their own house on the said plot. Tlae 
unlawful resistance by defendants nos. 1 and i 
gave rise to the plaintiff’s suit for possession. 
Dhani Ram, the previous tenant was Lmplcaded 
as defendant no. 3 in the suit. 

(2) A joint written statement wes filed on be¬ 
half of defendants 1 to 3. In this w'ritten state¬ 
ment all the defendants alleged that the house 
had throughout remained in the possession of 
Dhani Ram defendant no. 3, that it had fallen 
down about two years prior to the suit, that all 
the defendants had started constructing a house 
on the said site, that the site had never become 
'parti' and that for the aforesaid reasons the 
plaintiff’s suit v;as liable to be dismissed. Defen¬ 
dant no. 4 did not contest the suit. 

(3) On the basis of the above pleadings, the 
trial Court framed the following three issues irj 
the case: 

1. Did the plot escheat to the landlord because 
the house of Dhani Ram fell into ruins? 

2. Is the plaintiff the landlord of the plot? 

3. To what relief is the plaintiff entitled? 

f4) Defendant no. 3 died during the pendenej" 
of the suit in the trial Court and his heirs were' 
brought on the record in his place. 

(5) Tile trial Court found all the three issues- 
in favour of the plaintiff and decreed the plain¬ 
tiff’s suit in toto. 'The contesting defendants filed 
an appeal against the decree of the trial Court. 
Tlieir appeal having been dismissed, they filed a 
second appeal in the High Court. The second 
appeal of the said defendants having been dis¬ 
missed, they have now appealed to the Division 
Bench under S. 12(2), Oudh Courts Act and this 
appeal has come up for hearing before us. 

(6) The main argument of the learned counsel 
for the appellants before us is that the site la 
dispute is situate in a town and as such the right 
of escheat cannot accrue in favour of the land¬ 
lord. In this connection he has placed strong 
reliance on the case of — ‘Amba Sahai v. Gopesh- 
war Babu‘, AIR 1953 All 607 (A), in which a 
Bench of this Court has laid down that the gene¬ 
ral presumption about the prevalence of a custom 
in agricultural village that no riaya can transfer 
the site of a house does not apply to the said 
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area when it ceases to be agricultural. Jf, how¬ 
ever, only a portion of the village ceases to be 
agricultural, the non-applicability of the general 
presumption mentioned above is confined to the 
particular area which has ceased to be agricul¬ 
tural and the general presumption would continue 
to apply to the portion wdiich has remained agri¬ 
cultural. 

(7) At the vei 7 outset it may be mentioned that 
tills plea was not taken by the defendants nos. 1 
to 3 at all in their written statement. It was 
nowhere alleged that the right of escheat claimed 
by the plaintiH could not accrue in respect of the 
site in question, as it lay in an area which was a 
part of a town or in a portion w'hich had ceased 
to be agricultural. On the other hand, the nature 
of pleadings clearly indicates that both the parties 
assumed that the right of escheat did exist and 
that the landlord would be entitled to the posses¬ 
sion of the site if the house had fallen into ruins 
as alleged by the plaintiff, and defendant no. 3 
had abandoned it. In their joint written state¬ 
ment. the only ground on which defendants nos. 1 
to 3 seem to have contested the right of the land¬ 
lord to the possession of the suit was that the 
facts relating to the falling of the house into 
ruins, as alleged by the plaintiff, were not correct. 
In other words, the sole ground on w'hich the 
plaintiff’s case of abandonment was resisted by 
the said defendants in their written statement 
was that the house had not fallen into ruins about 
ten years ago. as alleged by the plaintiff, but that 
it had fallen down only about two years ago and 
that the possession of the site had throughout 
remained with defendant no. 3. 

(8) Turning to the oral pleadings, the plea on 
which the learned counsel for the defendants- 
appellants so strongly relies now was not taken 
at that stage either. For the same reason no 
issue w'as framed on it, nor was any evidence 
Jed on that point. No such plea was taken by the 
contesting defendants even at the stage of argu¬ 
ments or at any stage in the trial Court. Further, 
no such ground was taken by the said defendants 
in their grounds of appeal to the first appellate 
Court or in their grounds of second appeal in 
the High Court. The memorandum of second 
appeal filed in the High Court on behalf of the 
appellants show that only one ground of appeal 
was taken and it was as follows: 

“(1) That on the facts found, no case of abandon¬ 
ment has been made out and the court belojv 

erred in decreeing the suit for possession.” 

This plea has been taken for the first time in 
the grounds of appeal to the Division Bench and 
argued before us. 

(9) The learned counsel for the respondent has 
taken a strong objection to it and has urged that 
imder the circumstances the plea should not b? 
entertained by us at this late stage. In this con¬ 
nection he has invited our attention to the cases 
of — ‘Beni Madho v. Harihar Prasad’, AIR 1947 
•Oudh 71 (B) & — ‘Chhatanki v. B. Avadh Narain', 
AIR 1948 Oudh 262 fC). In the said cases it was 
laid down by the late Chief Court of Oudh that 
,a point not raised in the courts below or before 
the Single Judge in second appeal cannot be 
allowed to be raised in an appeal under S. 12(2), 
■Oudh Courts Act. For the above proposition a 
number of previous cases referred to therein were 
relied on in the said cases. On this point we 
are inclined to agree with the learned counsel 
for the respondent. 

(10) In the present case, however, there is every 
.reason for not allowing this point to be raised 


at this late stage. The point is not a pure aues-i 
tion of law but would raise questions which might I 
necessitate fresh evidence on a number of ques-l 
tions of fact. If such a plea had been raised bvf 
the contesting defendants, it might have been 
open to the plaintiff to meet it in a number of 
ways. For example, the plaintiff might have set 
up a case that the site in dispute lay in a portion 
or in an area of the village which had continued 
to be agricultural or had not become a part of 
the town. This plea obviously opens up a new 
avenue of inquirj^ and investigation not warranted 
by the pleadings of the parties. Thus the grievance 
made on behalf of the respondent that he would 
be taken by surprise and seriously prejudiced if 
this plea is allowed to be raised at this stage is 
not without foundation. Under the circumstances, 
we are clearly of opinion that it would be im¬ 
proper and unfair to entertain it at this stage. 

(11) In view of the above position, it appears to 
us that — ‘AIR 1953 All 607 (A)’, which is the 
sheet anchor of the appellants’ argument has no 
application to the facts and circumstances of the 
present case. In — ‘AIR 1953 All 607 (A)’, it was 
explicitly pleaded by the defendants in their 
written statement that the portion of the village 
in which the site lay had ceased to be agricultural 
and had become a part of the city. This question 
was the subject-matter of an issue. Evidence was 
led on it. It was hotly debated by the parties at 
all stages of the suit. Further, in — ‘AIR 1953 
AJI 607 (A)‘, there was a concurrent finding of 
fact of both Che lower courts in favour of the 
defendants to the effect that the particular loca¬ 
lity in which the site lay had ceased to be agri¬ 
cultural and had become a part of the city about 
twenty years prior to the suit. 

Moreover, in the case reported in — ‘AIR 1953 
All 607 (A)’, the site originally lay in an agricul¬ 
tural village when the wajibularz was framed, and 
it became a part of the city subsequently about 
twenty years prior to the suit. In the present 
case the site admittedly lay in town at the time 
when w^ajibularz reciting the custom of non¬ 
transferability was prepared. Thus the question 
in — ‘AIR 1953 All 607 (A)’ was as to what was 
the effect of the subsequent change effected by 
the inclusion of an area witliin the city on the 
general presumption of non-transferability* that 
initially applied to the area when it was a part 
of the agricultural village. No such question 
arises in the present case. 

It is also to be noticed that in — ‘AIR 1953 All 
607 (A)', the person (Rajju Lai) v;ho w^as alleged 
to be his riaya by the plaintiff denied the said alle¬ 
gation and was found by the lower courts to be 
not a riaya at all but a person holding by adverse 
possession. It was further held that he_ had 
acquired proprietary title to the land in dispute 
after completing his adverse possession for a 
period of 12 years. This finding was considered by 
the High Court as by itself quite enough for the 
dismissal of the plaintiff’s suit. On the other hand, 
in the present case, the riyaya i. e. defendant no. 3 
conceded that he had no proprietary title but was >j 
only a tenant. For the above reasons, we are clear 
in our mind that — ‘AIR 1953 All 607 (A)’ can 
provide no paraUel to the present case, and is in¬ 
applicable to it. 

(12) The learned Counsel for the appellants 
further argued that the effect of the conversion of 
an agricultural village into a town is to bar a 
party from adducing any evidence in support of 
the existence of such a custom. This point is me¬ 
rely ancillary to the main argument of the learn¬ 
ed counsel mentioned above. It can be disposed oi 
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with it on the preliminary ground that it was not 
raised at any earlier stage of the case and should 
not, therefore, be allowed to be raised at this stage. 
We' have, however, examined it on merits and we 
find ourselves unable to subscribe to the view con¬ 
tended for by the learned Counsel. In our opinion, 
where a village or a certain portion of it has 
ceased to be agricultural, the effect of such a 
change is merely to bar the raising of a general 
presumption in favour of a custom of non-trans¬ 
ferability in respect of the village or such portion 
of the village as has ceased to be agricultural. In 
spite of the change that has taken place in the 
area, it is still open to a party to show that the 
pre-existing custom continued to operate and did 
not become extinct. 


The question of presumption has to be kept dLs- 
tinct from the question of proof. For the purpose 
of raising the presumption what one has to see 
is the state of affairs prevailing on the date on 
which the presumption is sought to be invoked. 
On the other hand, in order to prove a certain 
legal relationship between the parties, the court 
is not only concerned with the state of affairs 
prevailing at the time v/hen the question arose, 
but also with the state of affairs prevailing when 
the alleged legal relationship is said to have 
arisen. Once the existence of such a legal rela¬ 
tionship is proved, it can only come to an end 
either by operation of law or by a contract bet¬ 
ween the parties. The mere change in the local 
condition of the area does not fall under cither 
category and cannot have the effect: of altering, 
extinguishing or abolbhing pre-existing rights or 
liabilities of persons re.siding within the arnbit^ of 
such an area. No doubt, the existence of a 
change in the local conditions might be a relevant 
factor for the purpose of showing that a custom 
which previously prevailed in that area fell into 
disuse as a result of the change brought about in 
the local conditions. 


is, however, another aspect of the matter. Apart 
irom Wajibularz being an evidence of custom, it 
can also be treated as a record of conditions gov- 
eniing the grant of residential sites in an area 
at the time when it was prepared. This aspect 
of the matter is exhaustively dealt with in — 
‘Kanhaiya Lai v. Hamid Ali', AIR 1930 Oudh 235 
(D), in wdiich a Bench of the late Chief Court 
of Avadh observed as follows: 


In other words, it is a relevant factor for the 
purpose of showing that continuousness which is 
one of the necessary ingredients of a custom was 
lacking after a certain stage with the result that 
what was a custom at one time had ceased to be 
60 at a subsequent time. Tliis, however, is quite 
different from saying that change in the local 
conditions or inclusion within municipal area at 
a stroke of the pen has tlie effect of sweeping 
away or liquidating the pre-existing rights of 
parties thereby disabling them completely from 
setting up the custom in question. In other words. 
In spite of the change brought about by the con¬ 
version of an agricultural village into a town, it 
is still open to a party to show that the pre¬ 
existing custom continued to exist and remained 
alive. In such a case the party cannot avail it¬ 
self of the general presumption of law, but it 
can adduce any oral or documentary evidence in 
support of the legal relationship that it seeks to 
establish in order to prove its case. This would 
be supported by the observations of the learned 
Judges in — ‘AIR 1953 All 607 (A)’, to the follow¬ 
ing effect: 

“Even in a non-agricultural area, a custom of 
non-transferability can be established, if satis¬ 
factory evidence be adduced.” 

(13) It is further to be noticed that in — ‘AIR 
1953 All 607 (A)‘, the main question related to 
the existence of a custom of non-transferability. 
In that connection, the learned Judges considered 
the further question as to how far a Wajibularz 
can be taken to be an evidence of such a custom 
& any observation made therein in respect of this 
matter should be construed in that context. There 


“We agree with the learned Judge of the lower 
appellate Court that this Wajib-ul-arz wUl 
govern the case unless it is controverted and 
rebutted. Sir Tej Bahadur Sapru, who repre¬ 
sented the defendants-appellants before us, has 
argued that the Wajib-ul-arz has no effect be¬ 
cause Pihani is a town. We find against this 
view. A Wajib-ul-arz is as effective in a town 
as it is in a village. This particular Wajib-ul- 
arz is not according to our view so much a 
record of custom as a proof of the conditions 
governing the grant of residential sites in 
Pihani. and, as such, is effective to establish 
that Ichcha had no right of transfer in the 
land, and that when the land was vacated, the 
family had not even the right to sell the thatch 
of which, on the finding of fact, their house 

was composed. But apart from 

that in our opinion it would be impossible to 
esta)ffish a custom against what to us is a 
grant. It is not a question of evidence as to 
two conflicting cu.stoms. The Wajib-ul-arz lays 
down the conditions on w'liich these sites were 
granted.” (249'. 

The principle enunciated in the above case w'as 
approved by a Bench of the Allahabad High Court 
in a case reported in — ‘Ratan Ram v. Dhanush- 
dhariji Bhagwan Birajman Eara Asthan’, AIR 
1949 All 410 (E). a case which is also referred to 
and relied upon in — ‘AIR 1953 All 607 (A>’. 

(14) Tlie learned counsel for the appellants 
further relied on — ‘Misri Lai v. Durga Narain 
Singh*. AIR 1940 Ali 317 (F). In this ca.se the 
learned Judge has approached the .same question 
from the point of viev/ of lost grant and made 
the following significant observations: 


“It follows therefore that the question whether 
a particular site is tran.sferable or not does not 
strictly depend upon the existence of a curtom 
in the sense of a cu.stom having the force of 
law but upon our knowledge of a custom in the 
sense of a prevailing practice. What I mean is 
that no custom is cr>’stallized into a rule of law 
v;hich compels the ovmer of a site to make a 
grant of a particular nature but that the cus¬ 
tom in the sense of a prevailing practice lias 
been .such that we can a'^sume from our know¬ 
ledge that lost grants \vere made in a particular 
foi-m. It is useful to consider this aspect of 
the matter because it seems to me to follow that 
we have to examine the conditions as far as 
possible existing at the probable time of the 
grant in order to determine what the nature of 
the grant is and that no practice which has 
grow'n up after the grant has been made and 
no extraneous circumstances such as the con¬ 
version of a rural area into a town area at 
later period, can affect the terms of a grant 
already made.” 

The above observations far from supporting the 
contention of the learned counsel for the appel¬ 
lants go against him. 

(15) On behalf of the respondents our atten¬ 
tion has been invited to the case of — 'Mahomed 
Ali Khan v. Mt. Badrunnissa', AIR 1928 Oudh 
438 (G), in which a Bench of the late Chief Court 
of Oudh observed as follows: 
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‘‘As it is a town any presumptions which are in 
Oudh applicable to the rights of landed pro¬ 
prietors in agricultural villages have no appli¬ 
cation; but we have a Wajib-ul-arz which lays 
down the special rights of the proprietors of 
the town and of the occupier in houses in Ma- 

lihabad and specially in Mirzaganj. 

Under the terms of the wajib-ul-ai7i the occu¬ 
pier pays no ground rent and is at liberty to 
remove the materials of his house. If he were 
of the inferior riaya he would have to pay to 
the plaintiff one-quartcT of the price of the 
matters as 'haci chaharum' under the terais 
of the wajib-ul-arz, but being one of the 
superior riaya he is permitted to retain the 
whole of the proceeds of such material himself. 
So long as the licence exists, the only benefit 
that the plaintiff could really gain would be 
if the occupier died without heirs. In these 
circumstances, the materials would escheat in 
part to the plaintiff-appellant.” 

(IG) Approaching the present case from this 
aspect, we have in evidence in the present case 
Ex. 3, the wajib-ul-arz, which already defines the 
rights of the landlord in this n-gard and records 
the conditions governing such grants. According 
to this wajib-ul-arz if the house of a riaya falls 
in ruins and there is nothing left of the house, 
no one can build a house on the site without ob¬ 
taining the permission of the ZamU'-dar. The 
learned counsel for the appellants argues that in 
the said wajib-ul-arz the words ‘no one’ (koi) w’ere 
not intended to cover a tenant. V/e are unable 
to accept this argument. The wajib-nl-arz clearly 
contains a generaJ prohibition. The learned 
coun.'^el for the appellants would like us to add 
the w’ords ‘except the tenant’ after the words 'no 
one' in the above w’ajib-ul-arz. The importation 
and addition of words in a document which has 
the effect of altering its obvious meaning is not 
warranted by any principle of construction. The 
document on the face of it is clear and unam¬ 
biguous and there is no reason lor us to depart 
from the obvious tenor of its terms. The wajib- 
ul-arz in question clearly forbids everyone in- 
jCluding a riaya from building a house without 
obtaining the permission of the zamindar, once a 
house has fallen in ruins. 

(17) For the above reasons we are of opinion 
that the proposition contended for by the learned 
counsel for the appellants is not legally sound. We 
accordingly overrule it. 

(18) The next argument of the learned counsel 
for the appellants was that the finding given by 
the lower Courts on the question of abandonment 
and escheat is perverse and should be set aside. 
In this connection he invited our attention to 
Issue no. 1 which is as follov/s: 

“Did the plot escheat to the landlord because the 
house of Dhani Ram fell into ruins?” 

He further argued that the issue itself was wrong¬ 
ly framed, as it implied that the mere fact that 
the house had fallen into ruins was according to 
the trial Court enough to prove that the site had 
been abandoned by the tenant. Ke accordingly, 
prayed for a remand of the case after framing 
proper issues. The frame of issues in a case de¬ 
pends upon the pleadings of the parties. ■ An 
examination of the pleadings of the parties in 
the present case shows that the landlord had 
brought the suit on the ground that the land 
had reverted to him as the house had fallen into 
ruins and was abandoned by the tenant. The 
only ground on which the defendants contested 
the suit was that the house had not fallen into 
ruins. Thus both the parties impliedly accepted 


the position that if the house had fallen into 
ruins, as the plaintiff alleged, the plaintiff would 
be entitled to the relief claimed by him. Under 
these circumstances we do not see anything wrong 
in the frame of the said issue. 

In this connection it may also be mentioned 
that no such grievance was made on behalf of 
the appellants at any stage prior to the appeal 
before the Division Bench. Even in the grounds 
of appeal before the Division Bench no such 
ground has been taken, The prayer of the learn¬ 
ed counsel for remand was made for the first time 
at the close of his oral arguments before us. It 
comes at a very late stage and cannot be allowed 
by us. 

(19) It may, however, be noted that in spite 
of the fact that in view of the position taken 
up by the parties, the issue was framed in the 
above fonn by the trial court, it had adverted to 
a number of circumstances which conclusively 
proved that the defendants had abandoned the 
house. These circumstances have come out from 
the documental^ as well as oral evidence of the 
defendants themselves. Thus it has been ad¬ 
mitted that Dhani Ram left the Mohalla and 
was living with his brothers, sons and grand¬ 
sons in a different mohalla called Budhwari. It 
has further been admitted by defendant no. 1 as 
D. W. 7 that Dhani Ram let out a Kothri on a 
modest rental of -/12/-, that this kothri fell down 
and that only a sum of Rs. 4/- or Rs. 5/- was 
needed to reconstruct it. Even this paltry sum 
was not spent to put up the fallen kothri. Fur¬ 
ther in an application given by Ram Prasad de¬ 
fendant no. 2 to the Municipality he clearly stated 
that the house in question was his property 
"Mujh sail ka ek makan hai”. Dhani Ram died 
during the pendency of the suit. 

D. W. 5 Rameshwar. his grand-son, admitted in 
evidence that Dhani Ram was unfit to do pairavi 
in his lifetime. ’This witness namely Rameshwar 
is said to be financing the constructions, yet he 
admitted that he did not do any pairavi in the 
case. He also admitted that Dhani Ram's brother 
Durga was alive and he also did nothing in re¬ 
gard to the house. It is also in evidence that 
defendants nos. 1 and 2 live closeby. There is 
one more factor which is of importance and that 
has also come out in defendants’ own evidence. 

It appears that after the suit was started, defen- 
posthaste probably with a view to present the 
court with a ‘fait accompli’. In their feverish 
haste to put up the constructions, they did not 
even wait for Municipal sanction. They were, 
accordingly, prosecuted by the Municipality. Even 
when faced with a criminal prosecution, they dia 
not plead that the constructions did not belong 
to them and really belonged to defendant no. 3 
Dhani Ram. They did not even plead that they 
were putting them up merely as agents of Dham 
Ram or that they were in any way acting on h^ 
behalf. On the other hand, they took the whole 
burden on themselves and paid the fine without 
demur. This strongly points to the conclusion , 
that the persons who are really responsible fw ^ 
the constructions and who are its real owners are 
defendants nos. 1 and 2. 

It is evident that in this case the lapsed In¬ 
terest of defendant no. 3 was used by them ^ 
a smoke screen for the ' attack launched on tne 
right and title of the plaintiff and the defence 
set up by them is merely a barricade put up as a 
part of their strategy. Relying on the above cm- 
cumstances the lower Courts rightly came w t-ne 
conclusion that Dhani Ram defendant no. 3, tn® 
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ori^nal tenant, had lost all Interest in the house 
and in any case defendants nos. 1 and 2 were 
mere strangers who had no right to put up any 
constructions thereon. The lower Courts further 
believed the plaintiff’s case that the house had 
fallen into ruins as long as ten years ago and 
f disbelieved the defendants’ case that the house 
J had fallen down only two years a^o. The two 
Courts below also believed the plaintiff's oral evi¬ 
dence and disbelieved the defendants’ oral evi¬ 
dence on the various points relating to the case. 
In view of the above facts we are of opinion that 
the findings given by the lower Courts on the 
issue of abandonment and escheat cannot ba 
characterized as perverse or improper. On the 
other hand, they are quite reasonable and tair 
and immune from any error of l^w or procedure. 
We have no jurisdiction to interfere with them 
at this stage. Tlaey are final between the parties 
and binding on us. 


rent to the figure of the annual reasonable 
rent. (Paras 11, 12) 

Gopaiji Mehrotra, for Applicant; N. P. Asthana, 
for Opposite Party. 

CASES REFERRED: Paras 

(A) (V40) AIR 1953 All 238: 1951 All LJ S57 9 

(B) (V37) AIR 1950 All 61: 1949 All LJ 451 10 

(C) (V37) AIR 1950 All 239: 1950 All LJ C 10 

JUDGMENT: This is a plaintiff’s revision 

directed against the judgment and decree of the 
learned Civil Judge of Bareilly refusing to en¬ 
hance the rent, and also disallowing the claim 
for the recoveiy of rent at the enhanced rate 
from a back date. 

(2) The facts of the case in brief are that the 
defendant oppo.iite party has been a tenant of 
the plaintiff applicant for more than 15 years, 
and the rent previously fixed was at the rate of 
Rs. 38/- per month. This rent was reduced in 



(20) For the aforesaid reasons we are of opi- again in 1938. After the deduction in 

nion that there is no force in any of the conten- rent was fixed at Rs. 31/- per month 

tions advanced by the learned counsel for the with an additional annual payment of Rs. 36/-, 

appellants. This appeal must accordingly fail and total rent thu.s being Rs. 34/- per month. On 

is hereby dismissed with costs. 4-5-1948 the plaintiff gave a notice to the defen- 

... dant enhancing the rent by 50 per cent. The deien- 

B/H.G.P. Appeal dismisseu. dant did not accept this enhancement, but agreed 


to the enhancement of 25 per cent. only. The pre¬ 
sent suit was consequently filed for fixation of rent 
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CHATURVEDI J. 

Girdhari Lal, Plaintiff-Applicant v. Sunder Lal, 
Defendant, Opposite Party. 

Civil Revn. No. 1231 of 1951, D/- 12-12-1953, 
from decree of Addl. Civil J., Bareilly. D14-5-51. 

(a) Houses and Kents — IJ. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1917), S. 5 

(4) — “Provided that the Court_ was unfair” 

— Proviso does not apply to suit by land’ord. 

By S. 5 (4) so far as the agreed rent is con¬ 
cerned. only the tenant has been given a right 
to bring a suit for its reduction, if it happens 
to be more than the annual reasonable rent; 
and, in that case, he will have to show that 
the transaction at which the rent was arrived 
at was unfair. If the annual reasonable rent 
is higher than the agreed rent, the agreed 
rent can be reduced only if the transaction 
at v.'hich it was arrived at was an unfair one. 

It was never in the contemplation of the 
Legislature that the landlord could be impro¬ 
perly persuaded or coerced to fix a lower rent. 
The landlord is not, in the suit brought by 
him for enhancement of rent, called upon to 
prove at all that the agreed rent v.'as the 
result of ?vny unfair transaction. AIR 1953 
All 238, Foil. (Para 8) 

(b) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 19^7), S. 5 
(2) — Notice of increment of rent — Validity of. 

Where a landlord attempts to raise the rent, 
by giving notice, to a figure more than the 
annual reasonable rent, the notice of enhance¬ 
ment is invalid, with the result that the rent 
cannot be increased even upto the figure of 
the annual reasonable rent. AIR 1950 All 61 
and AIR 1950 All 289, Relied on. (Para 10) 

(c) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1917), S. 5 
(4) — Competency of suit. 

V-Tiere the agreed rent is lower than the 
annual reasonable rent, it is not open to the 
landlord to file a suit under S. 5 (4) without, 
in the first instance, enhancing the agreed 


at Rs. 51/- per month, which would be the rent 
payable if the enhancement by 50 per cent, v/ere 
valid. The plaintiff claimed the arrears at the 
enhanced rate with effect from 18-5-1948, as the 
enhancement according to the notice, came into 
effect on this date. The total rent thus due was 
said to be a sum of Rs. 646/- out of which Rs. 
387/8/- had been paid by the defendant, and the 
balance claimed was a sum of Rs. 258/8/-. 

(3) The defendant pleaded that he was liable 
to pay rent at the rate of Rs. 31/- per month 
only, and the annual Nazrana of Rs. 36/-, was an 
illegal claim: and that the defendant was ready 
to enchance the rent by 25 per cent, and he and 
the plaintiff agreed to this enhancement about 
the end of February 1949, so that the rent that 
was payable by the defendant was Rs. 38/12/- 
per month with effect from the above date. It 
was further pleaded that Rs. 38/12/- was the 
agreed rent and it could not be enhanced. 

(4) The learned Civil Judge, who tried the suit, 
held that the rent payable after 1938 was Rs 
34/- per month, as the additional payment of 
Rs. 36/- a year was also in the nature of rent 
and there was no illegality in fixing this addi¬ 
tional sum to be payable annually. He thus held 
that the rent payable after 1938 was Rs. 34/- per 
month. He did not accept the defendant's case 
that there was any agreement between the parties, 
in February or March 1949, enhancing the rent by 
25 per cent, and agreeing to fix it at Rs. 38/12/- 
per month. His finding on the point is that the 
plamtiff never agreed to this enliancement of 25 
per cent. only. 

(5) The plaintiff had not alleged that the tran¬ 
saction fixing the rent at Rs. 34/- per month was 
an unfair transaction, and it appears to have been 
arguecl by the learned counsel for the defendant 
that, in the absence of any such allegation and 
proof, the agreed rent could not be enhanced The 
learned Civil Judge accepted this contention of 
the defendant and held that it was necessary for 
the plaintiff to allege and Drove that the tran 
saction fixing the rent at Rs. 34/- per month was 
an unfair transaction and. in the absence of anv 
such proof, the plaintiff was not entitled to have 
the rent enhanced. 
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He then considered the question as to what was 
the proper rent payable for the shop in question 
and, after observing that the rent of a similar 
shop in the vicinity was Rs. 90/- per month, came 
to the conclusion that, taking into consideiatioa 
the situation of the shop and other circumstances, 
the proper rent for the shop was Rs. 51/- per 
month, as claimed by the plaintiff; but if for some 
reason this amount was considered to be exces¬ 
sive, then the sum of Rs. 46/12/- per month 
would not be excessive or inadequate as the rent 
of the shop. He further held that the notice for 
enhancement given by the plaintiff in 1948 was 
invalid, because the plamtiff had no right to 
enhance the agreed rent to a figure above the 
annual reasonable rent, and the annual reason¬ 
able rent of the shop was Rs. 42/8/- per month. 
I accept these findings as findings of fact, sup¬ 
ported as they are by evidence on the record. 


(6) It would appear from the above narration of 
facts that, according to the findings of the learned 
Civil Judge, the agreed rent was Rs. 34/- per 
month, the reasonable rent came to Rs. 42/8/- 
per month, and the proper rent was Rs. 51/- per 
month or Rs. 46/12/- per month. The question 
of law, however, that arises in the case is whe¬ 
ther the plaintiff was bound to prove that the 
transaction, fixing the rent at Rs. 34/- per month, 
was an unfair transaction, as it is only on this 
ground that the learned Civil Judge has refused 
to eniiance the rent. The leamed counsel for 
the applicant has argued that the plaintiff need 
not have alleged or proved that the transaction 
fixing the rent was, in any w'ay, unfair, and if 
he is able to show that the reasonable rent is 
inadequate, he is entitled to a decree for the 
enhancement of rent without proving that the 
agreed rent was the result of an unfair transac¬ 
tion. 


(7) I am inclined to agree with this contention 
of the learned counsel for the plaintiff-applicant. 
Section 5(4), U. P. Control of Rent and Eviction 
Act is in the following words : 

Tf the landlord or the tenant as the case may 
be, claims that annual reasonable rent of any 
accommodation to which the Act applies, is in¬ 
adequate or excessive, or if the tenant claims 
that the agreed rent is higher than the annual 
reasonable rent he may institute a suit for fixa¬ 
tion of rent in the court of the Munsif having 
territorial jurisdiction, if the annual rent claim¬ 
ed or payable is Rs. 500 or less; and in the court 
of the Civil Judge having territor.al jurisdiction, 
if it exceeds Rs. 500/- provided that the court 
shall not vary the agreed rent unless it is satis¬ 
fied that the transaction was unfair, and in the 
case of lease for a fixed term made before 1-4- 
1942 that the term has expired.” 


(8) The above provisions clearly show that the 
landlord has been given a right to have the 
annual reasonable rent enhanced on the ground 
that it was inadequate, and the tenant has been 
given a right to have the annual reasonable rent 
reduced on the ground of its being excessive. But 
so far as the agreed rent is concerned, only the 
tenant has been given a right to bring a suit for 
its reduction, if it happens to be more than the 
annual reasonable rent; and, in that case, he will 
have to show that the transaction at which the 
rent was arrived at was unfair. If the annual 
reasonable rent is higher than the agreed rent, 
the agreed rent can be reduced only if the tran¬ 
saction at which it was arrived at was an unfair 
one. It was never in the contemplation of the 
legislature that the landlord could be improperly 
persuaded or coerced to fix a lower rent. 



As far as the landlord is concerned, S. 5(2) of 
the Act permits the landlord to enhance the 
agreed rent by his own act by giving a notice, 
in the case of tenancies continuing from before 
1-10-1946, and thus raising the agreed rent up to 
the annual reasonable rent or by 50 per cent, 
wliichever happens to be less. In case of old 
tenancies, it would obviously be unfair to prohibit 
the landlord from raising the agreed rent, and 
it has, therefore, been provided that in the case 
of tenancies continuing from before the date of 
the commencement of the Act, the landlord can 
enhance it by his own act of giving a notice, 
upto the annual reasonable rent of by 50 per cent, 
whichever happens to be the lesser figure. After 
this enhancement by notice, if the landlord feels 
that even the annual reasonable rent is inade¬ 
quate, he has been given a right by S. 5(4) to 
bring a suit for its enhancement, and the court 
is entitled to enhance it to a proper figure, if it 
thinks that the annual reasonable rent was in¬ 
adequate. The landlord is not called upon to 
prove at all, in such a case, that the agreed rent 
was the result of any unfair transaction. The 
decision of the learned Civil Judge on this point 
appears to be incorrect. 


(9) A Division Bench of this Court in the case 
of ~ 'Bhim Sen v. Murari Lal’, AIR 1953 All 238 
(A), has also come to the same conclusion, and 
had held that the proviso to sub-section (4) of S. 5 
has reference only to cases in which the tenant 
claims that the agreed rent is higher than the 
annual reasonable rent, and not to cases in which 
the landlord seeks to increase the annual reason¬ 
able rent if there already is an agreed rent bet¬ 
ween the parties. In view of the clear authority 
of the Division Bench mentioned above, it is not 
necessary to pursue the matter any further, and 
the decision of the learned Civil Judge that the 
plaintiff should have proved the agreed rent to 
be unfair has to be set aside. 


(10) A new point, hov/ever. arose in this c^e 
during the arguments, and that point was that 
the agreed rent in this case being lower than the 
annual reasonable rent, whether it was open to 
the plaintiff to file a suit under S. 5 ( 4 ) without, 
in the first instance, enhancing the agreed rent vO| 
the figure of the annual reasonable rent. In this case 
the plaintiff had attempted to raise the rent, oy 
giving notice, to a figure more than the ajinuai 
rea.sonable rent of Rs. 42/8/- a month, but ^ 
not being permitted by the law. the notice of en¬ 
hancement has to be held to be invalid, with tn 
result that the rent was not increased even upi 
the figure of the annual reasonable rent. See ■- 
-Someshwar Dayal v. Shri Dwarkadhish Ji 

raj’, AIR 1950 All 61 (B) and - ‘Lalji Tandon 
V. Mrs. F. G. Rufus’, AIR 1950 All 289 (C). 

(11) On the date of the suit, therefore, the 
agreed rent had not been validly raised to 
amount of the annual rea.sonable rent, an^ ^ 
question arose whether, under the circumstan » 
a suit under S. 5(4) was maintainable at ai^ 
sub-section, as it is worded, permits a suit by m 
landlord only on the ground that the annual rea^ 
sonable rent is inadequate, and it ^ives m) ^ 
to the landlord to sue for the ^nhancemen^i 
the agreed rent, because he can enhance it 

self by giving a notice under S. 5(2). 

The plaintiff, however, in this c^e niay a 
thought that, if he merely raised the rent to he 
amount of the annual reasonable rent Md 
defendant agreed to that amount, *ben tm 
might become the agreed rent between the 
and the agreement having been arrwed a 
1-10-1946, he may not be able to hav 
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agreed rent enhanced, even though it happened 
to be also the annual reasonable rent. But this 
difficulty, in my opinion, was really no difficulty 
because having enhanced the agreed rent to Rs. 
42/8/- a month, he could still sue for its enhance¬ 
ment under S. 5(4), as the agreed rent was also 
the annual reasonable rent, and he has been given 
a right to have the annual reasonable rent en¬ 
hanced. 

In most of the cases, the annual reasonable rent 
is being paid by express or implied agreement of 
the parties. But this does not mean that the 
landlord cannot have it enhanced if it is found 
to be inadequate. The proper course for the plain¬ 
tiff in this case was first to have the agreed rent 
enhanced to the figure of the annual reasonable 
rent of Rs. 42/8/- a month, by giving a notice 
under S. 5(2), because the rent payable v/ould then 
have become the annual reasonable rent, and 
even tnough the defendant may have accepiea 
the figure, the plaintiff could still sue to enhance 
even this rent of Rs. 42/8/- by bringing a suit 
under S. 5(4). This sub-section does not permit 
the landlord to bring a suit for the enhancement 
of the agreed rent, and only permits him to sue 
for the enhancement of the annual reasonable 
rent. But if the annual reasonable rent is really 
not payable by the tenant, there appears to be 
no point in permitting such a suit to be instituted. 

(12) The view that I have taken is somewhat 
technical but, in the face of the clear words of 
the statute, I do not think it is open to me to 
interpret the section in the manner .so as to lay 
down that, even in a case where the agreed rent 
is below the annual reasonable rent, the landlord 
can bring a suit for the enhancement of the 
annual reasonable rent though the rent actually 
payable is the agreed rent. 

I am conscious of the fact that this interpreta¬ 
tion would cause hardship in a case where the 
annual reasonable rent is more than 50 per cent, 
above the agreed rent, because by his notice the 
landlord cannot enhance the rent to more than 
50 per cent, and in such a case he cannot bring 
the amount to the amount of the annual reason¬ 
able rent by his own act. He v.'OUld, therefore, 
be completely barred from bringing a suit under 
S. 5(4) of the Act. But this position appears to 
have been brought about by the fact that the 
legislature never contemplated the enlranceir.ent 
of rent by more than 50 per cent, of the agreed 
rent. In any case, if there is a defect in the 
Act causing hardship in the case mentioned above, 
it is not for the courts to remove that defect. 

(13) For the reasons given above, I am con¬ 
strained to hold that the present suit was not 
maintainable, as the procedure provided by law 
was not followed by the plaintiff. If the suit for 
enhancement was not maintainable under S. 5(4), 
the suit for the recovery of rent would also have 
to be dismissed, as the suit w^as expressly brought 
under that sub-section. 

(14) I, therefore, di.smiss this revision and also 
dismiss the applicant’s suit. But the applicant 
having succeeded on the point v/hich the learned 
Civil Judge had decided against him. I direct that 
the parties shall bear their own costs in both the 
courts. 

B/V.S.B. Revision and suit dismissed. 
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Basant Singh, Applicant v. Janalc Singh, Oppo¬ 
site Party. 

Criminal Revn. No. 569 of 1951, D/- 16-11-1953, 
from order of Addl. Dist. Magistrate, Agra, D/- 
27-12-1950. 

(a) Constitution of India, Art. 226 — Order 
under S. 45 (3) — (Criminal P. C. (1898), S. 45(3)). 

No writ of certiorari can be issued against 
administrative or executive orders. 

The criterion for deciding whether an order 
is a judicial order or an administrative one is 
not whether the authority acts under a sta¬ 
tute; it is whether it is required to act judi¬ 
cially in pas.sing the order or not. If it is 
required to act judicially, the order is judicial 
or quasi judicial and if it is not. it is admini- 
straUve. The question whether an order is a 
quasi judicial order or not, arises only in res¬ 
pect of non-judicial authorities and cannot 
arise in respect of judicial authorities. In case 
of judicial authorities, their orders can only 
be either judicial or administrative and cannot 
possibly be quasi judicial. Since other autho¬ 
rities are not judicial authorities their orders- 
cannot possibly be judicial if they are to be 
passed judicially: they can be only quasi 
judicial. A sub-divisional Magistrate is a judi¬ 
cial authority and therefore, his order would 
be either judicial or executive. As an order 
passed by him under Section 45 (3), Criminal 
P. C. has been held to be not a judicial order,, 
it can only be administrative order. Any inter¬ 
ference or revision or modification of an 
administrative order by a superior authority is 
itself an administrative order. The order of 
the Sub-divisional Magistrate Is administrative, 
and so also the order of the Additional District 
Magistrate passed in revision. The order of the 
Additional District Magistrate does not become 
judicial merely because it was passed illegally. 
AIR 1953 All 739; (1932) 289 US 266, Rel. on. 

(Paras 2 , 3, 4) 

Anno; Criminal P. C., S. 45 N. 17. 

1953 Mitra: S. 45 P. 122 N. 107 "Sub-s. (3).” 

(b) Constitution of India, Art. 226 — New poinft 
— (Evidence Act (1872), S. 115). 

When the Additional District Magistrate 
heard the revision against an order passed 
under S. 45 (3), Criminal P. C. the applicant 
did not challenge his jurisdiction to hear it. 
Held that he could not be permitted to chal¬ 
lenge it for the first time through an applica¬ 
tion for a writ of certiorari. If he acquiesced 
in the Additional District Magistrate’s juris¬ 
diction in the hope of getting a favourable 
decision from him, the doctrine of estoppel 
should be applied against him and the discre¬ 
tionary writ of certiorari should not be issued 
at his instance when he was disappointed. 
AIR 1954 Bom 202, Rei. on. (Para 5) 

Anno: Evidence Act, S. 115 N. 5. 

B. S. Darbari, for Applicant; N. P. Asthana, for 
Opposite Party; T. N. Madan, Brief Holder, for 
Dy. G. A., for the State. 

CASES REFERRED: Paras 

(A) (V40) AIR 1953 All 739: ILR (1952) 1 All 880 2 

(B) (1932) 77 Law Ed 1166: 289 US 266 4 

(C) (V41) AIR 1954 Bom 202: 55 Bom LR 922 5 

DESAI J.: 

This is an application under Section 439, Crimi¬ 
nal P. C. and Article 226 of the Constitution for 
the quashing of an order passed by the Addi- 
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^•.ional District Magistrate Agra, setting aside an 
order of a Sub-divisional Magistrate. The Sub- 
divisional Magistrate had passed the order appoint¬ 
ing the applicant as a mukhia under Section 45 

(3) of the Code of Criminal Procedure. The Addi¬ 
tional District Magistrate revised that order and 
appointed the opposite-party as the mukhia in 
place of the applicant. 

(2) An order passed under Section 45 (3) 
appointing a mukiiia or an order removing a 
mukhia has been held by this Court to be an 
administrative (or executive or ministerial) order 
and not a judicial order against which any remedy 
can be had under the Code of Criminal Procedure. 
That the power to appoint a Mukhia is conferred 
upon a Magistrate does not make an exercise of 
the power a judicial proceeding. Wliatever a 
Magistrate does or orders in exercise of a power 
conferred upon him is not necessarily a judicial 
proceeding or order. Nor is it a judicial proceed- 
.ing or order just because the power is conferred 
by a statute. A District Magistrate is empowered 
under Section 3 of the Temporary Control of Rent 
and Eviction Act to grant permission to a land¬ 
lord to eject a tenant: still it has been held by 
this Court that a District Magistrate’s granting 
permission to a landlord to eject a tenant is not 
a judicial order against which any writ of certio¬ 
rari can lie. 

The criterion for deciding whether an order is 
a judicial order or an administrative one is not 
.whether the authority acts under a statute; it is 
as pointed out recently by Sapru J. in — ‘Moham¬ 
mad Buksh V. Govt, of the State of Uttar Pradesh’, 


judicial order, it can only be an adminlstratlvef 

(4) No writ of certiorari can be issued against 
administrative or executive orders. It was argued 
that the Additional District Magistrate had no 
power to interfere with the order of the Sub-divi¬ 
sional Magistrate. Under section 45(3) of the 
Code, a mukhia can be appointed by a District 
Magistrate or a Sub-divisional Magistrate. Since 
a Sub-divisional Magistrate and a District Magis¬ 
trate have co-ordinate powers, it was contended 
that once the powers are exercised by a Sub- 
Divisional Magistrate, the same cannot be exer- ' 
cised by the District Magistrate. We do not wish 
to enter into that question because we are of the 
opinion that any interference or revision or modi¬ 
fication of an administrative order by a superior 
authority is itself an administrative order. The 
order of the Sub-divisional Magistrate was admini¬ 
strative, and so also the order of the Additional 
District Magistrate; The order of the Additional ■ 
District Magistrate does not become judicial merely 
because it was passed illegally. It is said not to 
have been passed under any provision of law and 
therefore, it cannot possibly be judicial. We think 
that the Additional District Magistrate being 
superior to the Sub-divisional Magistrate could 
revise his administrative order in his executive 
capacity: — ‘See Federal Radio Commissioner v. 
Nelson Brothers Bond and Mortg. Co., (1932) 

77 Law Ed 1166 (B). But even if he had 
no power to revise his order, we think 
that the question is one that concerns executive 
authorities, and this court has no authority to in¬ 
terfere with usurpation of executive power. The 


AIR 1953 All 739 (A) whether it is required to act 
judicially in passing the order or not. If it is re- 
rquired to act judicially, the order is judicial or 
quasi-judicial and if it is not. it is administra¬ 
tive. The law has simply empowered District or 
Sub-divisional Magistrates to appoint mukhias 
subject to rules framed bv the State Governments. 
The rules framed by U. P. Government mention 
some matters to be considered by them but not 
all and otherwuse leave anything to their absolute 
•discretion 

It is stated by Ferris in the Law of Extraordi- 
5iary Legal Remedies, 1926, p. 238: 

“The distinction betw^een ministerial and judi¬ 
cial and other official acts is, that where the 
law prescribes and defines the duty to be per¬ 
formed with such precision and certainty as to 
leave nothing to the exercise of discretion or 
judgment, the act is ministerial: but where the 
act to be done involves the exercise of discretion or 
judgment in determining whether the duty 
exists, it is not to be deemed merely ministerial. ’ 

(3) On page 182 he has said that judicial action 
■“is inconsistent with discretion for the judicial 
body must decide according to law and the rights 
of the parties". It was contended on behalf ot 
the applicant that an order appointing a mukhia 
is a quasi-judicial order. The question whether 
an order is a quasi-judicial order or not, arises 
only in respect of non-judicial authorities and 
cannot arise in respect of judicial authorities. In 
case of judicial authorities, their orders can only 
be either judicial or administrative and cannot 
possibly be quasi-judicial. Since other authorities 
are not judicial authorities, their orders cannot 
possibly be judicial if they are to be passed judi¬ 
cially they can be only quasi-judicial. A sub-divi¬ 
sional Magistrate is a judicial authority and there- 

I fore, his order would be either judicial or execu¬ 
tive. As an order passed by him under section 
45(3), Criminial P. C. has been held to be not a 


applicant may seek his remedy from superior exe¬ 
cutive authorities such as the Commissioner, but 
not from us. 


(5) When the Additional District Magistrate 
heard the revision, the applicant did not challenp 
his jurisdiction to hear it. If he had no Jurisdic¬ 
tion to hear the revision application, his jurisdic¬ 
tion ought to have been challenged there and then 
by the applicant. When he failed to challenge it, 
he cannot be permitted to challenge it for the 
first time through an application for a writ of 
certiorari. The latest authority in support of this' 
view' of ours is — ‘Gandhinager Motor Transport 
Society v. The State of Bombay’, AIR 1954 Bom 
202 (O’. If he acquiesced in the Additional District 
Magistrate's jurisdiction in the hope of getting 
a favourable decision from him the doctrine of 
estoppel should be applied against him and the 
discretionary writ of certiorari should not be 
issued at his instance when he is disappointed. 

(6) We hold that no certiorari can be Issued 
against the Additional District Magistrate’s order. 
The application is dismissed. 

A/D.H.Z. Application dismissed. 
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Chander Bhan Agarwal, Applicant v. Sales lax 
ifficer II, Agra and another, Opposite Parties. 

Civil Misc. Writ No. 29 of 1954, D/- 12-1-1954. 

Constitution of India, Art. 226 - 

rit of - (Sales Tax - V. P. Sales Tax Act 

F 1948)). 

A notice was issued by the Sales Tax 
calling upon the assessee to 

of his turnover for the year 1952-53 and at th 

same time to appear and 

books before him on 30-12-1953. The a 


i 

i > 
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in reply to this notice sent an application to 
the Sales Tax 03&cer asking to be relieved 
from the order directing him to file the 
ticcount books. This application was rejected 
by the Sales Tax Officer and consequently, the 
assessee filed a petition under Art. 226 pray¬ 
ing for issue of a writ of prohibition directing 
the Sales Tax Officer not to proceed with the 
assessment: 

Held that the application was not maintain¬ 
able as it w'as competent for the Sales Tax 
Officer to call for the account books to verify 
the correctness of the turnover. No assump¬ 
tion could be made that the Sales Tax Officer 
would not correctly apply the law' as laid down 
in AIR 1952 All 764. (Para 2) 

G. P. Bhargava. for Applicant; J. Swarup, 
Junior Standing Counsel, for Opposite Parties. 

CASE REFERRED: Para 

(A) (V39) AIR 1952 All 764: 1952 All LJ 532 2 

ORDER: I have heard learned counsel for the 
petitioner in support of this petition under Art. 
226 of the Constitution praying for the issue of 
a writ of proliibition directing the Sales Tax 
Officer, Agra, not to proceed further with the 
assessment proceedings relating to the assessment 
of the petitioner under the U. P. Sales Tax Act. 
A notice was Issued by the Sales Tax Officer call¬ 
ing upon the petitioner to fi’e the returns of his 
turnover for the year 1952-53 and at the same 
time to appear and produce the account books 
before him on 30-12-1953. The petitioner in reply 
to this notice sent an application to the Sales 
Tax Officer on 30-12-1953 asking to be relieved 
from the order directing him to file the account- 
books. This application was rejected by the Sales 
Tax Officer on 4-1-1954. and consequently this 
petition has been moved before this Court. 

(2) The first point to be noticed is that the 
notice dated 21-12-1953 required the petitioner to 
do two things. He was reauired to file a return 
of his turnover and secondly he was required to 
produce his account books. The petition filed be¬ 
fore the Sa^e Tax Officer on 30-12-1953 did not in 
any way deal with the question of the filing of the 
returns of the turnover. The only prayer was 
that the petitioner be not asked to produce his 
account-books. If the returns of the turnover can 
be competently called for, I cannot see why the 
Sa^es Tax Officer cannot call for the account- 
books to verify their coiTectness. 

Of course, if the T^titioner considers that he 
has no turn-over w’hich is liable to assessment 
under the Sales Tax Act, he can file a return 
showing that there is no turnover at all. Even 
In such a case, the SaVs Tax Officer would be 
corrp«fpnt to call for the account-books in order 
to verify the correctne.ss, of the return and to 
find out v/hethcr there was any income liable to 
tax or not. The order of the Sales Tax Officer 
dated 4-1-1954 is naturally silent about the ques¬ 
tion of filing the return rs there was no prayer 
before him in the ar)pli"ation dated 30-12-1953 for 
exemption from filing the return. 

Besides this, even in cases where the petitioner 
jclaims that he cannot be cafied upon to file a 
return or to produce account-books on the ground 
that he h?s no tumo'’er liable to sales tax, it 
eannot be said that the Sa’es Tax Officer is exer¬ 
cising jurisdiction not vested in him if he calls 
for the production of the account-books to satisfy 
nimsoU that there is no taxable turnover of that 
T^rson. The petition pro'^eeds on the as^'amption 
that the Sa'es Tax Officer, when he examines the 
™um of the turnover and the account-books, 

1951 All/57 & 58 


would give a decision which would be contrary 
to the decision of this Court in — ‘Budh Prakash 
Jai Prakash v. Sales Tax Officer*, AIR 1952 All 
764 (A). 

No such assumption is justified. It may be 
that the Sales Tax Officer has called for the 
account-books to satisfy himself that the peti¬ 
tioner has no turnover at all besides the turn¬ 
over which is exempted in the light of the deci¬ 
sion of this Court, in wliich case, following the 
decision of this Court, he may have to drop the 
assessment proceedings and cancel the notice. No 
assumption can be made that the Sales Tax 
Officer v;ill not correctly apply the law. The pro¬ 
ceedings which he is taking at this stage are 
competent and appropriate. The petition, there¬ 
fore, does not lie and is rejected. 

A/K.S.B. Petition rejected. 
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MALIK, C. J. AND AGARWALA, J. 

Govind Dass and others, Applicants v. Smt. Sar¬ 
ju Bai, Opposite Party. 

F.A.P.O. No. 156 of 1951, D/- 25-2-1953; against 
order of Dist. J. Jhansi; D. - 10-3-1951. 

Provincial Insolvency Act (1920), S. 9 — Abate¬ 
ment of application under — (Hindu Law — Joint 
family — Separation) — (Civil P. C. (1908), O. 23 
(Gen.) ). 

Application under S. 9. Provincial Insol¬ 
vency Act, was filed against ‘D’ by ‘A’, ‘B’ and 
‘C*. brothers, as proprietors of a joint Hindu 
family concern carrying on cloth business. 
‘B’ died and the application to bring his 
sons on record was rejected as made beyond 
time. The application under S. 9 was also 
held to have been abated as a whole. In 
appeal against the order by ‘A’ and ‘C. 

Held that the presumption of law was that 
the persons who are own brothers are members 
of a joint Hindu family. The mere fact that 
they are living and messing separately does 
not establish that they were separate in 
status. Separation in status comes' about by 
proof of separate enjoyment of the income of 
the property. There was no evidence on record 
that the brothers w'ere separate and the 
application was filed by 'A* as manager of 
the joint family. (Para 3) 

Further that even if the brothers were 
assumed to have been seoarate, ‘A’ and ‘C' 
satisfied the requirements of S. 9 and could 
apply under it in their own rights. The 
application, therefore, did not abate by the 
death of ‘B*. AIR 1928 Pat. 250, and AIR 1945 
Oudh 60, Disting. (Paras 5 & 6) 

Anno: Prov. Insol. Act, S. 9 N. 1. 

Civil P. C. O. 22 (Gen.) N. 2. 

Krishna Shankar, for Applicants; N. D. Pant, 
for Opposite Party. 


CASES REFERRED: 

(A) (V15) AIR 1928 Pat 250: 7 Pat 285 

(B) (V32) AIR 1945 Oudh 60: 1944 OWN 
490 


Paras 

2 

2 


AGARWALA J.: 


Govind Das, Bansidhar and Ram Das. brothers 
as proprietors of the joint firm Bansidhar Ram- 
das, carrying on cloth business at Jhansi, made 
an application before the District Judge of Jhansi 
under S. 9. Provincial Insolvency Act praying' that 
Shrimati Sarju Bai, opposite party, be decla'^ed as 
insolvent. In the application it was alleged that 
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the debts due to the applicants from the opposite 
party amounted to a sum of Rs. 1,43,187/8/6, that 
the opposite party had not made any arrange¬ 
ments for the payment of the debt, but on the 
contrary had transferred six houses for Rs. 
98,284/-/6 on 11-7-1949, in order to defeat the 
claim of the applicants and further that she was 
secluding herself so as to deprive the applicants 
of the means of communicating with her. The 
applicants further mentioned that they were 
carrying on cloth business as members of a joint 
Hindu family. One of the applicants, Bansidhar 
died during the pendency of the application on 
25-5-1950. An application for bringing the sons of 
Bansidhar on the record was made beyond time 
and was dismissed. The question raised was whe¬ 
ther the application as a whole had abated. The 
learned Judge held ihat it had, and dismissed the 
insolvency application. 

(2) Two grounds were urged before the learned 


A. I. R, 


was that all the three brothers were living in 
separate houses, and their mess was also separate 
In his cross-examination he stated that he could 
not say definitely if Ram Das was separate from 
Govind Das or not but he said that Bansi Dhar 
was separate. This evidence is wholly inadequate 
to establish separation between the three brothera 
The presumption of law was that the three appli.! 
cants being own brothers were members of a joint 
Hindu xfamily. The mere fact that they v/ere 
living and messing separately did not establish; 
that they were separate in status. Separation in' 
status comes about by proof of separate enjoyment; 
of the income of the property. There was no' 
such proof on the record. 

(4) The affidavit filed by the applicants in an¬ 
other case in which the heirs of Bansidhar were 
sought to be brought on the record did not show 
that Bansidhar was not joint with his brothers 
Govind Das and Ram Das. Because the sons of 


Judge on behalf of the applicants for maintain¬ 
ing that the application had not abated ; (1) that 
the applicants were members of a joint Hindu 
family and (2) that even in the absence of the 
heirs of Bansidhar the remaining two applicants 
could continue to maintain the application. On 
behalf of the opposite party it was alleged that 
the applicants did not form a joint Hindu family. 
They produced a copy of an affidavit which had 
been filed on behalf of Govind Das and others in 


Bansidhar w’ere sought to be brought on the re¬ 
cord. it wa.s not necessary to make any allegation 
about Bansidhar’s jointness with his brothers. 
Again, the fact that in the application under S, 9 
of the Insolvency Act, the manager of the joint 
Hindu family had included his younger brothers 
also as applicants, does not show that the appli¬ 
cation was not made on behalf of a joint Hindu 
family, especially when a mention of the fact was 
made in that application itself. 


this Court in Civil Revision No. 133 of 1950 which 
we have disposed of a short while ago in which 
the heirs of Bansidhar deceased were described 
as his four sons and it was stated that Bansidhar 
deceased formed a joint Hindu family with them. 
In this affidavit it was not stated that Baasiclhar 
deceased was also a member of the joint Hindu 
family with the other two applicants, namely 
Govind Das and Ram Das, his brothers. Prom 
the omission t-o mention this fact in the affidavit 
that Bansidhar was joint with his brothers. 
Govind Das and Ram Das. the learned District 
Judge drew an inference that Bansidhar was not 
joint with them and held that it appeared “some¬ 
what doubtful” that Bansidhar formed a joint 
Hindu family with Govind Das and Ram Das. 
Then the learned Judge went on to say that, even 
if it was assumed that they formed a joint Hindu 
family, the question for consideration was whe¬ 
ther the petition for insolvency was made by 
Govind Das as manager and Karta of the joint 
Hindu family. The learned Judge expres.=;ed his 
opinion that it was not made as such, because, in 
his view, if it had been so made, there was no 
necessity of impleading the two brothers Ram Das 
and Bansidhar, also as petitioners in the case. 
Lastly the learned Judge considered whether the 
application had abated as a whole, and relying 
upon two cases in — 'Basi.st Narayan Singh v. 
Mod Nath Das’, AIR 1928 Pat 250 (A) and — 
‘Rajendra Prasad v. Ganga Bux Singh’, AIR 1945 
Oudh 60 (B). held that the application had abated. 

(3) In this appeal it has been urged that the 
learned Judge was wrong both on questions of 
fact as well as of law involved in the case. After 
hearing learned counsel for the parties, we have 
come to the conclusion that the learned Judge 
was wrong in the views that he has expressed on 
all the points raised before him. In the petition 
it was specifically mentioned that the applicants 
were members of a joint Hindu family carrying 
on business as a joint family firm. Two witnesses 
Govind Das and Seth Raghubar Dayal were pro¬ 
duced on behalf of the appellants to prove that 
they formed a joint Hindu family and carried on 
biisiness as such. On behalf of the debtor, a 
Munim, Murma Lal was produced whose evidence 


(5) Lastly assuming that the applicants were 
separate they would be assumed to own the debt 
of Rs. 1.42.000/- and odd which they claimed was 
due to them from the opposite party, in equal 
shares. The two remaining applicants Govind Das 
and Ram Das would in any event be entitled to 
more than Rs. 500/- from the opposite party. ^ It 
could not. therefore, be said that the remaining 
applicants Govind Das and Ram Das were not 
competent to maintain the application against the 
opposite party under S. 9 of the Act. All that 
the section requires is that the applicants should 
be creditors to v/hom a debt of Rs. 500/- or more 
is due from the debtnr. Govind Das and Rant 
Das, the remaining two applicants, fully satistied 
this condition. There was no reason to hold that 
the application had abated. The rulings relied' 
upon by the learned Judge do not relate to appli¬ 
cations for insolvency. They were wholly inappli¬ 
cable to the facts of this case. 

tei The result, therefore, is that we allow tl^ 
appeal, set aside the order of the learned District 
Judge and direct that by the death of Bansidhar 
the application under S. 9 did not abate. The 
learned Judge will now proceed to decide the case- 
according to law. The record of the case shah 
be sent down to the court below forthwnth. 


(7) The applicants will have their costs of both 
the courts from the opposite party. 


B/D.R.R 


Appeal allowed 
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MALIK C. J. AND SAPRU J. 

Munshi Lal and another. Appellants v. Vishnu 
Das and others. Respondents. 

Second Appeal No. 1750 of 1945, ^ 
from decision of Addl. Civil J., Bulandshahr, / 


•1945. - 

P Lneumhered Estates Act (25 of 1934), Ss* 
20. 43 and 44 — Transfer void under 


under S. 20. 
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After an order under S. 6 is passed the 
landlord has by reason of S. 7 (3) no right 
to transfer his proprietary rights in the pro¬ 
perty or any portion thereof. Any transfer so 
made becomes void by virtue of S. 7 (4). And 
the provisions of Ss. 43 and 44 clearly show 
that the quashing of the proceedings uiider 
S. 20 does not have the effect of validating a 
sale which is void under sub-sections (3j and 

(4) of S. 7. (Para 8> 

(b) Contract Act (1872), S. 65 — Suit for spe- 
I cific performance — Contract becoming ^oid — 
Refund of earnest money and damages — (Speci¬ 
fic Relief Act (1877), S. 19) 

Where after the suit for specific perform¬ 
ance was decreed by the lower Court, the 
rights in the property sold itself came to an 
end and vested in the State under the Zamin- 
dari Abolition and Land Reforms Act. in an 
appeal from the decree passed by the lower 
Court; 

Held that the contract of which specific 
performance was sought must be deemed to 
have become void and that refund of the 
earnest money and compensation by way of 
damages would be an appropriate relief to be 
granted to the plaintiff. (Para 10a) 

Anno: Contract Act, S. 65 N. 4, 6; Specific Relief 
Act, S. 19 N. 2. 

Satis Chandra, for Appellants; J. S. Gupta, for 
Respondents. 

MALIK C. J.: 

This is a defendant’s appeal against a decree 
passed by the lower courts for specific perlormance 
of a contract dated 104-1942. The property agreed 
to be sold consisted of shares in Khewat No. 1 in 
' 4 Mauza Kishorepur, Mahal Durga Prasad, Pargana 
Jewar, and in Mauza Alawalpur, Mahal Durga 
Prasad, in the same Pargana. The facts are that 
defendant No. 5, Lala Raghubar Dayal, had applied 
under the Encumbered Estates Act and on 74-1942, 
he filed an application under S. 20 for the quash- 
ing of the proceedings. On 10-4-1942. he entered 
into an agreement with the plaintiffs to sell the 
property to them for Rs. 2,600/-. The plaintiffs 
^ paid a sum of Rs. 1,600/- as earnest money and 
the balance was to be paid at the time of the 
execution of the sale deed. On 18-7-1942. the appli¬ 
cation under S. 20 was granted and the proceed- 


(5) Defendants 1 and 2 contended that the 
agreement to sell in their favour was earlier, be¬ 
ing of the dates 28-3-1942 and 7-4-1942, and the 
plaintiffs, therefore, had no preferential rignt as 
against them. It was also pleaded by those de¬ 
fendants and defendant No. 4 that they were ‘bona 
fide’ purchasers of the property for value and that 
the plaintiffs could not get a decree for specific 
performance against them. 

(6) The first question, therefore, that arises is 
whether the contesting defendants 1, 2 and 4 are 
'bona fide’ purchasers of the property in suit and 
that they purciiased the same tor consideration 
and in good faith after proper enquiry without 
notice of the contract in plaintiff’s favour. 

(7) Learned counsel strenuously urged that there 
was no finding that these defendants were not 
‘bona fide’ transferees or that they had notice of 
the agreement in plaintiffs’ favour. The plea, 
however, could be raised by these defendants only 
if they were transferees. If they were not trans¬ 
ferees of the property, the question whether they 
were ‘bona fide’ transferees would not arise. The 
low'er courts have found that transfers in favour 
of these defendants were void by reason of the pro¬ 
visions of S. 7(4), U. P. Encumbered Estates Act. 
Section 7(3) provides that after an order under 
S. 6 is passed and until the Collector has declar¬ 
ed in accordance with S. 44 that the landlord has 
ceased to be subject to the disabilities of that 
sub-section or until the passing of the order by 
the Special Judge under sub-section (2) of S. 44, 
the landlord will have no right to make any ex¬ 
change or to gift away or sell or mortgage or 
lease his proprietary rights in the property or any 
portion thereof. Sub-section (4) of S. 7 provides 
that : 

“Any transfer made in contravention of the pro¬ 
visions of this section shall be void.’’ 

(3) Learned counsel has urged that by reason 
of the quashing of the proceedings under'S. 20 of 
the Act the entire proceedings must be deemed 
to have been wiped out and the disabilities must 
be deemed to have come to an end, with the result 
that a transfer which was void for the reason 
that it v/as executed at a time when the Encum¬ 
bered Estates Act proceedings were pending must 
be deemed to become valid after the quashing of 
the proceedings. We do not think it is possible 
to accept this contention in view of the provi¬ 
sions of Ss. 43 and 44 of the Act. 


^ ings under the Encumbered Estates Act were section 43 gives the consequences of quashing 

quashed. The plaintiffs served a notice on 13-^ proceedings under S. 20 of the Act and sub-sec- 
y,; 1943, for specific performance of the contract and tjg (j,, ggcyon jg the effect that : 

p on 18-12-1943, filed the suit. They claimed specific “Notwitlistanding anything contained in S, 13 all 
^ performance of the contract, and in the Mtcr- rights and remedies and proceedings stayed and 

^ native, refund of Rs. 1,600/-, the amount of attachments of properties mentioned in 

earnest money, and a sum of Rs. 300 /-, excess statements filed under S. 8, which had become 

price which defendant No. 5 had received from ^^11 and void under sub-section (1) of S. 7 shall 

defendants Nos. 1 aiad 2 to whom the property revive to the creditors as if no action had been 

had been sold. taken under this Act.” 


• (2) On 5-5-1942, defendant No. 5, Lala Raghubar 

Dayal had sold the property in village Alawalpur 
to Munshi Lal, defendant No. 1. for Rs. 2.000/-; 
and on 6-5-1942, the same defendant has sold the 
''' 4 property in Kishorepur to Musammat Gendo, de¬ 
fendant No. 2. wife of Munshi Lal. 


The provision that no transfer shall be made 
after an order under S. 6 has been passed is con¬ 
tained, as we have pointed out, in sub-section (3) 
of S. 7. and the provision relating to that is also 
contained in S. 44, sub-section (2), which is to the 
following effect : 



(3) It has been held by the lov/er courts, and 
the finding does not appear to have been challeng¬ 
ed that Musammat Gendo was a ‘Benamidar’ for 
Munshi Lal. So in fact the vendee of both the 
sale deeds was Munshi Lal. 

(4) On 31-7-1943, Munshi Lal sold a portion of 
the property in village Kishorepur to defendants 
Nos. 3 and 4, Ghanshiam Singh and Rup Singh, 
for Rs. 3,500/-. 


“When an application is dismissed or when pro¬ 
ceedings under the Act have been quashed, the 
landlord shall cease to be subject to the dis¬ 
abilities mentioned in sub-section (3) of S. 7 
‘from the date of the order of the Special Judge’ 
dismissing the application, or quashing the pro¬ 
ceedings.” 

It is clear, therefore, from the provisions ofi 
Ss. 43 and 44, quoted above, that the quashing! 


A. I. R. 
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of the proceedings does not have the effect of 
validating a sale which was void under sub-sec¬ 
tions (3) and (4) of S. 7. 

(9) The finding of the lower courts, therefore, 
that the sale deeds in favour of defendants 1 and 
2 were void was correct. Defendants 1 and 2 
having no interest in the property could not con¬ 
vey any title to defendants 3 and 4 and none of 
these defendants can be said to be owner of the 
properly by reason of the sale deeds executed in 
their favour. 

(10) The lower appellate court has held that 
there was an agreement with the plaintiffs on 
10-4-1942, to sell the property to them for Its. 
2,600/- and that the plaintiffs had paid a sum 
of Rs. 1.600/- as earnest money. This finding is 
a finding of fact. The lov/er courts decreed the 
plaintiffs’ suit for specific performance, but since 
the decision of the lower appellate court the posi¬ 
tion has entirely changed by reason of the passing 
of the Zaniindari Abolition and Land Reforms 
Act <1 of 1051). The zamindari property is now 
vested in the State and it is not possible to direct 
the sale of that property to the plaintiffs. 

(10a) Section 65, Contract Act provides that; 
“When an agreement is discovered to be void or 
when a contract becomes void, any person who 
has received any advaiitage under such agree¬ 
ment or contract is bound to restore it, or to 
m:ke compensation for it to the person from 
whom he received it.” 

By reason of the Zamindari Abolition and Land 
Reforms Act it is now impossible to direct the 
sale of the property by the defendants to the 
plaintiff.s. The nghts in the property itself having 
come to an end and having vested in the State, 
the contract of which specific performance is now 
being sought must be deemed to have become 
void. The defendants, therefore, or such of them, 
who have received any advantage under such 
agreement or contract are bound to restore it and 
io rr.akc compensation to the plaintiffs from whom 
they received the amount. We consider, there¬ 
fore. that instead of granting the first relief, 
which v;as granted by the lower court, it would 
be more appropriate to grant to the plaintiffs the 
alternate relief, that is, refund of the earnest 
money and compensation by way of damages. 

(11) Tne finding of the lower appellate court 
is that the plaintiffs paid a sum of Rs. 1.600/- to 
defendant No. 5 on 10-4-1942. The plaintiffs are, 
therefore, entitled to get this money from defen¬ 
dant No. 5 with compensation as the p'aintiffs 
have been kept out of pos-session of the property. 
The usual rate at which in'-erest is now allowed 
being 3 per cent, we direct that the plaintiffs, be 
given a decree for Rs. 1,600/- with interest at the 
rate of 3 per cent, from 10-4-1942. to the date of 
payment. This amount would be deemed to be 
a charge on the compensation money that may 
be payable by the State to the defendants under 
the Zamindari Abolition and Land Reforms Act. 
Since the plaintiffs are not represented in this 
Court we make no order as to costs of this appeal, 
B/V.S.B. Order accordingly. 
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(LUCKNOW BENCH) 

RANDHIR SINGH J. 

S^eo Ram and others, Anpellants v. Gauri 
Shankar and others, R^.spondents. 

Civil Apppol No. 363 of 1946. D/- 1-12-53, 
rincree of Addl. Civil Judge, Hardoi, D/- 
14-3-1946. 


(a) T. P. Act (1882), S. 43 — Scope. 

In order to get the benefit of S. 43, two of 
the conditions which must be satisfied are 
( 1 ) ■ that the contract of transfer was entered 
into by a person who was competent to con¬ 
tract;^ (ii) that the contract should subsist at 
the time W'hen a claim for recovery of the 
property is made. (Para it 

Anno: T. P. Act. S. 43 N. 2. 

1949 Mulla: S. 43, P. 207 N. “(2) Feeding the 
estoppel” (3 Pts. extra in N. 2 to S. 43 in A.I.R. 
Com. ~ View of Mookerjee J, in 7 Cal L Jour 
387 (393) commented upon in N. 2 to S. 43 in 
A.I.R. Com. — 1 Pt. extra in Mulla). 

T. P. Act, S. 43 N. 4. 

1949 Mulla: S. 43, P. 210 N. .“(6) InvaUd 
transfer” (2 Pts. extra in Mulla—Conflict between 
Madras and Allahabad viev/s noticed in Pts. (t), 
(u) and (v) in Mulla, not noted in N. 4 to S. 43 
in A.I.R. Com.). 

T. P. Act. S. 43 N. 11. 

1949 Mulla: S. 43 P. 214 N. “(14) At. 

subsists” (2 Pts. extra in N. 11 to S. 43 in A.I.R. 
Com. — AIR 1941 Oudh 123, commented upon in 
N. 11 to S. 43 in A.I.R. Com.). 

(b) T. P. Act (1882), S. 43 -- “At any time 
during which the contract of transfer subsists'^ 
— (Pre-emption decree for — Effect of). 

A pre-emptor v/ho has obtained a decree for 
pre-emption and deposited the pre-emption 
amount in Court but who is unable to obtain 
pos.session of the property due to defect In 
title of the vendor, is entitled to obtain pos¬ 
session from the vendor by invoking the 
benefit of S. 43 when the latter subsequently 
becomes the owner of the property and enters 
into possession. It cannot be contended in 
such a case that the contract of sale does 
not subsist when the decree for pre-emption 
has been passed. The right of pre-emption is 
a right of substitution, and the effect of a 
decree for pre-emption is to substitute the 
pre-emptor for the vendee. All rights avail¬ 
able to. and all duties cast upon, the vendee, 
are taken over by the pre-emptor. Beyond this 
substitution, there is no other change in the 
contract of transfer evidenced in the sale-deed. 
Rights which v/ere available against the 
transferee or vendee will also be available to 
the vendor against the pre-emptor. In effect, 
therefore, the contract of sale which existed 
previously between the vendor and the vendee 
would now be deemed to be subsisting between 
the vendor and the successful pre-emptor. A 
contract of transfer w^ould therefore subsist 
even after a decree for pre-emption is passed 

and the pre-emption money is paid. 

(Paras 4 and 5) 

Anno: T. P. Act. S. 43 N. 11. 

1949 Mulla: S. 43 P. 214 N. “(14) At.. 

subsists” (2 Pts. extra in N. 11 to S. 43 in A.i.^ 
Com. — AIR 1941 Oudh 123 commented upon m 
N. 11 to S. 43 in A.I.R. Com.), 

T. P. Act. S. 43 N. 12. 

1949 Mulla: S. 43 (Topic discussed in N. 12 to 
S. 43 in A.I.R. Com., extra). 

(c) Civil P. C. (1908), S. 47 — Bar of suit. 

A decree-holder for pre-emption 
obtain anv relief In execution against the 
vendor who was not a party to the decree ana. 
therefore, a separate suit for possession 
against him Is not barred by S. 47. (Para 6) 
Anno: Civil P. C., S. 47 N. 72. 






11954 


Sheo Ram v. Gauri Shankar (Randhir Sinyh J.) 


Allahabad 


f 1953 Mulla: S. 47, P. 180, N. "And.. .. 

^ defence" (Calcutta view in AIR 1932 Cal 825 and was the subject _ cnwiopt nf nrn- 

AIR 1929 Cal 247 and views of Bombay, Nagpur 


f\Xr\j w-^ 

and Oudh not noticed in Mulla — 7 Pts. extra 
in N. 72 to S. 47 in A.I.R. Com.). 


R. N. Shukla, for Appellants; Hyder Hussain, 
for Respondent No. 1. 

JUDGMENT: This is a plaintiffs’ appeal 
against the concurrent findings of the trial coui’t 
and the Civil Judge in a suit for possession. 

(2) Gauri Shankar defendant executed a sale 
deed in favour of Ram Bir on 3T5-1935 in lespect 
of the property which was the subject of the suit 
which has given rise to this appeal. On the bas^ 
of this sale deed a suit for pre-emption was insn- 
tuted by the appellants and this suit was decreed 
on 3-1-1936. Tlie amount found to have been paid 
by the vendee as consideration v;as deposited by 
the plaintiffs, but they were unable to ootma 

possession as vendee was not 
3-1-1936, Smt. Ram Piari a member of the family 
of Gauri Shanker, instituted a suit against Gauri 
Shanker for a declaration that the ProP^i'ty be¬ 
longed to her and could not be subject 
by Gauri Shanker. The allegations on which the 
suit for a declaration was based are not material 
for the purposes of this appeal, and they need not 

be mentioned. This suit resulted m a 

decree by means of which Ram Plan was declared 

to be the owner of the property. 


was the subject of sale m the sale deed dated 
31-5-1935, and which was also the subject of pre¬ 
emption by the plaintiffs. It ^ also obvious that 

when Gauri Shanker executed the sale 
favour Of Ram Bir on 31-5-1935. he rcpreseutec 

that he was the owner of tne 

fact, he was not. If, therefore, he subsequently 

acquires an interest in this property, the vend e 
shall be entitled to recover the property fion 
Gauri Shanker. There are. however, two CDndi- 
tion.s which should be fulfilled 'before this reiiefj 
can be granted, and they are firstly that the con¬ 
tract was entered into by a person y/ho was com¬ 
petent to contract and secondly 
of transfer subsists. It cannot be disputed tna^ 
Gauri Shanker was otherwise competent to mcije 

a transfer. 


On 8-4-1936, the plaintiffs instituted another 
suit for a declaration that the compromise decree 
obtained by Ram Piari agaiMt Gauri Shaker 
was a collusive decree, but the smt was hnaliy 

dismissed, and the compromise was held to be 

good. Ram Piari. however, died during Ue pen¬ 
dency of the appeal and was substituted by Smt. 
Jasoda mother of Ram Plan's husband. Lu ga- 

tion then ensued between Smt. 

Shanker with regard to the ProPf'y declared to 
be the property of Ram Pian under the tcims of 

the compromise decree and this 
ended in a compromise between Jasoda and Gam 
Shanker and both of them agreed to have tm 
property in eciual shares. This compiomise 
made on 21-1-1944. 

On 2-1-1945, Jasoda sold her half share, 

she obtained under the compromise aecree to 
Gauri Shanker and Gauri Shanker becarne the 
full proprietor of the property m suit. On J.-o- 
1945, the plaintiffs instituted the present suit 
which has given rise to this appeal for possession 
on the allegation that Gauri Shanker havin^ ac^ 

quired an interest in the property “J 
plaintiffs were entitled to recover it from uaun 

Shanker under S. 43, T. P. Act. 

(3) The suit was resisted on several grounds. It 
was contended that the plamtiffs had not be¬ 
come entitled to the property simply becaus. 
Gauri Shanker had become owner of it suDo^ 
auently. It was also pleaded that S. 47. oiyn 
P. C. barred the suit. The learned Munsif who 

tried the case held that the plaintiffs were not 
entitled to recover possession of the proper^ and 

that the suit was barred by S. Jwl 

plaintiffs then went in appeal to t-he D^tnct Jud^e 
and the Additional Civil Judge of Hardok who 
heard the appeal, concurred with the findings of 
the trial Court and dismissed the aPP^ul. Ihe 
plaintiffs have now come up in second appeal. 

(4) The only point which arises for considera¬ 
tion in this appeal is whether in view of tne 
provisions of S. 43. T. P. Act the 
now entitled to recover the proper^ 

Shanker. It is not disputed that Gauri Shanker 


As regards the second condition, that the con¬ 
tract of transfer should subsist when a claim foi 
recoveiw of the property on the principle of feed¬ 
ing the estoppel can be made, it has been con¬ 
tended on behalf of the respondents that tne sale 
deed executed by Gauri Shanker m favour of 
Ram Eir no longer subsisted inasmuch as a uecre. 
for pre-emption on the basis of the sale deed had 
been passed in favour of the appellants. it 
appears that this contention has no force TO- 
right of pre-emption is a right of substituaon 
and the effect of a decree for pre-emption is to 
substitute the pre-emptor for the vendee. A.l 
rights available to, and all duties cast upon, t lie 
vendee, are taken over by the pre-emptor. Beyond 
this substitution there is no other change m the 
contract of transfer evidenced in the sale deed. 
Rights which were available against the trans¬ 
feree or vendee will also be available to the vendoi 
against the pre-emptor. In effect, therefore, tiie 
contract of sale which existed previously between 
the vendor and the vendee would now be deemed 
to be subsisting between the vendor and the suc^- 
cessful pre-emptor. A-contract of transfer would 
therefore subsist even after a decree for pre¬ 
emption is passed and the pre-emption money is 

paid. 


(5) It is admitted that the plaintiffs deposited 
the pre-emption money in time and were thus 
substituted in place of the vendee in the transac¬ 
tion of sale entered into by Gauri Shanker and 
Ram Bir. All the essential conditions which en¬ 
title a person to seek relief on the principle Oi 
feeding the estoppel have therefore been litlfilled 
& the"^ plaintiffs are evidently entitled to recover 


^ossc^ion of the property which Gauri S'.tanker 


tran.sferi’ed on 31-5-1935, but in WAiich he acquire 
interest on 2-1-1945. 


1 


(6) It has also been found by the trial Court as 
also by the lower appellate Court that S. 47, Civil 
P. C. barred the present suit inasmuch as posses¬ 
sion could have been obtained by the appellants 
in execution of the decree for pre-emption passed 
in the pre-emption suit. It is unneces.sary to dis¬ 
cuss the question as to whether a suit would or 
would not be barred under S. 47, Civil P. C. in 
view of the fact that Gauri Shanker was not a 
party to the pre-emption decree. As he was not 
a party to the pre-emption decree, no relief by 
way of execution could have been obtained by 
executing the decree and S. 47, Civil P. C. cannot 
bar the present suit. It appears that both the 
Courts below overlooked the fact that Gauri 
Shanker was not a party to the pre-emption 
decree. 


(7) As a result the plaintiffs are entitled to 
recover possession of the property in suit. The 
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appeal is, therefore, allowed and the suit for pos¬ 
session is decreed with costs in all the Courts. 

B/K.S.B. Appeal allowed. 


AJ. R. 1954 ALLAHABAD 454 (Vol. 41, C.N. 189) 

V. BHARGAVA J. 

Mukhtar Singh. Applicant v. Board of Revenue 

U. P. at Allahabad and another. Opposite Party. 

Civil Misc. (V/rit) No. 20 of 1954, D/- 12-1-1954. 

(a) Constitution of India (1950), Art. 226 — 
Certiorari. 

An incorrect decision of a Court on a contro¬ 
versial point of law which is within its compe¬ 
tence to decide cannot be said to be an error of 
law apparent on the face of the record. An 
error, even if it is found to be 'such after 
argument, as to the incorrect application of 
any law or as to its incorrect interpretacion 
is not the type of error apparent on the face 
of the record which can be considered a ground 
for exercising the powers of issuing a writ of 
certiorari. (Para 1) 

Anno; C. P. C., App. IV, Constitution of India, 
Art. 226, N. 13, 

(b) U. P, Board of Revenue (Declaration of 
Procedure and Validation) Act (30 of 1953) — 
Enactment is not ultra vires of legislature. 

The Board of Revenue was constituted by 
U. P. Acts and it is the U. P. Legislature 
which is competent to lay down the proce¬ 
dure according to which the Board of Revenue 
is to act in exercising its judicial powers. 
Obviously, until the passing of Act 30 of 1953 
the procedure in writ cases arising under the 
U. P. Tenancy Act was governed by the proce¬ 
dure laid down in the Code of Civil Procedure 
with the amendments to it made by the (J. P. 
Tenancy Act itself. That procedure which 
was applicable to the Board of Revenue has 
been amended by Act 30 of 1953 and in pass¬ 
ing such an enactment the U. P. Legislature 
has not in any way exceeded its legislative 
powers. (Para 2) 

(c) U. P. Board of Revenue (Declaration of 
Procedure and Validatioji) Act (30 of 1953), S. 3 
— Hearing' of appeal by one only of the two mem¬ 
bers giving decision — (Civil P. C. (2908/, O. 41, 
R, 30). 

The use of the words "except where it is 
expressly provided to the contrary”, in :he 
second part of S. 3 mean that there should 
be some express provision of law requiring 
that hearing must be given by more than one 
member. Order 41. R. 50. Civil P. C. does not 
now apply to proceedings before the Board of 
Revenue because of the first para of this 
^section and therefore cannot be said to make 
any express provision to the contrary within 
the meaning of this section so as to require 
every member of a court to give a hearing to 
the parties and as laying down that an appeal 
cannot be heard by one member and must ue 
heard by more than one or all the members 
of the Board of Revenue. AIR 1953 All 26-1, 
distinguished. (Para 2) 

Anno: C. P. C., O. 41, R. 30. N. 1. 

1953 Mulla: O. 41, R. 30, P. 1222, N. “After .... 
Pleads” (6 Pts. extra in N. 1 to O. 41, R. 30, in 
A.I.R. Com.). 

Harish Chandra Sharma, for Applicant; S. C., 
for Opposite Party. 


CASE REFERRED : Para 

(A) (V40) AIR 1953 All 264: 1953 All LJ 1 2 

ORDER ; I have heard learned counsel for the 
petitioner in support of this petition under Art. 226 
of the Constitution. The petitioner seeks to 
challenge an order of the Board of Revenue on 
three grounds. , 

The first two grounds amount to an allegation 
that the Board of Revenue in deciding the case 
before it went wrong in applying the provisions 
of S. 20. U. P. Zamindari Abolition and Land Re¬ 
forms Act to the plaintiff’s case and in holding 
opposite party No. 2 to be an Adhivasi under 
that section. Learned counsel has urged that this 
is an error of law apparent on the face of the 
record and consequently in such a case a writ of 
certiorari can be issued by this Court. 

The question of interpretation of S. 20, U. P. 
Zamindari Abolition ancl Land Reforms Act and 
its applicability to the proceedings before the 
Boar(i of Revenue is a point which was with¬ 
in the competence of the Board of Revenue to 
decide and the Board of Revenue could decide it 
rightly or wrongly. An incorrect decision of such 
a controversial point cannot be said to be an 
error of law apparent on the face of the record. 
An error, even if it is found to be such after 
argument, as to the incorrect application of any 
law or as to its incorrect interpretation is noi 
the type of error apparent on the face of the 
record which has been considered a ground for 
exercising the powers of issuing a writ of certio¬ 
rari. On these grounds, therefore, this petition 
cannot be entertained. 

(2) The third ground taken relates to a ques¬ 
tion of jurisdiction as it is alleged that a decision 
by two members of the Board of Revenue with¬ 
out one of them giving a hearing to the parties 
was w'ithout jurisdiction, and it is contended that 
S. 3. U. P. Board of Revenue (Declaration of Pro¬ 
cedure and Validation) Act (Act 30 of 1953) is 
ultra vires’ of the legislature. It has authorised 
ihe Board of Revenue to give a judgment v/ith- 
out hearing the parties. Learned counsel has not 
been able to advance any argument to show that 
the provisions of S. 3 of Act 30 of 1953 are ‘ultra 
vires’ of the legislature. 

The Board of Revenue was constituted by U. P. 
Acts and it is the U. P. legislature which is com¬ 
petent to lay down the procedure according to 
which the Board of Revenue is to act in exercis¬ 
ing its judicial powers. Obviously, until the pass¬ 
ing of Act 30 of 1953 the procedure in writ cases 
arising under the U. P. Tenancy Act was govern¬ 
ed by the procedure laid down in the Code of 
Civil Procedure with the amendments to it made 
by the U. P. Tenancy Act itself. That procedure 
which was applicable to the Board of Revenue 
has now been amended by this Act and it does 
not appear that in passing such an enactment the 
U. P. Legislature in any way exceeded its legis¬ 
lative powers. 

Learned counsel alternatively argued that even 
under S. 3. U. P. Board of Revenue (Declaration 
of Procedure and Validation) Act of 1953 both 
Members should have given a hearing to the par¬ 
ties before deciding the appeal pending before 
them. His contention is that the last paragraph 
of this section requires the hearing of the appeal 
by both Members because of the provision made 
In O. 41, R. 30. Civil P. C. 

It was held by a Pull Bench of this Court In 
— ‘Surajmal v. Board of Revenue U. P. Allahabad, 
AIR 1953 All 264 (A), that, according to the U. r. 
Tenancy Act and the Code of Civil Procedure as 
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made applicable to the proceedings under that 
Act, the law at that time required that every 
Member ot the Board of Revenue taking part in 
a decision should give a hearing to the parties 
under O. 41, R. 30, Civil P. C. The provisions 
of O. 41. R. 30. Civil P. C. do not. however, now 
apply to proceedings before the Board of Revenue 
because of the first paragraph of S. 3 of Act 30 of 
1953 which specifically lays down that no appeal, le- 
ference or revision shall be construed as requiring 
all the Members of the Board who participate in 
the decision of any appeal, reference or revision 
or concurring in or pronouncing the judgment, 
to actually hear, whether sitting together or sepa¬ 
rately. the parties thereto or their counsel. 

The second part of the S. 3 reads as follows : 
“it shall always be deemed to be sufficient com¬ 
pliance of the law that except where it is ex¬ 
pressly provided to the contrary at least one 
such member has so heard them.” 

The use of the words ‘except where it is expressly 
provided to the contrary' mean that there should 
I be some express provision of law requiring that 
hearing must be given by more than one mem¬ 
ber. Order 41. R. 30. Civil P. C. does not make 
any express provision requiring every member ot 
a court to give a hearing to the parties and it 
does not lay down that an appeal cannot be heard 
. by one member and must be heard by more than 
one or all the members of the Board of Revenue. 
The provision of law cannot be said to be one 
making an express provision to the contrary wlih- 
In the meaning of S. 3 of the U. P. Act 30 of 
1953. Consequently the hearing by the Board of 
Revenue in this case was correct. 


(3) The petition has no force and is rejected. 
A/M.K.S. Petition dismissed. 


A.I.R. 1954 ALLAHABAD 455 (Vol. 4J, C.N. 190) 

BRIJ MOHAN LALL J. 

Md. Ishaq. Defendant-Applicant v. Abdul 
Majeed. Plaintiff-Opposite Party. 

Civil Revn. No. 1375 of 1953, D/- 9-12-1953, 
against order, 1st Addl. Munsif, Allahabad. D/- 
14-9-1953. 


Civil P. C. (1908), O. 2, Rr. 3, 6 — Suit joining 
several causes of action — Power of Court — 
Objection by defendant. 

Rule 3 of O. 2, Civil P. C., permits a plain¬ 
tiff to unite in the same suit several causes 
of action against the same defendant or the 
same defendants jointly. No question of con¬ 
venience or inconvenience is material under 
the R. 3. (Para 2) 

At the same time, the law has invested the 
Court under R. 6 with power to order separate 
trials provided it finds it convenient to try 
or dispose of the different causes of action 
in one suit. But this privilege of ordering the 
trial to be split up into two or more trials is 
given to Court alone. The defendant cannot 
claim it as of right. If the Court does not 
^ find it inconvenient to try the suit as brought, 
the plaintiff is certainly entitled to continue 
the suit in the form in which he has filed it. 

(Para 3) 

Anno: Civil P. C., O. 2, R. 3 N. 6 Pts. 1, 2. 

1953 Mulla: O. 2. R. 3. P. 540 N. “One. 

action” (2 Pts. extra in Mulla). 

Civil P. C., O. 2. R. 6 N. 2. 

1953 Mulla: O. 2. R. 6 P. 552 (2 Pts. extra in 
N. 2 to O. 2. R. 6 in A.I.R. Com. — Point (e) in 
Mulla noticed in N. 1 to O. 2, R. 6 in A.I.R. Com.). 


(b) CivU P. C. (1908), S. 115 — Case decided — 
— Finding on one issue. 

No revision can lie against a finding recorded 

by a Court on any i.ssue as the finding does 

not amount to a case decided. (Para 4) 

Anno: Civil P. C., S. 115 N. 5. 

1953 Mulla: S. 115 P. 410 N. “Interlocutory 
order” (Lahore view indicated in Mulla is ba.secl 
on overruled case in AIR 1924 Lah 425 — Later 
F. B. case AIR 1943 Lah 65 whicn overruled AIR 
1924 Lah 425 not noted in Mulla — Views of 
Ajmer-Merwara, Kutch, Madhya Bharat, Rajas¬ 
than and Lahore (subsequent to AIR 1943 Lah 65 
(FB) and conflict between Lahore and Allahabad 
views not noted in Mulla — Solution of conflict 
not indicated). 

Civil P. C., S. 115 N. 6. 

1953 Mulla: S. 115 P. 416 N. “Subordinate Court” 
(Similar propositions scattered in Mulla, see for 
example Pt. (b) on page 417 and Pts. (m) to (u) 
on page 417 and Pt. (s) on page 416 and Pt. (i) 
on page 418 ~ 4 Pts. extra in N. 6 to S. 115 in 
A.I.R. Com.). 

Lakshmi Saran, for Applicant. 

OR.DER: This is an application in revision by 
a defendant. 

(2) A suit has been instituted by the opposite 
party against the applicant and is pending in 
the court of the learned first Additional Munsif of 
Allahabad. Several causes of action have been 
combined in that suit. There is only one plain¬ 
tiff and one defendant. The applicant who, as 
already stated, is the defendant, raised an objec¬ 
tion to the effect that there was a defect of mis¬ 
joinder of causes of action. The learned Munsif 
has ovcmiled this plea and has rightly pointed 
out that R. 3 of O. 2, Civil P. C. permits a plain¬ 
tiff to unite in the same suit several causes ofi 
action against the same defendant or the same 
defendants jointly. Since the law has confeiTedi 
on the plaintiff opposite party the right to have 
his several disputes with the applicant decided in 
one suit and since the plaintiff has chosen to 
combine all the causes of action in one suit, he 
has done nothing contrary to law. No question, 
of convenience or inconvenience is material un-l 
der R. 3 of O. 2, Civil P. C. 

(3) It may, however, be conceded that, although 
law has given this privilege to a plaintiff, it has, 
at the same time, invested the court with powerf 
to order separate trials provided it finds it con¬ 
venient to try or dispose of the different causes, 
of action in one suit. This is provided by R. 6.| 
But this privilege of ordering the trial to be split 
up into two or more trials is given to court alone. 
The defendant cannot claim it as of right. If 
the court does not find it inconvenient to try the 
suit as brought the plaintiff is certainly entitled 
to continue the suit in the form in which he has 
filed it. In the pre.sent case, the learned Munsif 
has said that “there is not much inconvenience” 
in trj’ing the suit. This means that he does not 
find it inconvenient to try the suit in its present 
form. He has refrained from ordering separate 
trials. Since the learned Munsif has not chosen 
to split up the trial, the defendant has no right 
to claim separate trials in respect of different 
causes of actioa For this reason, this revision 
must fail. 

(4) There is yet another reason, viz., that the 
decision of the learned Munsif is after all a find¬ 
ing on one of several issues involved in the case. 
No revision can lie against a finding recorded byi 
a court on any issue. The finding does not amount 
to a case decided. 
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(5) The application must, therefore, fail. It is 
hereby rejected 

B/D.R.R. Application rejected 


A.I.R. 1954 ALLAHABAD 456 (Vol. 41, C.N. 191) 

MALIK C. J. AND SAPRU J. 

Mst. Allah Bandi and another. Applicants v. 

Govt, of Union of India and others, Opposite 
Party. 

Misc. Writ No. 19 of 1952, D/- 21-12-1953. 

Constitution of India, Arts. 5 and 7 — Migration 
and domicile — Minor or married woman — 
(Succes.sion Act (19;:5), S. 16). 

Where two Aluhammedan minor married 
girls who were residents of India left for 
Pakistan along with their parents in 1947, 
their husbands who were citizens of India re¬ 
maining all along in the territory of India. 

Held that the girls could not be said to have 
migrated to Pakistan in 1947, as they could not 
in law change their domicile of origin and 
shift to Pakistan with the intention of re¬ 
settling there. Under S. 16, Indian Succession 
Act (Act 39 of 1925) their domicile must be 
deemed to be the domicile of their husbands. 
As a matter of fact they were both Indian 
citizens by birth also. So long as the marriage 
subsisted they could not change their domicile 
at their will and during their minority the 
only persons who could decide such questions 
for them were their husbands, who v/ere 
their legal guardians. AIR 1951 All 16; AIR 
1952 All 257; AIR 1951 Pat 434. Beale’s ‘Con¬ 
flict of Laws' Rel. on. (Paras 4, 5. e» 

Anno: Const, of India. Art. 5 N. 4; Art. 7 N. 2. 

M. A. Kazmi, for Applicants; S. C., for Opposite 
Party. 

CASES REFERRED : Paras 

(A) (V38) AIR 1951 All 16: 1952 Cri LJ 

338 6 

(B) (V39) AIR 1952 All 257: 1952 Cri LJ 553 6 

(C) (V38) AIR 1951 Pat 434; 30 Pat 21 G 

MALIK C. J.; 

This is an application on behalf of two young 
women. Allah Bandi, aged 20 years, and Khatoon, 
aged 16 years, under Art. 226 of the Constitution 
that they were being illegally deported to Pakistan. 

(2) The facts of the case now more or less 
admitted by counsel and established from the 
affidavits are that Allah Bandi was the daughter 
of one Abdul Latif. resident of village Gonchi in 
the district of Gurgaon. and Khatoon was the 
daughter of Shafi Mohammad, brother of Abdul 
Latif. of the same village. These two girls were 
married, while minors, to two persons of Usman- 
pur, district Bulandshahr. Allah Bandi was mar¬ 
ried to Abdul Sattar and Khatoon was married to 
Abdul Jabbar. 

In the year 1947 Abdul Latif and Shafi Moham¬ 
mad left for Pakistan and they have settled there. 
At that time Allah Bandi and Khatoon were both 
minors, being aged 16 years and 12 years respec¬ 
tively. When their parents left for Pakistan they 
were with their parents and left with them. They 
were, however anxious to come back to India. In 
1950 they returned to India on a permanent permit 
issued by the High Commissioner for India in 
Pakistan. This permit had, however, been obtained 
on the basis of a statement that they had migrated 
to Pakistan during the period between the 1st 
of February and 31-5-1950. 

There had been an agreement between the two 
countries which provided that those who had 


1.1. B. 

migrated from one country to another between 
those dates were entitled to come back to their 
original homes and re-settle there. The permanent 
permit, however, was cancelled on 20 - 12-1950 as 
it was found that Allah Bandi and Khatoon had 
migrated to Pakistan in 1947 and not between 1st 
February and 31-5-1950. On behalf of the State- 
Government reliance was placed on an earlier 
application dated 21-9-1949. 

On 21-9-1949, Bilaad Khan, brother-in-law of 
Allah Bandi and Khatoon, had made an applica¬ 
tion for a permanent pei*mit to return to India 
and in the list of relations who were to accompany 
him he had included the names of Allah Bandi 
and Khatoon. his sisters-in-law. The application 
for a permanent permit for re-settlement was on 
a printed - form which was to be filled in by 
Pakistan residents who had migrated from India 
since 1-3-1947. Reliance was placed on this appli¬ 
cation and it was asserted that the petitioners 
had left for Pakistan in 1947 and the permanent 
permit issued in 1950. having been obtained on a 
false statement of fact, was rightly cancelled. 

(3) Two points have been urged in this connec¬ 
tion; whether a permanent permit issued for re¬ 
settlement in India in accordance with the provi¬ 
sions of Art. 7 of the Constitution can be cancelled 
by (he authorities issuing the same on the ground 
that the permanent permit had been obtained by 
fraud. The other point raised is that the peti¬ 
tioners cannot be said to have migrated to Pakis¬ 
tan as both were minors and v/ere, therefore, in¬ 
capable in law of exercising their volition of 
leaving the country of their origin with the in¬ 
tention of resettling elsewhere. In other words, 
that a minor cannot during the continuance of his 
minority be deemed in law to have a mind of his 
own which he can exercise for himself and decide 
whether he will change his place of domicile and 
adopt another and that their husbands alone, they 
being married, could act as their guardian. 

(4> It is not necessary in this case to consider 
the first point as no arguments have been advanc¬ 
ed by learned counsel in support of the proposition. 
Coming to the next point, it is not denied that 
the two petitioners were married before they left 
India for Pakistan. Under S. 16, Indian Succession 
Act (Act 39 of 1925) their domicile must be deemed 
to be the domicile of their husbands. As a matter 
of fact they were both Indian citizens by birth 
also. So long as the marriage subsisted they could 
not change their domicile at their will and during 
their minority the only persons who could decide 
sucli questions for them were their husbands, who 
were their legal guardians. 

In Dicey's Conflict of Laws, 6th edition, at p. 44, 
dealing with the question of change of domicile 
the learned author has pointed out that there are 
two types of persons—independent persons and 
dependent persons. A man of full age, or an 
unmarried woman of full age. is an independent 
person. While a minor or a married woman is 
said to be a dependent person. 

“Neither of these classes has the legal capacity to 
make a change of domicile, and both of these 
classes are liable to have it changed by the act 
of another person, who in the case of infants 
is generally the father, and in the ^case ol 
married women is always the husband." 

(5) It is admitted that the husbands are citizens 
of India. They were residents of Bulandshahr ana 
they have continued to reside in Bulandshahr a.u 

along. The two girls happened to be with tn^i 
parents at the time of the disturbances of 
and as their parents left for Pakistan, the mino 
girls could not be left behind and went with tnem- 
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It cannot, therefore, be said that the girls cc^ld 

legally change their domicile of origin and shift 

to Pakistan with the intention of settling there. 

There are certain observations in Beale’s ‘The 

Contiict of Laws’, 1935 edition. Volume I, which 

are helpful. The relevant passage at p. 186 is as 

follows; 

“So important, so fundamental a thing as the 
family cannot be kept by the law amorphous 
and unorganized. In order to perform its social 
functions it must have a head, which determmes 
its action. To speak precisely, the family must 
have a location, the legal domicile, and some 
one must determine where the domicile shall be. 

If it were practicable for the State to select the 
head of each individual family, it might choose 
here the husband, there the wife, and now and 
there perhaps one of the children; for in actual 
practice the wife often, and a child not infre- 
Quently proves the actual head of the establish¬ 
ment. But the law in determining general rules 
•for domicile cannot deal with particular families, 
it must govern families in a mass. The requiie- 
ments of practical Government make it neces¬ 
sary to have one rule for all families, and the 
typical family is represented by the husband. 

Though he is no longer the entire family he 

is still, in the eye of law, the head 
and legally responsible for its support. Whether 
our view of married women's position be nltra- 
conservative or modern, we must accept this 
doctrine of the unity of the family and its 
necessary consequences. In normal case the hus¬ 
band and not the wife must choose the family 

dwelling place. 

Either the husband or the wife must have 
the final say in the matter of \y^here the 
is to be; and so long as the husbana ‘s hurdene 
with the responsibility of feeding and clothing 
the family, the wife and children jery 
responsibility ought to carry with it the autn 
rity to determine the location where his toil will 
earn its best reward for their benefit. 

<6) The question what amounts to migration has 
also been considered in - ‘Badruzzaman v. me 
State’. AIR 1951 All 16 (A). It has been said. 

"The expression (migration) embraces in its 
scope two conceptions: Cl) Going from one place 
to another and (2» The intention to make des¬ 
tination a place of abode or residence in lutuie. 

In the Constitution it means the transference 
of allegiance from the country of departure toJ-he 
country of adoption. In — 'Shabbir . ^ 

State of U. P.’. AIR 1952 All 257 (B) the definition 
taken from the Shorter Oxford ^mtionary h^ 
been quoted with approval and the learned Judge 

has ob.served as follows: 

"The first meaning contemplates, to my mind, 
a movement associated with transit and does not 
exactly contemplate merely an act of going ivom 
one place to another. I think that the second 
meaning, i.e., ‘To move from one place of aoooe 
to another, specially to leave one’s country to 
settle in another’ is the meaning to be appro¬ 
ximately associated with this word m Art. / oi 
the Constitution. The main provision oi tne 
Article therefore means that if a person nas 
gone from the territory of India to the territory 
now included in Pakistan after 1-3-1947 witn 
the intention of shifting his pennanent residence 
from India to Pakistan he will lose au 
citizenship which could have accrued to^^him by 
his coming within the terms of Art. o. 

The same view has been taken by a Bench of the 
Patna High Court in — ‘Sayeedah Khatoon v. 


Allahabad 41 


)i 


state of Bihar’, AIR 1951 Pat 434 (C). We ar^ 

fheJefore. not ktisfied that the 

migrated to Pakistan, or could in law migrate. 

when they left India in 1947 with their parenU. 

(7) We would like to mention that at our requ^ 
Mr D P. Singh, Advocate, looked up the uuth(> 
rUies and gave ^3 the references quoted above and 
was thus of great assistance to the Court. 

(8) The application is, therefore, granted. The 

opposite parties are restrained from 
petitioners from their place of residence to Pakis¬ 
tan. We make no order as to costs. 


I 

1 


A/K.S.B. 


Application allowed 
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Rpm Chander, Applicant v. Mohan Lal Tewan 
and others, Opposite Party. 

Civil Misc. Writ No. 22 of 1952, D/- 13-1-1954. 

Houses and IC^nts - V. P. (Temporary) Con¬ 
trol Oi Kent and Eviction Act (3 1941), b. ^ 

_Duly appointed otficcr — (Constitution of India 

(1850), Art. 226). 

The definition of a District Magistrate in 
the U P (Temporary) Control of Rent and 
Eviction Act no doubt does not require that 
the authority should be conferred in any 
particular form but an order to be valid 
should be so worded as to indicate that that 
order had the effect and was intended to 
authorise the officer to perform the functions 
of the District Magistrate under the Act. 
Where the District Magistrate passes an order, 
before any olficer was posted and has taken 
charge in the district, saying that a Deputy 
Collector was being posted and that he ^'ould 
ia*ve up house and rent control work, the 
language of the order does not lead to the 
inference that the District Magistrate by that 
order intended to confer authority upon the 
particular officer who on being posted sub¬ 
sequently took charge. The language in the 
nrd?r merely indicates that at that time he 
was merely considering what would be the 
distribution of work among the officers. Fur¬ 
ther before the District Magistrate might 
have the authority to delegate powers and 
authorise an officer to perform the functions 
of a Dislrict Magistrate under the Act such 
officer must have already taken over charge 
in the district and become subordinate to the 
District Magistrate. Consequently the officer 
v/ho is subsequently posted and taken charge 
has no authority to act under the Act and 
an order of allotment passed by him cannot 
be given effect to. (Paras 3, 4) 

Held that in the circumstances the applica¬ 
tion of landlord for mandamus directing the 
authorities not to give effect to such order 
of allotment must be allowed. (Para 4) 

Anno: C. P. C., App. HI, Const, of India, Art. 

226 N. 11. 

D. Sanyai, for Applicant; B. L. Gupta, for 
Opposite Party; Hari Swarup holding the brief 
of the Standing Counsel, for the State. 

ORDER : By this writ petition under Art. 226 
of the Constitution the petitioner seeks issue of 
a writ of mandamus directing the Rent Control 
and Eviction Officer. Kanpur, opposite party No. 
3, the District Magistrate, Kanpur, opposite party 
No. 4, and the State of Uttar Pradesh, opposite 
party’ no. 5, not to give effect to the allotment 
order dated 12-7-1950, passed by opposite party 
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No. 3. Opposite party No. 1, Mohan Lai Tiwari 
IS the person in whose favour the allotment order 
was passed and opposite party No. 2. Panna Lai 
IS the person who. according to the petitioner, is 
occupying the accommodation allotted by this 
order and whom the petitioner wants to retain 
as occupant of that accommodation. 

The petitioner claims to be the owner of the 
accommodation. The fact that the petitioner is 
the owner of the accommodation is not contested 
by the opposite parties. The only opposite party 
who filed a counter-affidavit is*^ opposite party 
No. 1 Mohan Lai Tew'ari. No counter-affidavits 
have been filed by any of the other four oppo¬ 
site parties. 

(2t When this petition came up for hearing 
before me. learned counsel for the petitioner 
sought permission to argue first one point which 
v/as more or less a question of law and that re¬ 
lated to the authority of opposite party No. 3 to 
pass the order challenged by this writ petition. 
The post of opposite party No. 3 at the time of 
the order of allotment was held by Shri P. S. 
Tandon who. it appears, was a probationary De¬ 
puty Collector. 

According to the affidavit filed in support of 
the petition, no express order was passed by the 
T^istrict Magistrate of Kanpur authorising Shri 
P. S. Tandon to perform the functions of the 
District Magistrate under the U. P. (Temporary) 
Control of Rent and Eviction Act or under any 
01 the provisions of that Act. The affidavit says 
that the District Magistrate only passed one 
single order which was to the following effect: 

“A probationary Deputy Collector is being post¬ 
ed here. He will take up house and rent con¬ 
trol work.” 

(3t There are two aspects v/hich are of impor¬ 
tance. The first is that this order was pa^.sed at 
a time when Shri P. S. Tandon had not yet taken 
over charge in the district of Kanpur and was 
still being posted to that place. The latter por¬ 
tion of the order cannot, therefore, be deemed to 
be an order authorising him to perform the func¬ 
tions of a District Magistrate as no such order 
could be passed until he had already taken over 
charge in the district and had become subordi¬ 
nate to the District Magistrate so that the Dis¬ 
trict Magistrate might have authority to delegate 
the powers to him. 

The second aspect is that the language used 
ir. the order of the District Magistrate merely 
indicates that the District Magistrate was con¬ 
sidering at that time what would be the distri¬ 
bution of work among the officers and he said 
that Shri P. S. Tandon would take up house and 
rent control work. In recording this order, it does 
not appear that the District Magistrate intended 
by the order passed to confer authority on Shri 
P. S. Tandon to perform the functions of a 
District Magistrate under the U. P. (Temporary) 
Control of Rent and Eviction Act. 


A. r. R. 

Magistrate of Kanpur. No counter-affidavits have 
been filed on their behalf and no attempt has 
been made to contest the correctness of the alle¬ 
gation made by the petitioner in para No. 23 of 
his affidavit that only one single order was pass¬ 
ed by the District Magistrate which was to the 
effect mentioned above. Hence it must be held 
that no other order was passed conferring autho¬ 
rity on Shri P. S. Tandon to perform the func¬ 
tions of the District Magistrate under the Act. 

(4) Learned counsel for the opposite party Mr 
Brij Lai Gupta urged that the definition of a 
District Magistrate in the U. P. (Temporary) 

Control of Rent and Eviction Act did not require 
that the authority should be conferred in any 
particular form, and consequently the Court 

should not insist that the order should be in any 
particular form. It is correct that no particular 
form is prescribed but an order to be valid should 
be so worded as to indicate that that order had 
the effect and was intended to authorise tbe 
officer to perform the functioas of the District 
Magistrate under the Act. Such an infer¬ 
ence does not follow from the actual order 

which was passed by the District Magis¬ 
trate. It must, therefore, be held that the 
allotment order was passed by an officer who 
had no authority to make the order of allotment 
and consequently it cannot be given effect to. 

It appears from the further facts given in the 
affidavit of the petitioner that this order of 
12-7-1950, was subsequently considered by the 
Housing Committee which made a recommenda¬ 
tion that the order of allotment should be with¬ 
drawn and the accommodation should be allotted 
to Panna Lai opposite party No. 2. This recom¬ 
mendation of the Housing Committee was accept¬ 
ed by opposite party No. 3 who vacated his pre¬ 
vious order of 12-7-1950. 

^ Thereupon, opposite party No. 1 approached 
the State Government who set aside the order of 
cancellation and restored the order of opposite 
party No. 3 dated 12-7-1950. There is no sugges¬ 
tion that the State Government, while exercising 
ils powers, passed any allotment order of its own. 

All that is stated is that the State Government 

restored the order of opposite party No. 3 dated 
12-7-1950. That order being invalid and having 
been passed by a person having no authority to 
pass such an order, the restoration of that order 
by the State Government would not make it a 
valid order liable to be enforced. In these cir¬ 
cumstances. this writ petition must succeed on 
this preliminary ground. 

(5) I. therefore, direct that a writ of manda¬ 
mus shall issue to opposite parties Nos. 3 to 5 not 
to give effect to the order passed by opposite 
party No. 3 on 12-7-1950, directing the petitioner 
to let out the accommodation to opposite party 
No. 1. Since the petition has been decided on a 
technical point, I make no order as to costs. 

A/M.K.S. Petition allowed. 


In the counter-affidavit Mohan Lai Tew’ari con¬ 
tented himself by stating that the assertion made 
by the petitioner in his affidavit that Shri P. S 
Tandon was not a duly appointed officer under 
S. 2 (d>, XT. P. (Temporary) Control of Rent and 
Eviction Act was denied. In case there was any 
proper order actually conferring the authority on 
Shri P. s. Tandon, the opposite party in his 
affidavit could have re-produced it or at least 
made a reference to it. 

It may be noticed that, in this case, the Rent 
^ntrol and Eviction Officer of Kanpur was him- 
seu an opposite party and so was the District 
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V. BHARGAVA J. 

Najib Khan. Applicant v. State through D. M., 
Meerut, Opposite party. 

Criminal Misc. Writ No. 1594 of 1952, D/-27-1- 
1954. 

Constitution of India, Arts. 226 and 7 —Scope of 
proceedings — (Influx from Pakistan (Control) 
Act (1949), S. 7). 

The question whether the petitioner is or 
is not a citizen of India is a question of fact. 
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Where the criminal court has already exa¬ 
mined the position, evidence cannot be re¬ 
corded and the question whether or not the 
petitioner migrated from India cannot be gone 
into in detail in proceedings under Art. 226 
especially where there was no assertion that, 
after migration, the petitioner again acquired 
Indian citizenship in accordance with the pro¬ 
viso to Art. 7 of the Constitution. (Para 2) 

M. H. Beg, for Applicant; J. R. Ehatt, A, G. A., 
for Opposite Party. 

ORDER: By tliis petition under Art. 226 of 
the Constitution the petitioner seeks the issue of 
a writ, order or direction to the opposite party, 
the State of Uttar Pradesh, in the nature of cer¬ 
tiorari and/or mandamus and/or prohibition so 
that the petitioner may not be deported to 
Pakistan. 

(2) It appears from the petitioner’s own affida¬ 
vit that he went to Pakistan some time in the 
year 1948 before the permit system was introduced 
between India and Pakistan regulating movement 
of persons from one country to the other. There¬ 
after the petitioner was unable to return to India 
for a month. He, however, obtained a temporary 
permit and returned to India. The period of that 
temporary permit lapsed and thereafter the peti¬ 
tioner was prosecuted under the provisions of the 
Influx from Pakistan (Control) Ordinance, 1948 
and was convicted and fined. Proceedings are now 
being taken to arrest the petitioner in order to 
deport him to Pakistan. The proceedings for 
deportation are challenged on the allegation that 
the petitioner is a citizen of India and conse¬ 
quently S. 7 of the Influx from Pakistan (Control) 
Act cannot be applied to him. 

The question whether the petitioner is or Is not 
‘a citizen of India is a question of fact. The peti¬ 
tioner contends that he is still a citizen of India 
and he never migrated from India. His case in 
the affidavit is that he left for Pakistan because 
his sister’s son was one of the refugees who left 
for Pakistan and the petitioner learnt that that 
young boy was crying for the petitioner so that 
the petitioner left in search of the boy. 

On behalf of the opposite party it Ls alleged 
that the petitioner had migrated to Pakistan. As 
agaimst the affidavit of the petitioner that he went 
to Pakistan without any intention of settling down 
and taking his family there are several circum¬ 
stances. Firstly, the petitioner was prosecuted 
under the Influx from Pakistan (Control) Ordi¬ 
nance of 1948 and in that case the trial Court 
came to the finding that the petitioner had 
migrated to Pakistan. Secondly, when the peti¬ 
tioner came back to India under a temporary per¬ 
mit, he applied in the capacity of a per.son who 
had migrated from India. Further, the petitioner 
has moved for his permanent resettlement in 
India in Form C prescribed for the pur¬ 
pose by the rules made under the Influx 
from Pakistan (Control) Act. In that form O an 
application can be presented by only such a per¬ 
son as has already migrated to Pakistan. In 
thus making an application in that form, the 
petitioner has declared that he is a person who 
had migrated from India to Pakistan. 

Such being the circumstances it is not possible 
to accept the petitioner's contention that he never 
migrated from India. Evidence cannot be record¬ 
ed and the question cannot be gone into in detail 
|in these proceedings under Art. 226 of the Con¬ 
stitution. 'The criminal court has already examined 
Ithe position and if the petitioner thinks that he 
has a remedy in civil court he can move the 


civil court for a decision on this question. So far 
as this writ petition is concerned, it has to be 
decided on the basis that the petitioner has failed 
to satisfy the Court that he had not migrated 
from India. Further, there is no assertion that, 
after migration, the petitioner ^ain acquired 
Indian citizenship in accordance with the proviso 
to Art. 7 of the Constitution. It must, therefore, 
be held for the purpose of this petition that the 
petitioner is not an Indian citizen. Consequently 
S. 7, Influx from Pakistan (Control) Act is appli¬ 
cable to him and no writ can be issued restrain¬ 
ing the opposite party from deporting him. 

(3) The petition is dismissed. The stay order 
dated 25-8-1952 is vacated. 

A/H.G.P. Petition dismissed. 
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Badrul Islam, Plaintiff-Appellant v. The Sunni 
Central Board of Waqf, U. P. Lucknow, Defendant- 
Respondent. 

First Appeal No. 221 of 1946, D/- 21-1-1954, 
against decision of Civil & Sessions Judge, Kan¬ 
pur. D/- 17-7-1945. 

(a) U. P. Muslim Waqfs Act (13 of 1936), 
S. 2(2) (i) — Payment for benefit cf Waqif’s 
descendant. 

Any payment to the mutwalli even though 
he be a descendant or a member of the family 
of the w’aqif Is not a payment to him for his 
benefit in the sense in which the w'ord ‘benefit' 
is used in Cl. (i), Sub-s. (2) of S. 2 oi the 
Act. The payment is not made lo him on 
account of his having that relatioiuship with 
the waqif as a member of his family or as 
his descendant but is on account of another 
character filled in by him that is of being a 
mutw^ahi. The payment is, therefore, to a 
mutwalli and not to a descendant or a mem¬ 
ber of the family. (Para G) 

(b) U. P. Muslim IVaqfs Act (13 of 1936), S. Z[l) 
— Applicability — Effect of subsequent non-exis¬ 
tence of waqf property inside the State. 

Where part of the property included in a 
waqf deed admittedly was situate in U. P. 
Wlien S. 2 of the Act came into force on 
the enforcement of the Act. the \vaqf became 
subject to the Act and will not cease to be 
so subject when subsequently none of the pro¬ 
perty included in the waqf is situate in Uttar 
Pradesh. (Para 7) 

Therefore the fact that on the date on 
w'hich the Central Board issued a notification 
later on there was no property within U. P. 
cannot make the Act inapplicable to the wakf. 
No provision in the Act fixes the date of the 
notification under S. 5(1) by the Central 
Board to be a relevant date for the purpose 
of determining whether a particular waqf 
would be subject to the Act or not. (Para 8) 

(c) U. P. Muslim Waqfs Act (13 of 1936) — 
Legislative competence to pass the Act — (Gov¬ 
ernment of India Act (1919), S. 80A). 

It is true that under S. 80A, Government 
of India Act of 1919 the local legislature of 
a province had power to make laws for the 
peace and good government of the territories 
for the time being constituting that province 
and could enact law’s which could regulate 
. any central subject with the previous sanction 
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of the Governor-General. The Muslim Waqfs 
Act of 1936 was enacted after obtaining such 
sanction. That may not give power to the 
legislature to make laws which may affect the 
peace and good government of the territories 
beyond the limits of the United Provinces. 
The Act. in brief, however providevS for a sort 
of supervision over the mutwalli for the better 
management of the waqfs and there is no¬ 
thing in it which can be construed as affect¬ 
ing the oeace and good government of terri¬ 
tories beyond the limits of United Provinces. 
In the circumstances therefore the Act cannot 
be considered to be beyond the legislative po¬ 
wers of U. P. Legislature on the ground that 
it affected propertv situate oudside the terri¬ 
torial limits of the United Provinces. (Para 9> 

M. H. Beg. for Appellant: kl. A. Kazmi, for 
Re.spondent. 

UAGTUTUA31 DAYAL J. : 

Hafiz Abdul Karim executed three waqf deeds 
In 1917 and 1918. Not'firation was issue! by the 
Central Board constituted under the Muslim 
Waqfs Act CU. P. Act No. 13 of 1936) on 26 - 2 - 1944 , 
under S. 5, sub-section (1) of the Act, that the 
provisions of the Act would apply to these three 
waqfs. Badrul Islam, the mutwalli under the 
three waqf deeds, instituted a suit agai'st the 
Sunni Central Board of Waqfs for a dedaration 
that these waqfs were exempt from the operation 
of the Muslim Waqfs Act The Civil Judge did 
not agree with the contention for the plaintiff 
and dismissed the suit. 

(2) The plaintiff subnnts to the decree with res¬ 
pect to one of the waqfs, v;hich was created by a 
deed, dated 11-5-1917. He challenges the decree 
of the court, below with respect to the other t'^'O 
deeds executed on 20-3-1917, a-'d 11-6-1918. r s.:e> 
tively. 

Badrul Islam, th? plaintiff, ha.s migrated t-' 
Pakistan and the Custodian of Evacuee Propertv 
has been given notice of this appeal in view' of 
S. 50. Administration of Evacuee Property Act 
(Act No. 31 of 1950i. He has not applied to be 
Impleaded and we did not consider it rece.'^sary 
to implead him in the exercise of our p-owers un¬ 
der S. 50. sub-section (2) of the Act. 

(4) Exemption is sought for the first deed, detsi 
20-3-1917, as supplemented by a deed, dated 3-7- 
1919. on the ground that under the terms of the 
deed creating the waqf more than 75 p^r cent, 
of the total income after deduction of la^d re¬ 
venue and cesses payable to the State Cover.'.me .t 
of the property covered by the deed of waqf was 
payable for the benefit of the waqif or his descen¬ 
dants or any member of his family and that, there¬ 
fore, this Act did not apply in view of S. 2, sub¬ 
section (2). Cl. fi) of the Act. Parties agreed 
that this wakf would be exempted from the opera¬ 
tion of the Act in case it was held that Rs. 600 
made payable to the mutwalli under the terms 
of the waqf deed amounted to a payment for the 
benefit of the descendants of the waqif. 

Paragraph 4 of the waqf deed executed on 20-3- 
1917. is: 

‘‘The details of expenses: 

“The income from the waqf property after de¬ 
ducting the expenses like income-tax, hou-e tax, 
repairs and salaries of the employees, etc., shall 
be spent in this manner; 

“Rupees six hundred shall be paid to Badrul 
Islam Mutwalli and thereafter to each Mutwalli 
for the time being annually and Rs. 1.200 for 
the spiritual benefit of the waqif, Rs. 300 per 
annum to Must. Sahibunnisa, wife of the waqif 


.all Rs. 3,120 shall be spent annual¬ 
ly and the balance shall equally be divided 
amongst the five sons.” 


(5) Paragraphs 1 and 2 of the wakf deed relate 
to the appointment of mutwalli and provide that 
the waqif would be the first mutwalli for his life¬ 
time and after his death his eldest son Badrul 
Islam shall be the mutwalli and after his death 
mutw'alliship shall devolve upon Mishahul IJam 
and thereafter would be devolving on the eldest 
son living. It is only in the absence of any male 
descendant that a mutwalli would be aopointsd > 
from among competent and honest Muslims. 

C6) The contention for the appellant is that, as 
a mutwalli would be one of the descendants of 
the waqif till a certain contingency coxes into 
existence, this payment of Rs. 600 to the mutwalli 
will always be a payment to one of the descendants 
of the waqif and that, therefore, this amount 
should be taken to be a payment for the benefit 
of the waqif’s descendants or a member of his 
family. We are not prepared to agree with this 
contention. It is clear from the provisions of para. 

4 of the waqf deed that the payment to the sons 

from the balance after the payment of Rs. 
3,120 has been made to others. The waqif does 
not say in the deed that the eldest male mexber 
of the family, who, according to the terms of the 
deed, v/ould be the mutwalli, would get any larger 
share in the balance left after the other pay¬ 
ments are made. 


The payment of Rs. 600 Is not to such eldest 
son or member of the family on account of his 
having that relationship with the waqif but is on 
account of another character filled in by that 
particular member of the family and that cha’^ac- 
ter is of being a mutwalli. The payment is, there¬ 
fore, to a mutwalli and not to a descendant er a 
member of the family, even__though at a certain 
point of time the mutwalli happens to be a mem¬ 
ber of the family or a descendant of the 
waqif. In this connection it may be men¬ 
tioned that every person w^ho gets a bene¬ 
fit under the waqf w’ould answer the definition of 
a beneficiary and that a bf^neficiar^^ and a mutwalli 
are separately defined in the Act itself. It should 
be inferred therefore that any pa^nnent to the 
mutwalli even though he be a member of the 
family is not a payment to him for his benefltt 
in the .sense in which the word ‘benefit’ is usea| 
in Cl. n), sub-section (2) of S. 2 of the Act. We 
are, therefore, of opinion that the court below 
was right in holding that the sum of Rs. 600 shoiUd 
not be taken to amount to a payment for the 
benefit of the waqif’s descendant and that in view 
of the agreement between the parties the v,aqr 
cannot be said to be outside the operation of tne 
Muslim Waqfs Act of 1936. 

(7) The wakf deed, dated 11-6-1918, related to 
a house situate at Delhi and each of over ^ 
of rupees invested in a tannery at Kanpur. Tm. 
amount, according to the plaintiff himself, ^ 
rr.ained invested at Kanpur till 1943 
shares in the Kanpur tannery were sold anct tn- 
proceeds equivalent to the amount 
the waqf were invested in a business 
which was owned by the plaintiff solely. TOe c 
tention for the plaintiff, therefore, is that 
Muslim Waqfs Act of 1936 does not apply ^ 
waqf in view of the provisions of sub-section t 




of S. 2 of the Act. 


ffiis sub-section (1) is: . , .wj, 

lave as herein otherwise specifically state^ 

ict shall apply to all waqfs, 

efore or after this Act comes Into force, 
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part of the property of which is situate In the 
Uttar Pradesh." 

There can be no doubt that part cf the property 
included in the waqf deed was situate in U. P. 
till 1943 according to the plaintiff’s own allega¬ 
tion and that, therefore, when S. 2 of the Act 
came into force on the enforcement of the A:t, 
this waqf became subject to this Act. The e is 
no provision in the Act that a waqf which has 
become subject to the Act will cease to be ro sub¬ 
ject when none of the property included ia the 
waqf deed is situate in the Uttar Prarle^h. It 
would follow, therefore, that when once this waqf 
became subject to the Act it would co'.tinue to bo 
subject to it even if the plaintiff’s allegation that 
the cash had been withdrawn from the Kanpur 
tannery and had been Invested at Delhi be 
correct. 

(8) The contention for the appellant really is 
that at the time when the Central Board issued 
the notification in Februaiy 1944 no rrope“ty in¬ 
cluded in the waqf deed was situate in U. P. and 
therefore the Muslim Waqfs Act cannot apoly to 

( this waqf. No provision in the Muslim Waq's Act 
of 1936 fixes the date of the notification u d^r 
S. 5(1) by the Central Board to be a relevant date 
for the purpose of determining whether a parti- 
CTjlar waqf would be subject to the A''t or not. 
It is,true that the provl'^ions of S?. 5 to 71 of the 
Act did not come in force till son;e time in 1941. 
This fact has no bearing because it appears that 
the late enforcement of these provisions was due 
to the fact that what was provided by these pro¬ 
visions could not have been given effe t to till 
the Central Board had found on investi^^ation 
through proper agency the waqfs whi h v; re sub¬ 
ject to the Act. It was no use er!forcl''g th'se 
provisions which could not have been gi 'en effect 
to. It v/as for this reason that these sections were 
later enforced. 

(9) Lastly, it was urged for the appellant that 
the Muslim Waqfs Act of 1936 was bevond the 
legislative powers of the U. P. Legislat’ ro u^der 
the Government of India Act. 1919, as it effected 
the property situate outside the territorial liTlts 
of the United Provinces as this province was call¬ 
ed at the time. 

It is true that under S. 80A, Goverrim'^nt of 
India Act of 1919 the local legislature cf a rro ince 
had power to n ake laws for the pea'’e a^d aoad 
government of the territories for the ti^e I'ei'^g 
constituting that province. It could c^a't law? 
which could regulate any central subie't with the 
previous sanction of the Governor-Ge’"erai. The 
Mushm Waqfs Act of 1936 was enacted after ob¬ 
taining such sanction. That may rot gi e r-o'^'er 
to the legislature to make laws which may affe t 

I the territories outside the p'^rtimlar pro i"c^. But 
we find nothing in the Act whi'h ran be ron- 
strued to affect the peace a’^d g*od rommment 
of the territories beyond the Unrits of the U'it'^d 
Provinces. The Act. in brief, pro.id's for a ^rrt 
of supervision over the mutwaPi for the better 
management of the wanfs. Whatever powers the 
mutwalli had under the waqf or under any l?-w 
do not appear to have been curtailed. In the 
clrcuTr*<!tanres. we do not con.^lder that tbi«: Act 
was beyond the legislative power of the U. P. 
Legislature. 

(10) In view of the above we are cf that 

this anpeal .should fall. We accordingly dismiss 
it with costs. 

A/M-K.S. Appeal dismissed. 
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ROY J 

Autar Singh and another. Applicants v. State. 

Criminal Revn. No. 530 of 1952, D/- 20-1-1954, 
from order of S. J.. Dehradun, D/- 26-2-1952. 

(a) Criminal P. C. (1898). Ss. 145, 107 -- Con¬ 
version of proceedings — 35 Cal 117, Dissented 
from. 

Proceedings started under S. 145, Criminal 
P. C. can be converted, into proceedings under 
S. 107, Criminal P. C. 35 Cal 117. Dissented 
from; 34 All 449; 39 Cal AIR 1942 Pat 
331; AIR 1943 Nag 76, followed. (Para 4; 
Anno; Criminal P. C., S. 145, N. GO. 

1953 Mitra: S. 145, (Topic discussed in N 60 to 
S. 145 in A.I.R. Com., extra; See 1953 Mitra, 3. 145 

P. 475, N. 432 “Adteration_proceedings" and 

P. 479, N. 437 "Sub-section (10)....see 107). 

(b) Criminal P. C. (1808), Ss. 145, 107 -- Ques¬ 
tion of title — Powers of Magistrate 

In a case where there is a dispute concern¬ 
ing land, it is proper to take action against 
both sides if S. 107, Criminal P. C. is to be 
resorted to because binding over one party 
puts the other at an advantage. But it can¬ 
not be said that the Court should not investi¬ 
gate the title and the facts about possession 
of the parties. Such an inquiry falls legi¬ 
timately within the purview of a criminal 
Court acting under S. 107, Criminal P. C.. 
because the Court has to find out who is the 
aggressor and who has the right on his side. 
Such an inquiry into the title may be out of 
place under S. 145 proceedings which are 
mainly concerned with the maintenance in 
possession of a person dispossessed within two 
months of the passing of the preliminary order, 
but they cannot be said to be out of place 
where action is not taken under that section 
but under S. 107 of thp Code. In view ol 
Sub-s. (10) of S. 145. it is within the dis¬ 
cretion of the Magistrate to proceed either 
under S. 145 or under S. 107 or under both 
the sections of the Code and when he proceeds 
under S. 107, he is perfectly justified in find¬ 
ing out the respective rights of the parties 
and also in giving a finding as to the fact of 
possession. AIR 1948 Nag 76. Ref. (Pa.ras 5, 6) 
Anno: Criminal P. C.. S. 145, N. 60. 

1953 Mitra: S. 145 (Topic discussed in N. 60 to 
S. 145 in A.I.R. Com., extra: See 1953 Mitra. S. 145. 

P. 475. N. 432 "Alteration_proceeding':" and 

P. 479, N. 437 "Sub-section (10).Sec 107"). 

Criminal P. C., S. 145, N. 4. 

1953 Mitra: S. 145. P. 413. N. 388 “Sections.. 
145" (25 Pts. extra in N. 4 co S. 145 in A.I.R. Com, 
— A.I.R. C'^m. note exhaustive). 

Criminal P. C., S. 107. N. li. 

1953 Mitra: S. 107, P. 224. N. 232 "wrongful.... 
peace" (2 Fts. extra in N. 11 to S. 107 in A.I.R. 
Com. — 2 Pt.':, extra in Mitra — For illustrative 
cases, see footnotes in N. 11 to S. 107 in A.I.R. 
Com.). 

Janardan Swavup Gupta, for Applicants; Aqlq 


Hasan, for the State. 

CASES REFERRED ; Paras 

(A) (’08) 35 Cal 117: 6 Cri LJ 398 4 

(Bl (’12) 34 All 449: 13 Cri LJ 526 4 

(C) (’12) 39 Cal 150. 12 Cri LJ 5C9 4 


(D) (V"9) AIR 1942 Pat S'^l: 43 Cri LJ 637 4 

(E) (V35) AIR 1948 Nag 76: 49 Cri LJ 61 4. 5 

ORDER: ■ This Is an appiration in re 1 inn by 
Autar Singh and Sewan Singh against an order 
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dated 26-2-1952, passed by the learned Sessions 

Judge of Dehra Dun in proceedings under S 107 
Criminal P. C. ’ ’ 

(2) The case started on the complaint of one 
Ringhna. He alleged in the complaint that he 
was a tenant of certain plots of land in village 
Archadea Grant: that on 25-7-1949, he had 
borrowed a certain sum of money from one 
Bekshi Amar Nath and had given the land to him 
for three years ending with Rabi 1358 Fasli; that 
on 9-5-1951. ho had repaid the entire loan and 
Bakshi Amar Nath had put him back into pos¬ 
session of the land, and that when he wanted to 
cultivate the land the applicants objected and 
became ready to use force. 

The complaint was filed before the Sub-Divi¬ 
sional Magistrate, Dehra. Dun, who called for a 
police report. Tire Station Officer, Kotwali, re- 
ported that there was a dispute between Ringhna 
on one side and the apolicants on the other and 
there was a likelihood of the breach of peace. He 
recom.mended that action be taken under S. 145. 
Criminal P. C. On that report the Sub-Divisional 
Magistrate ordered that as there was a likelihood 
of a breach of peace, the land be attached. He 
directed the parties to file their written statements 
m the court of the City Bench of Magistrates, 
First Class, and transferred the file to that court 
for disposal. 

(3) In that court a question arose as to whether 
nroceeclings were to be taken under S. 145 or un¬ 
der S. 107, Criminal P. C. The learned Bench of 
Magistrates, after hearing counsel for the parties, 
decided on 16-8-1951 that they should proceed un¬ 
der S. 107, Criminal P. C. and not under S. 145. 
Notice under S. 107 w'as. therefore, issued and 
read out to both the applicants and they were 
required to furnish personal bonds for Rs. 2000/- 
togethcr with two sureties for Rs. 1000/- each 
That order was confirmed after evidence had been 
gone into, 

(4) The first question which has been urged be¬ 
fore me is that the case having been started un¬ 
der S. 145. Criminal P. C.. it could net have been 
converted into one under S. 107 of the Code, and 
that the proceedings w^ere consequently without 
jurisdiction. The argument is that an application 
bad already been made under S. 145 and that ad- 
irdttedly the dispute relates to immovable pro¬ 
perty. Tliis argument was on the str« ngth of a 
decision in — ‘Balajit Singh v. Bhoju Ghose’, 35 
Cal 117 (A), where it w^a.s held that in such cases 
the court is compelled by the terms of S. 145 to 
go on with the trial and the directions in that 
section are mandatory. It is undoubtedly tnie 
that in that case it was held by the Calcutta High 
Court that S. 145—proceedings cannot be converted 
into proceedings under S. 107 of the Code. The 
view taken in the Calcutta High Court w'a^, how^- 
ever, dissented from by this Court in — ‘Emperor 
V. Thakur Pande’, 34 All 449 at p. 450 (B) and 
later by a Full Bench of the same court in — 
‘Emperor v. Abbas’, 39 Cal 150 (C). In — 'Madho 
Singh V. Emperor', AIR 1942 Pat 331 (D), the view 
taken in — ‘39 Cal 150 (CV. had been approved. 
And the same view w'as apnro^’ed of by the Nag¬ 
pur High Court' in — ‘Shamrao Deorao v. Emperor', 
AIR 1948 Nag 76 (E). It is. therefore, obvious that 
in the present case the procepciings under S. 107, 
Criminal P. C. were not without jurisdiction. 

fS) It W’as next contended that the court should 
not have given any finding as to the rights of the 
parties and that in any case proceedings ought to 
have been taken against both the sides. A simi¬ 
lar question was considered by the Nagpur High 


A. I. R. 

Court in - ‘AIR 1948 Nag 76 (E)’, cited above 
In a case where there is a dispute concerning land 
It ^ proper to take action against both sides if 
S. 107, Criminal P. C. is to be resorted to because 
binding over one party puts the other at an ad¬ 
vantage. But it cannot be said that the court 
should not investigate the title and the facts about 
possession of the parties. Sucli an inquiry falls 
legitimately within the purview of a criminal court 
acting under S. 107, Criminal P. C. because the 
court had to find out wffio is the aggressor and, 
who has the right on hi.s side. Such an inquiry 
into the title may be out of place under S. 14S 
proceedings which are mainly concerned with the 
maintenance in possession of a person dispossessed 
within two months of the passing of the preli¬ 
minary order, but they cannot be said to be out 
of place where action is not taken under that sec¬ 
tion but under S. 107 of the Code. 

Subnsection (10) of S. 145 of the Code, which 
was introduced by the Amending Act (No. 18 of 
1923), provides that nothing in this section shall 
be deemed to be in derogation of the powers of 
Magistrates to proceed under S. 107. It was, 
therefore, within the discretion of the Magistrate 
to proceed either under S. 145 or under S. 107 or! 
under both the sections of the Code. 

(6) In my opinion, therefore, the courts were 
perfectly justified in finding out the respective 
rights of the parties and also in giving a finding 
as to the fact of possession. The order passed by 
the court below is correct. There is no force in 
this revision application which is accordingly re¬ 
jected. 

A/H.G.P. Revision rejected. 
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(FULL BENCH) 

RAGHUBAR DAYAL, AGARWALA AND 

MUKHERJI JJ. 

Sukhnandan Lai and others, Appellants v. 
Musammat Raj Kali and others, Respondents. 

First Appeal No. 491 of 1944, D/- 3-2-1953, 
against order of Civil J., Muzaffarnagar, D/- 
3-6-1944. 

*(a) Debt Laws — U. P. Encumbered Estates 
Act (2.) of 1934), Ss. 9(5) and 13 — Creditors’ 
right to recover amount due from non-applicant 
debtor. 

The true import of S. 13 of the Encumber¬ 
ed Estates Act is to discharge, so much of a 
joint debt only as is due from a landlord 
applicant himself, and not to lead to the 
discharge also of that portion of the debt 
which can be recovered from the non-appli¬ 
cant joint (debtor. In other words, the pro¬ 
visions of S. 9(5) of the Encumbered Estates 
Act cannot be used for holding that the 
creditor’s right to recover the amount^ due 
from non-applicant debtors gets extinguished 
on his failure to file a claim under S. 10 
against the landlord applicant in view of S. 

13 of the Encumbered Estates Act. AIR 1941 
All 363 (PB), Criticised; AIR 1950 All 378 
(FBh Rel. on: AIR 1940 All 148 (FB); AIR 

1942 All 153 (FB), DLsting. Case law Ref. 

(Para 43) 

During the pendency of a suit by 
mortgagee against the mortgagor and his 
subsequent transferees, the mortgagor, after 
the preliminary decree was passed, apphea 
under S. 4 of the Encumbered Estates Aci. 

He did not mention the debt under this mort- 




y*. 

y 
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gage or decree passed by the ordinary civil 
Court in his written statement under S. 8 
of the Act. The mortgagee decree-holder too 
did not file any claim under S. 10 of the Act. 
The Special Judge passed decrees under S. 

14 of the Act. The decree-holder filed an ap¬ 
plication for the preparation of a final de¬ 
cree. Among other grounds, it was contended 
that the decree-holder had no right to apply 
for a final decree because he had not proved 
his debts before the Special Judge in the 
Encumbered Estates Act proceedings. This 
contention found favour with the Civil 
Judge and he rejected the application. The 
decree-holder appealed. 

Held that the Court below was wrong in 
dismissing the application for the prepara¬ 
tion of the final decree and that the Court 
should proceed with the preparation of the 
final decree with respect to the amount due 
from the non-applicant joint debtors treat¬ 
ing the proportionate amount due from the 
applicant debtor to have been discharged in 
view of the failure of the creditor to claim 
that amount against the applicant debtor in 
the proceedings under the Encumbered 
Estates Act. (Para 46) 

(b) Debt Laws — V. P. Encumbered Estates 
Act (25 of 19.14), S. 13 — “For all purposes.” 

The expression “for all purposes and on 
all occasions” in S. 13 does not cover suits 
against non-applicant debtors. (Para 8) 

(c) Debt Laws — U. P. Encumbered Estates 
Act (25 of 1934), S. 13 — S. 13 is to be inter¬ 
preted independent of S. 9 (5) (c) and (d) — 
Principle of interpretation — (Civil P. C. (1908), 
Pre.) — (interpretation of statutes). 

In S. 9, sub-clauses (c) and (d) are intro¬ 
duced in the U. P. Encumbered Estates Act 
by the Amending Act 11 of 1939. No amend¬ 
ment is made in S. 13 by that Act. There¬ 
fore, the interpretation of S. 13 should not 
be dependent on the effect of the provisions 
of S. 9(5) (c) and (d). It must continue to 
bear the same interpretation which it would 
have borne without those previsions. More¬ 
over, a certain provision of an Act is prima¬ 
rily to be interpreted according to the lang¬ 
uage used in that provision and help from 
other provisions of the Act in interpreting it 
ought to be taken only when its provisions 
are capable of more than one meaning. 

(Para 10) 

Anno; C. P. C.. Pre. N, 7 Ft. 5. 

(d) Debt Laws — U, P. Encumbered Estates 
Act (25 of 1934), S. 9(5) (a) — Joinder of credi¬ 
tor — Absence of provision — Effect. 

There is no provision in S. 9(5) (a) or any 
other section of the Encumbered Estates Act 
empowering the Court to implead a credi¬ 
tor whose debts happen to be mentioned by 
the debtor applicant in his written state¬ 
ment under S. 8 but who fails to file a 
claim. (Para 13) 

The fact that the absence of a provision 
empowering the Special Judge to implead 
the creditor for the purposes of determin¬ 
ing the amount due from the non-applicant 
debtors makes it clear that such determina¬ 
tion is contemplated and enjoined by the 
Act only in those cases in which the creditor 
has filed a claim and seeks such determina¬ 
tion and that such determination is not to 
be made in cases in which the creditor has 
not filed a claim though the debtor appli¬ 


cant has mentioned the debt in his written 
statement under S. 8. (Para 13) 

(e) Debt Laws — V. P. Encumbered Estate.s 
Act (25 of 1931), S. 9(5) — Applicability and 
scope of S. 9(5) — AIR 1947 Oudh 201, Dissent¬ 
ed from. 

The provisions of S. 9(5) and Cls. (a) and 
(b) come into effect only when the creditor 
has filed a claim before the Special Judge 
against the debtor applicant and not in any 
other case. (Para 13) 

There is nothing in the provisions of S. 9(5) 
which would show that its provisions super¬ 
sede the provisions with respect to the execu¬ 
tion of decrees against non-applicant debtors. 
These provisions just supplement the exist¬ 
ing provisions and are applicable only when 
the amount due from non-applicant debtor 
has been determined by the Special Judge 
in the exercise of his jurisdiction to deter¬ 
mine the amount of debt for which the ap¬ 
plicant is liable and for which the non¬ 
applicants are liable and this jurisdiction he 
gets only after the creditor puts in a claim 
before him. AIR 1947 Oudh 201, Dissented 
from. (Para 39) 

Clauses (c) and (d) of S. 9(5) just provide 
a quicker remedy for the creditor to realise 
the amount due from non-applicant debtors 
but do not bar him, if he be so pleased, from 
instituting a regular suit if no decree has 
been obtained from the Civil Court or to 
apply for execution on the basis of the 
amount determined to be due to him from 
the non-applicant debtors by the Special 
Judge. (Para 39) 

(f) Debt Laws — U. P. Encumbered Estates 

Act (25 of 19.34), S. 7(1) (a) — Scope and pur¬ 
pose of provisions in S. 7(1) (a) — AIR 194S 

All 770: AIR 1942 Oudh 248, Dissented from. 

The effect of the provision in S. 7(1) (a) 
is that an order for the stay of proceedings 
pending in any court is to be passed by the 
Court in which the proceedings are pending. 

It does not mean the automatic stay of the 
proceedings nor does it mean that the Court 
in which the proceedings are pending lost 
jurisdiction over those proceedings the mo¬ 
ment the Collector passed an order under S. 

6 . It is to be presumed that the creditor, 
when his suit gets stayed, does positively come 
to know of the institution of the Encumber¬ 
ed Estates Act proceedings by some of the 
debtors and. therefore, is expected to file his 
written statement of claim and have the 
liability of the applicant and non-applicant 
debtors determined. (Para 15) 

In case the proceedings are not stayed, 
there is a possibility that the creditor may 
not even know of the Encumbered Estates 
Act proceedings, and, therefore, the provi¬ 
sions of S. 7 or any other section of the En¬ 
cumbered Estates Act do not provide that 
the subsequent proceedings in that court 
would be null and void. AIR 1949 All 770; 
AIR 1942 Oudh 248, Dissented from. 

(Para 15) 

(g) Debt Laws — U. P. Encumbered Estates 
Act (2.5 of 1934), S. 9(5) — Remedial nro^ision 
— Interpretation of — AIR 1942 Oudh 482, Dis¬ 
sented from. 

Remedial provisions in respect of a class 
only should not be interpreted in such a 
manner as will bar the creditor’s claim 
against the non-applicant debtor, unless the 
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language of the provision Ls compelling so 
as to take away substantive rights of parties 
which the law has not positively denied 
them. AIR 1942 Oiidh 482, Dissented from. 

(Para 33) 

(h) Debt I.aws — TJ. P. Encumbered Estates 
. ict (25 of 1934), S. 9(5) — Jurisdiction of Special 
Judge when arises. 

The juri.sdiction of the Special Judge to 
apportion the liability of joint debtors arises 
when he has to determine the liability of 
the debtor applicant and which must be the 
ca^e only when the creditor puts in a claim. 
AIR 1950 All 378 (FB), Rel. on, (Para 42) 

(i) Debt Laws — U. P. Encumbered Estates 
Act (25 of 1931), S. 9(5) (b) — Creditor’s ‘Tighr 
— Extent and meaning of. 

The provision of S. 9(5) (b) does not lend 
support to the observation and to arguments 
to the eflect that the original right of the 
creditor on the basis of the original debt 
gives place to a new right which is created 
by the Special Judge's determination of the 
liability of the non-applicant debtor. The 
word '‘ri:::ht’' in S, 9(5) (b) does not mean 
the substantive right which arises in favour 
of the creditor on account of the joint 
debtors binding themselves to pay the debt 
when it Is borrov/ed but refers to a sort of 
procedural right for the recovery of the 
debt. A new substantive right would have 
come into existence only if the original right 
had been taken away by any provision of the 
law. But there is nothing in the Encumbered 
Estates Act which takes away that right. 

(Para 43) 

The v/ord ‘Tight’* in S. 9(5) (b) means 
that in view of the determination, the credi¬ 
tor’s original right gets limited to the right 
to recover the apportioned amount from 
the non-applicant debtors. If no such amount 
is determined, the original right continues 
and the creditor can sue the non-applicant 
debtor for such portion of the joint debt 
for which he is liable after taking into con¬ 
sideration the liability of the applicant debtor 
which is either discharged by virtue of S. 13, 
Encumbered Estates Act or is to be dealt 
with by the Special Judge. (Para 43) 

J. C. Mukerji and Man Singh, for Appellants; 
D. D. Seth and S. S. Dhawan, for Respondents. 
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KAGIIUBAR DAYAL J. : 

On 19-8-1936, a preliminary decree for sale was 
passed in favour of Sukhnandan Lal and others 
mortgagees on the basis of a mortgage deed exe¬ 
cuted by Chhottan Lal in their favour in 1928 with 
respect to zamindari property and houses. The 
decree was against Chhottan Lal, Mohammad 
Akram Khan, Mohammad Azam Khan and 
Mohammad Umar Khan subsequent transferees 
from Chhottan Lai & Srimati Chhajia who had a 
subsequent mortgage and a deed of further charge 
over the mortgaged property. Chhottan Lal died 
on 12-5-1949, and Srimati Chhajia on 1-9-1938. 
Their legal representatives were duly brought on 
the record. 


(2) Azam Khan and Umar Khan, two of the 
judgment-debtors, appealed against that decree in 
November 1936. The appeal w'as dismissed on 27-10- 
1942. 

(3) During the pendency of the suit Chhottan Lal 
applied under S. 4 of the Encumbered Estates Act 
on 29-10-1930. He did not mention the debt under 
this mortgage or decree in his written statement 
under S. 8 of the Encumbered Estates Act. Sukh¬ 
nandan Lal and others decree-holders too did not 
file any claim under S. 10 of the Act. The Special 
Judge passed decrees under S. 14 of the Act on 
27-5-1941. 


(4) The decree-holders filed an application on 
31-8-1943. for the preparation of a final decree. 
Among other grounds it was contended that the 
decree-holders had no right to apply for a final 
decree because they had not proved their debts 
before the Special Judge In the Encumbered 
Estates Act proceedings. This contention found 
favour with the learned Civil Judge and he reject¬ 
ed the application. The decree-holders appealed. 

(5) This appeal came before a Division Bench 
and was heard by it. The sole point for considera¬ 
tion before it was whether by virtue of S. 13 of 
the Encumbered Estates Act there was a discharge 
of a debt, jointly and severally due, from a land¬ 
lord applicant and a non-applicant debtor to the 
Encumbered Estates Act proceedings, not only as 
against the landlord applicant but also as against 
the non-applicant debtor. The learned Judges 
constituting the Bench considering the importance 
of the question, and the opinions expressed by two 
Division Benches, referred the case for decision 
to a Full Bench. 

(6) The contention for the appellants is that [A 
the true import of S. 13 of the Encumbered Estates i 
Act was to discharge, so much of a joint debt only 
as be due from a landlord-applicant himself, ana 
not to lead to the discharge also of that portion , 
of the debt which could be recovered from the no^ j 
applicant joint debtor. The contention of the re^ I 
pondents. however, is that S. 13 should not | 

construed because of its language and fi^nther ^ 
cause of the provisions of S. 9(5) of the Encumb ' 
ed Estates Act. I am of opinion that the conten- - 
tion for the appellants ia sound. I 
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(7) Section 13 of the Encumbered Estates Act is 
in these words: 

"Every claim decreed or imdecreed against the 
landlord in respect of a private debt, other than 
a debt due to a co-operative society registered 
under the Co-operative Societies Act (2 of 1912) 
by its members shall, unless made within the 
time and the manner required by this Act, be 
deemed for all purposes and on all occasions 
to have been duly discharged." 

It is clear that what is deemed "for all purposes 
and on all occasions" to have been duly discharg- 
^ is "a claim decreed or undecreed against the 
landlord" in respect of a private debt other than 
a debt due to the co-operative society. A joint 
debt is a debt taken jointly by more than one 
person. Each such person is liable to pay his share 
Of the debt to the creditor. It is only in cases 
of joint, and several liability that each debtor is 
liable to pay the entire debt to the creditor & havS, on 
such payment, a right to recover such amount from 
each joint debtor as he is liable to pay his share of 
the entire debt. It is clear, therefore, that any joint 
debtor has the ultimate liability to pay his own 
share in tne joint debt, whether the debt be merely 
joint or joint and several. 

I am, therefore, of opinion that whenever a spe¬ 
cial Act like the Encumbered Estates Act w'hich 
was enacted to benefit indebted landlords speaks 
of the debt of a landlord applicant it must be 
taken to mean such portion of the debt onlv for 
whose payment the landlord is ultimately liable. 

Further, the claim that is required by Ss. 9 and 
10 to be filed by a creditor is not a claim v/ith 
respect to the entire debt but is a claim vhth res¬ 
pect to what be due from the landlord applicant. 
Section 8 requires the landlord applicant to men¬ 
tion in his written statement full particulars res¬ 
pecting the public and private 'debts to which the 
landlord be subject’, or with which his immovable 
property or any part thereof is encumbered. Sec¬ 
tion 9 authorises the Special Judge to call upon 
all persons having 

. "claims in respect of private debts both decreed 
and undecreed against the person or the property 
of the landlord by or on whose behalf the ap¬ 
plication has been made." 

Section 14(2) enjoins the Special Judge to examine 
and to determine the amount, if any, ‘due from 
the landlord to the claimant’ on the date of the 
application under section 4. The whole object of 
the Encumbered Estates Act is to relieve the land¬ 
lords of their debts. It did not intend to relieve 
non-applicant debtors. Claims against them were 
to be decided according to the ordinary law. I 
shall refer to S. 9, sub-section (5) and its effect 
later. 

(8) Section 13 could not, therefore, have con¬ 
templated the discharge of the debts due from 
joint debtors. The language of S. 13 does not 
lead to that conclusion either, for it only speaks 
of a claim against the landlord and does not speak 
of the debt decreed or undeci’eed to which the 
landlord or his property be subject. If such an 
«xpres.sion had been used, then there might have 
been something to be said in favour of the prop^ 
sition that the entire debt is to’be taken as a unit 
and that the failure of the creditor to file a claim 
with respect to that debt led to the discharge of 
the entire debt and not only to so much 
of the debt as would have been recoverable from 
the landlord applicant. The expression "for all 
purposes and on all occasions" in S. 13 does not 
in my opinion cover suits against non-applicant 
delators. 
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(9) Tlie language of S. 13 of the Encumbered 
Estates Act is practically identical with that of 
S. 12 of the Bundelkhand Encumbered Estates Act 
(Local Act I of 1903) winch is; 

"Every claim against the proprietor in respect of 
a private debt shall, unless made within the 
time and in the manner-required by this Act, 
be deemed, for all purposes and on all occar 
sions, to have been duly discharged." 

In — ‘Makund Rao v. Janki Bai’, 30 All 141 (A), 
It was observed at p. 142: 

“In our opinion the efiect of S. 12 of the Encum¬ 
bered Estates Act is to discharge the decree to 
the extent of the joint liability of the five judg¬ 
ment-debtors who took advantage of the Act." 

In — ‘Mt. Beti Bai v. Tanlya Singh’, AIR 1926 
All 133 (2) (B), where in a suit for the redemp¬ 
tion of a mortgage made by one of the five mort¬ 
gagors It was contended that in view oi three 
of the mortgagors h?-ving applied under S. 6 of 
the Bundelkhand Encumbered Estates Act the 
entire debt became discharged and therefore there 
was no occasion for redemption, the mortgagee 
being in adverse possession since the date of dis¬ 
charge, Sulaiman, J., as he then was, observed 
at p. 138: 

■‘But under S. 12, it v/as only the claim against 
the proprietors who had applied that was duly 
disenurged, and not a.lso their claim against those 
who had not applied. But the mortgagees also 
carmot now claim the whole of the debt from 
those who had not applied, on the ground that 
they were jointly liable for the whole. The legal 
eilect of the proceedings is that the integrity of 
the mortgage must be deemed to have been 
broken up by operation of law so far as the share 
in the joint debt ot those who applied was con¬ 
cerned." 

He expressed agreement '^\nth the view of Piggott, 
J. in — 'Pohlmr Singh v. Ram Din’, 10 All LJ 171 
(C) to the efiect: 

"The failure of the mortgagees to make any claim 
under the Act as against some of the mortgagors 
had the same effect in law as if they had ac¬ 
cepted from these mortgagors then proportionate 
share of the mortgage-debt and freed their share 
from encumbrance i.e., it has the effect of par¬ 
tially breaking up the integrity of the morigage- 
debt". 

In view of the interpretation put on S. 12, 
Bundelkhand Encumbered Estates Act there can 
be no room for giving a different interpretation 
to the effect of S. 13, U. P. Encumbered Estates 
Act both because the two sections are practically 
similarly worded and because the Legislature must 
be deemed to have used practically the same 
language knowing full well the interpretation put 
upon the language used in the previous Act. 

(10) The contention for the respondents, as 
already mentioned, is based more on the interpre¬ 
tation of the provisions of S. 9(5) (a), (b), (c) 
and (d) of the Encumbered Estates Act than on 
the expression used in S. 13. At present I need 
just mention that sub-clauses (c) and (d) were in-, 
troduced in the Act by the Amending Act 11 of! 
1939. No amendment was made in S. 13 by that i 
Act. 

It can be said to follow from this that the 
interpretation of S. 13 should not, therefore, be 
dependent on the effect of the provisions of S. 9(5) 
(c) and (d). It must continue to bear the same 
interpretation which it would have borne without 
those provisions. This is besides the consideration 
that a certain provision of an Act is primarily to 
be interpreted according to the language used in 
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that provision and that help from other provi¬ 
sions of the Act in interpreting it ought to be taken 
only when its provisions be capable of more than 
one meaning. 

(11) It may also be mentioned for the sake of 
clarity that there is no other provision in the 
Encumbered Estates Act except S. 13 which speaks 
of the discharge of any debt or spealcs of the 
discharge of the liability of non-applicant debtors 
in case of joint debt when the creditor does not 
file a claim against the debtor applicant. It should 
follow, therefore, that the right of a creditor to 
realise his claim from the non-applicant debtors 
should not be taken away by mere implication 
of certain provisions of the Act unless the impli¬ 
cation was so strong as to leave no other conclu¬ 
sion possible. 

(12) Before I deal with the interpretation of S. 
9(5) I should like to quote it here: 

“9(5) (a). If one or more of several joint debtors, 
who are not members of same joint Hindu 
family, apply under S. 4 but all the joint debtors 
do not apply then the Special Judge shall deter¬ 
mine the amount of the joint debt which is due 
by the debtor or debtors who have applied and 
the amount due by those who have not appliea. 
For the purpose of this determination the Spe¬ 
cial Judge shall make the joint debtors who have 
not applied parties to the proceedings and shall 
hear any objection that they may make before 
recording his finding. 

(b) If all the joint debtors have not applied 
under S. 4 the creditor shall have a right to 
recover from the debtors who have not applied 
only such amount on account of the joint debt 
as may be determined by the Special Judge 
to be due by them. 

(c) Where no suit has been instituted or where 
no application for execution of a joint decree 
has been made in any other Court in respect 
of such joint ne 1 or joint decree the creditor 
may on application to any Court having juris¬ 
diction to entertain such suit, or execute such 
decree, obtain a decree, or get the decree exe¬ 
cuted against non-applicant joint debtors, for 
the amount so determined, subject to the pay¬ 
ment of the court-fee payable on such execution 
application or on a plaint in a suit for the 
amount determined by the Special Judge: 

Provided that notwithstanding anything con¬ 
tained in the Indian Limitation Act, 1908, or 
any other law for the time being in force, in 
computing the period of limitation for such suit 
or such execution application the period from 
the date of the order of the Collector under S. 
6 to the date of determination of such debt by 
the Special Judge under Cl. (b) shall be exclud¬ 
ed in either case. 

(d) Where a suit in respect of the joint debt 
had been instituted or an application for the 
execution of the joint decree made, and proceed¬ 
ings therein were stayed under sub-section (1) 
of S. 7, the Court in which such suit had been 
Instituted or such execution application was 
made shall, on the application of the creditor, 
proceed with such suit, or execute such appli¬ 
cation in accordance with sub-section (c) as 
against thase joint debtors who had not ap¬ 
plied under S 4, in respect of the amount of 
the joint debt determined by the Special Judge 
to be due from such joint debtors. 

Provided that in a suit in respect of a liability 
of a firm, not being a joint family firm and 
not being a landlord itself, the creditor shall be 
entitled to proceed in respect of the whole debt 


against the property of the firm; but the 
amount recoverable from the applicant partner 
personally shall be determined in accordance 
with the provisions of S. 14: 

Provided further that for the purposes of this 
Act, a person who is liable for a debt as a 
surety shall not be deemed to be a joint debtor; 

Provided further that notwithstanding any¬ 
thing to the contrary in the Code of Civil Proce¬ 
dure, 1908, notliing in this Act shall prevent the 
institution of a suit for the recovery of debt 
against a surety, but no decree shall be passed 
in such suit for an amount in excess of the 
amount determined or which could have been 
determined in accordance with the provisions of 
S. 14 against the landlord; 

Provided also that the total amount which 
may be recovered from the landlord and the 
surety shall not exceed the amount determined 
or which might have been determined by the 
Special Judge against the landlord.” 

(13). The object of. the Encumbered Estates Act 
was to relieve the debtor applicant by determin¬ 
ing his debts and then by liquidating them. It 
was for this primary purpose that the applicant 
was called upon to detail his debts and the credi¬ 
tors were required to file their claims. As already 
mentioned S. 14(2) of the Act required the Special 
Judge to determine the debts due from the appli¬ 
cant debtor. It, therefore, became necessary not 
only to provide for the determination of the deb¬ 
tor applicant’s liability personally but of his joint 
debtors as well. If such debts were not brought 
within the fold of the Encumbered Estates Act, 
such debts would have remained undetermined and 
outstanding against the debtor applicant in spite 
of all the proceedings under the Encumbered 
Estates Act, either recoverable in the suits by credi¬ 
tors or in suits for contribution by co-debtors, who 
might have paid off the debt of the creditor. 

It is for this purpose that S. 9 (5) (a) provides 
that in case of the joint debt of the debtors who 
had not applied the Special Judge was to implead 
the non-applicant debtors and determine the 
amount due from them as well. It is to be noted 
here that there is no provision in S. 9(5) (a) or 
any other section of the Encumbered Estates Act 
empowenng the Court to implead a creditor whose 
debts happen to be mentioned by the debtor ap¬ 
plicant in his written statement under S. .8 but 
who failed to file a claim. In cases in which 
the creditor files a claim and all the necessary 
parties are before the Special Judge, the Special 
Judge could decide the proportionate liability of 
the debtor applicant and the non-applicant deb¬ 
tors in the joint debts provided he (the Special 
Judge) was given the jurisdiction to determine 
it. 

It was for this reason that the Special 
was given this power to determine the liability 
of the non-applicant debtors and such decision was 
to be an effective decision in the sense that tnis 
determined liability could not be reopened 
non-applicant debtors and the creditors that 
9 (5)(b) provided that the creditor was to have a 
right to recover only the amount so 
by the Special Judge from the non-applicant aeo- 
tors. If there was no such provision the creai- 
tor could agitate in the ordinary civil court tna 
his right to recover what he could r^hver hh 
ordinary law from the non-applic^t ® 

mained intact irrespective of all what the 
Judge had done. The proceedings of the S^ci 
Judge would have been ineffective 
would have been in some ca^es that the creditor 

would have been doubly paid. 
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The fact that the absence of a provision em¬ 
powering the Special Judge to implead the creditor 
for the piu’i-'oses of determining the amount due 
from the non-applicant debtors makes it clear 
that such determination was contemplated and 
enjoined by the Act only in those cases in wliich 
the creditor had filed a claim and sought such 
deteiTOination and that such determination was 
not to be made in cases in which the creditor 
had not filed a claim though the debtor applicant 
had mentioned the debt in liis written statement 
under S. 8. Of course, if the debtor applicant had 
not mentioned it in his written statement under 
S. 8. and the creditor had not filed a claim, the 
Special Judge could not have determined the liabi¬ 
lity of the non-appheant debtor for the obvious 
reason that he would not have had inlormation 
about the debt or of the joint debtors. 

It appears to me, therefore, that the provisions 
of S. 9(5) and sub-clauses (a) and (b) will come 
into effect only when the creditor has filed a claim 
before the Special Judge against the debtor ap¬ 
plicant and not in any other case. It may be 
repeated here that in the case before us. r-either 
tile debtor applicant mentioned the debt in his 
written statement, nor the creditor filed a clami 
and, therefore, the Special Judge could not have 
determined it. I am, therefore, of opinion that 
the provisions of S. 9(5)(a) and (b) do not apply 
to this case. It camiot, therefore, be held that 
because the creditor did not get the liabiUty of 
the non-debtor applicants determined by liie Spe¬ 
cial Judge, he cannot now sue them on the basis 
of that liability in the ordinary Courts and cannot 
get a decree therefrom. 

(14) Section 9(5)(c) and (d) lay down the pro¬ 
cedure for the creditor to realise what has been 
determined as due from the joint debtors. Clause 
(c) deals with a case in which either no suit had 
been instituted by the creditor or the suit had 
ended in a joint decree and execution of the joint 
decree had not been sought. In such a case he 
could just put in an application for a decree or 
for the execution of the decree on payment of the 
necessary court-fees. The proviso to Cl. (c) shows 
that he could claim the period between tiie order 
of the Collector under S. 6 and the date of deter¬ 
mination of such debt over and above the usual 
period of limitation for the institution of the suit 
or the execution application. If no such deter¬ 
mination is made in certain contingencie.s as dis¬ 
cussed above, it would follow that, if the Special 
Judge was the sole authority to decide this appor¬ 
tionment. & if the nece.ssary result of his failure 
was to deprive the creditor of his right to sue the 
non-applicant debtors, that the Special Judge 
should have power to apportion the liability of 
the debtor applicant and a non-applicant debtor 
whenever the creditor wants it. 

Such cannot be the position in law as that 
would mean keeping undecided indefinitely the 
liability of the debtor applicant which has to be 
determined under S. 14 and which is to be deemed 
to be discharged under S. 13 if no claim is filed. 
It may also be said that after the debt against 
the landlord applicant has been discharged in view 
of S. 13, and this would be, latest, when decrees 
passed under S. 14 have been sent the Collector 
under S. 19, there remains no such joint debt 
which was against the landlord applicant and 
which required apportionment and that, therefore, 
S. 9(5) no more controlled the creditor's right to 
sue and recover the amount due from the non¬ 
applicant debtors. 


(iD) Clause (d) deals with a case when a suit 
or an execution proceeding in respect of the joint 
debt had been stayed uiiaer S. 7(1). Jhi such a 
case liie uecree-hoider has simply to apply that 
proceedings be revived against the noii-appiicant 
debtors in respect of the amount of the joint debt 
deiennined by the Special Judge to be due Irom 
such joint debtors. Tiiese provisions cannot ap¬ 
ply to the case in which proceedings were not stay¬ 
ed under aub-secaon (1) of S. 7. Section 7(1), 
Cl. u) provides that pending proceedings in res¬ 
pect of debts to which the landlord was subject 
or with w'hicn Ins immoveable property was encum¬ 
bered, snail be stayed. 

Tliis means that an order lor their stay is to be 
passed uy the Court in which the proceeaings were 
pendmg. It does not mean the automatic slay 
01 the proceedings i^r uoes it mean, to niy mind, 
that the Court in wdnch tne proceedings were 
pending lost jurisdiction over inose proceedings 
tne moment the Collector passed an order under 
'6. 6. It IS when it is orougnt to the notice of the 
Court that in view of S. 7(lj(a) those proceedings 
should be stayed that the Court has to pass an 
order of stay in the proceedings and in such a 
case the provisions of S. 9t5)(d) would apply. It 
is to be presumed that the creditor, when his suit 
gets Siayea, does positively come to know of the 
institution of the Encumbered Estates Act proceed¬ 
ings by some ol the debtors and, therefore, is ex¬ 
pected to liie his WTitten statement of claim and 
to have the liability of the applicant and non¬ 
applicant debtors determined. 

If the proceedings are not stayed, there is a 
possibihty that he may not even know of those 
Encumbered Estates Act proceedings, and, there- 
lore, the provisions of S. 7 or any other section 
Oi the Encumbered Estates Act do not provide that 
the subsequent proceedings in that Court would 
be null and void. I am aware of certain cases in 
which such a view was expressed and would dis-i 
cuss, at the right place, that they are distinguish¬ 
able and the point did not arise exactly in circums¬ 
tances similar to those of the present case. 

(16) The lirst proviso to Cl. (d) allow's the land¬ 
lord’s suit in respect of the liability of a firm, not 
beiiig a joint family firm and not being a landlord 
itself, to proceed in respect of the whole debt 
against the property of the firm but provides that 
the amount recoverable from the applicant part¬ 
ner personally shall be determined in accordance 
with the provisions of S. 14. This envisages the 
possibility of the creditor obtaining a personal 
decree against the applicant partner under S. 14 
with respect to the amount recoverable from him 
and also obtaining a decree for the entire debt 
against the property of the firm. Therefore, the 
notion that the maintainability of a suit by the 
creditor against the non-applicant debtors without 
his putting in a claim in the Encumbered Estates 
Act proceedings, and without getting their liability 
determined would create injustice, does not stand 
on any substantial grounds. 

(17) The thii'd proviso to Cl. (d) also contemp¬ 
lates the institution of a suit for the recovery of 
a debt against a surety and lays down this restric¬ 
tion on the amount of the decree to be passed that 
it should not exceed the amount either determined 
or which could have been determined in accord¬ 
ance with the provisions of S. 14 against the land¬ 
lord. This means that at one and the same time 
there may be a decree against the landlord appli¬ 
cant with respect to the same debt and a decree 
against the surety with respect to the same debt 

(18) The fourth proviso lays down that the total 
amount which can be recovered from the landlord 
and the surety should not exceed the amount 
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determined or which might have been determined 
by the Special judge against the landlord and Uius 
safeguards double payment to the creditor. This 
again shows that there is nothing inherently ob¬ 
jectionable in the ordinary Civil Court dealing with 
the debt simultaneously with the Special Judge 
dealing with the same debt in determining the 
liability of tne landlord applicant. 

(19) I may now deal with the cases which have 
been referred to us by the parties in clironologicol 
order as far as possible. 

(20) In ‘Babu Ram v. Manohar Lal’, AIR 1933 
All 6 (D), it was held that where there is a joint 
decree and therefore a- joint judgment debt, the 
execution of that decree must be stayed, even if 
one of the judgment-debtor applies under S. 7 
until the Special Judge has determined the amounts 
rcquii'ed to be determined by S. 9, Cl. (5). I need 
not dispute tliis proposition, but I am not clear 
as to why the stay of that suit is to be upto the 
date of the determination of the amount by the 
Special Judge as by the time oi the decision of 
this case on 24-3-1937, Cl. (d) had not been intro¬ 
duced in S. 9(5) of the Encumbered Estates Act 
and there was no provision in that Act for the re¬ 
commencement of such proceedings which had 
been stayed. 

Why the proceedings against the non-applicant 
debtor were ordered to be stayed was because S. 
7 (l)(a) provided for the stay of all proceedings in 
respect of any public or private debt to which the 
landlord was subject and it was considered that the 
suit against the non-applicant debtor did remain 
a suit on the basis of a debt to which the landlord 
was subject. It could have been, and, to my mind, 
would have been more properly held that the pro¬ 
ceedings against the non-applicant debtors were 
not meant to be stayed under S. 7(1) (a) with res¬ 
pect to the debt recoverable from those persons 
alone as with respect to that proportionate debt 
the landlord was not subject. If such a view had 
been taken that would have avoided many points 
which w'ere disputed and had to be decided by 
several Full Benches later on. 

The stay of the proceedings should have been 
justified on the ground of expediency in view of 
the provisions of S. 9(5). Cls. (a) and (b) as it was 
open to the Special Judge in that case to appor¬ 
tion the debt. However, having held that the pro¬ 
ceedings were to be stayed, the provisions of S. 
9 (5) (a) and (b) were considered and it was then 
observed: 

“It is quite clear that the creditor can realise only 
such amount on account of the joint debt as 
may be decreed by the Special Judge. As no 
such amount has been decreed by the Special 
Judge, the decree-holder cani^ot recover any such 
amount at all. The object of this provision is 
to protect the landlord who is one of the joint 
debtors and execution cannot proceed until the 
joint debt has been determined and it had also 
been determined for how much the person who 
has applied is liable and for how much those 
w'ho have not applied are liable, for the decree- 
holder can realise only such amount as may be 
decreed by the Special Judge.” 

It is these observations which are repeated in 
practically every subsequent case. It is on the 
basis of this view that support was found for the 
view taken of the provisions of S. 7(1) (a). If a 
case like the present had been contemplated, and 
it had been considered along with the absence of 
a provision depriving the creditor of his claim 
against the non-applicant debtors, a different view 
might have appealed to the learned Judges who 
decided the case. Another consideration which the 


learned Judges mentioned in support of their view 
was the danger of the creditor getting the decree 
for the entire -amount against the non-applicant 
debtor and thus shifting his burden on to the co¬ 
debtors who might not be able to recover their 
share from the landlord who was protected. In 
this consideration, they omitted to consider that 
the Act which benefited the landlord debtor was 
not necessarily intended to penalise the creditors 
except when they were negligent and failed to fUe 
a claim against the landlord debtor. 

The learned Judges failed to consider that there 
was no provision in the Encumbered Estates Act 
on that date which allowed for the revival of the 
stayed proceedings in a suit or execution case 
against non-applicant debtors after their liability 
had been determined by the Special Judge under 
S. 9(5)(a). If those proceedings could not be pro¬ 
ceeded with in the absence of any specific provi¬ 
sion to that effect, the result could be that the 
creditors’ suit against non-applicant debtors could 
remain stayed indefinitely. Such cannot have been 
the intention of the legislature and, to my mind, 
tlie provisions of S, 7(1) (a) should have been inter¬ 
preted in a different manner. 


It is true that now S. 9(5)(C) and (d) provide 
for the revival of the proceedings, but as I have 
mentioned earlier, their introduction should not 
have any effect on the inteipretation of S. 7 
(l)(a) or S. 13 which exist in the original form. I 
may mention here that the interpreiation of S. 9 
(5) (a) and (b) did not directly arise for decision in 
this case where the provisions of S. 7(1) (a) alone 
were to be interpreted. I may also mention that 
at that time when this case was decided the pro¬ 
ceedings under the Encumbered Estates Act appear 
to have been pending and that it was possible for 
the creditor to go to the Special Judge for the 
determination of his claim and, therefore, the 
learned Judges had no occasion to contemplate 
the case of any other party being deprived of any 
particular right w^hich the law did not intend to 
depiive him of. 

(21) The next case to be considered is — ‘Swa¬ 
deshi Bima Co. Ltd. Agra v. Shiv Narain’, AIR 
1939 All 75 (E). The question that directly arose 
for decision before Mulla J. was whether a suit 
against a joint debtor was barred and he held that 
it was not barred. In that case two persons exe¬ 
cuted a pronote. A suit was instituted against 
them on its basis. One of them had previously 
applied under S. 4 of the Encumbered Estates Act 
and had obtained an order from the Collector 
under Section 6 of the Act. The non-applicant 
debtor alone applied for the stay of the suit ^ 
first but later applied that the entire suit be ai^ 
missed. The Small Cause Court Judge 
with this contention and dismissed the suit. Muua, 
J. held that the SmaU Cause Court Judge was 
wrong. Ke observed: 


necessarily follow^s therefrom that the del^ 
ferred to in Section 7 (1) (b) ca^ot w 
e debts of a person w^ho is not a landlord ana 
10 has made no application under Section 

the Act .It is only when the de^ 

* happens to be a landlord and he j 

plication under Section 4, Encumbered 
tates Act, that the provisions of pat ac 
me into operation for the purpose of 
y proceeding that might be pending ag 
n in any Civil Court at the date of his 
cation and of preventing the 
y fresh proceeding after the date of ms 

cation”. , ut hfl 

! observed, however, later that 
to be contended by the non-appBcant 


1 
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tor in cases of some joint debts that no suit could 
be instituted at all but that contention was not 
open in a case where the liability was joint and 
several. He furtner observed: 

"There is nothing, however, in any provision in 
the Encumoered Estates Act even to suggest that 
the plaintiff's right to bring a suit against Kanhi 
Singh is burred or limiied in any way. It is to 
be noted that Ure apporUonment of liability 
between joiiit debtors made by a SpecialJudge 
under Section 9, Ciause (5) of the Act is not an 
executable decree. In fact, the Encumbered 
Estaies Act pro\ides only for a decree being 
passed in favour of a claimant against the land¬ 
lord who makes an application under Section 
4 of the -Act, 'Ihcre is no provision in it for a 
decree in favour of the claimant against any 
person who is jointly liable witn lan^ord to 
dischai*Be the debt. If the plaintiff is not al¬ 
lowed to institute the suit, the necessary result 
would be that his claim against Kanliai Singh 

would be baned by lime. 

There is no provision in the Encumbered 
Estates Act to save limitation for the claimant 
against the landlord in respect of any claim 
which he might further have against the joint 
detbor with the landlord, arising out of a joint 
and several liability. I am therefore definitely 
of the opinion that the suit instituted by the 
plaintiff was fully competent as against Kanhi 
Singh and it should not have been dismissed as 
against him.” 

The case further shows that a similar view had 
been taken in two other cases — one decided by a 
single Judge and the other by a Bench. 

(22j In —‘Rumdeo v. Sri Sadaitan Pande’, AIR 
1940 All 143 (FBI (Fj the case before the Full 
Bench was that three brothers had executed a 
sarkhut in fav^^ur of the plaintili firm. There 
had been separation between the three brothers 
and thereafter th;; two brothers, who were the 
executants, had applied under Section 4 of the 
cumbered Estates Ad and an order under Section 
6 had been passed by the Collector. The two 
brothers admitted their liability for two-thirds of 
the debt. The non-applicant debtor was also 
made a party in the Encumbered Estates Act case 
and the creditor filed his claim. A suit was filed 
for one-third of the amount against one of the 
execut.mts. The other tw’o executants who had 
applied under Section 4 of the Encumbered Es¬ 
tates Act were impleaded pro forma defendants. 
The suit was dismissed on the ground that it was 
barred by Section 7 (1) (bj of the Encumbered 
Estates Act. 

(23) The judgment of the Pull Bench was deli¬ 
vered by Thorn C. J. He started his judgment 
by reference to S. 9 (5) (b) and observed: 

"It would appear from Section 9, sub-section (5> 
(b) that the remedy of the creditor against the 
non-applying debtor was by way of execution of 
a decree passed by the Special Judge.” 

It was on account of such interpretation of S. 9 
(5) (b) tliat lie considered the wide expression of 
Section 7 U) (b) a bar to a suit against the non- 
applicant debtor. Kv did not consider it at all 
necessary to decide the question as to whether 
under the Act before the amendment the creditor 
was entitled bv a separate suit to recover wliat 
was due by a joint debtor who had not preferred 
an application under the Act remarking that that 
question was not free from difficulty. He referr- 
^ to Clauses (c) and (d) of Section 9 (5) and ob¬ 
served: 

"Under the amended Act therefore the credito 
must wait until the amount due by the joint 
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debtor who had not made an 

the Encumbered Estates Act had been 

cd by the special Judge. Thereafter he “ay a^ 

yiy to the Civil Court lor decree for that 

amount against the debtor.” 

These are ooservations siimlar to ‘-If made m 
air 1933 AU 6 (Dj’, but Thom C. J. furtner re 

marked: , . 

"When the suit out of wliich 
was fUed the law as to the procedure to t)e ac^ 
opted toy the creditor to recover the proporUon 
oi the debt due to him by . the debtor wno^d 
not appUed under the provisions oi the 
bered Estates Act was somewhat in 
procedui*e to be followed is now made plain by 
the amendment above referred to. 

Tlie case is distinguishable as in this 
th^creditors had filed a claim before Special 
Jud^e- the non-applicant debtor was a 

the special Judge, and the order pass^ by 
the High Court was that the suit be vestoreci ^d 
slaved tiU the Special Judge deter^ned the 
amount due from Ute non-appUcant debtor ^d 
be proceeded with thereafter as an application un 
dL SecUoTli of Act 11 of 1939 which introduced 
CK ?cf aSd Cd/of S. 9 (5) of the Encumbered 

Estates Act. . 

(24) It may also be noted that this Full Bench 

does not say that the claim oi_ the editor ag^t 
the joint debtor becomes dead, or thd,t he c^o 
sue or get a decree with respect to the liabmty 
of the non-applicant debtor if he had not tUed a 
claim against the applicant debtor and had n^ 
got the liabUity of the non-appheant debtors de- 

termined. ^ 

(25) The next case Bal^ 

kishan Das v. Munshi Muniruddm. AIR 1940 AU 

202 (G) decided by Bennett andVenna JJ. 
faL of thTcSe were that three persons executed 

a pronote in favour of the plaintiff firm 

jointly and severally to be thL V- 

Two of them applied under Section 4 of the ^ 
cumbered Estates Act and the CoUector p^ed an 
order under Section 6 of the Act. 
to it the plaintiff firm filed a suit m ^® 
of Small Causes against all the tm-ee 
however, disclosed the facts about the En®u^r 
ed Estates Act proceedings and prayed 
case should proceed against the hjin-^ppUcant 
debtor alone. Tne Court discharged the apph- 
cant debtors from the suit and proceeded 
the non-applicant debtor. This defendant then 
contested the suit on the ground of its non-mam- 
lainabiUty against him. 

The learned Small Cause Court Judge agreed 
with the contention and dismissed the suit, in 
revision the learned Judges held firstly that Sec¬ 
tion 9 (5) of the Encumbered Estates Act did not 
apply to that case as it contemplated only those 
cases in which the liability of the debtor was joint 
and not those cases in which it was joint as well 
as several. 

Tliey approved of the case ‘AIR 1939 All 75 (E).’ 
Tliey further held that the failure of the creditor 
to put in a written statement of claim under S. 9 
(1) and (3) of the Act was only that the claim 
which the plaintiff might have had against the ap¬ 
plicant debtors would be deemed to have been 
duly discharged and that such failure of the cxe- 
ditors could not put an end to the claim which 
he had against the non-applicant debtor; and 
thirdly thev held that Section 7 (1) (b) of the 
Encumbered Estates Act did not prohibit the ins¬ 
titution of a suit against a person who v/as not a 
landlord and had not made an applicaticn under 
Section 4 of the Act. The view expressed on the 
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interpretation of Section 13 and Section 7 (1) (b) 
supports the view I have taken. 

(26) The next case is the Full Bench case of 
The Punjab National Bank Ltd. v. Vishwa Nath 
Khanna’, AIR 1&41 All 363 (H) decided by Iqbal 
Ahmad C. J. and Yorke and Dar JJ. The facts 
of the case were that a decree for money was pass¬ 
ed against two persons. It imposed a joint and 
several liability on them. The heirs of one of the 
judgment-debtors applied under Section 4 of the 
Encumbered Estates Act and in due course the 
Collector passed an order under Section 6. The 
debtor applicant applied for determination of the 
liability of the non-applicant debtors. The credi¬ 
tor and the co-debtor objected to it. The Special 
Judge overi*uled the objection and determined the 
liability of the non-applicant debtors. The cre¬ 
ditor went up in appeal to the High Court. 

The Court had to consider in this case whether 
the Special Judge had acted coiTectly in appor¬ 
tioning the liability. The Court held that he had 
acted con-ectly as Section 9 (5) applied to debts 
which were both joint and several and not only 
to such debts which were only joint and thus dis¬ 
agreed with the view expressed in ‘AIR 1940 All 
203 (G). Dar, J. who delivered the judgment, how¬ 
ever, observed at page 364, Col. 2; 

“As the statute stands today, it is quite clear 
that the words “joint debt” m Clause (5) (a) of 
Section 9 includes debts which arc both joint 
and several because Clauses 5 (b>, (c) and (d) 
of Section 9 enjoin that a creditor will not be 
able to follow his remedy against non-applicant 
debtors till the amount has been determined 
and apportioned by a Special Judge under Cl. 
(5) (aj and, therefore, the right of a creditor 
to pursue his remedy separately in the case of 
a joint and several debt has been taken away 
by the statute and the jurisdiction to deteimine 
and apportion the liability in a case of joint 
debt against debtors who have applied and 
against debtors who have not applied now sole¬ 
ly vests in the Special Judge dealing v;ith the 
proceedings under the U. P. Encumbered Estates 
Act.” 

It is not made clear how the provisions of sub¬ 
clauses (5) (b). (c) and (d) of Section 9 lead to 
the conclusion that the expression joint debt in 
Clause (5) (a) must include debts which are both 
joint and several. These clauses simply deal 
with the amount which the creditor can 'realise 
from a non-applicant debtor and the manner in 
which he can realise it. The question that the 
creditor can seek his remedy separately or not 
in the case of joint debts or joint and several 
debts against non-applicant debtors was not before 
the Pull Bench for consideration and therefore 
the latter observations in the above quotation can 
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7.(1) (b) applied to suits by creditors against non¬ 
applicant debtors with respect to their liability in 
respect of joint debt. This case therefore is dis¬ 
tinguishable for the purposes of our case. 

(28) A number of cases decided by the Oudh 
Chief Court in 1942 were referred to. The first 
case for consideration is — ‘Har Charan Lal v 
Sukha Nand AIR 1942 Oudh 248 (J), decided 
by Beimett and Ghulam Hasan JJ. In this case 
one of the two judgment-debtors applied under 
Section 4 of the Encumbered Estates Act. In 
execution proceedings before the Sale Officer, it 
was contended that the proceedings be stayed. The 
Sale Officer held that proceedings for the sale of 
the property of the non-applicant judg¬ 
ment-debtor could continue. He sold his pro¬ 
perty. The Bench in discussing the question 
whether the provisions in Section 7 Encumbered 
Estates Act with respect to certain execution pro¬ 
cesses becoming null and void, applied only to the 
processes issued against the applicant’s property, 
observed. 

“Tnis question is connected with the question of 
the applicability of sub-section (5) of Section 9, 
and in view of the provisions of that sub-section 
we ai’e of opinion that the bar applies equally 
to the property of non-applicants. The reason 
is clear. Under sub-section (5) the Special 
Judge has to determine the separate liability of 
the applicants and the non-applicants in respect 
of the joint debt, and since this involves a re¬ 
duction In the total amount which may be 
claimed either from the applicant or the non¬ 
applicants, it would clearly not be open to an 
execution Court to execute a decree in its en¬ 
tirety against one or more of the joint debtors.” 

This appears to me to be a wrong approach to 
interpret the provisions of Section 7. These pro¬ 
visions should be interpreted in accordance with 
t.he language used in expressing them. 

(29) The next case is — 'Jagdish Prasad v. Mt. 
Pran Kumvar', AIR 1942 Oudh 254 (K) decided 
by Bemiett, J. The facts in this case were that 
a decree was passed against 58 judgment-debtors. 
One of them applied under Section 4 of the En¬ 
cumbered Estates Act. The decree-holders ap¬ 
plied for executing the decree against two noi> 
applicant debtors. Tlie proceedings were stayed 
in view of the Encumbered Estates Act proceed¬ 
ings. No reference to the debt was made in the 
application by the landlord applicant, and the cre¬ 
ditor decree-holder had not filed any claim 
against him. The debt of the landlord applicant 
was not therefore before the Special Judge and it 
was not possible for him to determine the sep^ 
rate liability of the applicant and non-appUcanm 
under Clause (5) of Section 9. Bennett J. ob¬ 
served : 


be said to be mere ‘obiter dicta’. 

(27) ‘Girjesh Bahadur v. Bhagwati Prasad’, 
AIR 1942 All 153 (I) is another Full Bench case 
decided by Iqbal Ahmad C. J. and Braund and 
Dar JJ. The question referred to the Full Bench 
was: 

“Is Section 7 (1) (b) Encumbered Estates Act li¬ 
mited in its operation to suits, proceedings etc. 
to be instituted against the landlord in respect 
of any debts incurred by him before the passing 
of the order under Section 6 of the Act or it 
applies to suits or proceedings etc. to be insti¬ 
tuted by the landlord also?” 

The Pull Bench held that it applied to suits 
instituted by the landlord also and that it was 
not limited in its operation to suits, proceedings 
etc. to be instituted against the landlord. No oc¬ 
casion arose in this case 'to decide whether Section 


“There does not appear to be any direct authori¬ 
ty on the point whether it is open to a decree- 
holder to proceed in execution of a decr^ 
against non-applicants under the Act when the 
question of the liability of an applicant under 
the decree is not before the Special Judge. That 
possibility does not appear to be contemplated 
by the provisions of Clause (b) of Section y- 
There can be no doubt that until the rwsition 
in Section 13 of the Act is reached the ° 
the applicant under Section 4 is not 
ed, and on this ground alone if there is stiu 
possibility of the debt coming before 
cial Judge, the order passed by the lower Cou 

would appear to be justified.” 

It is clear that the facts of that case 
luch similar to those of the present 
or the fact that the proceedings before the t>P 
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cial Judge in the present case are over wloile in 
that case they were pending when the question 
came up for decision. I do not think that it can 
be said that the possibility of the decree-holder 
not filing a claim before the Special Judge and 
thus not bringing the liability of the applicant 
lor determination before the Special Judge was 
not contemplated by the Encumbered Estates Act. 
The provisions of' Section 13 of the Act clearly 
contemplate such a possibility and provide the 
penalty for the decree-holder’s failure to put for¬ 
ward his claim. 

(30) Bennett J. then considered it undesirable 
that the decree-holder should be allotved to adopt 
the procedure which was not contemplated by the 
law as the creditor’s not filing a claim against 
applicant debtor and then proceeding in a sepa¬ 
rate proceeding against the non-applicant debtor 
would be to make the latter liable for a larger sum 
than he would be liaole for if the procedure pro¬ 
vided by the Act w'as followed. There v/ill not 
be any danger about such a result if the decree 
holder's claim against non-applicant debtors be 
considered to be good only with respect to their 
proportionate liability in view of the liability of 
the applicant-debtor being for the Special Judge 
to detennine if it be taken before him or of its 
being deemed as discharged in view of Section 13. 

Bennett, J. distinguished the cases decided un¬ 
der the Bundelkhand Encumbered Estates Act and 
referred to by me above, on the groimd that that 
Act did not contain provisions similar to those 
laid down in S. 9 (5). He then relied on the ob¬ 
servations of the Full Bench in ‘AIR 1941 All 353 
(Hj’ which I have stated above were ‘obiter dicta’. 

(31) Bennett, J. also considered the diiTicultyoi 
non-applicant debtors realising the applicant’s 
share from him in a suit lor contribution if they 
were made to pay the whole decretal amount and 
considered the possibility of the non-applicant be¬ 
ing prejudiced. Lastly he said that Section 7 of 
the Act justified the stay of the execution pro¬ 
ceedings as they were in respect of the debt to 
which the landlord was subject and obseiwed: 
“He remains subject to this debt until his liabi¬ 
lity is extinguished under S. 13.” 

These observations would imply that after the 
applicant’s liability had become extinguished the 
decree-holder could proceed against non-applicant 
debtors. Bennett, J. continues to obsen'e; 

“The only answer to the argument is that the 
proceedings referred to in this section should be 
construed as meaning proceedings against the 
landlord and not against other persons in respect 
of the same debt.” 

He, however did not consider it necessan’ to decide 
that point and observed; 

‘T found my view that execution of a decree in 
the regular Court against non-applicants must be 
stayed while proceedings under the Encumbered 
Estates Act are pending on the provision in the 
Act for the determination of the several liability 
of applicants and non-applicants.” 

He based his view of the interpretation of S. 
9(5) upon the Full Bench in — ‘AIR 1941 All 363 
(H)’. He then made further observations to the 
effect: 

“No doubt the Special Judge cannot determine 
that liability until the debt is before him on 
a claim by the decree-holder; but that is no 
reason why the decree-holder should be allowed 
to ignore the provision of Cl. (5) and execute 
his decree wholly against non-applicants. It is 
in my opinion incumbent upon him, as soon as 
one of the judgment-debtors has applied under 


the Act, to prefer liis claim against him and 
have the liability of the applicant and non-appli¬ 
cants respectively determined by the Special 
Judge.” 

This is practically repeating the effect of S. 9(5) 
admitling the impossibility of the Special Judge 
determinmg the liability till I he debt was before 
him on a claim by the decree-holder. The case 
does not go to the length of holding that the 
decree-nolder loses his right to recover the amount 
clue from non-applicant debtors on his failure to 
prove his claim against the applicant debtors and 
on me necessary failure, in the circumstances o£ 
the Special Judge to determine the liability of 
the non-applicant debtors. As w'ould be already 
clear, the emphasis in the case was on the inter¬ 
pretation of S. 9(5) by the Full Bench and on 
the pendency of the proceedings before the Special 
Judge during which it was possible for the creditor 
to prefer a claim to have the apportionment of the 
liability between the applicant debtor and non-ap¬ 
plicant debtors. 

(32) The third case is — ‘Shyam Lal v. Mustafa 
Husain', AIR 1942 Oudh 413 (L) w^hich was decided 
by Bennett and Ghulam Hasan JJ. In that case 
a suit for rent had been instituted against certain 
persons two of whom had previously applied under 
the Encumbered Estates Act. These two defen¬ 
dants then applied for stay of the rent suit. The 
plaintiff applied for the withdrawal of the suit 
against them. The Assistant Collector rejected the 
plaintiff's prayer and dismissed the suit holding 
that it should not have been instituted in view 
of the provisions of the Encumbered Estates Act. 
The District Judge thought othei*wise and remand¬ 
ed the suit for disposal according to law against 
the non-applicant defendants. The Bench relied 
on the two cases just mentioned, namely, those 
reported in -- 'AIR 1942 Oudh 248 (J)’ and — 
'AIR 1942 Oudh 254 (K)’ and observed: 

“It cannot be doubted that the provisions of sub¬ 
section (5) of S. 9 of the Act contemplate that 
in the case of joint debtors where some of the 
debtors ha\'e applied and some of the debtors 
have not applied under the Act their separate 
liability shall be determined by the Special Judge 
and that the liability so determined takes the 
place of their previous joint and several liabi¬ 
lity. We think too that S. 7 Encumbered Estates 
Act, is a bar to the initiation or continuation 
of proceedings in the regular Courts against non- 
applicants in respect of a debt for which the 
apolicant or applicants under the Act are also 
liable.” 

This case again did not hold that the creditor's 
right against non-applicant debtors failed absolutely 
if he does not go before the Si^ecial Judge. They 
also interpreted S. 7 in a wider sense in view 
of the provisions of sub-section (5) of S. 9. The 
Encumbered Estates Act case was proceeding at 
the time and that also is a fact for distinguishing 
this case from the present case. 

(33) The last case is — ‘Mohammad Ahmad Ali 
Khan v. Sheo Shankar Singh’, AIR 1942 Oudh 
482 (M) decided by Agarwal J. The facts of the 
case show that during the pendency of execution 
proceedings one of the judgmenhdebtois filed an 
application under S. 4 of the Encumbered Estates 
Act. The decree-holder preferred a claim on the 
basis of a decree before the Special Judge but 
it was disallowed on the ground that it was filed 
too late. Tlie non-applicant debtor contended in 
the execution case that the decree-holder’s claim 
was extinguished rnd the decree could not be exe¬ 
cuted. Agarwal J. too in considering the rights 
of the decree-holder against the non-applicant 
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judgment-debtor, referred to S. 9(5)(a) and (b) and 
held that the decree-holder could have proceeded 
figainst the non-applicant debtors with respect 
to the amount found due from them by the Special 
Judge and as there was no such amount deter¬ 
mined he could not execute his decree against the 
non-applicant debtors. 

Tiiis case, which is practicaUy at par with the 
present case, does not hold that the creditor’s 
claim against the non-applicant debtor gets ex¬ 
tinguished but simply interprets the provisions of 
S. 9(5) in a way as to bar the remedy open to him 
'to realise the amount. I am of opinion that reme¬ 
dial provisions hi respect of a class only should 
not be interpreted in such a manner, unless the 
language of the provision is compelling so as to 
take away substantive rights of parties which the 
law has not positively denied them. I am there¬ 
fore not inclined to agree the view expressed 
in this case. 

(34) The next case is — ‘Manmolian Das v. Mt. 
Radlia Rani’, AIR 1944 All 288 (N) which was 
decided by Mathur and Sinha JJ. The facts were 
that one of the co-judgment-debtors applied under 
S. 4 of the Encumbered Estates Act. The credi¬ 
tors did not put in any claim before the Special 
Judge. It was contended by the non-applicant 
debtor that the failure of the creditors to lodge 
c^ims before the Special Judge involved the ex¬ 
tinction of the entire claim and at least to the 
extent of the liability of the debtor applicant in 
view of S. 13 of the Encumbered Estates Act. The 
Encumbered Estates Act proceedings were quashed 
under S. 20 of the Act. Subsequently, the Civil 
Judge repelled the objection of the judgment-deb¬ 
tor and granted the application for execution. The 
main contention before the Court was the same, 
that is, that the failure on the part of the credi¬ 
ts to prefer their claim extinguished the claim 
in its entirety and the appellant relied on the lan¬ 
guage of S. 13. Their Lordships said 

“the answer to this argument is furnished by the 
proceedings which Pt. Krishna Kant Malaviya 
had taken under S. 20 of the Act and which had 
the effect of quashing all proceedings taken 
under it”. 

Their Lordships considered Ss. 13 and 9(5) of the 
Encumbered Estates Act, rulings under the 
Bundelkhand Encumbered Estates Act and the Full 
Bench decisions reported in — ‘AIR 1941 All 363 
(H)’ and — ‘AIR 1940 All 148 (F)’. I shall deal 
with this discussion later. After having discussed 
this question, they observed: 

“We have dwelt upon this aspect of the matter 
at some length although in our opinion S. 20 is 
a complete answer even to this argument.” 

What their Lordships meant was that in view 
of the quashing of the Encumbered Estates Act 
proceedings nothing in the Encumbered Estates 
Act could affect the proceedings in the Civil Court 
as the result of the quashing of the proceedings 
was that no proceedings could be deemed to have 
taken place under that Act. It follows, therefore, 
that the discussion about the other points was 
purely academic. I further find that the learned 
Judges did not give any clear-cut decision on the 
points involved. They just expressed certain views 
in discussing the alternative question. The first 
obsenation made was: 

“The Encumbered Estates Act is a remedial 
statute and has been provided for the ameliora¬ 
tion of the lot of the landlord. It will be put¬ 
ting a strain upon both the purpose and the 
language of the Act to hold that the redress 
provided by it should be extended not only to 
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the landlord but also to people who do not fall 
within the scope of the Act or people who never 
sought any relief under it.” 

In this connection they referred to the case 
reported in — ‘Ashraf v. Saith Mai', AIR 1933 All 
47 (O) and then observed: 

“This clearly means that the claim is extinguish¬ 
ed only to the extent of the liability of the appli¬ 
cant.” 

Then they refen'ed to the alternative contenUon 
of the appellant to the same effect that if there 
had been no total extinction of the claim there 
had at least been a partial extinction of the liabi¬ 
lity of the applicant under S. 4. They then observ¬ 
ed that there was nothing in the Bundelkhand 
Encumbered Estates Act. corresponding to S. 9(5) 
(a). U. P. Encumbered Estates Act & then referred 
to the Full Bench case of— ‘AIR 1941 All 363 (H)’ 

6 also to the importance given by the Legislature 
to the provisions of s. 9(5) as it had made it 
obligatory on the Court to make non-applicant 
joint debtors parties to the proceedings and hear 
their objections if any. In this connection they 
referred to the case reported in — ‘AIR 1940 AU 
148 (F)', and finally they observed: 

“If the intention of the Legislature is, as it must 
be held to be, to make the Act self-contained, 
the determination of the debt must be made by 
the Special Judge in proceedings under the 
Encumbered Estates Act. If there was no such 
apportionment or determination by the Special 
Judge, the Civil Judge has no jurisdiction to 
enter upon -an inquiry in that directioa” 

With respect, it appears to me that the learned 
Judges were inclined to interpret S. 13, both on 
account of the language used in the section and 
the purpose of the Act to the effect that it was 
the liability of the applicant debtor alone which 
gets extinguished on account of the failure of the 
creditor's claim and that they then laid down, as 
they were bound to lay down in view of the obser¬ 
vation of the Full Bench, the matter being of 
academic interest only, that if there was no such 
apportionment or determination by the Special 
Judge the Civil Judge had no jurisdiction to enter 
upon an inquiry in that direction. This case, 
therefore, does not in any way go against our inter¬ 
pretation of S. 13. 

(35) The next case is — ‘Salamat Ullah v. Mt. 
Maharaj Kuar’, AIR 1949 All 770 (P) decided by 
Misra and Chandiramani, JJ. In this case decree 
sought to be executed was obtained against the 
judgment-debtors during the pendency of the 
Encumbered Estates Act proceedings which had 
been instituted by some of them prior to the in¬ 
stitution of the suit. The Court passing the decree 
did not know of the pendency of Encumberea 
Estates Act proceedings. 

The question before the Court was whether S. 

7 of the Enciunbered Estates Act took away th^ 
jurisdiction of the civil court in respect of a pri¬ 
vate debt incurred before the institution of the 
proceedings under the Encumbered Estates Act. It 
was held that in view of the provisions of S* 

(a) providing that all the proceedings i>enmng 
at the date of an order under S. 6 of the Act shall 
be stayed, it was clear that suits in respect or 
private debts, incurred before the passing of the ojhei 
under S. 6, could not be proceeded with, that wey 
could not result in a decree and that if there 
was a violation of the statutory prohibition 
the trial of the suit, the resulting decree 
could not be regarded as a valid decree which c^i® 
be enforced by execution. I do not a^ee 
the view that in the circumstances no valid decree 
could be passed by the civil court. 
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(36) A court in which the execution proceeding 
or a suit is pending cannot be expected to stay 
the proceedings unless it knows of the Collector’s 
order. These proceedings must coniinue in the 
absence of an order of the court staying them. 
The expression “shall be stayed” means, to my 
mind, that the court must pass an order staying 
the proceedings then pending and does not mean 
that without such an order of stay, they be deem¬ 
ed to have been stayed and that any furiaer 
action in the proceeding will be null and void. 

It was for the debtor-applicant to inform the 
court that the Collector had passed the order under 
S. 6 of the Encumbered Estates Act. On such 
information the Court is bound to stay the pro¬ 
ceedings and as a result of such stay order the 
process issued becomes null and void. Ii no such 
stay order is passed due to ignorance about the 
Collector passing an order under S. 6, on the ap¬ 
plication of any party and the proceedings con¬ 
tinue, those proceedings taken by a proper court can¬ 
not become null and void in the absence of any 
clear provision of law to that effect. Section 7(i> 
(a) does not say that further action in such a 
proceeding will be null and void. 


cree-holder was entitled to recover the whole 
amount from the applicants as their liability was- 
joint and several. 

(39) Execution in the Civil Court, however, re¬ 
mained stayed all the time till tae decree-holder 
applied for its revival. The non-applicant judg¬ 
ment-debtors objected to the proceedings on tae 
ground that no part of their liability having been 
apportioned against them by the Special Judge 
proceedings in execution could not be taken 
against Uiem in respect of the decree. The Civil 
Judge rejccced this contention and that was re¬ 
peated before the Bench. After discussing S. 9(0/ 
(b) it was observed: 

“The words of Uiis sub-clause are perfectly clear 
and prohibit the recovery from the non-appU- 
cant debtors of anything in exce.ss of the amount 
determiiicd by the Special Judge to be due from 
theni.” 

The learned Judges further observed: 

“The Civil Judge lias ciuite ignored Uie fact that 
by a special law laid dow'ii in S. 9(5), Encumbered 
Estates Act, the general Uw relating to execu¬ 
tion of decrees has been moditied and that it 
is only in accordance with, and to the extent. 


I therefore do not agree with the view that S. 
7(l)(a) provides that Uie suit cannot be proceed¬ 
ed with after the Collector has passed an order 
under S. C even if the court was not iniormed 


provided by, the special law that decrees may 
now be executed in this Province. In this view 


e::ecution cannot proceed not because the decree 
has ceased to c;:Ei but because ihcre is no sum 


about it and that the decree passed in such cir- of money in respect of which execuiion can pro- 
cumstances will be null and void. Further their ccod.” 


Lordships observed: 

“We may add that the decree-holder does not 
claim to have obtained from the Court of the 
Special Judge any decree in respect of tlie main¬ 
tenance allowance which formed the subjects 
matter of the decree under execution and by 
operation of S. 13 of the Act the aebt must be 
taken to be wiped off”. 

This may mean that the debt would be wiped 
off. There is. however, no discussion in regard to 
the language of S. 13 or of any kind winch could 
Indicate the reason for this view. 

(37j Reference is then made to the decided cases 
reported in — ‘AIR 1941 All 3G3 (Hi’: — ‘Mt- 
Khi>toon Begam v. Saghir Husain Khan’, AIR 
1945 All 321 (FB) (Q) and — ‘Tirbliawan Dalt v. 
Pashupat Pratap Singh’, AIR 1947 Oudh 201 iR) 
and it is observed: 

'The rule there laid down is that in a case in 
which there had oeen no determination as to 
the sum payable by the non-applicants, there can 
be no execution against the non-applicant deb¬ 
tors.” 

This case, therefore, does not take us far. It 
simply summed up what these cases had held. I 
have already referred to the Full Bench case of 
Allahabad — ‘AIR 1941 AU 363 (H)’. 

(38) 'AIR 1947 Oudli 201 (R)’, relied on — ‘AIR 
1942 Oudh 248 (J/’; and — ‘AIR 1942 Oudh 482 
(M)’, which also I have referred to. Further in 
that case the creditor had filed a claim before the 
Special Judge and the joint debtors were implead- 
^ Uiere. The joint-debtors admitted their liabi¬ 
lity but the Special Judge did not accept their ad¬ 
mission and decreed the entire amount against 
the landlord applicant. The decree-holder appeal¬ 
ed to the District Judge with respect to costs and 
did not implead the non-applicant joint debtors. 

The applicant debtor raised the question of ap¬ 
portionment there and the appellate Court then 
remitted an issue to the Special Judge for a find¬ 
ing as to how much of the costs claimed were due 
from the applicant and what sum from the non- 
applicants. The Special Judge held tliat the de¬ 


I do not find anything in the provisions of S. | 
OfD) of the Act which would show that its provi-; 
sions supersede the provisions with respect to the! 
execution of decreets against non-appilcant debtors.! 
To my mind these provisions just supplement the| 
exisLiiig provisions and are applicable only when' 
me amount duo from non-applictmt deljior hasj 
been cieiermined by the Special Judge in the exer-j 
cise of his jurisdiction to deterniino the amount i 
of debt for which the applicant is liable and forj 
which the non-applicants are liable this juris-) 
dicLion he gets on'y auer the creditor puts in a] 
c:ann beiore inm. It may be mentioned here that- 
clauses to and (d) of the Act just provide a I 
quicker remedy for the creditor to rea-| 
Use the amount due from non-applicant’ 
debtors but do not bar iiim, if he be' 
so pleasca, from instituting a regular suit 
if no decree has been obtained from the Civil 
Court or to apply for execution on the basis of 
the amount determined to be due to him from the, 
non-applicant debtors by the Special Judge. 

I, therefore, do not agi*ce with the view that the 
provisions of 3. 9(5) modify the general law relat¬ 
ing to execution of decrees. I may also note that 
the concluding observation makes it clear that the 
decree-holders’ claim against the non-applicant 
debtors does not get extinguished but simply is 
incapable of being realised on account of the 
failure of apportionment by the Special Judge. 

(40) I do not find anything luscful in — ‘AIR 
1945 All 321 (Q)'. releiTed to in — ‘AIR 1949 All 
770 (P)’, on the point under discussion. 

(41) In — ‘Sheodan Singh v. Ramesh SinghV 
AIR 1950 All 53 (Sj, the point for decision was- 
wiiether an applicant debtor from whom the entire 
debt had been realised by the creditor could sue 
the non-applicant debtor for contribution. It was 
held that nothing in the Encumbered Estates Act 
barred such a suit. When holding so, Wanchoo J. 
delivering the judgment of the Bench, w'ent on to 
point out tliat there was a provision in the Encum¬ 
bered Estates Act which, in effect, barred a credi¬ 
tor from filing a suit and obtaining a decree 
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against a co-debtor, if he fails to get the debt 
apportioned between the debtor, who has applied, 
and the co-deblor, and then relerred to S. 9(5)(b) 
of the Sncumbered Estates Act. These observa¬ 
tions are ‘obiter dicta’. 

(42) In the Full Bench case of — ‘Khurshed 
Ali Khan v. Ram Saran Das’, AIR 1950 All 378 (T) 
one of the three joint debtors applied - under S. 
4 of the Encumbered Estates Act. The creditor’s 
suit against the other two was stayed. The cre- 
■ditor filed a claim before the Special Judge after 
-he had passed decrees under S. 14 and prayed 
for the revival of the suit and for the determina¬ 
tion of the liability of the non-applicant debtors. 
The Special Judge rejected the application. The 
District Judge allowed the appeal. It was against 
his order that a revision was filed in the High 
'Court. The revision was allowed by the Pull Bench 
as no appeal lay to the District Judge against 
the order of the Special Judge and, therefore, the 
order of the District Judge was bad. It was, how¬ 
ever, observed in this case at p. 380: 

“If the liability of the landlord applicant is not 
in question then the Special Judge does not seem 
to be really concerned tvith the other debtors 
who are not before him. It is only because the 
other debtors are joint debtors with the land¬ 
lord applicant that the apportionment becomes 
necessaiw.” 

This obseiwation in the judgment of Malik C. J. 

; supports my view that the jurisdiction of the Spe¬ 
cial Judge to apportion the liability arises when 
he has to determine the liability of the debtor ap¬ 
plicant and which must be the case only when 
the creditor puts in a claim. 

(43) The expression used in S. 9(5)(b) about the 
creditor having a right to recover from the non¬ 
applicant debtor only such amount on account of 
the joint debt as may be determined by the Spe¬ 
cial Judge to be due by them has led to an obser- 

■ valion in some esses and also to arguments to the 
, effect that the original right of the creditor on 
the basis of the original debt gives place to a new 
right which is created by the Special Judge’s deter¬ 
mination of the liability of the non-applicant deb¬ 
tor. The word “right’’ in S. 9(5)(b) does not to 
my mind really mean the substantive right which 
arises in favour of the creditor on account of the 
i joint debtor's binding themselves to pay the debt 
I when it is borrowed but refers to a sort of proce- 
‘dural right for the recovery of the debt. A new 
I substantive right would have come into existence 
(Only if the original right had been taken away 
I by any provision of the law. As already mention- 
jed there is nothing in the Encumbered Estates 
Act which takes away that right. Therefore no 
new right could have been created. 

The word “right" in S. 9(5)(b) therefore just 
means that in view of the determination, his ori¬ 
ginal right gets limited to the right to recover the 
apportioned amount from the non-applicant deb¬ 
tors. If no such amount is determined, the ori¬ 
ginal right continues and the creditor can sue 
the non-applicant debtor for such portion of the 
joint debt for which he be liable after taking into 
consideration the liability of the applicant debtor 
which is either discharged by virtue of S. 13, 
Encumbered Estates Act or is to be dealt with by 
the Special Judge. Section 18 of the Encumbered 
' Estates Act runs: 

“Subject to the right of appeal or revision con¬ 
ferred in Chapter 6, the effect of a decree of the 
Special Judge under sub-section (7) of S. 14 shall 
"be to extinguish the previously existing rights, 
if any, of the claimant, together with all rights, 
if any. of mortgage or lien by which the same 


are secured and, where any decree is given by 
the Special Judge to substitute for those rights 
a right to recover the amount of the decree 
in the manner and to the extent hereinafter 
prescribed." 

This language makes it clear that a decree passed 
under S. 14(7) extinguishes the previously exist¬ 
ing rights, if any, of the claimant, and that a 
decree given by the Special Judge substitutes 
for those rights a right to recover the amount of 
the decree in the manner and to the extent there¬ 
in prescribed. 

I refer to tliis provision simply to show that 
when the existing right is extinguished and a new 
right created in its place, this Act in very clear 
terms provides for the same. This strengthens my 
general observation above that in the absence of 
any positive enactment depriving a person of a 
cez-tain i*ight in him such deprivation of the right 
is not to be construed from provisions which do 
not deal with it but deal with the mode of enforc¬ 
ing those rights; in other words, the provisions of 
S. 9(5) of the Encumbered Estates Act cannot be 
used for holding that the creditor’s right to re¬ 
cover the amount due from non-applicant debtors 
gets extinguished on his failure to file a claim 
under S. 10 against the landlord applicant in view 
of S. 13 of the Encumbered Estates Act. 


(44) Lastly, reference may be made to S. 44 of 
the Encumbered Estates Act. Section 44 su^ 
section (1) provides for the cessation of the to- 
abilities of the landlord in certain contingencies 
Terminating the proceedings under the Encumber¬ 
ed Estates Act. Sub-section (2) provides for similar 
cessation of the landlord’s disabilities when the 
application under S. 4 is dismissed or when the 
proceedings under the Act are quashed. Sub-sec- 
tioii (3) provides for ignoring the interval between 
the date of decree to be executed and the date 
of declaration under sub-section (1) of the order 
referred to in sub-section (2) when applying for 
execution of the decree stayed under sub-sections 
(2) and (3) of section 7. Nothing is s^d in S. 
44 as to what will happen to the proceedings stay¬ 
ed under S. 7(l)(a) or (b). 

Of course the proceedings stayed in suits apii^ 
the landlord applicant alone might be considers 
as stayed indefinitely or might be subsequently 
ordered by the Court on learning of the result oi 
the Encumbered Estates Act proceedings to 
and the absence of any provision dealing 
final disposal of stayed proceedings would not nave 
made any difference to them but it would aiiect 
the proceedings against non-applicant debtors. 


The suits or execution proceedings against non- 
ipplicant debtors would have remained stayed in- 
lefinitely as neither S. 44 nor any other section 
)f the Encumbered Estates Act as ongmaliy en- 
LCted in 1934 provided for the vacation of Jiie 
;tay order and for proceeding with 

)roceeding which had been stayed. Such a, s 
ion could not have been contemplated when o. 
^ S. 13 and S. 44 were enacted 
he correct interpretation of S. 7(1) (a) 
md S. 13 appears to me to be that them P 
Ions govern only a suit and the 
igainst the landlord applicant alone and the cm 
iue from the landlord applicant alone eitne 
he basis of the entire debt taken by him or on tne 
lasis of a proportionate share in a joint deb 
rom him and others. 

It was in 1939 that Cl. (d) was added m S. 

)f this Act and provided for 

;tayed proceedings. This later Provision shouia 

;ot affect the interpretation of Ss. 7, 13 and 

vhich are as originally enacted. 
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(45) Lastly, I may refer to the argument for 
the respondent tiiat even though the Encumbered 
Estates Act does not intend to deal with provid¬ 
ing any relief to the non-appiicant debtors such 
a relief to them, if it be held that S. 13 of the 
Encumbered Estates Act extinguishes the entire 
debt due to the creditor from all the joint-debtors, 
will be incidental and such incidental reliefs are 
not unknown to law, and have been the result of 
certain provisions in other Acts. To my mind the 
relief which the non-applicant debtor gets by such 
an interpretation of S. 13 will not be the indirect 
result of a provision giving relief to the applicant 
debtor alone whose relief was the purpose and 
object of the Encumbered Estates Act, but would 
be the case of direct relief provided by S. 13 if its 
language is construed that way. 

Incidental relief which the non-applicant debtors 
get is a relief to the extent of his escaping the 
liability of the proportionate share due irom the 
applicant debtor in a joint debt and specially in 
a joint and several debt. The latter kind of in¬ 
cidental relief is not denied to the non-applicant 
debtor. In this view of the matter I need not 
refer to the various provisions refened to by the 
learned counsel for the respondent in the course 
of his arguments. 

(46) In view of the above, I am of opinion that 
S. 13 leads to the extinction of the creditor's claim 
to the extent of the liability of the applicant deb¬ 
tor and does not lead to the extinction of the 
debt to the extent of the liability of the non¬ 
applicant joint debtor. I am further of opinion 
that S. 9(5) (a) applies to those cases alone in v/liich 
the creditor files a claim under S. 10 against the 
applicant debtor in respect of the joint debt and 
that the result of the Special Judge’s apportion¬ 
ing the liability of the non-applict^nt debtor is 
simply this that in view of Cl. tb) ot S. 9(5; the 
creditor can recover the amount so determined 
from the non-applicant joint debtors. 

I am further of opinion that Cls. (c) and (d) 
of S. 9(5) of the Encumbered Estates Act simply 
provide the alternative and the easier remedy to 
the creditor in getting relief against the non¬ 
applicant debtors and do not in. any v/ay affect 
the ordinary relief and procedure wiiich the credi¬ 
tor could take to recover the amount due from the 
non-applicant judgment-debtors imder the general 
law. 

I, therefore, hold that the Court below was 
wrong in dismissing the application for the pre¬ 
paration of the final decree. I, therefore, would 
allow this appeal with costs, set aside the order 
of the Court below and order that the Court should 
proceed with the preparation of the final decree 
with respect to the amount due from the non-ap¬ 
plicant joint debtors treating the proportionate 
amount due from the applicant debtor to have 
been discharged in view of the failure of the credi¬ 
tor to claim that amount against the applicant 
debtors in the proceedings under the Encumbered 
Estates Act. 

(47) AGARWALA, J.: I agree and have nothing 
to add. 

(48) B. D. MUKERJI, J.: I agree and have 
nothing to add. 

A/v.S.B. Appeal allowed. 
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(LUCKNOW BENCH) 

MALIK C. J. AND AGARWALA J, 

Sheo Dulare Lai Sah, Plaintiff-Appellant v. 
Anant Ram and another, Defendants-Opposite 
Party. 

Second Appeal No. 200 of 1948. D/- 31-7-1953, 
against judgment of Dist. J., Lucknow, D/- 
13-12-1947. 

(a) T. P. Act (188:2), S. 116 — Tenant holding 
over — Assent of landlord — Creation of new 
tenancy — Demand for rent — Repudiation of 
tenancy — Suit on title — Limitation (Limitation 
Act (1908), Arts. 139 and 144). 31 Mad 163, Com¬ 
mented and dissented from. 

The assent of the landlord to the continu¬ 
ance in possession of the tenant, after the 
determination of the tenancy, would create a 
new tenancy and make the tenant a tenant 
holding over in accordance with the provisions 
of S. 116, T. P. Act. In order to create a 
tenancy at sulferauce the tenant should have 
law'fully entered into possession in recognition 
of the landlord’s superior title and should 
have continued to remain in possession in the 
same right after the termination of the ten¬ 
ancy without asserting any title hostile to 
that of the landlord and without his assent 
or dissent. The continuance in po-ssession 
should be due to the laches of the owner in 
not asking for payment of the rent or vacar- 
tion of the premises or taking over possession 
of the property. 

Where the tenant had remained in possession 
after the determination of the tenancy the 
requirements of S. 116 are satisfied by giving 
the notice demanding rent for the period 
after the termination of the tenancy and the 
landlord must be deemed to have assented to 
his continuing in possession and the tenant at 
sufferance becomes a tenant from month to 
month. (Paras 11 and 12) 

Where the defendants being the legal re¬ 
presentatives of the tenant holding over are 
not tenants on sufferance but hold the property 
under an independent title of their own then 
Art. 139 would not apply at all. If, on the 
other hand, they hold the property in the 
same right as the deceased tenant being his 
legal representatives, there is no reason why 
the position should be different and the land¬ 
lord should not be able to give his assent to 
their continuing in possession as he could have 
done if the deceased was alive. 31 ]\Iad 163, 
commented and dissented from. 

The Courts in England seem to have taken 
a slightly different view and no fresh tenancy 
after the termination of tenancy seems to 
arise in England unless both parties agree. 
Case law Ref. (Para 13) 

Where after the landlord demanded pay¬ 
ment of rent and also the arrears for three 
years and thereby assented to the tenant’s 
continuing in possession w^hich gave rise to a 
fresh tenancy in accordance with the provi¬ 
sions of S. 116, T. P. Act, and the tenants re¬ 
pudiated the tenancy and set up an adverse 
title a fresh cause of action arises in land¬ 
lord's favour to file a suit for possession of 
property, on the basis of title within 12 years 
of the repudiation of title under Art. 144. the 
cause of action arising on the date of repudia¬ 
tion of the landlord’s title, (Para 19) 

To such a case Art. 139 is not applicable. 
Defendants’ plea of adverse possession is in- 
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consistent with the application of Art. 139 
which applies to a suit by landlord suing to 
recover possession from a tenant. AIR 1934 
PC 77, Relied on. (Para 23) 

Anno: T. P. Act, S. 116 N. 4, 6, 13; Limitation 
Act, Art. 139 N. 4; Arts. 142 and 144 N. 59. 

(b) T. P. Act (1832), S. 107 — Oral lease not 
exceeding one year — Kabuliat by lessee only — 
Lessee going into possession — Validity of lease 
— (Evidence Act (1872), S. 114). 

As regards leases not exceeding one year, 
a lease of immoveable property can be created 
by oral agreement accompanied by delivery of 
possession. Where the lessor did not execute 
any document and it was the lessee alone who 
executed a ‘kabuliat’ and the lessee was in 
possession of the property after the execution 
of the ‘kabuliat’; 

Held that it may be presumed under S. 114. 
Evidence Act that there must have been an 
oral agreement between the lessor and lessee 
agreeing to the terms on which the lessee was 
being put in possession of the property and 
there was, therefore, an oral agreement accom¬ 
panied by delivei*y of possession which satis¬ 
fied the requirements of S. 107. (Para 24) 

Anno: T. P. Act, S. 107 N. 4: Evidence Act, 
B. 114 N. 22. 

Sarvari NiarnatuUah and B. N. Mulla, for 
Appellant; Hyder Husain, for Respondents. 
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MALIK C. J.: 

The facts of this case are given in the judgment 
of the lower appellate Court but it may be con¬ 
venient to state them briefly here. Lala Saheo 
Dayal was the owner of the house in suit. He 
got indebted and there was a decree against him 
in favour of one Devendra Nath for about Rs. 
1,200/-. On 15-3-1932, Sahib Dayal executed a 
sale-deed of the house in favour of Sri Krishna 
Das for Rs. 1,260/-. Sahib Dayal was related to 
Sri Krishna Das and was also working as his 
servant. This document was presented for regis¬ 
tration and was registered on 17-8-1932. On the 
date of the registration of the document Sahib 
Dayal executed a ‘sarkhat’ in favour of Sri 
Krishna Das to the effect that he would continue 
to remain in possession of the house for one year 
and pay him rent at the rate of Rs. 13/- per 
mensem. 


Sri Krishna Das, after he purchased the pro¬ 
perty. paid off Davendra Nath and satisfied the 
decree. Sahib Dayal and his two sons, who are 
the defendanks-respondents, continued to live in 
this house but no rent was ever paid to Sri 
Krishna Das in Sahib Dayal’s lifetime or demand¬ 
ed by him. In 1944 Sahib Dayal died. After his 
death on 14-8-1944, Sri Krishna Das gave a notice. 
Ext. A-21, that the defendants were in possession 
of the house as his tenants but they had not 
paid rent and they should pay the rent at Rs. 13/- 
per month and also demanded payment of rent 
for the last three years previous to the date of 
the notice. On 17-8-1944, the defendants sent a 


reply that the house was their ancestral property, 
that they were not his tenants and that he had 
no right to demand any rent from them. 

Sri Krishna Das sold the house to the plaintia 
and the plaintiff then filed a suit No. 42 for 
arrears of rent and for ejectment of the defen¬ 
dants treating them as tenants. The defendants, 
however, took the plea that they were not tenants 
of the plaintiff, that no proper notice in accord¬ 
ance with the provisions of S. 106, T. P. Act had 
been given and that no rent was due from them. 
The learned Munsif held that it was not estar- 
blished that the relationship of landlord and 
tenant existed between the plaintiff and the 
defendants, that the notice was invalid and that 
no rent was due from the defendants to the 
plaintiff. The suit was, therefore, dismissed with 
costs. 


(2) Thereafter, the plaintiff filed the suit out of 
which this appeal has arisen and in the plaint 
no mention was made that the plaintiff was the 
landlord or that the defendants were tenants. All 
that the plaint stated was that the plaintiff WM 
the owner by purchase of the house, that Sahib 
Dayal on 17-8-1932, had executed a ‘keraya nama' 
in favour of Sri Krishna Das and had remained 
in possession, that the defendants had denied the 
title of the plaintiff that they were liable to 
ejectment and were liable to pay a sum of Rs» 
400/- for use and occupation of the house. 

(3) In the written statement filed on behalf 
of the defendants it was pleaded that the sale 
deed as well as the 'sarkhat' executed by Sahib 
Dayal were fictitious documents, that Sahib Dayal 
had executed the sale deed to save the property 
from his creditors and that Sahib Dayal, and 
after his death the defendants, had all along 
remained in possession as proprietors, that there 
had never been any relationship of landlord and 
tenant between them nor had any rent been ever 
paid. A plea was, however, also taken in the 
written statement that the plaintiff’s suit 
barred by limitation though no particular article 
of the Limitation Act was mentioned in the 
written statement. 

(4) The learned Civil Judge framed the follow¬ 
ing issues: 

1 . (a) Did Sahib Dayal execute a sale-deed on 
15-8-1932, in favour of Sri Krishna Das as alleged? 

(b) If so, was the sale-deed fictitious and 
without consideration as alleged by the 
defendants? 

2. Are the defendants not entitled to 

the sale-deed was fictitious without admitting 
execution of the sale-deed? 

3. Is the suit within time? 

4. Have the defendants perfected title to the 
property in suit by adverse possession as 

5. Has the plaintiff lost title under S. 28. Limi- 


don Act? 

5. To what relief, if any. is the plaintiff 
te learned Judge was of the opinion that tn 
ie-deed by Sahib Dayal in favour of Sri Kri^nn^ 
LS had not been proved to be a genuine aw - 
:nt intended to take effect. Sri Krishna 
d. therefore, no title to sell the property to tne 
lintiff and the plaintiff's suit was dismissed on 
it ground and some other grounds. 

[4sr) On appeal, the learned District Judge came 
the conclusion that the sale-deed was a genuine 
cument and was for consideration, that bam^ 
,yal had sold the property to raise nioney lor 
vment of the decretal amount due to 
th. that Sri Krishna Das had in fact paid up 
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Davendra Nath and that there was no reason for 
holding that the sale-deed was either fictitious or 
was not intended to be given efiect to. After 
having recorded a finding to that euect the 
learned Judge went into the question of limitation 
and held that the plaintifi’s suit was barred by 
Art. 139, Limitation Act. 

(5) The only point for decision in this case, 
therefore is which Article of the Limitation Act 
is applicable and whether the plaintifi s suit is 
barred under Art. 139. 

(6) Article 139, Limitation Act is in these terms: 

“A suit by a landlord to twelve years from the date 
recover possession from a when the tenancy is deter- 
tenaut mined.” 

It is not difficult to understand what the Article 
means. The article applies to a case where a suit 
is brought for possession by dispossession of a 
person who had entered into possession of the 
property as a tenant but had continued to remain 
In possession of the property after the tenancy 
had been determined. It is not necessai 7 for uS" 
to go into the question why the legislature put 
this limitation of twelve years on the right of a 
person to file a suit who had let out the property 
to a tenant and, after the termination of the 
tenancy, had for a period of twelve years taken 
no steps to eject the tenant and get back posses¬ 
sion of the property. It may be that the le9:is- 
lature intended that the landlords should also 
be vigilant of their rights and if, for twelve years 
they had not brought a suit for dispossession, 
after the tenancy had been determined, they 
should not be allowed to recover possession of the 
property. 

The words in the third column of Art. 139 are 
“when the tenancy is determined”. 

In S. Ill, T. P. Act (No. 4 of 1882) more or less 
the same words have been used. A lease of im¬ 
movable property, it is said, determines among 
other causes by efflux of the time limited there¬ 
by. It is not necessary to ouote the other clauses 
in that section. Here, if the sarkhat is taken as 
establishing a tenancy between Sri Krishna Das 
and Sahib Dayal for a period of one year then 
the tenancy was determined at the expiry of one 
year, i.e., on 17-8-1933. The suit should, therefore, 
have been filed within tw^elve years from that 
date. This is the view that has been taken by 
the learned District Judge. 

(7) On behalf of the appellant, however, three 
points have been raised by learned counsel. The 
first point is that this was not a suit to which 
Art. 139, Limitation Act at all applied a.s the 
plaintiff had come into court on the basis of his 
title claiming to be the owner of the property. He 
had not claimed that he was the landlord and the 
defendants were his tenants nor had the defen¬ 
dants pleaded that they had ever been his tenants 
and. as it was not the case of either party that 
there was a tenancy which had determined, 
Art. 139, Limitation Act had no application. It 
is pointed out that the previous suit No. 42 of 
1946 on the basis of tenancy had failed on the 
ground that the plaintiff was not the landlord 
and the defendants were not his tenants. 

(8) The second point raised by learned counsel 
is that the ‘sarkhat’ dated 17-8-1932, executed oy 
Sahib Dayal. in the absence of any corresponding 
document by Sri Krishna Das, could not create 
a lease for a period of one year and it could not, 
therefore, be said that there was a tenancy which 
was determined at the expiry of one year. 


(9) .The third point is that even if Sahib Dayal 
was a tenant and the lease was determliied on 
17-8-1953, Sahib Uayai’s po.ssession, and after hia 
death that of his sons, was merely that of a tenant 
holding over &, on 14-8-1944, when Sri Krishna Das 
gave him notice to pay rent at the rate of Rs. 13/- 
per month he assented to their continuance in 
possession as his tenants and under S, IKi, T. P. 
Act the defendants became tenants and. the pro¬ 
perty being house property, they must be deemed 
thereafter to be tenants from month to month 
and a fresh cause of action arose in plaintiff's 
favo’^i* on the repudiation of the tenancy by the 
defendants on 17-8-1944. 

(10) Taking up the third point first, on the ex¬ 
piry of a lease for a period, S. 103(q^, T. P. Act 
imposes a duty on the lessee to put the lessor into 
possession of the property. Sahib Dayal, there¬ 
fore, on the expiry of the period of one year fix¬ 
ed under tne lease was bound to put Sri Krishna 
Das in possession of the property in accorJance 
with the provisions of S. 108i,q> T. P. Act. If he 
did not do so, he was merely a tenant whose lease 
had expired and who had continued to remain in 
wrongful possession of the property on the expiry 
of the lease. It was open in such a case to the 
landlord to regularise the position by giving his 
assent to the continuance of possession and in 
that case the provision of S. 116, T. P. Act would 
apply and the lessee would, in accordance with 
the provisions of that section, become a month 
to month tenant. 

In the case before us the question, therefore, is 
whether the notice given by Sri Krishna Das on 
14-8-1944, demanding from the defendants to pay- 
rent at the rate of Rs. 13/- per mensem amounts 
to recognition of the defendants as tenants, or, 
in the words of the section, amounts to his assent¬ 
ing to their continuing in possession. It must be 
noted that there is no suggestion, on behalf of 
the defendants, that before 14-8-1944, Sahib Dayal 
or his sons had ever repudiated the tenancy and 
so they must be deemed to have continued in pos¬ 
session in the same right as before. Learned 
Counsel for the respondents has urged that this 
notice demanding payment of rent does not 
amount to an “assent” and has relied on a deci¬ 
sion in — ‘Doe on the demise of Godsell v. Inglis', 
(1810) 128 E R 22 (A). That case was entirely 
different and is distinguishable. There the land¬ 
lord gave a notice in which he asked the defen¬ 
dant to quit the premises which he had held 
under him and the term of which had long since 
expired. The argument on behalf of the defen¬ 
dant w’as that the notice itself amounted to a 
recognition of the possession of the defendant as 
a tenant but Mansfield, C. J., observed : 

'"This writing is not in the least like a notice 

to quit, but is a mere demand of possession, 

the defendant’s term having then some time 

since expired." 

\^qiat his Lordship’s decision would have been If 
the plaintiff had given the usual notice to quit 
that is given by a landlord to a tenant it is not 
necessary for us to speculate on. 

(11) It is not necessary in this case to go into 
the question whether, in a case where a defend¬ 
ant has repudiated the tenancy, the landlord can, 
after such repudiation, give his assent and there¬ 
after claim that the defendant's possession of the 
property was that of a tenant holding over, as 
these questions do not arise In this case. It is 
admitted that barring the fact that rents had 
never been paid even from the beginning of the 
tenancy there was nothing else to show that the 
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defendants or Sahib Dayal had at any time repu¬ 
diated the title of Sri Krishna Das as owner of the 
property. If they had, therefore, merely continu¬ 
ed to remain in possession after the expiry of one 
year, their possession is merely that of tenants 
whose tenancy had terminated by efflux of time 
and; on the expiry of the tenancy, to regularise 
their possession all that was needed was the 
owner’s consent so that possession which, after 
the expiry of the tenancy was without any right, 
after the consent was given became lawful. 

No case in point has been cited at the Bar and 
we have, therefore, to decide the point as a ques¬ 
tion of first impression but, as the section is word¬ 
ed, we are inclined to the view that the assent of 
the landlord to the continuance in possession of 
the tenant, after the determination of the tenancy, 
would create a new tenancy and make the tenant 
a tenant holding over in accordance with the pro¬ 
visions of S. 116, T. P. Act. 

(12) In order to create a tenancy at sufferance 
the tenant should have lawfully entered into pos¬ 
session in recognition of the landlord's superior 
title and should have continued to remain in pos¬ 
session in the same right after the termination 
of the tenancy without asserting any title hostile 
to that of the landlord and without his assent or 
dissent. The continuance in possession should be 
due to the laches of the owner in not asking for 
payment of the rent or vacation of the premises 
or taking over possession of the property, in 
Corpus Juris Secundum, Vol. 51, p. 780, 175, it is 
pointed out that : 

“The holding of a tenant at sufferance is the 
most shadowy estate recognized at common law, 
and practically the only distinction between such 
a tenant's holding and the possession of a tres¬ 
passer is that the land-owner may, by his ac¬ 
quiescence. at any time base on the tenancy 
at sufferance the relation of landlord and tenant, 
which he cannot establish at law against a mere 
trespasser, and that the tenant cannot be sub¬ 
jected to an action in trespass before entry or 
demand for possession.” 

The law thus enunciated is in line with the pro¬ 
visions of S. 116, T. P. Act (No. 4 of 1882) which 
pointed out that; 

“If a lessee or under-lessee of property remains 
in possession thereof after the determination 
of the lease granted to the lessee, and the lessor 
or his legal representative accepts rent from the 
lessee or under-lessee, or otherwise assents to his 
continuing in possession, the lease is, in the ab¬ 
sence of an agreement to the contrary, renew¬ 
ed from year to year, or from month to month, 
according to the purpose for which the property 
is leased as specified in S. 106.” 

In the case before us the tenant had remained 
in possession after the determination of the 
tenancy and, by giving the notice demanding rent 
for the period after the termination of the tenancy, 
the landlord must be deemed to have assented 
to his continuing in possession. The requirements 
of S. 116, T. P. Act were thus fulfilled and the 
tenant at sufferance became a tenant from month 
to month. 

(13) The courts in England seem to have taken 
a slightly different view and no fresh tenancy 
after the termination of tenancy seems to arise 
in England unless both parties agree. In — ‘Right 
V. Da^by^ (1786) 1 TR 159 (B), Lord Mansfield 
said; 

“If there be a lease for a year, and by consent 
of both parties the tenant continues in posses¬ 
sion afterwards, the law implies a tacit reno¬ 


vation of contract. They are supposed to have 
renewed the old agreement, which was to hold 
for a year.” 

(14) In — Day v. Day’, (1871) 3 PC 751 (C), it 
was a case where a tenant had continued to re¬ 
main in possession for more than thirty years 
after the termination of the lease. Tlie question 
arose whether by reason of the provisions of the 
Statute for the Limitation of actions relating to 
land, 3 and 4 Will. 4, c. 27(1) the suit for pos¬ 
session could still be maintainable by the land¬ 
lord. It was pointed out by their Lordships that 
the Statute was in no way impeded. Their Lord¬ 
ships said; 

"Doubtless, an agreement for a fresh tenancy 
may be implied from acts and conduct, if such 
are proved, as ought to satisfy a jury that the 
parties actually made such an agreement, and 
in that event it is proper to be found by a jury 

as a material fact in issue. The language 

and policy of the Statute require that to con¬ 
stitute this new terminus a quo’, the agreement 
for a new tenancy should be made by the par¬ 
ties with a knowledge of the determination of 
the former tenancy, and with an intention lo 
create a fresh tenancy at will.” 


(15) In — ‘Dougal v. McCarthy’, (1893) 1 QB 
736 (D), the premises were let under an agree¬ 
ment in writing for one year. After the expiry 
of one year the landlord wrote a letter demand¬ 
ing a quarter’s rent due in advance. The tenant- 
did not answer but remained in possession. After 
a month, however, he sent a reply in which he 
said that he did not wish to continue the tenancy 
and the landlord might take over possession on 
a date specified in the reply. Lord Esher, Master 
of the Rolls held: 

“The evidence appears to me clearly to show 
that the landlord consented to their so remain¬ 
ing in possession as tenants; and that he treat¬ 
ed them as tenants from year to year on the 
terms of the previous tenancy, i.e., at the same 
rent payable at the same periods as before: for 
on February 25, he wrote to them demanding 
a quarter’s rent on that footing.” 


e then went on to say : 

Here there is the landlord's consent, and fhe 
fact that the tenants remained in possession 
after the letter written by him. I take it that- 
it would be a question for a jury in such a case, 
whether there was the consent of both parties 
that the tenant should remain in possession 
after the termination of the expired tenancy. 
If the tenant under such circumstances remain¬ 
ed in possession without saying anything, 1 
should say that a jury ought to conclude tna^ 
he consented to continue in possession 
tenant.” 

D importance was attached to the fact that after 
month of the receipt of the notice the tenant 
nt a letter that he did not want to continue tn 
nancy and would like to give it up and askea 
,e landlord to take over possession oi tne 

operty. - 

(16) In Field’s Landholding and the Relation oi 
indlord and Tenant, 1883, dealing with the r^ 
tionship of landlord and tenant m America in 
amed author in 196 at p. 372 said: 

In every case in which there is no ^Sreejnent- 
as to the term, the presumption is “lat ^ 
tenancy is for one year only. No tenant is con 
sidered to have a right to continue to occupy 
his holding without his landlord’s consent, but 

if he is allowed to hold over for a /Vhe- 

the expiry of his lease, the law presumes the- 
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revival of the tenancy of a whole year but not 
longer.” 

From the quotation it w'ould appear that all that 
is necessary is the landlord's consent and no fresh 
agreement between the landlord and the tenant. 

(17) In Foa's General Law of Landlord and 
Tenant. 7th Edition, p. 388, para. 60G it is said: 

'Though the act of holding over after the expi¬ 
ration of the term does not necessarily create 
a tenancy of any kind—it being in such case a 
question of fact what the intention of the par- 

I ties was — yet when a tenant continues in pos- 

* session after such expiration by consent of his 
landlord, he is deemed ‘prima facie’ a mere 
tenant at will.” 

(18) In Hill and Redman's Law of Landlord 
and Tenant. 11th Edn., p. 19, in the notes on that 
page it is said: 

“Any consent by the landlord to the holding 
over constitutes a tenancy at wUl, though a 
written acknowledgment that the tenant holds 
“on sufferance only” has been held to be a mere 
acknowledgment and not to require to be stamp¬ 
ed as an agreement for a tenancy.” 

(19j As we have already said no case of the 
courts in India has been cited at the Bar and 
we have been asked to decide this question as a 
matter of first impression. After having however 
looked into the various authorities on the pome 
we are of the opinion that after the expiry of 
one year of the lease dated 17-8-1932, Sobha Raui 
continued in possession of the property as a 
tenant holding over. It is not suggested that he, 
or, after his death, his legal representatives had 
at any time asserted any adverse title to the 
property before 14-8-1942, when the landlord de¬ 
manded payment of rent and also the arrears for 

I three years and thereby assented to the tenant's 
continuing in possession which gave rise to a fresh 
tenancy in accordance with the provisions of 
S. 116, T. P. Act and on 17-8-1944, the defendants 
having repudiated the tenancy and set up an ad¬ 
verse title a fresh cause of action arose in plain¬ 
tiff’s favour to file a suit for possession of the 
property. The plaintiff, however, first filed a suit 
for ejectment treating the defendants as tenants 
but that suit having failed on the ground that 
there was no relationship of landlord and tenant 
between the parties this suit was brought on the 
basis of title and the cause of action for the suit 
arose on 17-8-1944, when the plaintiff’s title was 
repudiated. 

(20) It is urpd by learned Counsel that even 
if it was po.ssible for the lessor by giving his 
assent to convert a tenant holding over, he could 
not by his mere assent convert the representative 
of a tenant by sufferance into a tenant. Reliance 
is placed on a ruling of the Madras High Court 
in — ‘Vadapalli Narasimham v. Dronamraju 
Seetharamamurthy’, 31 Mad 163 (E). In that case 
the learned Judges held that if a tenant after 
the expiry of the lease in his favour had con¬ 
tinued to remain in possession as a tenant by 
sufferance and had then died, the position of his 

• legal representative in possession of the premises 
was that of a trespasser and not a tenant by 
sufferance and in case of the legal representative 
any implication that a tenancy was subsequently 
created by consent was negatived. In other words, 
though in the case of a tenant in possession after 
the expiry of the tenancy the law will presume a 
tacit renovation of that contract if the landlord 
agrees to the tenant’s continuance in possession 
the same presumption would not arise in the case 
of a legal representative of a tenant who had died 


after the termination of the tenancy. In uhat. 
case it was held that 

“The representatives of a tenant by sufferance 
who enter after his death cannot, in our opin¬ 
ion, be said to have ever been tenants withiix 
the meaning of Art. 139, and u suit against 
them would appear to fall within Art. 141.” 

Though reliance is placed by learned Counsel i.or 
the respondents on the first part of the j augment 
that S. liG, T. P. Act will not apply to a legal 
representative of a tenant whose tenancy had 
terminated, learned counsel has urged that me 
decision that Art. 139 would not apply and it was 
Art. 144 that was applicable was wrong and was- 
not accepted by the same High Court in — ’Sub- 
braveti Ramah v. Gundala Ramanni’, 33 I\Iad 260 - 
(Fj. In the latter case the learned Juages uoubted 
the correctness of the whole of the decision in 
— ‘Vadapalli Narasimham's case (Eh and said— 

“It seems doubtful whether the fiction oi a 
tenancy by surlerance should be kept up after 
the T. P. Act, according to which a lease is 
determined by efflux of the time limited thereby 
(see S. 111). Such a tenancy does not operate 
in England to interrupt the running of the 
time. See — ’tmi) 3 PC 751 at p. 761 (Ch. 
Nor under Art. 139, is it of any avail to the 
landlord. Whether for purposes of Art. 144 a. 
distinction should be made between Kondanna 
and his sons appears to be douotful. But how¬ 
ever this may be. there seems to us to be 
nothing wrong in holding that if the plaintiff 
would be barred against Kondanna if now alive, 
he would be likewise barred against his sons.” 

Whether we use the words “tenancy by sufferance” 
or not, the position is that a possession lawfully 
obtained would not become adver.se unless an 
assertion has been made setting out an adverse 
title against the owner of the property. 

(21) When a suit is filed and a particular 
article of the Limitation Act is said to apply the 
question arises, whether on the facts seated or 
found that Article of the Limitation Act is appli¬ 
cable. Article 139, Lim. Act applie.s only to a case 
where a suit is brought by a landlord against a* 
tenant for possession of the property and such a 
suit should be filed within twelve years of the 
determination of the tenancy. If the defendants 
being the legal representatives of Sahib Dayal 
were not tenants on sulferance ’out held the pro¬ 
perty under an independent title of their own 
then Art. 139 would not apply at all. If. on the 
other hand, they held the property in the same 
right as Sahib Dayal, being his legal represen¬ 
tatives, there is no reason why the position should 
be different and the landlord should noi be able 
to give his assent to their continuing in posses¬ 
sion as he could have done if Sahib Dayal was- 
alive. We may point out that the view expressed 
by the learned Judges that a tenant or his legal 
representative in possession of the property after 
the expii 7 of the lease is in adverse possession 
of the property has not been uniformly accepted 
and the Madras High Court itself has in a later 
decision in — ‘33 Mad 260 (Fj’ taken a contrary 
view. 

(22) In our view, therefore, when Sri Krishna 
Das, before the expiry of twelve years from the 
date of the termination of the tenancy, gave the 
notice demanding payment of rent on 14 - 8 - 1944 , 
the defendants became from that date tenants' 
holding over. The cause of action on which this 
suit is brought is the repudiation of the tenancy 
and the assertion by the defendants that thev 
were the owners of the property. So a fresh cause- 
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of action arose against them by reason of their 
notice, Ext. 14 dated 17-8-1944, and Sri Krishna 
Das or the plaintiff to whom he sold the property 
could bring a ^uit for possession of the property 
•within twelve years under Art. 144, Limitation 
Act, 

(23) A reference may also be made to a decision 
of their Lordships of x the Judicial Committee in 
— ‘Mt. Allah Rakhi v. Mohammad Abdur Rahim’, 
AIR 1934 PC 77 (G). The facts of that case were 
very different from the facts of this case, but 
thei’e is an observation of their Lordships which 
may be quoted with some benefit. The defendants 
in that case had relied on Art. 144. Limitation 
Act and they had also in the alternative relied 
'On Art. 139. Their Lordships observed— 

"The learned Counsel for the appellants referred 
to Art. 139 as well as Art. 144. It may be noted 
at once that the appellant’s plea of adverse 
possession is obviously inconsistent wich the 
application of Art. 139, which relates to the case 
! of a landlord suing to recover possession from 
I a tenant." 

No doubt it does not appear from the judgment 
of their Lordships that there had ever been a 
tenancy created in defendants’ favour and the 
defendants were claiming that from the date of 
their removal by Sajjadanashin they ceased to be 
mujawars and were in adverse possession of the 
property, but the observation of their Lordships 
pointed out above is that in a case where after 
the determination of a tenancy a tenant has 
remained in possession a suit by the landlord for 
his ejectment would be governed by Art. 139; 
where, however, a diU'erent title is set up. that is. 
•of adverse possession. Art. 144. Limitation Act 
would become applicable. 


what the position of the lessee would be but 
merely contented himself by saying that there 
was no valid lease created. It does not appear 
to have been argued before the learned Judges 
that It was not necessary in the case of a lease 
which was not for a period of more than one 
year or did not reserve an yearly rent that a 
wiutten document should be executed by the lessor 
and it was open to the parties to enter into an 
oral agreement accompanied by delivery of posses¬ 
sion. The circumstances enumerated above that 
Is, the execution of the ‘kabuliat’ by the lessee 
the handing over of the ‘kabuliat’ to the lessor! 
and the lessor thereupon putting the lessee in 
possession, can lead only to one conclusion that 
there had been an oral agreement in accordance 
with the terms of which the lessee was put in 
possession. We are. therefore, satisfied that there 
was a lease as contemplated by S. 107, T. P. Act. 

(25) The result, therefore, is that, in our view, 
the plaintiff’s suit was within time and the lower 
Court wrongly dismissed it on that ground. This 
appeal is, therefore, allowed. The decrees of che 
lower Courts are set aside. The plaintiff’s suit 
for delivery of possession by ejectment of the 
defendants is decreed and the plaintiff is entitled 
to the compensation claimed. 

(26) The plaintiff will be entitled to his costs 
in all the Courts. 

B/R.G.D. Appeal allowed. 
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(24) The last point that nov.’ remains to be 
decided is whether it could be said that there was 
a lease created in favour of Sahib Dayal for a 
period of one year, when Sri Krishna Das had 
not executed any written document in his favour 
and Sahib Dayal had merely executed a kabuliat. 
Learned counsel has placed reliance on S. 107. 
T. P. Act and has urged that a lease of immove¬ 
able property must be executed by both the lessor 
and the lessee, and as there was no lease executed 
by the lessor no lease came into existence. As 
regards leases not exceeding one year, however, a 
[lease of immoveable property can be created by 
;oral agreement accompanied by delivery of posses¬ 
sion. The lessor did not execute any document 
and it is the lessee alone who executed a 'kabn- 
liat’ but, as the lessee was in possession of the 
property after the execution of the ‘kabuliat’ and 
after he had handed over the ‘kabuliat’ in the 
original to the lessor from whose possession it 
was filed, we may presume under S. 114. Evidence 
Act that there must have been an oral agreement 
between the lessor and the lessee agreeing to the 
terms on which the lessee was being put in pos¬ 
session of the property and there was. therefore, 
an oral agreement accompanied by delivery of 
possession which satisfies the requirements of 
S. 107, T. P. Act. 

Learned Counsel has drawn our attention to 
two single Judge decisions. — ‘Ganga Sahai v. 
Badrul Islam’, AIR 1942 All 330 (H) and - 

‘Chotey Lai v. Mst. Durga Bai’, AIR 1950 All 661 
(I). In the first case a learned single Judge held 
that in the absence of a deed of lease executed 
by the lessor by the execution of a ‘kabuliat’ by 
the lessee no lease is created and the position of 
a lessee is that of a mere licensee. In the second 
case the learned single Judge has not decided 


Letters Patent Appeals Nos. 4 and 3 of 1952, 
D/- 18-12-1953, against judgment of Mushtaq 
Ahmad J., reported in AIR 1953 All 598. 


(a) Letters Patent (AIK), Cl. 10 — New point 
— (Houses and Rents — U. P. (Temporary) Con¬ 
trol of Rent and Eviction Act (3 of 1947), S. 15). 

Decree for realisation of rent and for evic¬ 
tion — Execution — Sanction under S. 15, 
Rent Control and Eviction Act granted by 
Additional District Magistrate — Sanction 
later on filed in District Judge’s Court In 
execution proceedings — No objection on 
ground that A. D. M. had no authority to 
grant sanction, raised in that Court nor 
raised even in High Court in second appeal — 
Point raised for the first time in special appeal 
—• Point held would necessitate further en¬ 
quiry into the question whether District Magis¬ 
trate had delegated his authority to A. D. M. 
and A.D.M. was qualified to grant sanction 
— Such a point held could not be allowed. 

(Para 11) 


Anno; Civil P. C., App. II; L. P., Cl. 15 N. 

1953 Mulla; App, II, "Charters.Courts . 

P. 1467, N. "Whether.appeal" and 

P. 1471 N. "Points.heard" (1 Pt. extra 

in N. 14 to Cl. 15 in AIR Com. — 1 Pt. extra in 

N. "Points.heard" to Cl. 15 in Mulla -- 

bahore view and Madras view before 35 Mad i 

[PB). not noticed in N. "Whether.appeal 

;o Cl. 15. on P. 1467 in Mulla). 

(b) Houses and Rents — U. P. (TemporaiT) 
:Jontrol of Rent and Eviction Act (3 of 
5s. 15, 3 — Applicability and scope — 
or sanction — Permission of District Magistrat 
in ground other than mentioned in clauses (a; 

0 (f) of S. 3. 
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Under the general law a tenancy is always 
terminable in accordance with the terms of 
the tenancy after a proper notice terminating 
the tenancy is given by the landlord. After 
the termination of the tenancy, every landlord 
has a right to file a suit for ejectment. But 
by reason of dearth of accommodation and to 
prevent landlords being able to harass tenants 
with the object of rack renting them, the 
Rent Control and Eviction Act set out certain 
grounds which it considered fair and just and 
if any of those grounds exists, the landlord 
has a right to eject a tenant. Under S. 15 
of that Act no decree can be passed except 
on one or more of the grounds mentioned in 
S. 3 of the Act, If, however, the grounds (a) 
to (f) as stated in S. 3 are not available, but 
there is some other good ground why the 
tenant should be ejected and the landlord 
given back possession of the premises, a dis¬ 
cretion is left in the District Magistrate to 
grant permission where he considered that the 
facts justify such grant. Thus in S. 15 words 
“on one or more grounds mentioned in S. 3“ 
relate not only to grounds (a) to (f) but the 
permission of the District Magistrate can also 
be taken to be a ground for passing a aecree, 
and a decree for eviction can be passed even 
in a suit ppding disposal on the date the 
Act came into force if his permission is 
obtained. AIR 1951 All 396, Ref. 

(Paras 14. 15) 

(c) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), S. 3 
— Applicability and scope. 

The words “to file a suit” in a case where 
the decree had already been passed before the 
U, P. Act 3 of 1947 came into force mean “to 
institute proceedings for execution by eject¬ 
ment of the tenant" and in the case of a suit 
pending on the date when the Act came into 
force mean “to continue the same". The Dis¬ 
trict Magistrate can therefore, grant permis¬ 
sion either to execute a decree for ejectment 
already obtained or to continue a suit for 
ejectment filed before the Act came into force 
and it is not necessary that the permission 
must precede the filing of a suit in every case. 
AIR 1952 All 819; AIR 1949 Cal 674, Not 
followed: air 1954 All ill, Poll. 

(Paras 17, 18) 

(d) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), S. 3 

(1) (a) — WUful default. 

Where it was not even alleged by the tenant 
that there was an agreement between the 
parties that the landlord will accept the rent 
by a bank draft and if the tenant sent a bank 
^aft in payment of arrears of rent and 
j3ecause it did not reach the landlord and was 
lost in the post, the landlord demanded the 
rent and the tenant refused to make the pay¬ 
ment as he thought that sending the bank 
draft amounted to payment. Held that the 
sending of a bank draft did not amount to 
payment or even a tender of the amount due 
and the defendant must be deemed to have 
been guilty of wilful default within the mean¬ 
ing of S. 3 (1) (a). AIR 1952 All 504, Foil. 

(Paras 19. 20) 

(e) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1917), 
Ss. 3. 14, 15 - Scope. 

Sections 3. 14 and 15 should be so inter¬ 
preted as to place the landlord and the 

1954 All/61 & 62 


tenant, more or less, in the same position. 
There is no reason why a landlord who had 
already obtained a decree for ejectment or 
who had filed a suit for ejectment before the 
Act came into force should be placed in a 
worse position than a landlord who wants to 
institute a suit after the Act came into force 
and he should be deprived of the opportunity 
of satisfying the District Magistrate that there 
are grounds not mentioned in Cls. (a) to (f) 
of S. 3 (i> which entitled him to eject the 
tenant. (Para 16) 

S. B. L. Gaur and S. S. Verma, for Appellant; 
J. N. Wagherey, for Respondent. 

CASES REFERRED: Paras 

(A) (V38) AIR 1951 All 396: 1951 Ail LJ 154 8, 10 

(B) (V40) AIR 1953 All 62: 1952 All LJ 486 11 

(C) (V39) AIR 1952 All 819 17 

(D) (V36) AIR 1949 Cal 674: 53 Cal WN 855 17 

(E) (V41) AIR 1954 All 111: 1953 All LJ 555 :a 

(F) (V39) AIR 1952 All 504: 1952 All LJ 152 10 

MALIK C. J.: 

These two special appeals are connected and 
can be disposeu of by one judgment. Letters 
Patent Appeal No. 4 of 1952 is against the decree 
in Second Appeal No. 855 of 1946 and Letters 
Patent Appeal No. 3 of 1952 is against an order 
in Execution Second Appeal No. 231 of 1950. 

(2) The facts are not complicated but some 
difficulty has been created by reason of a recent 
enactment. The defendant had taken a house o>i 
rent under a registered lease dated 27 - 4 - 1933 , for 
a period of one year. On the expiry of the year 
the defendant continued to remain in possession. 
The plaintiff alleged in the plaint that after the 
expiry of the year the tenancy became a month 
to month tenancy according to the Hindi calendar 
and the defendant was liable to pay to the 
plaintiff rent at the rate of Rs. 55/- per month. 
These averments were admitted by the defendant 
in the written statement. The fact being admitted 
in the pleadings, it is not possible for learned 
counsel now to urge that the tenancy was not a 
month to month tenancy according to the Hindi 
calendar and the notice to quit was, therefore, 
defective. 

(3) On 8-12-1944, the plaintiff said that rent for 
four months had been in arrears and gave the 
defendant a notice to quit with effect from the 
end of the Hindi month. A second notice was 
given on the 23rd of December but we are not 
concerned with it, as that notice was given as a 
matter of extra precaution. On 10-1-1945, the 
plaintiff filed a suit for realisation of rent and 
for ejectment of the defendant, 

(4) One of the pleas taken in defence and 
repeated before us was that the notice to quit was 
not in accordance with law. This argument was 
based on the ground that the tenancy was not a 
month to month tenancy in accordance with the 
Hindi month. The lower Courts have on the 
basis of evidence recorded a finding that the 
tenancy was a month to month tenancy according 
to the Hindi month. In view, however, of the 
admission in the written statement it was not 
open to the defendant to urge that the tenancy 
was not in accordance with the Hindi calendar 
month. Be that as it may, on the findings recorded 
that the tenancy was a month to month tenancv 
according to the Hindi month and the notice 
dated 8-12-1944. required the defendant to vaca'^e 
the premises at the end of the Hindi month the 
notice was rightly held to te a valid notice’ 
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(5) As regards the arrears, the plaintiff had 
claimed that a sum of Rs. 220/- v/as due lor 
four months in accordance with the Hindi mon-^h 
commencing from the 3rd of September and end¬ 
ing with 29-12-1944. The defence was that on 
2-11-1944, the defendant had sent a draft on the 
Jwala Bank to the plaintiff at Calcutta for a 
sum of Rs. 110/- to cover the rent of the ffrst 
two months that was in arrears. The plaintiff s 
case was that this draft never reached him and 
he had already, when on a previous occasion the 
defendant had sent rent by a bank draft, written 
to the defendant that it caused inconvenience to 
him and that he should sent rent by money order 
and not by bank drafts. 

(6) The Manager of the Jwala Bank gave 
evidence that the draft had not been cashed. The 


case of — ‘Manzoor Ali Usmani 
AIR 1951 All 396 (A). 


V. Mt. Lai Devi', 


(9) The decree-holder had applied for execu¬ 
tion of his decree for ejectment and arrears of 
rent and the defendant-appellant judgment-debtor 
thereupon filed an application for stay of execu¬ 
tion of the decree under O. 41, R. 5, Civil p. c. 
This application was dismissed and the execution, 
proceedings were, therefore, continued in the 
lower Court. During the execution proceedin(^.s 
the defendant raised an objection under the Rent 
Control and Eviction Act and the plaintiff decree- 
holder thereafter applied to the District Magis¬ 
trate for permission to eject the defendant. On 
3-7-1948, the Additional District Magistrate 
granted the permission, the operative portion of 
which as follows* 


plaintiff’s statement has been believed that the 
draft was lost in the post and it never reached 
him. The defendant was examined as a witness 
and he did not say that the plaintiff had ever 
agreed to any arrangement that payment may be 
made by bank drafts. The fact, therefore, that 
the defendant sent a bank draft to the plaintiff 
on 2-11-1944, which, however, never reached him, 
cannot be treated either as a valid payment el¬ 
even as a valid tender. On 11-12-1944. the defen¬ 
dant sent a money order for Rs. 55/- but this 
was addressed to Rajnarain Phoolchand. Th3 
learned Munsif has observed as follows: 

“The money order for Rs. 55, - was sent on 
11-12-1944, to Rajnarain and Phoolchand. It is 
not shown who is Rajnarain and Phoolchand.” 

Even if it be assumed that Rajnarain Phoolchand 
represented the plaintiff and the plaintiff had 
refused to receive the money order, it could not 
affect the plaintiff’s rights as the plaintiff was 
not bound to accept Rs. 55/- when a sum of 
Rs. 165/- was due to him. The money order of 
Rs. 55,^- having been refused, the money was 
returned to the defendant by the Post-office. On 
2-1-1945, the defendant sent another money order, 
this time of Rs. 110,- and this was addressed ro 


“I, therefore, permit Kunwar Sen to file a civU 
suit for the ejectment of Mohan Lai, if neces¬ 
sary, and also for the execution of the civil 
Court's decree for ejectment if required.” 

It was on the strength of this permission that 
the learned District Judge dismissed the objec¬ 
tion of the judgment-debtor and allowed the 
decree for ejectment to be executed. Against the 
order passed by the learned District Judge re¬ 
jecting the objection to the execution of the 
decree the judgment-debtor filed in this Court 
Execution Second Appeal No. 231 of 1950. The 
Second Appeal No. 855 of 1946 and the ExecuUon 
Second Appeal No. 231 of 1950 were connected at 
the request of the appellant and both cases were 
heard together and disposed of by one judgment 
by the learned single Judge. 

(10) On the strength of the decision in — 
‘Manzoor Ali Usmani’s case (A)’ it has been urged 
by learned counsel that though the suit for eject¬ 
ment had been decreed by the lower Courts, as 
an appeal against that decree was pending in this 
Court. S. 15 of the Act was applicable and ^he 
decree for ejectment passed by the lower Courts 
could be affirmed only if any of the grounds men¬ 
tioned in S. 3 of the Act existed. 


the plaintiff. The plaintiff refused to accept this 
money order and that too was returned to the 
defendant. 

(7) The position, therefore, is that the defen¬ 
dant had sent a bank draft for Rs. 110/- but it 
never reached the plaintiff and. in law, it cannot 
be deemed to be either a valid tender or a valid 
payment. The money order of Rs. 55 could only 
be in part payment and the plaintiff was not 
bound to accept it. The money order of Rs. 110/- 
was also in part payment and the plaintiff was 
not bound to accept that either. 

(8) The trial Court held that the sum of Rs. 
222-8-0 was due to the plaintiff and on 26-5-1945, 
decreed the suit for ejectment and for arrea»*3 
of rent. The defendant filed an appeal which was 
dismissed by the lower appellate Court on 22-12- 
1945. The defendant then filed a Second Appeal 
No. 855 of 1946 in this Court on 13-3-1946. The 
appeal was admitted by a learned Single Judge 
on 264-1946. On 1-3-1947, the U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947) was 
passed. Section 1 (3) of the Act provides that— 

“the Act shall be deemed to have come into force 

on the first day of October, 1946.” 


(11) It is urged bv learned counsel that as 
grounds mentioned in S. 3 which could entitle 
this Court to affirm the decree for eviction did 
not exist the decree could not be affirmed and 
the sanction received from the Additional District 
Magistrate was not a ‘ground’ within the meaning 
of S. 15 and. in any case, the sanction being of 
the Additional District Magistrate, and not the 
District Magistrate, it was bad in law. In support 
of the last point mentioned above reliance i-S 
placed on the decision in — 'Kedar Nath v. Mool 
Chand’, AIR 1953 All 62 (B). The sanction was.j 
however, filed in the Court of the learned District 
Judge in the execution appeal, pending in thisf 
Court and no objection on the ground that the! 
Additional District Magistrate had no authority to 
grant the sanction was raised in that Court nor 
was such an objection raised before the learned 
single Judge. We cannot, therefore, in this Special 
Appeal allow learned counsel to raise a new point 
specially as it would necessitate further enquiry 
into the question whether the District Magistrate 
had delegated his authority to the Additional 
District Magistrate and the Additional District 
Magistrate was, therefore, qualified to grant the 
sanction. 



The Act came into force, therefore, during the 
pendency of the appeal in this Court. A Bench 
of this Court has held that an appeal is a con¬ 
tinuation of a suit and the Act must be deemed 
to have been intended to apply not only to pend¬ 
ing suits but also to pending appeals: see ihe 


(12) The question, however, remains whether the 
permission given to file a civil suit for ejectment 
or for the execution of the civil Court’s decree 
for ejectment entitled the learned single Judge 
to dismiss the appeal and affirm the decree for 
ejectment. 
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(13) Section 15 of the Rent Control Act is as cree is passed and, therefore, if the same condi- 


foUows— 

“In all suits for eviction of a tenant from any 
accommodation pending on the date of the com¬ 
mencement of this Act, no decree for eviction 
shall be passed except on one or more of the 
grounds mentioned in S. 3.” 

The learned single Judge laid stress on the words 
“no decree for eviction shall be passed” and lie 
came to the conclusion that, if one or more of 
the grounds mentioned in S. 3 exist, then a decree 
for eviction can be passed. The question, there¬ 
fore, arises what the words “one or more of the 
grounds mentioned in S. 3” mean. 

(14) The relevant part of S. 3 (1) is as follows: 
“Subject to any order passed under sub-section 

(3) no suit shall, without the permission of the 
District Magistrate, be filed in any civil Court 
against a tenant for his eviction from any ac¬ 
commodation, except on one or more of tJie 
following grounds.” 

Thereafter grounds (a) to (f) are mentioned, It 
the words “on one or more grounds mentioned in 
S. 3” relate to grounds (a) to (f) only, then the 
decree can be passed only if grounds (a) lo Ub 
exist. If, on the other hand, the permission of 
the District Magistrate can also be taken to be 
‘a ground’ for passing a decree, then a decree for 
eviction can be passed even in a suit pending 
disposal on the date the Act came into force if 
such permission has been obtained. 

(15) It has been held in several cases that the 
Act was intended to apply to decrees which had 
been passed before the Act came into force but 
which have to be executed after that date, to 
suits pending on the date when the Act came 
into force and to suits instituted after that date. 
It has also been held by this Court that the 
legislature in enacting S. 3 left the discretion to 
the District Magistrate to grant permission as 
it wa>s not possible to define all cases where a 
landlord should have the right to eject a tenant. 

Under the general law a tenancy is always 
terminable in accordance with the terms of the 
tenancy after a proper notice terminating the 
tenancy is given by the landlord. After the termi¬ 
nation of the tenancy, every landlord has a right 
to file a suit for ejectment. By reason of dearth 
of accommodation and to prevent landlords be¬ 
ing able to harass tenants with the object of 
rack-renting them, the Act set out certain grounds 
which it considered fair and just and if any of 
those grounds existed, the landlord had a right 
to eject a tenant. If, however, the grounds (a) 
to (f) were not available, but there was some 
other good ground why the tenant should oe 
ejected and the landlord given back possession ol 
the premises, a discretion v/as left in the District 
Magistrate to grant permission where he consi¬ 
dered that the facts justified such grant. 

As the Act originally stood, it was held by a 
Bench of this Court that this was, more or less, 
an executive or an administrative function exer¬ 
cised by the District Magistrate and the exercise 
of his discretion could not be challenged in a 
court of law. Now, however, the Act has been 
amended and the refusal to grant permission to 
file a suit has been made appealable to the Com¬ 
missioner. 

(16) The learned single Judge relied on the 
Words “no decree for eviction shall be passed” 
and held that while S. 3, which relates to the 
filing of a suit, lays stress on the pre-requisites 
for a filing of a suit, S. 15 which relates to pend¬ 
ing suits, lays stress on the date when the de- 


tions existed on the date when the decree nas 
to be passed, as would have entitled the piaintilf 
to file a suit, there is no reason wmy a decree 
for ejectment should not be passed in plaintifl's 
favour. 

There is a lot to be said for the view taken 
by the learned single Judge specially as all tiie 
three Ss. 3, 14 and 15 should be so interpreted 
as to place the landlord and the tenant, more 
or less, in the same position. There is no reason 
why a landlord who had already obtained a de¬ 
cree for ejectment or who had filed a suit for 
ejectment before the Act came into force should 
be placed in a worse position than a landlord 
who wants to institute a suit after the Act came 
into force and he should be deprived of the oppor¬ 
tunity of satisfying the District Magistrate that 
there are grounds not mentioned in Cls. (a; to 
(fj of S. 3(D which entitled film to eject the 
tenant. 

(17) It is, however, pointed out that there are 
several decisions of this Court to the eilect that 
the permission of the Magistrate under S. 3(1j 
must be obtained before a suit for ejectment Is 
filed. This v.’as held by a Division Bench of this 
Court in — ‘R. N. Seth v. Girja Shankar’, AIR 
1952 All 819 (C). The same view was taken by 
a Bench of the Calcutta High Court in — ‘Gupta 
Chowdhury v. J.Ianmacha Nath’, AIR 1919 Cal 674 
(D). Section 3(1) provides that ‘'no suit shall, 
without the permission of the District Magistrate, 
be filed in any civil court against a tenant for 
his eviction from any accommodation". It is 
therefore, urged that the District Magistrate's per¬ 
mission must precede the filing of the suit and 
the District Magistrate can only grant permission 
to file a suit and he cannot, therefore, grant per¬ 
mission either to execute a decree for ejectment 
already obtained or to continue a suit for eject¬ 
ment filed before the Act came into force. 

There is considerable force in this argument 
and it is desirable that the Act be so amended 
that the point is made clear so that Ss. 3, 14 and 
15 may be brought in line and the rights of the 
landlord and the tenant may, in all cases, that 
is, in case of a decree obtained before the Act 
came into force in a pending suit and in a case 
where a suit has been instituted after the Act 
came into force, be the same. 

(IB) The point, however, was considered by a 
Division Bench of this Court, to which one of us 
was a party — 'Sunder Lai v. Mohammad Ishaq', 
AIR 1954 All 111 (E), by which decision we are 
bound. The words “to file a suit” in a case where ' 
the decree had already been passed before the' 
Act came into force were interpreted to mean "to j 
institute proceedings for execution by ejectment 
of the tenant” and in the case of a suit pending I 
on the date when the Act came into force to mean | 
“to continue the same”. In view of that decision' 
this appeal must fail and has to be dismissed. 

(19) There is, however, another reason why this 
appeal should fail. We have already said that 
on 8-12-1944, the plaintiff had given a notice to 
the defendant terminating the tenancy, as rent 
for four months was in arrears and a sum of 
Rs. 220/- was due. The suit for ejectment was 
filed on 10-1-1945 after the expiry of one month 
The defendant did not pay the amount. On 11-12- 
1944 he sent a money order of Rs. 55/- only and 
when the money order was returned to him as 
refused, he sent another money order of Rs llO'- 
on 2-1-1945. The defendant had thus made a wil¬ 
ful default within the meaning of s 3(1) (a) of 
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the Rent Control and Eviction Act. That sub- 
section is as follows ; 

“that the tenant has wilfully failed to make pay¬ 
ment to the landlord of any arrears of rent 

within one month of the service upon him of 

a iiotice of demand from the landlord." 

We looked into the evidence as the lower appellate 
court had not recorded a finding on the point hut 
the facts were really not in dispute. The fact 
that the rent for four months was due is admit¬ 
ted by the defendant himself. The defendant 
relied on the sending of the draft for Rs. 110/- 
on 2-11-1944 and having sent that draft on 2-11- 
1944, he considered that it was not necessary for 
him to either tender or to pay 220/- the whole 
amount due. He, therefore, sent a money order 
of Rs. 55/- and then a money order of Rs. 110/-, 
rent payable for two months. It is not even alleg¬ 
ed by the defendant that there was an agreement 
between the parties that the plaintilf will accent 
the rent by a bank draft. If the defendant, 
therefore, sent a bank draft in payment and it 
did not reach the plaintilf and was lost in the 
post, the defendant must suffer the consequences. 
The plainthf having demanded from the defend¬ 
ant the rent for four months there was no justi¬ 
fication for the defendant not sending the whole 
amount. 

(20) Learned counsel has. however, urged that 
this does not amount to ‘wilful default’ within 
the meaning of those words in S. 3. There are 
several decisions of this Court dealing with that 
point. It has been held in — ‘Racihey Mohan 
V. Hamarain Das', AIR 1952 All 504 (F), that the 
words ‘wilful default’ only mean that it was not 
an unintentional failure or a failure by inadver¬ 
tence but a deliberate failure v/here the mind has 
been brought into play and a man has. after tak¬ 
ing the facts into consideration, refused to make 
ihe payment. In that case also the defendant 
had believed that he was liable to pay rent at a 
iower rate than the rate claimed by the plaintiff 
and had. therefore, refused to pay the amount for 
which the notice had been given. It was held 
that this amounted to 'wilful default’. 

Here the defendant refused to make the pay¬ 
ment as he thought that sending the bank draft 
amounted to payment. We have already pointed 
out that sending a bank draft did not amount to 
payment or even a tender of the amount due. In 
the circumstances the defendant must be deemed 
to have been guilty of vvilful default. 

(21) There is, therefore, no reason to interfere 
with the order passed by the learned single Judge. 
These appeals have no force and are dismissed 
with costs. 

B/H.G.P. Appeals dismissed. 
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Balwant Singh, Appellant v. Maharaj Singh and 
others, Respondents. 

Execution Second Appeal No. 1264 of 1949. D/- 
17-12-1953, against decree of Dist. J., Moradabad, 
D/- 29-7-1949. 

Civil P. C. (1908), O. 21, R. 53(3) — Decree at¬ 
tached in execution — Attaching decree-holder is 
not legal representative of decree-holder — Decree 
of attaching decree-holder struck off as fully 
satisfied — Decree-holder Is not bound by the 
order. 

The word "legal representative” is defined in 

the Code of Civil Procedure and the definition 


A. I. B. 

does not include an attaching decree-holder 
who has attached a decree in favour of his 
judgment-debtor. There is no provision in the 
Code of Civil Procedure that a decree-holder 
who has attached a decree in favour of his 
judgment-debtor in execution of his own de¬ 
cree becomes clothed with all the rights of that 
decree-holder. Order 21, R. 53 has merely in¬ 
troduced a legal fiction. It provides for attach¬ 
ment of a decree in favour of a judgment- 
debtor and it also gives such an attaching 
decree-holder the right to execute the attach¬ 
ed decree. The words "deemed to be the re¬ 
presentative of the decree-holder” in sub-r. (3) 
of R. 53 of O. 21 must be confined to the 
purpose mentioned in sub-rule (3). AIR 1940 
PC 167, Relied on, (Para 8) 

M obtained a decree for Rs. 4000/- against 
B. This decree was attached by Y in execu¬ 
tion of his decree for Rs. 185/- against M. 

Y's decree having been satisfied, his execution 
against M was struck off as fully satisfied: 

Held that M was not bound by the order 
of the executing court dismissing the execution 
of Y in full satisfaction. (Para 9) 

Anno: Civil P. C., O. 21, R. 53, N. 10. 

1953 Mulla: O. 21, R. 53. P. 841, N. "Sub-rule 3: 

representative” (6 Pts. extra in N. 10 to O. 21, 

R. 53 in AIR. Com.) 

B. D. Gupta, for Appellant; Krishna Sahai, for 
Respondents. 

CASES REFERRED: Paras 

(A) (V17) AIR 1930 All 659: 1930 All LJ 945 G 

(B) (V34) AIR 1947 All 174: 1946 All LJ 354 7 

(C) (V27) AIR 1940 PC 167: 1940 All LJ 617 (PC) 8 

MALIK C. J. : 

This is judgment-debtor’s appeal. Maharaj 
Singh and others filed a suit No. 139 of 1944 and 
obtained a decree for over Rs. 4,000/- against the 
appellant Balwant Singh. On 21-1-1948, Maharaj 
Singh applied for execution of the decree. The 
judgment-debtor, Balwant Singh, raised an objec¬ 
tion that the whole decree had been satisfied. 
This objection has been overruled by the lower 
Courts except to this extent that the amount due 
to one Yad Ram was allowed to be deducted & the 
decree was held to be executable for the balance. 

It is against this order that this Execution Second 
Appeal was filed. 

(2) Yad Ram had four revenue decrees for small 
amounts, the total of which was Rs. 185/- odd. 

In execution of those decrees it is said that Yad 
Ram had attached the decree in Suit No. 139 of 
1944. Neither the attachment order nor the re¬ 
cord of the revenue court has been summoned 
here, so we do not know the date on which such 
an attachment was made, but we may assume 
that the decree in Suit No. 139 of 1944 was 
attached. 

(3) It is said that after having attached the 
decree in Suit No. 139 of 1944 Yad Ram appUed 
for execution of that decree. The record of those 
proceedings has also not been summoned to this 
Court and, therefore, it is not possible for us to t 
check up the statement of facts given by learned 
counsel. 

Learned counsel has, however, stated that In 
this application for execution Yad Ram prayed 
that the decree in Suit No. 139 of 1944 be exe¬ 
cuted, certain moveable properties belonging to 
the judgment-debtor, Balwant Singh, be sold and 
the sum of Rs. 185/- odd due to Yad Ram be 
realised so that his decrees may be satisfied. The 
details of the amounts due under the four decrees 


im 

were given in the remarks column and the prayer 
has been read out by learned counsel from his 
brief. 

On 21-10-1943, Yad Ram proceeded along vith 
the Amin to have the property attached and then 
he made a statement to the Amin to the follow¬ 
ing effect: 

“kul matalba munderje parwana kurki bad 
minhai fees kurki Balwant Singh madyun de¬ 
cree se vasul paye lihaza kurki karana manzur 
nahi hai.” 

'I Neither the statement nor the Amin’s report on 
the basis thereof, nor the parwana kurki are 
before us, but it is urged by learned counsel that 
these words mean that Yad Ram had received the 
total amount of Rs. 4,000/- odd due under the 
decree in Suit No. 139 of 1944. 

The lower Courts have not accepted this con¬ 
tention and we have no reason to differ from the 
conclusions arrived at by the lower Courts. Yad 
Ram was interested only in his sum of Rs. 185/- 
odd and he wanted to realise that amount by exe¬ 
cution of the decree in Suit No. 139 of 1944 and 
when he said “kul matalba munderje panvana” 
it does not necessarily mean that he meant any¬ 
thing more than the amount due to him. How¬ 
ever, on the basis of this statement the Amin 
made a report that Yad Ram had said that the 
amount mentioned in the ‘parwana’ had been re¬ 
ceived and on 2-11-1946, the learned Judge struck 
off the execution application filed by Yad Ram 
in full satisfaction. 

(4j Great reliance has been placed by learned 
counsel on this order of 2-11-1946, but, if Yad 
Ram had executed the decree only for the pur¬ 
pose of realising the amount due to him, the fact 
that the execution application was dismissed in 
’ full satisfaction does not necessarily mean that 
the learned Judge intended to hold that the whole 
amount of Rs. 4,000/- oad due under the decree 
had been paid. The lower Courts have held that 
Yad Ram was paid only the amount due under 
his four decrees and that seems to us to be 
correct. 

(5) Learned counsel for the respondents has 
urged tliat even if it be s^ssumed that on 2-11-1946, 
the executing court had intended to hold that 
the whole amount of the decree in Suit No. 139 
of 1944 had been paid, this cannot bind Mahraj 
Singh as no notice had been given to Ifirn and 
he cannot, therefore, be deemed to be a party to 
the proceedings. He has further urged that oven 
if Balwant Singh had made any payment out of 
Court to Yad Ham in excess of the amount due 
to him such a payment cannot affect the rights of 
Mahraj Singh and the payment must be deemed 
to have been made by Balwant Singh at his own 

risk. 

(6) On behalf of the appellant it is urged that 
Yad Ram must be deemed to be the legal repre¬ 
sentative of Mahraj Singh and, if in the presence 
of Yad Ram the decree was held to be satisfied 
and was struck off in full satisfaction, Mahraj 

♦ Singh was bound by that order. 

Reliance for this submission is placed on two 
decisions of this Court. In — ‘The Unao Commer¬ 
cial Bank Ltd., Unao v. Mohar Gobind Rai’, AIR 
1930 All 659 (A), Sheo Nandan Prasad had a de¬ 
cree against two persons v.hose names need not 
^ given. The Unao Commercial Bank and the 
^njab National Bank held money decrees against 
Sheo Nandan Prasad. The Unao Commercial 
Bank applied for execution of the decree. The 
Punjab National Bank also filed an application 
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for execution and both the banks attached the 
decree that Sheo Nandan Prasad had obtained 
against his judgmenUdebtors. 

A sum of Rs. 1,000/- was paid to the pleader of 
the Unao Commercial Bank, decree-holder. This 
amount the pleader failed to deposit in court and 
he died. The Punjab National Bank claimed that 
this payment to the pleader of the Unao Com¬ 
mercial Bank should be deemed to be an unautho¬ 
rised payment and the Punjab National Bank 
should be entitled to realise the whole amount 
due, ignoring the payment of Rs. 1,000/- by the 
judgment-debtors of Sheo Nandan Prasad. The 
question, therefore, arose of the rights of the 
decree-holders who have in execution of their own 
decrees attached the decree in favour of their 
judgment-debtor against a third party. 

The learned Judges were of the opinion that an 
attaching decree-holder stepped into the shoes of 
the decree-holder of the decree attached and must 
be deemed to be the legal representative of such 
a decree-holder. 

Reliance was placed by the learned Judges on 
O. 21, R. 53(3), Civil P. C. That case, however, 
does not help the appellant as the amounts due 
in favour of the Unao Conunercial Bank and the 
Punjab National Bank were far m excess of the 
sum of Rs. 1,000/- and they or any of them had 
therefore the right to realise the amount and the 
payment made to the Unao Commercial Bank 
could not be deemed to be an unauthorised pay¬ 
ment. 

(7) In — ‘Finn Ram Bux Nath Mai v. Firm 
Mansa-Ram Murli-Dhar’, AIR 1947 All 174 (B), the 
point that arose for decision was whether a judg- 
ment^febtor under a decree that had been attach¬ 
ed could raise the point that the decree in favour 
of the attaching decree-holder was time-barred. 

The learned Judges were of the opinion that 
the attaching decree-holder was the legal repre¬ 
sentative of the decree-holder of the attached 
decree and the judgment-debtor could not raise 
an objection that the decree in favour of the 
attaching decree-holder was barred by limitation. 
The decision in that case has no bearing on the 
question for decision before us, but reliance is 
placed on certain general observations about the 
rights of the attaching decree-holder. 

(8) The word “legal representative” is defined 
in the Code of Civil Procedure and the definition 
does not include an attaching decree-holder who 
has attached a decree in favour of his judgment- 
debtor. There is no provision in the Code of Civil 
Procedure that a decree-holder who has attached 
a decree in favour of his judgment-debtor in exe¬ 
cution of his own decree becomes clothed with 
all the rights of that decree-holder. Order 21, 

R. 53, Civil P. C. has merely introduced a legal 
fiction. It provides for attachment of a decreei 
in favour of a judgment-debtor and it also givesj 
such an attaching decree-holder the right to exe¬ 
cute the attached decree. 

Sub-rule (3) of R. 53 of the Order provides that 

“The holder of a decree sought to be executed by 
the attachment of another decree of the nature 
specified in sub-rule (1) shall be deemed to be 
the representative of the holder of the attached 
decree and to be entitled to execute such attach¬ 
ed decree in any manner lawful for the holder 
thereof.” 

Read as a whole the sub-rule means that the 
attaching decree-holder will have the right to 
execute the attached decree in any manner law¬ 
ful for the holder of that decree. The words “deem- 
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ed to be the representative of the decree-holder” 

must be confined to the purpose mentioned in sub¬ 
rule (3). 

Dealing with this question their Lordships of 
the Judicial Committee in — ‘Radhakissen Cham- 
ria V. Durga Prosad’, AIR 1940 PC 167 (C) said 
as follows: 

“Two things are clear from this context, that 
he is a representative only by a legal fiction 
and that too for the purpose of lawfully exe¬ 
cuting the decree, i.e., enforcing it by process 
of the Court and ‘satisfying his own decree’ out 
of the proceeds of such execution.” 

Their Lordships have dealt with this matter at 
some length. It is not necessary to quote the 
whole of the passage but at another place in the 
same judgment their Lordships have said 

“For all these reasons it appears to their Lord- 
ships that the intention of the legislature was 
to make the certificate-holder, by a legal fiction, 
the representative or agent of the holder of 
attached decree for the limited purpose of exe¬ 
cuting the decree, i.e., enforcing it by process 
of the Court and of ‘satisfy his own decree’ 
out of the proceeds of such execution. He was 
not to be an assignee of the decree, so as to 
acquire all the rights of the original decree- 
holder in the decree.” 

(9) There is, therefore, no force in the argu¬ 
ment of the learned counsel that Mahraj Singh 
must be deemed to be bound by the order of the 
executing court dated 2-11-1946. dismissing the exe¬ 
cution application in full satisfaction. 

(10) The appeal has no force and is dismissed 
with costs. 

B/R.G.D Appeal dismissed. 
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V. BHARGAVA J. 

Ramdeo Singh and others, Accused-Petitioners 
V. The State. 

Criminal Reference No. 16 of 1952, D/- 27-11- 
1953. against order of 1st Class Magistrate, S. D. 
M. Sadar, D/- 14-7-1951. 

(a) Civil P. C. (1908), Preamble — Precedents 
— Lower Court to follow ruling of High Court 
specifically dealing with the point and not those 
impliedly dealing with it — (Precedents). 

When there is a specific ruling dealing with 
the point, the Sessions Judge is not justified 
in following the other cases which only im¬ 
pliedly accepted that point. The principle 
always is that a decision of the High Court 
is a ruling on a point which, is specifically 
decided in that case and where such a specific 
decision is available, cases, in which action 
may have been taken contrary to that view, 
should not be followed. It is only when there 
is no specific decision by the High Court that 
it may be possible for the lower courts to 
follow the course adopted by the Court im¬ 
pliedly in other cases. ■ (Para 2) 

Anno: Civil P. C., Preamble, N. 15. 

(b) Criminal P. C. (1898), S. 439 — Proceedings 
under U. P. Panchavat Raj Act — (U. P. Panchavat 
Raj Act, 26 of 1947) — AIR 1952 All 28 and Cr. 
Ref. No. 388 of 1950, D/-10-4-1951 (All) not followed. 

The orders of the Panchayati Ada! at and of 
the Sub-Divisional Magistrate under the U. P. 
Panchayat Raj Act are not subject to revision 
under Ss. 435 to 439, Criminal P. C. AIR 1952 


State (V. Bhargava JJ 

All 38, Foil.; AIR 1952 All 28; Cri. Ref. No. 388 
of 1950, D/- 10-4-1951 (All), Not followed. 

Anno : Cr. P. C., S. 439, N. 1. 

1949 Mitra: S. 439, (Topic discussed in N. 1 to 
S. 439 covered in various notes in Mitra). 

Gopalji Mehrotra, for Petitioners; Man Sineh. 
for the State. ^ 


CASES REFERRED : Paras 

(A) (’50) Cri. Ref. No. 383 of 1950, D/- 10-4-1951 

by Mushtaq Ahmad, J. (All) 3 

(B) (V39) AIR 1952 All 28: 1951 All LJ 682 2 

(C) (V39) AIR 1952 All 38: 1951 All LJ 654 2 

OKDER: 'This is a reference by the learned Ad¬ 
ditional Sessions Judge of Jaunpur, recommend¬ 
ing that this Court be pleased to set aside the 
orders of the Panchayati Adalat and the learned 
Sub-Divisional Magistrate and to quash the pro¬ 
ceedings. The learned Sessions Judge has purported 
to make this reference under S. 438, Criminal P. C. 
on the basis of an application presented before 
him for exercise of his powers under S. 435, Cri¬ 
minal P. c. 


(2) The reference raises only one question and 
is whether the orders of the Panchayati Adalat 
and of the Sub-Divisional Magistrate under the 
U. P. Panchayat Raj Act can be subject to revision 
under Ss. 435 to 439, Criminal P. C. In making 
this reference the learned Sessions Judge 
has referred to — ‘State v. Gaya Din Tewari’, 
Criminal Ref. No. 388 of 1950 (A), which was 
accepted by a learned Single Judge of this Court 
though it was made against the proceedings before 
a Panchayati Adalat. The learned Judge has fur¬ 
ther relied on another decision of a Single Judge 
of this Court reported in — ‘Pahla v. Makhdoom’, 
AIR 1952 All 28 (B), in which case also a reference 
under the Code of Criminal Procedure was accept¬ 
ed by the Court. 


At the same time, the learned Sessions Judge 
had before him the case of — ‘Banshi v. State’. 

— *AIR 195§ All 38 (C). decided by another learned 
Single Judge of this Court. 'The learned Sessions 
Judge, in applying these three cases, did not rea¬ 
lise that he was going wrong in not following the 
last case and basing his order of reference on the 
other two cases. Both the cases relied upon by the 
learned Sessions Judge were certainly cases of 
reference under the Code of Criminal Procedure 
which were accepted by this Court under S. 439, 
Criminal P. C. but, in neither of these two cases, 
this Court went into the question whether the 
reference was competent and whether the provi¬ 
sions of S. 439, Criminal P. c. could at all be ap¬ 
plied to the proceedings under the U. P. Panchayat 
Raj Act. 

The only case, in which this point was specifi¬ 
cally considered and decided, is the third case of 

— ‘AIR 1952 All 38 (C), referred to above. When 
there was a specific niling dealing with this point, 
the learned Sessions Judge was not justified in 
following the other two cases which only impliedly 
accepted that point. The principle always is that 
a decision of the High Court is a ruling on a point 
which is specifically decided in that case and 
where such a specific decision is available, cases 
in which action may have been taken contrary to 
that view, should not be followed. It is only when 
there is no specific decision by this Court that it 
may be possible for the lower courts to follow 
the course adopted by the Court Impliedly in other 
cases. 

With all respect, if I may say so, I entirely agree 
with the view of my brother Agarwala, J., in the 
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case of *AIR 1952 All 38 (C), and I do not con¬ 
sider it necessary to refer the case to a Division 
Bench because, as I have said above, the point v/as 
not specifically dealt with and decided in the case 
of ‘AIR 1952 All 23 (B). The proceedings under 
the Code of Criminal Procedure in the coui*t of 
the learned Sessions Judge were not competent 
■■and this reference, therefore, does not lie. 

(3) The reference is accordingly rejected. 
B/R.G.D. Reference rejected. 
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(LUCKNOW BENCH) 

KIDWAI AND RANDHIR SINGH JJ. 

Mewa Ram Ram Charan, Plaintiff-Appellant v. 
United Provinces, Defendant-Respondent. 

First Appeal No. 54 of 1947. D/- 21-1-1954, 
against decree of Cfivil J., Malihabad, Lucknow, 
D/- 10-2-1947. 

(a) Government of India Act (1935), Ss. 240, 
24.3 — Applicability of S. 240 to members of 
police force — (Interpretation of Statutes — 
Constitutional law) — (Words and Phrases — 
Conditions of ser\ice). 

A perusal of S. 243 shows that the consti¬ 
tutional safeguards provided in S. 240, Gov¬ 
ernment of India Act. against the termina¬ 
tion of services of Civil Servants were not 
made available to police forces whose condi¬ 
tions of service were to be governed by the 
Acts relating to those forces. With the policy 
of the legislature or with the wisdom there¬ 
of the courts are not concerned and it is, 
therefore, not necessary to discuss as to why 
the meagre safeguards which were available 
to other Civil Servants were not made avail¬ 
able to the police forces. The conditions of 
their service are to be governed by the Police 
Act and by the regulations framed under the 
Police Act. AIR 1950 All 212, Rel. on. 

(Para 6) 

The words ‘conditions of service’ are deem¬ 
ed to include termination of service by dis¬ 
missal. AIR 1949 PC 112, Rel. on. (Para I) 

(b) Civil P. C. (1308h S. 9 — Departmental in¬ 
quiry and dismissal under Police Act. 1861 — 
Jurisdiction of courts to interfere — (Police Act 
(1861), S. 7). 

It is not open to the Court to enter into or 
examine the correctness of the findings 
arrived at by the Deputy Inspector General 
of Police or the Superintendent of Police in 
a departmental inquiry conducted against p. 
Sub-Inspector of Police under the Police Act, 
1861 and the regulation thereunder, or the 
merits of the order of dismissal. It is only che 
breach of any statutory duty or obligation on 
the part of the authorities dealing with the 
Sub-Inspector that can give him a cause of 
action. If there has been no breach of any 
statutory provisions, the officer would not be 
entitled to seek relief in a court of law 
against the order of dismissal passed against 
him by a competent authority. 

(Paras 9, 13) 

Anno: C. P. C., S. 9 N. 53. 

1953 Mulla: S. 9, P. 30 N. “Suits expressly 
barred” (Topic discussed in N. 53 to S. 9 in AIR 
Com. not independently dealt with in Mulla — 
AIR Com. note exhaustive of the particular 
topic). 

Anno : Police Act, S. 7, N. 1. 


(c) Civil Services (Classification, Control and 
Appeal) Rules, R. 3 — Applicability of rules to 
departmental trials under S. 7, Police Act — 
(Police Act (1861), S. 7). 

It has been expressly mentioned in R. 3 
that the rules would not apply to persons of 
whose appointment and conditions of employ¬ 
ment special provision is made by or under 
any law for the time being in force. The pro¬ 
cedure provided in the Civil Services (Classi¬ 
fication, Control and Appeal) Rule.s would 
not therefore apply to departmental trials of 
police officers under S. 7 of the Police Act. 

(Para 10) 

Anno: Police Act, S. 7 N. 1. 

(dj U. P. Police Regulations (1944), Para 479 
(b) — Powers under — Order of dismissal of 
Sub-Inspector by I. G. of Police — Validity. 

Powers of Inspector General of Police and 
the Deputy Inspector General of Police under 
para 479(b) with regard to punishment to be 
inflicted on Sub-Inspectors are concurrent 
and both have the right to punish Inspectors 
of Police. The Inspector-General of Police 
had therefore, even under the police regula¬ 
tions in force in 1944, the right to pass an 
order of dismissal of a Sub-Inspector of Police. 

(Para 12) 

R. B. Lai, Harish Chandra and R. B. Chaudhari, 
for Appellant; B. K. Dhacn, for Respondent. 

CASES REFERRED r Paras 

(A) (V37) AIR 1950 All 212: 1949 Ail LJ 546 6 

(B) (V36) AIR 1949 PC 112: 75 Ind App 343: 

50 Cri LJ 383 (PC) 7 

(C) (V32) AIR 1945 FC 47: 1945 FCR 103 

(FC) 12 

RANDHIR SINGH J. : 

This is 0 plaintiff's appeal arising out of a suit 
for a declaration that the order of dismissal pass¬ 
ed against him by the Inspector General of Police 
was wrongful, illegal & ultra vires & for a decree for 
damages to the extent of Rs. 14,000/-. An alter¬ 
native prayer asking for a decree for Rs. 2,653/8/- 
on account of arrears of salary together with sta/- 
tion allowance had also been asked for in case 
the order of dismissal against the plaintiff was 
held to be ‘ultra vires' and void. 

(2) The plaintiff was a Sub-Inspector of Police 
in U. P., having been appointed by the Inspector 
General of Police in the year 1921. He w’as posted 
at police station Payagpur in 1943 and was sud¬ 
denly transferred to police station Sujauli on 24-3- 
1944. Some confidential enquiry’ was made against 
him presumably on receipt of some information 
by the Superintendent of Police. On 17-4-1944 an 
order of suspension of the plaintiff was passed 
by the Superintendent of Police and this order 
was served on the plaintiff on 20-4-1944. He was 
ordered to hand over charge and to report his 
arrival at the police lines which he did on 22-4-1944. 
A departmental-trial under S. 7 of the Police Act 
followed and a number of witnesses were examin¬ 
ed in support of the allegations against the plain¬ 
tiff. Charges were iramea on the basis of the 
evidence adduced, and this charge sheet was serv¬ 
ed on the plaintiff on 25-4-1944. He was asked 
to produce evidence in defence which he did. 

The enquiry concluded at the end of May, & the 
Superintendent of Police reported to the Deputy Ins¬ 
pector General of Police on 12-6-1944, that most 
of the charges brought against the plaintiff had 
been satisfactorily established and further recom¬ 
mended the dismissal of the plaiiitiff from the 
police force. The Deputy Inspector General of 
Police agreed with the report and the recommen¬ 
dation of the Superintendent of Police and called 
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upon the plaintiff to show cause as to why he 
snould not be dismissed from the police force. The 
plaintiff then made his representation orally which 
was recorded and ultimately the Deputy Inspector 
General of Police reported to the Inspector General 
of Police recommending the dismissal of the 
plaintiff. The Inspector General of Police finally 
agreed with the recommendation and passed the 
order of dismissal of the plaintiff on 1-8-1944. 

(3) The plaintiff then went up in appeal to the 
Provincial Government but his appeal was dismiss¬ 
ed and he then instituted the suit on 29-3-1946 
w'hich hbs given rise to this appeal after serving 
the notice under S, 80, C. P. C. on the Govern¬ 
ment. 

(4) The suit was contested by the defendant 
on various grounds. It was pleaded that the order 
of dismissal was perfectly valid, that the suit 
was barred by limitation and that it was also not 
maintainable. The lower Court came to the con¬ 
clusion that although the enquiry resulting in the 
dismissal of the plaintiff-appellant was not regular 
and the dismissal was wrongful but as there had 
been no breach of any statutory duty and the 
order of dismissal was passed by a competent 
authority, the plaintiff had no right to maintain 
a suit. The plea of limitation raised by the defen¬ 
dant was repelled but in view of the finding that 
the suit for a declaration was not maintainable 
the suit was dismissed. The plaintiff has now 
come up in appeal. 

(5) The plaintiff has mentioned in the plaint 
the various grounds on which he challenged the 
regularity and legality of the proceedings which 
terminated in the order of dismissal. It was alleg¬ 
ed by him that he was not given a reasonable 
opportunity to defend himself and that his appli¬ 
cation for postponement of the hearing of the 
evidence was rejected by the Sui>erintendent of 
Police. It has also been mentioned in the plaint 
that the Superintendent of Police and the other 
officers connected with the enquiry against the 
plaintiff were biased against him and the enquiry 
was not conducted in a free and impartial atmos¬ 
phere. The plaint does not conform to the rules 
of pleadings and matters which should not have 
found a place in the pleadings such as arguments, 
have been put into the plaint. The main ques¬ 
tion, however, which arises for determination in 
this appeal is whether the order of dismissal pass¬ 
ed against the appellant can be challenged in a 
suit and whether the plaintiff was entitled to a 
decree for the recovery of pay or for damages 
if the dismissal was found to be wrong. 

(6) In order to appreciate the arguments ad¬ 
vanced on behalf of the appellant in this case 
it may be necessary to examine the factual state 
of law and regulations applicable to the plaintiff 
on the date the departmental trial took place and 
the order of dismissal v/as passed. The Govern¬ 
ment of India Act, 1935 came into force on 1-4-1937 
and Police regulations which were in force in 1944 

^were corrected and brought-up-to-date in April 1942. 
Chapter II of the Government of India Act dealt 
with Civil Services. Certain safeguards had been 
provided in S. 240 against the termination of ser¬ 
vices of Civil Servants in India. 

One of these safeguards embodied, in S. 240 was 
that no person shall be dismissed or reduced in 
rank until he had been given a reasonable oppor¬ 
tunity of showing cause against the action propos¬ 
ed to be taken in regard to him. This provision 
was applicable to All Civil Servants but an excep¬ 
tion was made by S. 243, Government of India Act 
and S. 243 runs as follows: 


“Notwithstanchng anything in the foregoing pro 
visions of this Chapter, the conditions of service 
of the subordinate ranks of the various police 
forces in India sliall be such as may be deter¬ 
mined by or under the Acts relating to those 
forces respectively.” 

A perusal of S. 243, therefore, shows that the con¬ 
stitutional safeguards provided in S. 240, Govern¬ 
ment of India Act against the termination of 
services of Civil Servants were not made avail¬ 
able to police forces whose conditions of service 
were to be governed by the Acts relating to those 
forces. With the policy of the legislature or with 
the wisdom thereof we are not concerned and it is, 
therefore, not necessary to discuss as to why the 
meagre safeguards which were available to other 
Civil Servants were not made available to the 
police forces. The conditions of service of the 
subordinate ranks of the police forces in India were 
to be governed, therefore by the Acts relating to 
those forces. Tlie plaintiff was a member of the 
police force and as such the conditions of his 
service were to be governed by the Police Act and 
by the regulations framed under the Police Act. 

A detailed discussion on this point may not be 
necessary as the question was discussed at length 
in a ruling of this Court reported in — 'Gulzai' 
Ahmad Jafri v. Government of U. P.', AIR 1950 
All 212 (A). In this reported case which was also 
instituted by a dismissed Sub Inspector a question 
arose as to whether S. 240. Government of India 
Act was applicable to members of the police force 
and it was held that in view of the provisions 
of S. 243, Government of India Act the provisions 
of S. 240 would not be applicable to members of 
the Police force and the conditions of their services 
will be determined by the Police Act. 

(7) In another case reported in — ‘North West 
Frontier Province v. Suraj Narain Anand’, AIR 
1949 PC 112 (B), the question was as to whether 
the words “conditions of Service” would include 
the termination of service also and it was held 
that the words “conditions of service" will be 
deemed to include termination of service by dis¬ 
missal. In view of the.se rulings it cannot now be 
disputed that the conditions of service including' 
termination of service of a police officer was not 
affected by the safeguards provided in S. 240, 
Government of India Act, 1935. 

(8) It remains now to be seen if the depart¬ 
mental trial of the plaintiff and the order of dis¬ 
missal passed against him were not in accordance 
with the provisions of the Police Act or the regula¬ 
tions framed thereunder. The procedure of a 
departmental trial under S. 7 of the Police Act is 
provided by regulations 489 to 491 of the Police 
Regulations. Unlike the enquiry conducted in 
other departmental trials it was provided by these 
regulations that the evidence in support of the 
accusation shall be produced first and after the 
evidence had been adduced, the accusation shall be 
reduced to the form of a charge which shall be 
served upon the party proceeded against. The 
party was to be given an opportunity to cross- 
examine the witnesses and the explanation to be 
offered by the accused officer was then to be re¬ 
corded by the enquiring officer. The accused officer 
had then the right to produce evidence in his- 
defence and the enquiring officer was then to sub¬ 
mit his report to the Deputy Inspector General of 
Police in case the officer happened to be a Sub 
Inspector or an Inspector. 

It is not alleged on behalf of the plaintiff that 
the enquiry was not conducted in the manner pro¬ 
vided in the police regulations, and his main 
grievance is that he was not given sufficient time 
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to put up his defence. The enquiry started on 22nd 
of April & continued up to the end of May although 
the main prosecution evidence had been recorded 
within the first three days. The Superintendent 
of Police sent his report and the recommendation 
for the dismissal of the plaintiff on 12-6-1944, and 
the Deputy Inspector General of Police after he 
had considered the report of the Superintendent 
of Police directed the plaintiff on 29-6-1944 to show 
cause why he should not be dismissed on the 
charges iramed against him by the Superinten¬ 
dent of Police. 

This order of the Deputy Inspector General of 
PoUce requhing the plaintiff to show cause, though 
issued on 29-6-1944 was actually served on the 
plaintiff on 8-7-1944. He turned up on the 12th 
of July and made a statement in which he defi¬ 
nitely stated that he had received a copy of the 
charges and had understood them. He did not 
ask for any further time nor did he make any 
complaint that the time given to him for making 
the representation or the statement was insuificient. 
He made certain allegations in his statement 
against the Circle Inspectors and the Superinten¬ 
dent of Police. These allegations were considered 
by the Deputy Inspector General of PoUce and 
he came to the conclusion that the findings arriv¬ 
ed at by the Superintendent of Police on the 
charges were correct. He then recommended the 
action proposed by the Superintendent of Police 
to the Inspector General of Police. 

Under the police regulations the report of the 
Superintendent of PoUce in such matters had to 
be sent through the District Magistrate and in 
this case also the Superintendent of Police sent his 
report through the District Magistrate. The Dis¬ 
trict Magistrate had also concurred with the find¬ 
ings of the Superintendent of Police. The order 
of dismissal passed by the Inspector General of 
Police, a copy of which has been filed vide Ex. A5, 
shows that he had considered the report and the 
evidence adduced against the plaintiff with care 
and thoroughness. He has pointed out in his 
order the omissions made by the Superintendent 
of Police in framing the charge and in conducting 
the enquiry. He, however came to the conclusion 
that these irregularities did not affect the merits 
of the charge against the applicant & concuiring 
with the recommendation of the Deputy In.spector 
General of Police he passed the order of dismissal 
of the plaintiff. 

(9) The learned counsel for the Appellant has 
not been able to show in what manner the conduct 
of the enquiry was unlawful. It is not open to 
this Court to enter into or examine the corrects 
ness of the findings arrived at by the Deputy 
Inspector General of PoUce or the Superintendent 
of Police or the merits of the order of dismissal. 
It is only if there has been a breach of any statu¬ 
tory duty imposed by law in making the enquiry 
or in passing the order of dismissal that a Court 
of law can interfere. 

(10) The learned Civil Judge has held the enquii 7 
to be irregular as it was not in accordance with 
the provisions of R. 55 of the Civil Services (Clas¬ 
sification, Control and Appeal) Rules. It appears 
that the learned Civil Judge overlooked the provi¬ 
sions of R. 3 of these rules. It has been expressly 
mentioned in R. 3 that the rules would not apply 
to persons for whose appointment and conditions 
Of employment special provision is made by or 
under any law for the time being in force. The 
brochure provided in the Civil Services (Classi¬ 
fication, Control and Appeal) Rules v/ould not, 
therefore apply to departmental trials under S. 7 
Of the Police Act and they will be governed by 


the PoUce Act or by any regulations framed under 
the PoUce Act. As remarKed above, the proce¬ 
dure provided for departmental trials under S, ■ 
7 of the Police Act was in some particulars dillerent 
from the one provided uiider R. 55 of the Cwil 
Services (Classification, Control and Appeal; 
Rules. 

(11) Another ground on which the learned Civil 
Judge has held tiiat the dismissal was wrongful 
and detective was that the notice issued to the 
plaintiff to show cause against his dismissal had 
been issued by the Deputy Inspector General of 
Police and not by the Inspector General of PoUc^ 

It is not disputed that the plaintiff had been ap¬ 
pointed by the Inspector General of Police whe 
was, it appears, the appointing authority in the 
year in wiiich the plaintiif was appointed. By the 
regulations which were in force in 1944 the Deputy 
Inspector General of Police was the appointing 
authority in the case of Sub Inspectors of Police 
and he had also the right to dismiss them. In the 
present case the order of dismissal was passed by 
the Inspector General of Police and the question 
as to wnether the Inspector General of Police 
had the right to dismiss the plaintiff does not in 
fact arise. 

(12) It had been argued on behalf of the appel¬ 
lant that if the police regulations in force in 1944 
be deemed to apply to the case of the plaintiff, the 
order of dismissal should have been passed, if at 
all, by the Deputy Inspector General of Police 
and not by the Inspector General of PoUce. Para¬ 
graph 479 (b) of tne police regulations empowers 
the Inspector General of PoUce to punish Inspec¬ 
tors and all police officers of lower rank. The 
powers of the Inspector General of Police and the 
Deputy Inspector General of Police with regard 
to punishment to be inflicted on Sub-Inspectors' 
are, therefore, concurrent and both have the right; 
to punish Inspectors of PoUce. The Inspector! 
General of Police had, therefore, even under the! 
police regulations in force in 1944, the right to' 
pass an order of dismissal of the plaintiff. 

As regards the notice to be given to an ac¬ 
cused petitioner to show cause against the propos¬ 
ed order of dismissal, it has been contended by the 
learned counsel for the appellant that this notice 
to show cause could be given only by the ]>erEon 
who ultimately passed the order of dismissal, it 
has been observed in some cases vide — ‘Secretary 
of state v. I. M. Lair, AIR 1945 P'C 47 (C) that a 
reasonable opportunity of showing cause against 
the proposed order of dismissal should be given by 
the person who is competent to dismiss the officer. 

It is primarily the sphere of the appointing autho¬ 
rity, who is also competent to dismiss a person,, 
to make up his mind whether the charges had 
been estabUshed agamst the person sought to be 
dismissed, and if he was of opinion that punish¬ 
ment by dismissal, reduction in rank or removal 
was called for, before the accused officer is called 
upon to show cause against the proposed punish¬ 
ment, it would evidently not be proper for any¬ 
body else, who is not competent to dismiss an 
officer, to arrive at a tentative decision as to whe¬ 
ther dismissal was the proper punishment in that 
case. 

These considerations, however, do not arise ir 
the case of the plaintiff. As S. 240 becomes in¬ 
applicable to the case of the plaintiff in view of 
S. 243, Government of India Act the departmental 
enquiry as also the subsequent proceedings up tc^ 
the passing of the order of dismissal would be 
governed by the Police Act or the regulations fram¬ 
ed thereunder. Originally there was no provi¬ 
sion in the police regulations requiring the enquir- 
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Ing officer to ask the accused officer to show cause 
against the proposed punishment but an amend¬ 
ment was made on 20-O-1943 to p?n-a, 490(7) of the 
Police Regulations. It was provided as follows: 

“Should the Superintendent of Police consider 

that either dismissal, removal or reduction is an 

appropriate punishment he should give the officer 

charged an opportunity to show cause why such 

punishment should not be inflicted.” 

Paragraph 490(7) as amended in 1943 further under¬ 
went an amendment in 1946 but we are not con- 
ceraed with that amendment as that came into 
force after the order of dismissal had been passed 
against the plaintiff. Under the regulations, as 
they stood in 1944, the Superintendent of Police 
was required to give the officer charged an oppor¬ 
tunity to show cause as to why the punishment 
which he proposed .should not be inflicted. In the 
case of the plaintiff the Superintendent of Police 
did not ask the plaintiff to show cause against 
Che proposed punishment but it was the Deputy 
Inspector General of Police who gave him this 
opportunity. Evidently the plaintiff can make no 
grievance out of this procedure inasmuch as an 
opportunity to show cause against the proposed 
punishment had been given to him by the Deputy 
inspector General of Police and he was heard 
before the Deputy Inspector General of Police who 
recommended the dismissal of the plaintiff to the 
Inspector General of Police. The only opportunity 
which was to be given to the plaintiff was the 
one provided under the police regulations and not 
under S. 240, Government of India Act and this 
opportunity had been given. 

(13) It would thus appear that the departmental 
trial of the plaintiff liad been conducted accord¬ 
ing to the regulations framed under the police 
Act and the order of dismissal was also passed 
.by a competent authority. It is only the breach 
of any statutory duty or obligation on the part 
lof the authorities dealing with the plaintiff that 
Scan give him a cause of action. If there has been 
tno breach of any statutoi-y provisions the plain- 
Itiff would not be entitled to seek relief in a court 
;of law against the order of dismissal, passed by 
ja competent authority. We are clearly of opinion 
that the order of dismissal passed by the Inspector 
General of Police was by a competent authority 
and it was. therefore, a good order binding upon 
the plaintiff. 

(14) The last and the only remaining submission 
on behalf of the appellant Is in respect of the 
quantum of damages and salary which should be 
awarded to the plaintiff. This question does not 
arise in view of our findings on the first point. 
In view of what we have held above, the plaintiff 
■js not entitled to a decree for any damages or 
arrears of salary. 

(15) As a result, the appeal fails and is dismissed 
with costs to the respondent. 

A/D.R.R. Appeal dismissed. 
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V. BHARGAVA J. 

Babu Ram, Applicant v. Co-operative Seeds Store 
and others. Opposite Party. 

Civil Misc. Writ No. 125 of 1953, D/- 12-1-1954. 

fa) Constitution of India, Art. 226 — Parties — 
Wrong description — Effect of. 

Error in name and business of opposite party 
No. 1 in petition under Art. 226 — Relief 
sought particularly against him — Correct 
description averred in counter affidavit by 


opposite party — But no attempt to amend and 
correct the petition made by petitioner — 
Failure to amend petition and implead the 
correct party held was itself sufficient ground 
for dismissal of petition. (Para 1) 

(b) Co-operative Societies Act (1912), S. 43 — 
Rules under — D. P. Rr. 115 and 116 — Validity 
— (Arbitration Act (1940), S. 46). 

Rules 115 and 116 do not go beyond the 
scope of the express power mentioned in Cl. 
(1) of sub-section (2) of S. 43 of the Act. To 
say that R. 116 could not give the power to 
be exercised arbitrarily by the Registrar to 
choose whether he should himself decide the 
dispute or refer it to one arbitrator or two 
arbitrators or three arbitrators is not correct 
because the rule making power itself laid down 
in R. 115 that the discretion to refer to arbi¬ 
tration should be that of the Registrar and 
not that of the State Government. 

When the Registrar was given the power to 
decide the dispute himself or at his discretion 
to make a reference to arbitration, the power 
granted to him under R. 116 to further decide 
whether there shall be one or two or three 
arbitrators is also well within the scope of the 
Act and it cannot be said that the power is 
very arbitrary. This is a provision which is 
very much in line with the scheme of the 
Indian Arbitration Act and the powder granted 
to the Registrar cannot be said to be so wide 
as to invalidate the rule. (Para 2) 

Nor is the R. 116 inconsistent with the pro¬ 
visions of the Indian Arbitration Act and even 
if there be any inconsistency, in view of S. 46. 
Arbitration Act, such inconsistency would not 
make the provisions of the U. P. Co-operative 
Societies Act or rules made thereunder invalid. 

(Para 3) 

Anno: Co-operative Societies Act, S. 43 N. 1, 3. 

Ambika Pd., for Applicant: Standing Counsel, 
for Opposite Party. 

ORDER: This is a petition by one Babu 
Ram under Article 226. Constitution of India 
directed against the Co-operative Seeds Store. 
Sakit. district Etah. the District Co-operative 
Oincer, Etah the Registrar, Co-operative Socie¬ 
ties, Lucknow, the Collector of Etah. the State 
of Uttar Pradesh, and Damoclar Das Attra. 
Cabu Ram petitioner alleged that he ^ 

member of a registered society known as the 
Co-operative Seed Store. Sakit. district Etah which 
has been impleaded in the.se proceedings as 
opposite party No. 1. It, however, appears from 
the counter-affidavit that there is no registered 
society of the name of the Sakit Co-operative 
Seed Store, Sakit, district Etah. 

There is, in fact, a registered society knoTO as 
the Co-operative Sahkari Sangh Sakit, district 
Etah. and this registered society hereinafter re¬ 
ferred to as Sangh owns a Co-operative Seed 
Store, Sakit. district Etah. under which name tne 
business of the seed store is carried on 
Sangh. This averment in the counter-affidavit is 
not met in the rejoinder affidavit and in spite oi 
the fact that there is this error in the petition, 
no attempt was made on behalf of the petitioner 
to amend the petition, and correct the name or 
opposite party No. 1. The relief is sought parti¬ 
cularly against opposite party No. 1 and this failure 
to amend the petition and implead the correci 
party is, therefore, by itself a sufficient grouno 
for the dismissal of the petition. 
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(2) Since the petition was, however, heard by 
me on merits, I deal with the remaining points 
raised in it. For the purpose of dealing with the 
petition on merits, I assume that wherever the 
petitioner has referred to the Sakit Co-operative 
Seed Store, Sakit, district Etah, as a registered 
f society, he intended to refer to the Sangh. The 
I petitioner’s case is that in his capacity as" a 

member of the Sangh. he borrowed 26 maunds of 
wheat seed after executing a contract bond in the 
f year 1951 under which he was required to repay 
the quantity borrowed with an extra 25 per cent. 
^ on 31-5-1951. The grain borrowed was not returned 
by the agreed date and the time agreed upon w^as 
not extended. There was a condition that, in case 
the petitioner did not give back the grain within 
the agreed time, he would be liable to pay a 
penalty which was to be determined by the fro- 
I vincial Marketing Federation. 

The petitioner in his affidavit did not mention 
that the rate of penalty was ever prescribed by 
the Provincial Marketing Federation in accordance 
with the terms of the oond but the counter-affi¬ 
davit show's that the rate of penalty was fixed by 
the Provincial Marketing Federation by letter No. 
C-2 65/11/16 Seed dated 21-6-1950, issued by the 
Registrar Cooperative Societies U. P. who was the 
President of the Provincial Marketing Federation. 
The penalty was levied in accordance with the 
rate laid down in this letter, and the contention 
in the affidavit of the petitioner that the realisa¬ 
tion of penalty without its being fixed by the 
Provincial Marketing Federation was illegal con¬ 
sequently has no force. 


the consideration of the validity of these two rules 
only. 

Learned counsel for the petitioner drew my 
attention to Rr. 133 to 137 which relate to appeals, 
revisions or review's against orders of the Registrar 
or award of arbitrators and the procedure to be 
followed in enforcing aw'ards oi arbitrators or 
decision of an Assistant Registrar or the Registrar 
and contended that some of these rules are also 
ultra vires. I do not consider it appropriate to go 
into the validity of these rules at this stage, as 
no question has at present arisen which W'ouid be 
governed by any of these rules. 

The only question at present is W'hether a refer¬ 
ence can be made to the Registrar of the dispute 
that exists between the Sangh and the petitioner 
and whether that dispute can be dealt with in 
accordance with R. 116 framed under the Co-opera¬ 
tive Societies Act. 1912. Learned counsel submitted 
that Rr. 115 and 116 aie ultra vires of the State 
Government as they are not within the scope of 
the powers granted to the State Government by 
S. 43 of the Co-operative Societies Act. 1912 and 
further that they amount to a delegation of too 
much power to the Registrar and are also contrary 
to the provisions of the Indian Arbitration Act. 

The power of the State Government to frame 
rules is given in general terms in sub-section (1) 
of S. 43 and is a very wide power. Sub-section 
(2) of S. 43 lays dowm that in paiiicular and 
without prejudice to the provisions of the fore¬ 
going power granted under sub-section (L, such 
rules may provide for a number of matters which 


It appears that having fixed the penalty, 
attempts were made to realh^e the price of the 
wheat seed and the extra quantity of wiieat seed 
and penalty payable by the petitioner by issuing 
1 processes for realisation of the amount found clue 
as arrears of land revenue. Various proceedings 
were taken and the petitioner w'as at one stage 
arrested and later on he was released. The pre¬ 
sent stage at which the petition has been moved, 
is. however, one wffien no proceedings for realisa¬ 
tion of the amount are at present pending. 

At this stage, the intention is to refer the dis¬ 
pute to the Registrar, Co-operative Societies Uttar 
Pradesh in accordance wdth R. 115 of the rules 
framed under the Co-operative Societies Act. so 
that the Registrar may proceed in accordance 
With R. liG. This reference is being made on the 
pound that a dispute has arisen touching the 
business of the Sangh w'hich is a registered Society 
and this dispute is between the Sangh and a 
niember of the society viz., the petitioner. The 
petitioner by this writ petition has sought a decla¬ 
ration that the rules framed under the Co-opera¬ 
tive Societies Act, 1912, be declared ultra vires, 
null and void and a writ of mandamus or other 
suitable writ be issued restraining the opposite 
parties from proceeding under the Arbitration 

Rules framed under the Co-operative Societies 
Act of 1912. 

There is another prayer for the issue of a writ 
} or mandamus or other suitable writ restraining the 
pposite parties from proceeding under the pro- 
f Land Revenue Act for the realisation 

payable by the petitioner. It appears 
xnp the main prayer w'hich is sought by the 
petitioner at this stage is a declaration that the 
^les framed under the Co-operative Societies Act, 
yi2, are ultra vires. In this connection it does 
ot appear to be necessary to consider the validity 
ar^ ? ^ rules. The only relevant rules that 
lift ^ dispute at present are Rr. 115 and 

Id and consequently I have confined the case to 


are enumerated in Cls. (a) to (1) in that section. 
Clause (1) is the relevant clause which permits 
the State Government by rule to provide that 

“any dispute touching the business of a society 
between members or past members of the society 
or persons claiming through a member or past 
member or between a member or past member 
or persons so claiming and the committee or 
any officer shall be referred to the Registrar for 
decision or, if he so directs, to arbitration, and 
prescribe the mode of appointing an arbitrator 
or arbitrators and the procedure to be followed 
in proceedings before the Registrar or such ar¬ 
bitrator or arbitrators and the enforcement of 
the decisions of the Registrar or the awards of 
arbitrators.” 

Having examined Rr. 115 and 116 of the rules fram¬ 
ed under these provisions, I have failed to find 
any provision which goes beyond the scope of the 
express pow’er mentioned in Cl. (1) of sub-section 
(2) of S. 43 of the Act. Rule 115 prescribes that 
the dispute shall be referred to the Registrar and 
shall be decided either by the Registrar or by arbi¬ 
tration. Clause (1) had distinctly conferred po¬ 
wer on the State Government to make the rule 
prescribing that the dispute be referred to the Re¬ 
gistrar to be either decided by himself or referred 
to arbitration. Learned counsel, when called upon 
to show what part of this rule was beyond the 
scope of Cl. (1), failed to point out any particular 
portion of this rule. 

Rule 116 lays down that, on receiot of a refer¬ 
ence, the Registrar may either decide the dispute 
himself or refer it for decision to an arbitrator, or 
to two joint arbitrators appointed by him or to 
three arbitrators, of whom one shall be nominat¬ 
ed by each of the parlies to the dispute and the 
third by the Registrar who shall appoint one of 
the arbitrators to act as chairman. Clearly the 
provisions of this rule are also fully covered bv 
the provisions of Cl. ( 1 ) of sub-section (2) of S 43 
of the Act. The option to the Registrar to decide 




492 Allahabad 


the dispute himself given by the rule is also men¬ 
tioned m Cl. (In Similarly, a reference to arbi¬ 
tration by the Registrar mentioned in the rule is 
also clearly laid down in Cl. (1). 

Learned counsel's argument was that the rule 
could not give the power to be exercised arbi- 
tprily by the Registrar to choose whether he 
should himself decide the dispute or refer it to 
one arbitrator or two arbitrators or three arb'- 
trators. Here again Cl. (1) of sub-section (2> of 
S. 43 shows that the legislature itself under the 
rule making pow'er gave such discretion to the 
Registrar as the rule making power itself laid 
down that the rule should prescribe that the dis¬ 
pute shall be referred to the Registrar for decision, 
or if he so directs, to arbitration. The rule mak¬ 
ing power itself laid down that the discretion to 
refer to arbitration should be that of the Regis¬ 
trar and not that ol the State Government. It 
is the same discretion that has been granted bv 
Rule 116. 

When the Registrar was given the pow-er to 
decide the dispute himself or at his discretion to 
make a reference to arbitration, the power grant¬ 
ed to him, to further decide whether there shall 
be one or tw'o or three arbitrators is also well 
within the scope of the Act and it cannot be .said 
that the power is very arbitrary. In this connec¬ 
tion it may be noticed that, even S. 4, Arbitration 
Act lays dowm that parties by an agreement can 
nominate a person who may be authorised to nomi¬ 
nate an arbitrator to settle their dispute. In this 
case, the statute has nominated the Registrar and 
autnorised him to nominate the arbitrator or arbi¬ 
trators. The statute, therelore, lavs down a pro¬ 
vision which is very much in line with the scheme 
of the Indian Arbitration Act and the power grant¬ 
ed to the Registrar cannot be said to be so wide 
as to invalidate the rule. 

(3) Learned counsel's further argument was that 
R. 116 was inconsistent with the provisions of the 
Indian Arbitration Act and was, therefore, void. 
Firstly, he has not been able to point out any pro¬ 
visions of the Indian Arbitration Act between 
which and R. 116 there might be any inconsist¬ 
ency. Secondly, even if there had been any in¬ 
consistency S. 46 Arbitration Act would indicate 
that in cases where the aroitration is under any 
enactment for the time being in force and not 
under the Indian Arbitration Acc. a special pro¬ 
vision made under the enactment would prevail 
over general provisions of the Indian Arbitration 
Act. and except for the inconsistent portions, the 
rest of the Indian Arbitration Act would apply to 
such arbitration. Consequently, even if there had 
been any inconsistency, such inconsistency would 
not make the provisions of the U. P. (?) Co-opera¬ 
tive Societies Act or rules made thereunder in¬ 
valid. The effect only would have been that the 
inconsistent provisions of the Indian Arbitration 
Act would not have applied to such arbitration. 

The question is. however, immaterial because, as 
I have said above. learned counjel has not point¬ 
ed out where the inconsistency exists. Conse¬ 
quently. Rr. 115 and 116 of the U. P. (?) Co-ope¬ 
rative Societies Act, 1912, are valid and cannot 
declared ultra vires, null and void. On this 
ground, the first and the third prayer mentioned 
in the petition must fail. So far as the second 
prayer is concerned that a writ of mandamus or 
other suitable writ be issued restraining the opoo- 
site parties from proceeding under the provisions 
of^ Land Revenue Act for the realisation of the 
said dues, it appears that this prayer need not be 
considered at this stage as no proceedings under 
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the provisions of Land Revenue Act are at present 
thieatened and if any such proceedings are taken 

proTeedtog?®° Petitioner to challenge those 

(4) The petition consequently fails and is dis- 
missed with costs to opposite parties nos 2 to 5 
who are represented by the learned Standine 
Counsel; opposite parties nos. 1 and 6 being un¬ 
represented. 

A/H.G.P. Petition dismissed. 
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(LUCKNOW BENCH) MUKERJI AND CHATUR- 
VEDI JJ. (23-2-1954) 

Sm. Raj Rani Sekhri, Applicant v. U. P. GovL 
and another, Opposite Party. 

Civil Misc. Appln. No. 33 of 1953. 

Constitution of India (1950), Art. 226 — Person 
entitled to apply. 

On the authorities cancelling a coal quota 
licence an application was filed for the issue 
of a writ of mandamus directing the autho¬ 
rities to withdraw the order of cancellation 
and to allot hard and soft coke to the peti¬ 
tioner to enable her to continue to carry on 
the business of a coal depot holder. While 
the petitioner asserted in the petition that 
she was the licensee the Court found as a 
matter of fact that she w'as not the licensee 
but an institution represented by her was the 
licensee. The petition did not disclose facts 
fiom which it was possible to say that she 
was acting on behalf of and for benefit of the 
institution. Oii the other hand, all facts which 
were material for Court to know in order to 
determine the rights of the petitioner and 
grant her the appropriate relief were sup¬ 
pressed: 

Held (i) that the petition was liable to be 
thrown out on the ground alone of the sup¬ 
pression of material facts: AIR 1951 All 746, 
(PB). Rel. on. (Para 9) 

(ii) t.hat the petitioner was not entitled to 

the relief on merits also as she was not the 
holder of the permit or licence and as such 
iiad no right to challenge it in her own right 
the order cancelling the licence. (Para 8) 

(iii) that it was not possible to treat the 

application as one on behalf of the institution 
when the petition failed to disclose facts from 
which it could be said that the petitioner was 
acting on behalf of and for the benefit of the 
institution. (Para 9) 

CASE REFERRED: Para 

(A) (V38) AIR 1951 All 746: 1951 All LJ 576 
(PB) 9 

R. B. Lai, for Applicant; B. N. Roy, for Opposite 
Party. 

WUKERJI J.: 

This is a petition by Shrimati Rajrani Sekhri 
under Art. 226, Constitution of India praying for 
a writ in the nature of mandamus directing the 
opposite parties, viz,, the Government of Uttar 
Pradesh and the District Supply Officer of Luck¬ 
now. to withdraw an order made by a letter dated 
the 25th February', 1953. The petitioner further 
prays that this Court should issue a direction to 
the opposite parties to grant to the petitioner a 
quota for hard and soft coke so that she may be 
able to cari 7 on the business of a coal depot holder 
which business she had been carrying on since 
1949. 


'j95i SoBHA Nath v. Ram Bakan 

(2) The petitioner’s case was that she had been 
* granted “depot holder’s" licence and that as such 

licensee she had been carrying on the trade of 
selling coal and making profits out of those sales. 
She further stated that she was able to get this 
permit because she had been a refugee who had 
migrated from Pakistan in August 1947 and further 
because she had started an institution called “Shri 
Kamla Nehru Mahila Shilp Shiksha Kendra" at 
Lucknow for imparting free training to refugee 
women in tailoring and embroidery. Her asser- 
I tion further was that the allotment of a “coal 
I depot" holder’s licence was to her, in her personal 
capacity, and not in any sense connected with 
the institution viz. Shri Kamla Nehru Mahila 
Shilp Shiksha Kendra. 

(3) On behalf of the opposite parties, the right 
of the petitioner to make this petition has been 
challenged. It has been stated on behalf of the 
opposite parties that the petitioner is not a “coal 
quota holder", nor was she ever such a coal quota 
holder. It was pointed out in the counter affi¬ 
davit filed on behalf of the opposite parties that 
the petitioner applied for being given a coal quota 
not in her personal capacity but on behalf of the 
institution named above. It was pointed out that 
the allotment which followed the application of 
the petitioner must, therefore, be deemed to have 
been an allotment in favour of the institution, and 
not the petitioner individually. 

The order made by the opposite party No. 2, 
which has been assailed by the petitioner in this 
petition viz. the order of the 25th Februar 5 ^ 1953 
which is an order in these terms: 

“Under instructions from the Government the 

Coal/Coke quota of the following institutions and 
« depot holders is cancelled with immediate effect. 

Tliey will not be allov;ed any quota in future. 

1. Kamla Nehru Mahila Shilp Shiksha Kendra. 

2. Head Master, Sanatan Dharma Mission School. 

3. Krishan Sahai Srivastava. 

4. Amar Nath Nagpal. 


Prom the afore-quoted order it will be clear that 
the cancellation of the coal quota which was made 
effective by the above order was not the quota of 
the applicant but of the Shri Kamla Nehru Mahila 
Shilp Shiksha Kendra. 

(4-7) This petition, therefore, raises a question 
of fact for determination before any other ques¬ 
tions of constitutional law could arise, the question 
of fact that calls for determination being who was 
the coal quota holder—whether it was the peti¬ 
tioner or it was the institution named Shri Kamla 
Nehru MahUa Shilp Shiksha Kendra. In our 
Judgment, the materials on the record can lead 
to no other conclusion but that it was the insti¬ 
tution Shri Kamla Nehru Mahila Shilp Shiksha 
Kendra that was allotted the coal quota and not 
the petitioner. (His Lordship after stating the 
reasons which led him to that conclusion pre¬ 
ceded further to state:) 

^ , (8) Prom what we have stated above, we are 

j satisfied that the petitioner was not the holder 
I of the permit or licence but that it was the insti- 
[tutlon. The petitioner, therefore, has no right to 
, challenge the order which was made by Govem- 
j ment cancelling the quota of coal which was being 
so far allotted to the institution, 

(9) Learned counsel appearing for the petitioner 
prayed that we should treat this application as 
one on behalf of the institution. We do not think 
it is possible for us to do so. 
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The petition which is before us does not dis¬ 
close the necessaiT facts on which we could say 
that the petitioner was acting on behalf of and 
for the benefit of the institution. On the other 
hand, the petition is one asserting the personal 
rights of the petitioner. The petitioner has not 
placed all the materials which should have been 
placed before the Court. We are constrained to 
hold that in this case the petitioner has been 
guilty of suppressing facts which were material 
for the determination of the rights of the peti¬ 
tioner and all facts necessary for the Court to 
know before it could grant an appropriate relief 
to the petitioner. We could have thrown out the 
petition on the ground alone, for it has been held 
by a Full Bench of this Court in — ‘Asiatic Engi¬ 
neering Co. v. Achhru Ram’. AIR 1951 All 74C (A) 
that where a Court finds that a petitioner sup¬ 
presses material facts, in such a case the peti¬ 
tioner should be rcfiused any relief by the Court, ^ 
but we did not choose to take that short cut but 
went into the merits of the case and we have 
come to the conclusion that on the merits the 
petitioner has no right to claim the relief which 
she has by this petition. 

(10) V/e accordingly dismiss the petition with 
costs. We assess the costs of the petition at Rs. 
li>0/-. 

A/M.K.S. Petition dismissed. 
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(LUCKNOW BENCH) (FULL BENCH) KIDWAI, 

CHATURVEDI AND RANDHIR SINGH JJ. 
(25-2-1954). 

Sobha Nath, Defendant-Appellant v. Ram 
Baran Plaintiff and another, Defendant-Respon¬ 
dents. 

Second Appeal No. 200 of 1947. against decree 
of Civil Judge, Fyzabad, D^- 30-1-1947. 

(a) Tenancy Laws — U. P. Tenancy Amend¬ 
ment Act (10 of 1947), S. 31 — Change of forum 
— Decree passed by Civil Court — Amending .Act 
changing forum subsequently, during pendency of 
appeal — Decree is not affected — (Civil P. C. 
(1908), Preamble). 

A decree passed by a Civil Court before the 
coming into force of the Amending Act 10 of 
1947, which was validly passed according to 
law then in force, will not be set aside in 
appeal only because the Amending Act, which 
had come in force during the pendency of 
the appeal had prescribed a different forum 
viz. the Revenue Court, for such suits. AIR 
1949 All 542, Relied on. (Paras 7, 9) 

So far as substantive law goes, no retrospec¬ 
tive effect can be given to it unless there is a 
clear provision to that effect in the Amend¬ 
ing Act, but so far as laws of procedure are 
concerned, an amending act shall have a re¬ 
trospective effect but only in so far as it does 
not affect the rights already created or vested. 
Where a decree had already been passed in 
favour of the plaintiff by a competent Court, 
aryl so long as the decree stands as a goo(i 
decree on merits, the decree-holder has a 
subsisting right to execute the decree and to 
this extent he acquires a vested interest and 
subsequent change during the pendency of 
the appeal in the forum of the suit, would 
not affect the decree. (Para 6) 

Apart from this view of the general effect of 
an amendment of the procedural law, a plain 
reading of S. 31 of Act X of 1947, also shows 
that it was not the intention of the Jegisla- 
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ture that the decrees passed in civil cases 
pending in appeal at the time of the amend¬ 
ment should be reviewed in the light of the 
procedural amendment, AIR 1953 All 219, 
Relied on. (Para 8> 

Anno: Civil P. C., Preamble N, 3. 


(b) Civil P, C. (1908), Ss. 100-101 — Finding of 
fact — Finding as to possession. 

Finding of the lower aopellate Court that 
the plaintiff had been in possession of the 
plot within 12 years before the suit and that 
the defendant had not been in possession of 
the plot for over 12 years when the suit was 
instituted, is a finding of fact and is binding 
In second appeal. (Para 10) 

Anno: Civil P. C., Ss. 100-101 N. 36. 

1953 Mulla; S. 100, P. 370 N. “A second. 

of facts" (Compare Ns. 34 to 51 to Ss. 100-101 in 
AIR Com. — AIR Com. notes exhaustive, ana¬ 
lytical and illustrative). 

CASES REFERRED: Paras 

(A) (V26) AIR 1939 FC 74: 1939 FCR 193 ^FC) 5 

(B) (V28) AIR 1941 FC 5: 20 Pat 429 (PC) 5 

(C) (V40) AIR 1953 All 254: 1952 All LJ 92 6 

(D) (V39) AIR 1952 All 188: 1952 All LJ 132 6 


\r d) (Bandhir Singh JJ 

Prior to the amendment of the U. P Tenanrv 
Act by Act 10 Of 1947 the law, so far as it gov^ned 
Avadh, was that suits by tenants against trespas¬ 
ser could be maintained only in the civil c^rt 
The suit instituted by Ram Baran on the 26-10-' 

^ Jhe civil court was. therefore, validly 
instituted in the proper forum. ^ 

The effect of the amendment, which came into 
force on the 14-6-1947, was that all suits by ten- 
ants against trespassers were also to be instituted 
only in the revenue court. 

It is now urged that, even though the suit had 
been instituted in the proper forum on the date 
when it was filed, the decree being in appeal in 
this Court, the amended law should be given a 
retrospective effect, and a fresh decree should be 
passed giving effect to the law as it stood now. 

Reliance has been placed on the two rulings 
‘Shyamakant Lai v. Rambhajan Singh', AIR 
1939 FC 74 (A) and — ‘Lachmeshwar Prasad v 
Keshwar Lai’, AIR 1941 FC 5 (B) for the proposi¬ 
tion that once an appeal is instituted, the case 
has to be re-heard and a decree has to be passed 
in accordance with the provisions of law as they 
stood on the datp nf thp h Aormfr r^f fVi 


(E) (V36) AIR 1949 All 542: 1949 All \VR HC 

121 7 
(P) (V40) AIR 1953 All 219: 1932 All LJ 87 3 

Ram Bharose Lai, for Appellant; Hyder Husain, 
for Respondent (No, 1). 

RANDHIR SINGH J,' 

This is a second appeal which has been referred 
to us by one of us sitting singly and before whom 
the appeal originally came up for hearing as it 
appeared that the authorities on the points of law 
involved in this case were not all clear and con¬ 
sistent. 

(2) Tlie appeal arises out of a suit for possession 
instituted by one Ram Baran against Sobha Nath 
and Ram Bilas on the allegations that Ram Baran 
and Ram Bilas, defendant No. 2, were joint tenants 
of plot no. 958, having an area of 9 biswas, situate 
in village Kakrapur, district Faizabad and that 
defendant no. 1 was a licensee on behalf of the 
plaintiff and defendant no. 2. This licence was, 
according to the plaintiff, revoked in 1353 Fasli 
but defendant no. 1 did not relinquish the land. 
The plaintiff also claimed a sum of Rs. 15/- as 
damages. 

(3) Defendant no. 1 contested the suit mainly 
on the ground that it was he who was the tenant 
of the land and that the plaintiff or defendant 
no. 2 were not the tenants. An issue of tenancy 
was framed and was then refen-ed to the revenue 
court for a finding. The revenue court held that 
the plaintiff and defendant no. 2 were not the ten¬ 
ants. On receipt of this finding the learned Munsif 
dismissed the suit on the 9-10-1946. 


We have carefully gone through the two rulings 
cited above, and it appears to us that the princi¬ 
ples of law enunciated in these two rulings have 
hardly any application to the facts of the present 
case. 

Both the reported cases relate to Bihar Money 
Lenders Act (7 of 1939). Under the Bihar Money 
Lenders Act certain rights of debtors qua money 
lenders in respect of debts were determined and 
such rights were also given a retrospective effect 
These rights had to be recognised not only in 
decrees to be passed in future but also in decrees 
which had already been passed. Therefore once 
the appellate Court came to the conclusion that 
the decree as passed was not a good decree in 
view of the amendment in law and a fresh decree 
should be substituted, it became necessary to exa¬ 
mine the law as it stood on the date when the 
fresh decree was to be passed. 

None of these two cases is an authority for the 
proposition that the mere institution of an appeal 
against a decree would automatically result in a 
re-hearing of the suit as if it were pending in 
the trial Court. A decree is a good decree till it 
is set aside in appeal, and in fact no confirmation 
of a decree in appeal is necessary in order to give 
validity to it. The question as to what law should 
be given effect to would arise in an appeal only 
if the decree was not a good decree or had ceased 
to be a good decree & the appellate Court decides 
to set aside the decree pass^ by the trial Court, 
but if it is found that the decree already passed 
had been passed by a comi>etent court and would 
also be a good decree on the merits under the law 


(4) The plaintiff then v/ent up in appeal. The 
learned Civil Judge who heard the appeal, how¬ 
ever. disagreed with the view taken by the trial 
Court and allowed the appeal, holding the plain¬ 
tiff and defendant no. 2 joint tenants of the plot 
in dispute. Dissatisfied with the decree passed in 
appeal defendant No. 1 has now come up in second 
appeal. 


as it stood on the date when the appeal came up 
for hearing, such a decree would not be affected 
by any amendment of the procedural law made 
subsequent to the passing of the decree. 

(6) It has been argued on behalf of the appel¬ 
lant that an amendment in procedural law takes 
a retrospective effect and would, therefore, affect 
suits instituted before the date of the amendment. 



(5) The first point which has been urged on be¬ 
half of the appellant is that the amendment of 
the U. P. Tenancy Act made by Act 10 of 1947 
which came into force on the 14-6-1947 had made 
an alteration in the law which should be given 
effect to by setting aside the decree passed earlier 
by tile trial Court. 


There is no doubt that so far as substantive law 
goes, no retrospective effect can be given to it 
unless there is a clear provision to that effect in 
the Amending Act, but so far as laws of procedure 
are concerned, an amending act shall have a re¬ 
trospective effect but only in so far as it does not 
affect the rights already created or vested. 
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In two other cases reported in — ‘Soman v 
Kedar Nath’, AIR 1953 AU 254 (C) and — ’Bhikham 
V. Natha’, AIR 1952 All 188 (D), it was held by 
this Court that suits, which were pending on the 
date when the Amending Act 10 of 1947 came into 
force, would be governed by the procedure laid 
down in the amending law. There can be no 
doubt that amerdment of procedural law takes 
effect immediatel: and also retrospectively to the 
extent that all fending suits would be governed 
in the matter of procedure by the amending law 
^unless a contrary intention appears from the 
amending law itself or there is some sort of vest¬ 
ed interest acquire! by a party under the proce¬ 
dure prescribed by the law as it stood originally 
which was taken avay by the Amending Act. 

In the present cae a decree had already been 
passed in favour of the plaintiff by a competent 
Court, and so long is the decree stood as a good 
decree on merits, tie decree-holder had a sub¬ 
sisting right to exetite the decree and to this 
extent he had also aquired a vested interest. The 
ruUngs referred to ab've are no authority for the 
proposition propoundet on behalf of the appellant 
that a decree passed b a competent Court would 
lose its effect if by a subsequent amendment of 
the law the jurisdictio. to entertain the suit is 
vested in another Couriof the same status. 


(7) No authority has )een cited In support of 
the contention that a decree passed before the 
amendment came into ^rce W'ould be set aside 
merely because an ameding act, prescribing a 
different forum for suit: had been passed after 
the decree had been obtmed. We have, on the 
other hand, before us te contrary view taken 
by a Division Bench of this Court — ‘Basdeo 
Singh V. Bharat Singh’, A^ 1949 All 542 (E) It 
was held in that case tha a decree passed by a 
Civil Court before Act 10 c 1947 came into force 
even though it may be inappeal, would not be 
affected merely because a dierent forum had been 
prescribed for such suits, /e respectfully agree 
with the views expressed b the learned Judges 
in that case. It is unfortuite that this ruling 

Was not cited at the time wlu the reference was 
made by one of us. 

( 8 ) Apart from the view w have taken of the 
pneral effect of an amendme. of the procedural 
law, a plain reading of S. 31-)f Act 10 of 1947 
also shows that it was not tl intention of the 
legislature that the decrees p.^ed in civil cases 
^nding in appeal at the time f the amendment 

should be reviewed in the light,! the procedural 
amendment. 

“ ‘Bhagwati Chaube v. Ra Adhar Chaube’ 

lesUon cal^e uo 
lor decision before a learned Juu of this CouH- 

01 the 1 ,ending Act 10 

away thtjurisdiction of 

toe cPvU “‘cou^™ 


The question as to whether theeneral princi- 
pies governing the effect of amend^nt of a nro- 
^ural law apart from S. 31 of tt Act would 

pn affect suits, pendin.in the civil 

Courts at the time of the amendmt was how- 

considered in th appeal and 

the Ptestricted to 

the^apphcation of S. 31 of the Ameing Act 10 


(9) We are, therefore, clearly of inion that 
^ amendment of procedural law. thr^ it has 
retrospective effect, will not affect e validity 

only ®on ^ compint Cour{ 

“hJy on the ground that the law of piedure, ee 


subsequently amended, had prescribed a different 

forum for the institution of such suits. We a'-e 

therefore unable to agree with the contention 

raised by the learned counsel for the appellant 

that the decree passed by the lower appellate 

Court in this case shoula be set aside on this 
ground. 

(10) The only other point which has been urged 

in arguments is that the appellant had been in 

possession of the plot for over 12 years before the 

suit was instituted by the respondent and as such 
a suit was barred. 


as a matter 

nf had been in possession! 

that the defendant had not been in possession 

toe suit was 

instituted. Tnis is a finding of fact and is bind¬ 
ing on us in second appeal. The point of limita- 


mSfZ. ■“ 


Wito ^cosk^ ^ tosinissea 

\\un costiS to the respondents 

a/r.g.d. 


Appeal dismis-sed. 
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MALIK C. J. AND SAPRU J. (7-1-1954) 

Chanci througl, Phu' 

Lhand Applicant v. The Governor-Gene 
Council and others. Respondents ^ 

C ^'’= 2 . against decree of Sm 

o. c. Judge. Azamgarh, D - 

statement in Plaint. 

that the provi.sions of s 80 are 

Pof'^h^t 'I ^^e?^i[t 

notic?!n rejlcted."'wHe"e 

- Stoen 

rinhf^c' ^acknowledgment du^-ece^m 

to d i i ciefondant wa°s 

there\vafany Hfecril'sS^Icf 

^ (Para 3 ) 

Anno; civil P. c., S 80 N 17 

S ^Rn^n^AT|■ ‘Topic discussed in N ’7 to 
b. 80 in AIR Com., extra;. *' ^ 

CASES REFERRED- 

(C) (V 36 ) AIR 1949 Pat 93 ? 

o 02 : 1951-1 Mad LJ 468 8 
Re^^ontot ^PP‘‘cant; G. Mehrotra, for 

MALIK C. J.: 

220 bales of piece-goods cloth were <;pnf 
Khurason Railway Road station in the distrW I- 
Azamgarh and the consignee was t^ho“ , • 
Messrs. Rekh Chand. The^oLignment a 
toe railway .station and onen deliW w^fnhr"^ 
by the plaintiff on 24-7-1946 it 
that there wae a shortage in the’ quanUty of S 
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delivered and the value of such shortage was Rs. 
262-3-0. The plaintiff claimed tnis amount as 
damages with interest and certain other expenses 
that he had to incur in serving notices. The lower 
Court held that it was proved that the plaintiff 
had suffered damages to the extent of Rs. 304-7-3. 
Notice under S. 80, Civil P. C. had been sent by 
registered post to the Governor-General in Council 
and the acknowledgment due receipt was filed by 
the plaintiff. It was however held by the lower 
Court that inasmuch as it was not stated in the 
plaint that the notice had been delivered or ‘left* 
at the office of the Governor-General the plaint 
was defective and it was on this ground alone 
that the plaintUT’s suit was dismissed. 

(2) Paragraph 7 of the plaint is as follows: 

“Tliat the plaintiff gave notices to defendants 
Nos. 2 and 3 under Ss. 77 and 140 of the Indian 
Railways Act on 3-10-1946 and notice under 3. bO 
to defendant No. 1 (Governoi-General in Coun¬ 
cil) on 15-4-1947 within the time prescribed by 
law).” 

The learned Judge has held that it was necessary 
for the plaintiff to have stated in the plaint that 
the notice had been delivered to the Governor- 
General in Council. 

Reliance is placed by the learned Judge on the 
language of S. 80, the relevant portion of which 
■fs as follows: 

' 80. No suit shall be instituted against the 
Government, or against a public officer in res¬ 
pect of any act purporting to be done by such 
public officer in his official capacity, until the 
expiration of two months next after notice In 
writing has been delivered to, or left at the 
office of 


(b) in the case of a suit against the Central 
Government where it relates to a railway, the 
General Manager of that railway; 


and the plaint shall contain a statement that 
such notice has been so delivered or left.” 

(3) The objection is that in the plaint it was 
alleged that the plaintiff had ‘given notice’ under 
3. 80 to defendant No. 1 and it was not said that 
the notice had been ‘delivered’. In our view this 
is hypercriticism and the lower Court has taken 
a very technical view. The lower Court relied on 
a judgment of the Court of Judicial Commissioners, 
Sind, — ‘Gangaram and Rupchand and Co. v. 
Secretary of State’, AIR 1937 Sind 291 (A). The 
learned Judicial Commissioners relied on a deci¬ 
sion of the Privy Council and were of the opinion 
that the decision of their Lordships of the Judi¬ 
cial Committee concluded the matter. We have 
looked into the decision of the Judicial Committee 
in — ‘Bhagchand Dagadusa v. Secretary of State’, 
AIR 1927 PC 176 (B). The point did not arise in 
that case and the observations were only to this 
effect that the provisions of S. 80 were to be 
strictly complied wdth. 'That does not mean that 
in drafting the plaint the exact words of S. 80 
are to be repeated and even if the purport of 
that section is conveyed in a different language 
I the plaint was to be rejected. 

In — ‘Mohammad Farooq v. Governor-General 
in Council’, AIR 1949 Pat 93 (C), Imam J., as he 
then was, observed: 

“While one must strictly enforce the provisions 
of S. 80 of the Code, it seems to me that the 
question of interpretation of the plaint as to 
what it means is another matter.... In the case 
before me, the notice had been given under a 
registered post. The respondent admitted having 


received the notice. The acknowledgment due 
also shows that the notice had been delivered 
to the Secretary, Central Government. In these 
circumstances there had been a sufficient com¬ 
pliance with the provisions of S. 80 of the Code ” 
In — ‘Sankunni Menon v. South Indian Rail¬ 
way’, AIR 1952 Mad 502 (D), a learned Judge of 
the Madras High Court held that though S. 80 
of the Civil P. C. was mandatory it was equally 
well settled that the Court should not be hyper¬ 
critical in examining the language used but should 
interpret the same in a free and liberal spirit. It 
is not denied that notice in accordance with S. 80 
(b) was given by registered post and the notice 
was duly served. In the plaint it was mentioned 
that notice had been given. The acknowledgment 
due receipt duly signed on behalf of the defendant 
was filed in Court. The mere fact that the plain¬ 
tiff mentioned that he had'given notice instead 
of mentioning that the notice had been delivered 
did not justify the dismissal of the suit. If the 
learned Judge was of opinion that there was an^ 
defect he should have allowed the plaintiff to 
amend his plaint. 

(4) We must, therefore, allow this revision, set 
aside the decree passed by the lower Court and 
decree the plaintiff’s suit for Rs. 304-7-3 with 
interest at 6 per cent, per annum up to the date 
of the filing of the suit and thereafter till the 
date of payment at 3i per cent, per annum. The 
Dlaintiff will get his costs in both the Courts. 

B/D.H.Z. Revision allowed. 
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BRIJ MOHAN LAL J. (13-1-1954) 

Shabd Saran, Applicant v. Haji Mohd. Zulfiquar- 
ulla, Opposite Party. 

Civil Revn. Nos. 562 and 1124 of 1953, against 
Order of Munsif, West Allahabad, D/- 25-4-1953. 

Houses and Rents — U. P. Temporary Control 
of Rent and Eviction Act (30 of 1947), S. 7-B — 
‘Xandlord”. 

The term ‘landlord’ means a person in whom 
the title to the accommodation in question 
is vested for the time being. If he happens 
to be a person who has acquired the property 
after the date of its allotment to the tenant 
he is as such entitled to maintain an appli¬ 
cation under S. 7-B as the original landlord 
was. To accept the contention that the term 
‘landlord’ as used in sub-sec. (1) of S. 7-B 
means the person who was the owner of the 
property at the time when allotment was made 
to the tenant and does not include a person 
who may, by act of parties or operation of 
law, have acquired title to the house after the 
date of allotment to the tenant, would lead 
to startling results. It would mean that if a 
person purchases the house in which a tenant 
is already residing he can never maintain an 
application under Section 7-B. The original 
landlord will have no longer any interest in 
moving such an application because his title J 
to the property has ceased to exist. ^The result 
would be that the tenant shall be* at liberty 
to go on making defaults in paying rent with 
impunity and will enjoy complete Immunity 
from being proceeded against under S. 7-B- 
This could never have been the intention of 
the legislature. (Para 4) 

Shabd Saran, in person; Sadiq Ali, 

Opposite party. 

ORDEIR: 'These two civil revisions have 
filed by the same applicant. He is a tenant of an 
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accommodation situate in 22, Queens Road, Alla¬ 
habad. He has been in arrears of rent for over 
three months. 

The opposite party took proceedings against him 
under S. 7B of the Temporary Control of Rent and 
Eviction Act, 1947 (Act No. 3 of 1947). This sec¬ 
tion permits a landlord to serve a notice of eject¬ 
ment through the Munsif's Court on a tenant wno 
has not paid rent for more than three months. 
The Munsif, while serving the notice, calls upon 
the tenant to pay up the arrears within fifteen 
days or to show cause within the said period why 
an order directing him to be evicted from the 
accommodation be not passed against him. 

Sub-section (7) of this section provides that it 
is open to the tenant to file an objection (other 
than an objection in respect of costs) and in the 
event of such an objection being filed the land¬ 
lord can, on payment of court-fee, convert the 
proceedings into a suit. The objections filed by the 
tenants are then to be decided in that suit. But 
a proviso added to this sub-section lays down that 
a tenant "shall not be permitted to file any objec¬ 
tion unless he has deposited in court the amount 
mentioned in the notice." 

(2) The applicant, when served with notice oy 
the learned Munsif, filed an objection but made 
no deposit. The learned Munsif, however, granted 
him an extension of time to make such deposit. 
Before the expiry of this extended period the 
applicant came up in revision to this Court. He 
has contended before me that the Court below had 
no jurisdiction to entertain a petition under S. 7B 
at the instance of the opposite party. 

(3) To appreciate this contention it is necessary 
to narrate a few facts which are undispuied 
between the parties. When the accommodation in 
question was let out to the applicant by the order 
of the Rent Control Officer, one Gha/anfar 
Ullah was described as the owner of the accom¬ 
modation. Later on a partition took place be¬ 
tween him and his brother Zulfiqar Ullah (oppo¬ 
site party) and by means of a registered deed of 
partition the accommodation in question was 
allotted to Zulfiqar Ullah. 

After the partition Gha.^anfar Ullah informed 
the applicant that the house had thenceforward 
become the property of his brother Zulfiqar Ullah. 
The applicant tendered rent to him (Ghazanfar 
Ullah) but the latter refused to accept it in¬ 
forming him that the rent was payable to Zulfi¬ 
qar Ullah. Zulfiqar Ullah and his counsel have 
shown the registered deed of partition to the 
applicant to satisfy him that the accommodation 
question has been allotted to Zulfiqar Ullah. 
Yet the applicant contends that Zulfiqar Ullah 
<^ould not maintain a petition against him under 
Section 7-B of the Act. 

(4) The applicant’s contention is that the term 
landlord’ as used in sub-section (1) of Sec. 7-B 
i^eans the person who was the owner of the 
property at the time when allotment was made to 
the tenant and does not include a person who 
tPay, by act of parties or operation of law. have 
acquired title to the house after the date of 
allotment to the tenant. He has not been able 
to cite any authority in support of this conten- 

Nor is there any merit in this argument. 
. term ‘landlord’ means a person in whom 
tne title to the accommodation in question is 
vested for the time being. If he happens to be 

tiv has acquired the property after 

date of its allotment to the tenant he is as 
^ucn entitled to maintain an application under 
'section 7-B as the original landlord was. The 
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contention put forward by the applicant will lead 
to startling results. It would mean that if a 
person purchases the house in which a tenant is 
already residing he can never maintain an appli¬ 
cation under Section 7-B. 

It may also be pointed out that the original 
landlord will have no longer any interest in 
moving such an application because his title lo 
the property has ceased to exist. The result, 
therefore, would be that the tenant shall be at 
liberty to go on making defaults in paying rent 
with impunity and will enjoy complete immunity 
from being proceeded against under Section 7-B 
of the Act. This could never have been the in¬ 
tention of the legislature. I am. therefore, unable 
to accept the applicant’s contention. 

In my opinion the term ‘landlord’ means a per¬ 
son in whom the property for the time being 
vests. Zulfiqar Ullah is now the owner of the 
property and he can certainly maintain the 
petition. 

(5) There is no force in these revisions. They 
are hereby dismissed with costs. 

(6) The interim stay orders dated 6-5-53 and 
13* .10-1953 are vacated. 

B/ M.K.S. Applications dismissed. 
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(FULL BENCH) 

A-ULIK C. J.. SAPRU AND V. BHARGAVA JJ. 
110-2-1954). 

Deoria Sugar Mills Ltd., Deoria, Applicant v. 
Govt, of U. P. and others, Opposite Party. 

Civil Misc. Writ Nos. 184 and 214 of 1950. 

ConslituHon of India, Art. 236 — Tribunal hav¬ 
ing jurisdiction lo decide question, wrongly de¬ 
ciding it No writ can issue — Proper remedy. 

The High Court in exercise of its writ 
jurisdiction cannot convert itself into a Court 
of appeal for the purpose of judging the 
correctness or incorrectness of a decision of 
a Tribunal which, admittedly, was rightly 
seized of the matter and had jurisdiction to 
give a decision therein. (Para 6) 

Merely because a decision may be incorrect 
on the ground that the inferior Court wrong¬ 
ly interpreted some provisions of law, or, has 
wrongly applied some provision of law, 
which was not applicable, in arriving at its 
decision, it cannot be said that that Court 
has exercised jurisdiction not vested in it, or, 
has committed an error apparent on the face 
of the record or proceeding which justify 
interference by issue of a writ of certiorari. 

^ An incorrect decision, w'hether on a ques¬ 
tion of fact or on a question of law, by a 
Court or tribunal in proper exercise of juris¬ 
diction vested in it is not contemplated by 
by the words, "error on the face of the re¬ 
cord or proceeding", used by their Lordships 
of the Supreme Court in the cases of AIR 
1952 SC 179 and AIR 1952 SC 192. Such an 
eiror would be merely a wrong decision on a 
question of law which can be re-examined 
only by a Court of appeal and not in pro¬ 
ceedings for issue of a writ under Art. 226 of 
the Constitution. (Para 7) 

The Industrial Court (Sugar), Lucknow 
had jurisdiction to decide the question whe¬ 
ther the members of the staff of the peti- 
tioners-Companies at Calcutta were or were 
not workmen for purposes of the orders 
of the Government, directing payment 
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of bonus by the petitioner-companies to their 
workmen. In order to decide this question, the 
Industrial Court had to refer to the provi¬ 
sions of the U. P. Sugar Factories Control 
Act, 1938 and the rules framed thereunder. 
The Industrial Court (Lucknow) held that 
Calcutta workers were not workers. 

Held that if the Courts committed an 
error in interpreting those * provisions and 
came to a wrong conclusion, the decision by 
the Industrial Court could not be held to be 
one without jurisdiction or in excess of it 
and could not consequently, be challenged by 
Issue of a \v’rit under Art. 226 of the Consti¬ 
tution. Case law Ref. (Para 6> 

Held that the appropriate remedy for the 
petitioners, if any, could be by way of an ap¬ 
plication for special leave to appeal to the 
Supreme Court against the decision of the 
Industrial Court (Sugar), Lucknow, m case 
they wanted to seek redress against a deci¬ 
sion which they contended was incorrect. 

(Para 7- 

CASES REFERRED : Para» 

(A) (V39) AIR 1952 SC 319: 1952 SCR 696 G 

(B) (1888) 21 QBD 313: 57 LJ QB 513 6 

(C) (V40) AIR 1953 All 260: 1953 All LJ 29 6. 10 

(D) (V39' AIR 1952 SC 179: 1952 SCR 519 7 

(E) (V39J AIR 1952 SC 192: 1952 SCR 583 7 

G. S. Pathak, R. S. Pathak and V. D. Bhar- 
gava, for Applicant; G. Mehrotra, J. Sw'arup and 
S. S. Srivastava, for Opposite Party. 

Per MALIK C. J. and V. BHAROAVA J. delivered 
by V. BHARGAVA J. : 

The petitioners in these petitions for issue of 
writs in the nature of 'certiorari, mandamus’ and 
prohibition are the Deoria Sugar Mills, Ltd., Deoria, 
and Shn Sita Ram Sugar Company, Ltd., Baitalpur, 
District Deoria. 

(2) The facts alleged on behalf of the petitioner 
in Writ Petition No. 184 of 1950 are that, under 
the orders of the Gov'ernment of Uttar Predesh, 
the petitioner-company w’as directed to pay out a 
fixed amount as bonus for the year 1947-48 in the 
year 1949 to the workers of the sugar factory, the 
definition of ‘workers’ being as given in sub-rule 
8 of rule 11 of the Rules framed under the U. P. 
Sugar Factories Control Act, 1938. Interpreting 
this order as including workers employed at the 
Head Office of the Company at Calcutta the peti¬ 
tioner-company made pro rata payments to the 
workers employed at Deoria as well as to those 
employed at the Head Office at Calcutta. 

The Deoria Chini Mill Mazdoor Union, represent¬ 
ing i the v/orkmen employed in the company at 
Deoria, contended that no bonus w^as payable to 
the members of the staff at the Head Office at Cal¬ 
cutta and that the entire amount of bonus should 
have been disbursed to the workmen at Deoria 
who had received proportionately larger amounts. 

This gave rise to an industrial dispute which 
was taken cognizance of by the Regional Con¬ 
ciliation Board, Gorakhpur, which gave an award 
respecting the dispute but stayed its decision on 
the issue whether bonus was rightly paid to the 
workmen at Calcutta pending the decision of the 
same issue in a previous case which was pending 
before the Industrial Court (Sugar), Lucknow. 

Against this award, appeals were filed by the peti¬ 
tioner-company as well as by the Deoria Chini 
Mill Mazdoor Union, Deoria, before the Industrial 
Court (Sugar), Lucknow. The Industrial Court, 
after hearing the appeals, submitted Its report to 
the Government of Uttar Prade.sh. holding that 
the factory should distribute the entire amount 
of bonus to the workmen at Deoria and, conse¬ 


quently, recommended that the petitioner-company 
should be dii-ected to distribute the amount, which 
it had wrongly distributed to the Head Office staff 
at Calcutta, amongst the workmen at Deoria. 

On this finding, the appeal of the petitioner- 
company was dismissed. The State of Uttar 
Pradesh, on the basis of this report, issued an 
order No. 900 (ST;/XVIII-430(ST)/48, dated 27-3- 
1950, by which it enforced the findings of the 
Industrial Court (Sugar), Lucknow, contained in 
the report mentioned above. 

(3) Tile facts of the other case (Miscellaneous 
Writ Case No. 214 of 1950) are exactly similar. 
Ill that case also, a si>ecilied amount was pay¬ 
able as bonus to the workmen for the year 1947-48 
by the petitioner-company in 1949 and, in distri¬ 
buting the bonus, workmen employed at the Head 
Office at Calcutta were included. An industrial 
dispute was raised by the Rashtriya Chini Mill 
Mazoor Sangh, Eaitalpui*, representing the work¬ 
men employed by the petitioner-company at Baital¬ 
pur. The dispute was first decided by the Regional 
Conciliation Board, Gorakhpur, on 24-5-1949, and, 
on appeal, the Industrial Court (Sugar), Lucknow, 
formulated its report on 30-11-1949, to the same 
effect as in Miscellaneous (Writ) Petition No. 184 
of 1950. The State Government, on the basis 
of this report, issued Ordeif No. 4301 (ST)/XVIII- 
469(ST)/48. dated 17-12-194^. 

(4) By these writ petitions, the petitioner-com¬ 
panies challenge the validity of these orders of the 
State Government, praying for issue of writs in 
ihe nature of certiorari (fuashing the reports of 
the Industrial Court (Sugar), Lucknow, and the 
orders of the Government of Uttai* Pradesh based 
on those reports, dated 27-3-1950 and 17-12-1949. 

A second prayer was made for issue of writs 
in the nature of mandamus directing opposite 
party No. 1. the Government of Uttar Pradesh, to 
fore’oear from prosecuting or taking any other 
action imder its orders, dated 27-3-1950, and 17-12- 
1949. 

The third prayer was that writ in the nature 
of prohibition be issued to opposite party No. 1, 
the U. P. Government, restraining it from taking 
any action under its orders dated 27-3-1950, and 
17-12-1949, against the petitioners. 

(5) The correctress of the facts alleged by the 
petitioners is not contested by the opposite parties 
who are three in number in each case. The Govt, 
of Uttar Pradesh and the Industrial Court (Sugar), 
Lucknow, are the first two opposite parties in both 
these cases. In Writ Petition No. 184 of 1950, the 
third opposite Party is the Deoria Chini Mill Maz¬ 
door Union. Deoria. whereas the third opposite 
paity in Writ Petition No. 214 of 1950 is the 
Rashtriya Chini Mill Mazdoor Sang, Baitalpur, dis¬ 
trict Deoria. 

(6) The contention on behalf of the petitioners 
in these two cases is that the definition of 
“workers” given in R. 11(8) of the Rules framed 
under the U. P. Sugar Factories Control Act, 1938, 
wa.s wTongly applied by the Industrial Court 
(Sugar), Lucknow and this resulted in an incorrect 
Interpretation of the orders of the U. P. Govern¬ 
ment. directing payment of bonus to the workers 
by the petitioner-companies. 

According to the Industrial Court (Sugar), Luck¬ 
now, the definition of ‘workmen’, as given in sub¬ 
rule 8 of rule 11 of the Rules framed under the 
U. P. Sugar J’actories Control Act, 1938, is very 
wide and included both the Head office staff as 
well as the farm staff but, in view of S. 1(2), U. ” 
Sugar Factories Control Act, 1938, which sho^ 
that the Act extends to the State of Uttar Pradesh 
only, the Head Office staff which worked at Cal- 
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cutta outside the State of Uttar Pradesh, could 
not be included within the definition of the word 
‘worlonen’ as given in R. 1H.8) and, consequently, 
no bonus was payable to tlie staff at Calcutta. 

It was submitted that this decision on a ques¬ 
tion of law was wi’ong and that, therefore, the re¬ 
ports of the Industrial Court (.Sugar), Luclmow, & 
the orders of the Government or Uttar Pradesh 
passed thereon should be quashed. 

Learned counsel for tlie petitioners did not con¬ 
tend before us ohat the Industrial Court (.Sugar), 
Lucknow, had no jurisdiction to decide the indus¬ 
trial disputes which were referred to it, nor was 
it contended that the State Govermnent, in any 
way, exceeded its statutory powers m passing orders 
based on the reports of the Industrial Court. 

The contention is that the view taken by the 
Industi’ial Court (Sugar), Lucknow, that, in order 
to Interpret the definition of the word ’workmen', 
as given in R. 11(8) of the Rules framed imder 
the U. P. Sugar Factories Control Act, 1938, the 
provisions of S. 1(2) of the Act should be taken 
into account, is clearly virong. These contentions 
make it clear that, by these petitions for issue of 
writs under Art. 226 of the Constitution, wiiat the 
petitioners seek are writ to quash the decision of 
the Industrial Court (Sugar), Lucknow, and the 
orders of the Government of Uttar Pradc-sli which 
are admitted to be within their jurisdiction. 

The jurisdiction of this Coui-t to issue writs, 
oruers or directions under An. 226 of the Consti¬ 
tution cannot oe exercised for such a purpose. In 
— ‘Ebrahim Aboobakar v. Custodian General of 
Evacuee Property, AIR 1952 SC 319 (A), the 
Supreme Coui't held: 

“It is plain tliat such a writ camiot be granted 
to quash the decision of an inferior court wiUi- 
in its jurisdiction on the ground that the deci¬ 
sion is WTong. Indeed, it must be sliown before 
such a writ is issued that Uie authority which 
passed the order acted without jurisdiction or in 
excess of it or in violation of the principles of 
natural justice. Want of jurisdiction may arise 
from the nature ol the subjectrniaLtcr, so that 
the inferior court might not have authority to 
eater on the mquiry or upon some part of it. 
It may also ajise from the absence of some 
essential preliminary or upon the existence of 
some pariicular facts coDateral to the actual 
matter which the court has to try and which are 
conditions precedent to the assumption of juris¬ 
diction by it. But once it is held that the court 
has jurisdiction but while exercising it, it made 
a mistake, the wronged party can only take the 
course prescribed by law for setting matters 
right ine^much as a court has jurisdiction to 
decide rightly as well as wrongly.” 

The Supreme Court, in the same case, approved 
Of the prmciples laid down by Lord Esher, Master 
of the Rolls in — ‘Reg v. Income Tax Commrs.’, 
(1888) 21 Q B D 313 (B). 

The question as to when a writ under Art. 226 
of tire Constitution can be issued to quash the pro¬ 
ceedings of an inferior couri w’as discussed by a 
Division Bench of this (3ourt in — ‘Sundar Lai 
Saxena v. Hindustan Commercial Bank, Ltd.', AIR 
1953 All 260 (C) the principle, laid down by the 
Supreme Court in — ‘AIR 1952 SC 319 (A)', was 
followed and a number of Ekiglish cases on the 
subject were also discussed. 

In that case, an industrial dispute was referred 
to the Industrial Tinbunal at Calcutta by the 
Central Govermnent and the language, in which 
It was referred, required an Industrial Tribunal 
to decide the disputes relating to retrenchment, 


discharge or dismissal of workmen after a speci¬ 
fied date and to stoppage of their increments and 
withliolding of promotions. There was a further 
no(^ tiiat specific cases were to be cited by the 
employees. The petitioner, in that case, contended 
that ne was a workman and that, his case iiaving 
been referred to the Tlibunal, the Tribunal was 
bound to decide it. 

The Tribunal, however, on going into the facts, 
helQ that the petitioner was not a workman and, 
consequently, refused to entertain his claim. Tne 
Bench held that the determination of the question 
whether the petitioner was a workman was not 
the determination of a preliminary or collateral 
fact on wnich depended the exercise of jurisdic¬ 
tion by the Tribunal. That question was involved 
in the decision by the Tribunal of the very dis¬ 
pute which had been referred to it. The only 
authority, that was to decide the question, could 
be the industrial Tribunal itself and nooody else, 
and, consequently, that question was one which 
was referred to ihe Tribunal for its decision and 
was mtrinsic of me matter which was for deci¬ 
sion before the Tribunal. 

The decision on such a matter by the Tribunal 
in exercise of its jurisdiction could not, conse¬ 
quently, be ciiallenged by a writ of 'certiorari’ as 
the Tinbunal had jurisdiction to determme it and 
as long as it had jurisdiction it, could determine 
that fact rightly or wrongly. Even a wrong deter- 
muialiun of a fact woula not amount to exercise 
of jurisdiction not vested in it, or, refusal to exer¬ 
cise jurisdiction vested in it. V/e hold that the 
principle, laid down in that case, was correct and 
should be applied by us to the present cases also. 

hi these cases, the Industiial Ckiurt (Sugar) 
Lucknow, had jurisdiction to decide the question 
whether the members of the staff of the peti- 
tioners-Companies at Calcutta were or were not 
worlanen for purpo.ses of the orders of the Govern¬ 
ment, directing payment of bonus by the peti¬ 
tioner-companies to their workmen. In order to 
decide this question, the Industrial Court had to 
refer to the provisions of the U. P. Sugar Factories 
Control Act. 1938, and the rules iramed thereunder. 
Even if the Courts commitoed an en'or in inter- 
prcLing these provisions and came to a wrong con¬ 
clusion, the decision by the Industrial Court can¬ 
not be held to be one without jurisdiction or in ex¬ 
cess of it & cannot, consequently, be challenged by 
issue of a writ under Art. 226 of the Constitution 
This Court in exercise of its writ jurisdiction, can¬ 
not convert itself into a court of appeal for the 
purpose of judging the coiTectriess or incoiTect- 
ness of a decision of a Tribunal which, admittedly, 
was lightly seized of the matter and liad juris¬ 
diction to give a decision therein. 

(7> Shri Pathak, learned counsel for the peti¬ 
tioners, referred, us to two other decisions of the 
Supreme Court in — ‘Parry & Co., Ltd. v. Com¬ 
mercial Employees’ Association, Madras’, AIR 1952 
SC 179 (D) and — ‘Veerappa Pillai v. Raman and 
Raman, Ltd.’, AIR 1952 SC 192 (E) and, on their 
basis, contended that, in these cases, there was 
an en’or apparent on the face of the record and, 
consequently this Court had jurisdiction to issue' 
a writ of certiorari, quashing the incorrect orders 
of the Industrial Court. 

In the former case, their Lordships of the 
Supreme Court held: 

“The Commissioner was certainly bound to decide 
the questions and he did decide them. At the 
worst, he may have come to an en'oneous con¬ 
clusion, but the conclusion is in respect of a 
matter which lies entirely within jurisdiction of 
the Labour Commissioner to decide and it does 
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not relate to anything collateral, an erroneous 
decision upon which might affect his jurisdic¬ 
tion. The records of the case do not disclose 
any error apparent on the face of the proceed¬ 
ing or any irregularity in the procedure adopted 
by the Labour Commissioner which goes con¬ 
trary to the principles of natural justice. Thus 
there was absolutely no grounds here wliich 
would justify a superior court in issuing a writ 
of ‘certiorari’ for REMOVAL of an order or pro¬ 
ceeding of an inferior tribunal vested with powers 
to exercise judicial or quasi judicial functions. 

What the High Court has done really is to exer¬ 
cise the powers of an appellate court & correct 
what it considered to be an en*or in the deci¬ 
sion of the Labour Commissioner. This obviously 
it cannot do. The position might have been 
different if the Labour Commissioner had omitt¬ 
ed to decide a matter which he was bound to 
decide and in such cases a ‘mandamus’ might 
legitimately issue commanding the authority to 
determine questions which it left undecided; but 
no ‘certiorari’ is available to quash a decision 
passed with jurisdiction by an inferior tribunal 
on the mere ground that such decision is errone¬ 
ous.” 

In the latter case, their Lordships, dealing with 
the wnt jurisdiction of a High Court under Art. 
226 of the Constitution, observed: 

“Such Writs, as are referred to in Art. 226, are 
obviously intended to enable the High Court to 
issue them in grave cases where the subordinate 
tribimals or bodies or officers act wholly with¬ 
out jurisdiction, or in excess of it. or in viola¬ 
tion of the principles of natural justice, or refuse 
to exercise a jurisdiction vested in them, or there 
is an error apparent on the face of the record, 
and such act, omission, eiTor, or excess has re¬ 
sulted in manifest injustice. 


A. I. R. 

a decisioni 

Which they contended was incorrect. 

(8) T^ese wnt petitions are, consequently, not 
maintainable and are dismissed with costs to op¬ 
posite-party No. 1 , cne Government of the State 
of Uttar Pradesh, which was the only party that 
appeared before us to contest these wiit peti¬ 
tions. We assess the costs to opposite party No 
1 at Rs. 200/- in each case. 

SAPRU J. : 

(9) I agree. I do not propose to set out the 
facts which have given rise to these two petitions 
as that task has been performed for us by my 
brother V. Bhargava. 

(10) The short question which these petitions 
raise is whether this Court would be justified in 
quashing the decision of the Industrial Court 
(Sugar). Lucknow and the orders of the Govern¬ 
ment of Uttar Pradesh thereon when admittedly, 
as lias been pointed out by my brother V. Bhargava, 
in doing so they did not exceed the jurisdiction 
that was vested in them. 

For the contention which has been put forward 
on behalf of the petitioners is not that the Indus¬ 
trial Court had no jurisdiction to decide the in¬ 
dustrial disputes which had been referred to it 
or that the State Government went beyond its 
statutory powers in passing orders on the report 
of the Industrial Court, but that the Industrial 
Court could not, in interpreting the word “work¬ 
man” as defined by R. 11(8) of the Rules framed 
under the U. P. Sugar Factories Control Act, 1938, 
ignore the provisions of S. 1(2) of the Act. 

The point for consideration, therefore really is 
whether the word ‘workmen’ has been correctly 
interpreted by the Industrial Court and the U. P. 
Government in these particular cases and, if not, 
whether this Court can interfere with orders pass- 


However extensive the jurisdiction may be, it 
seems to us that it is not so wide or large as to 
enable the High Court to convert itself into 
a Court of appeal and examine for itself the cor¬ 
rectness of the decision impugned and decide 
what is the proper view to be taken or the 
order to be made.” 

Neither of these two cases, in our opinion sup¬ 
ports the submission of Shri Pathak that we would 
be entitled, in these cases, to examine the con'ect- 
ness or incorrectness of the decision of the Indus¬ 
trial Court (Sugar), Lucknow which was given in 
exercise of jurisdiction vested in it. 

Merely because a decision may be incorrect on 
the ground that the inferior court wrongly, inter¬ 
preted some provisions of law. or, has wrongly 
applied some provision of law, w'hich was not 
applicable, in arriving at its decision, it cannot 
be said that that court has exercised jurisdiction 
not vested in it, or, has committed an error ap¬ 
parent on the face of the record or proceeding 
which justify interference by issue of a writ of 
'certiorari’. It is obvious that an incorrect deci¬ 
sion, whether on a question of fact or on a ques¬ 
tion of law, by a court or tribunal in proper exer¬ 
cise of jurisdiction vested in it is not contemplated 
by the words, “error on the face of the record 
or proceeding”, used by their Lordships of the 
Supreme Couil in the cases referred to above. Such 
an en'or would be merely a wrong decision on a. 
question of law which can be re-examined only by 
a court of appeal and not in proceedings for issue 
of a writ under Art. 226 of the Con.stitution. The 
appropriate remedy for the petitioners if any could 
be by way of an application for special leave to 
appeal to the Supreme Court against the decision 
of the Industrial Court (Sugar), Lucknow, in case 


od by the Uttar Pradesh Government. 

Reference on this point has been made by my 
brother V. Bhargava to the relevant decisions of 
the Supreme Court and the case in — ‘AIR 1953 
All 260 (O’ and it is unnecessary to dilate at 
length on those decisions or to examine the facts 
on which they were based. Suffice it to say that 
viewing these points in the light of the cases just 
referred to it cannot be said that the Industrial 
Court and the U. P. Government- either exceeded 
the jurisdiction that was vested in them or even 
passed orders based on errors which can be held 
to be “appsrent on the face of the record". The 
mere fact that this Court would have arrived at 
a different conclusion in regard to the interpre¬ 
tation to be given to the word “workmen” would 
not entitle it to interfere with the orders of the 
U. P. Government based upon an interpretation 
of the word ‘workmen’ by the Industrial Court. 

Article 136(1) of the Constitution authorises the 
Supreme Court in its discretion to grant special 
leave to appeal from any judgment, decree, deter¬ 
mination. sentence or order in any cause or mat¬ 
ter passed or made by any court or tribunal in the 
territory of India. Clearly if the petitioners feel 
aggrieved by the orders in question, they have 
the remedy of applying for special leave to appeal 
to the Supreme Court and it is on their so doing 
for thst Court to consider whether the interpreter 
tion of the word ‘workmen’ as given by the Indus¬ 
trial Court and the orders of the U. P, Govern¬ 
ment based on it is or is not correct. 

1 

I am referring to this aspect of the case as, in 
my opinion, in exercising our writ jurisdiction 
under Art. 226 In cases where writs of ‘certiorari’ 
or ‘prohibition’ are called for, it is incumbent on 
us to bear in mind that for a wrong interpreta- 


1934 

tion of law by a quasi-judicial tribunal or court 
the Constitution has provided in many cases a 
remedy which cannot be described as inadequate 
merely because Uie right to grant special leave to 
appeal is completely discretionary with the Supreme 
Court. 

(11) For the reasons given above, I would hold 
that the petitions are not maintainable and would 
dismiss them. I would assess costs to opposite party 
No. 1 which is the only party which has appeared 
before us at Rs. 200/- in each case. 

BY THK COURT: 

(12) These petitions under Art. 226 of the Con¬ 
stitution are not maintainable and ai'e dismissed 
with costs to the Opposite Party No. 1, the Gov¬ 
ernment of the State of Uttar Pradesh, which was 
the only party which appeared before us to con¬ 
test these writ petitions. We assess the costs at 
Rs. 200, - in each case, 

A/R.G.D. Petitions dismissed. 
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DESAI AND ASTHANA JJ. (18-12-1953) 

T. B. Mukerji, Convict-Appellant v. The State, 
Opposite Parties. 

Criminal Appeal No. 1012 of 1950. 

(a) Criminal P. C. (1898), S. 233 — Joint trial 
in doubtful cases. 

The Court should not talte unneces.sary risk 
in holding joint trials in doubtful cases. It is 
nothing short of foolishness to hold a joint 
trial, unless its legality is beyond dispute, and 
take the risk of the trial being held to be 
invalid by higher Court. If the higher Court 
does not order retrial, there may arise serious 
miscarriage of justice from the holding of the 
joint trial. If it ordeis retrial, though justice 
may be done ultimately, it would be done 
after a waste of public time and money and 
unnecessary expenditure and inconvenience to 
the parties. There can be no excuse for all 
this. The law is that a joint trial may be 
held and not that it must be held. A Court is 
never obliged to hold a joint trial. Even where 
it can hold it. it is open to it to hold separate 
trials for the various offences. A prudeno 
Judge would, therefore, always hold separate 
trials whenever he has the slightest doubt 
about the validity of a joint trial. Further, 
when a Judge passes one sentence for the 
various offences committed by an accused or 
passes separate sentences but makes them 
concurrent, the holding of a joint trial in 
doubtful cases is all the more indefensible. 
The Public Prosecutor also is charged under 
the duty of seeing that the joinder of charges 
or persons is legal and of advising the Judge 
not to hold a joint trial in a doubtful case. 

(Para 3) 

Anno: Criminal P. C., S. 233 N. 1. 

(b) Criminal P. C. (1898), S. 233 — E.vceptions 
to separate trial — AIR 1953 All 228, Dissented 
from. 

The exceptions are to be construed strictly. 
There are exceptions to the normal rule in 
S. 233 and they are all specified in the section. 
They are “the cases mentioned in Ss. 234, 235, 
236 and 239”. There are no other exceptions 
and any joinder of charges which is not 
covered by the above-mentioned Section is 
Illegal. A joint trial for which no principle 
can be found would prima facie be invalid and 
would not be covered by any of the exceptions. 


Allahabad 501 

On the other hand, the mere fact that a 
joinder of charges is based on one of the 
principles on which the exceptions are founded 
would not make it valid if it is not covered by 
the provisions of the exceptions. One of the 
principles is that a joinder of charges in 
certain circumstances would save multiplicity 
of proceedings; but a Court would not be 
justified, in order to prevent a multiplicity of 
proceedings, in joining two or more charges if 
the joinder is not covered by the language of 
any of the sections. AIR 1952 Bom 177, Rel. 
on; AIR 1953 All 228, Dissented from. 

(Paras 4, 5) 

Anno: Criminal P. C., S. 233 N. 1. 

(c) Criminal P. C. (1898), Ss. 233, 239 — “Except 
in the cases mentioned in Ss. 234, 235, 236 and 
239” — AIR 1953 All 228, Dissented. 

What is meant by excepting the S. 234 etc. 
from the normal rule is that a joint trial can 
be had in circumstances mentioned in S. 234, 
or S. 235 or S. 236 or S. 239. The word “and” 
is used because there are four exceptions and 
they are enumerated. It is certainly not the 
meaning that a joint trial is permitted only 
where the case is covered by provisions of all 
the four sections. The word “and” is not used 
in a cumulative sense; it is used in the sense 
of the word "or”. The plain meaning of S. 233 
is that each of Secs. 234, 235 etc. is an 
exception to the normal rule. Each exception 
is different from the other exceptions. If the 
provisions of two of the sections can apply to 
a case, both must be applied; the Court can¬ 
not ignore the provisions of one Section on 
the ground that those of the other have been 
applied. But the provisions of each section 
must be applicable to the whole of the case; 
it is not open to a Court to split up a case 
into two parts and apply the provisions of one 
section to one part and those of the other 
section to the other part. AIR 1953 All 228, 
Dissented from. (Para 6) 

Anno: Criminal P. C., S. 233 N. 1; S. 239 N. 2. 

(d) Criminal P. C. (1898), Ss. 233, 234 and 239 

— Applicability of S. 234 to more persons. 

Section 234 governs the case v/here there is 
only one accused. Case law Rel. on. (Para 7) 

Anno: Criminal P. G., S. 233 N. 1; S. 239 N. 5a. 

(e) Criminal P. C. (1898), Ss. 233, 235 and 239 

— Applicability of S. 235 to more persons. 

Section 235 deals with a case in which there 
is only one accused. A case in which there 
are two or more accused is expressly provided 
for in S. 239 (a) and (d). Section 235 (2) and 
(3) stand on a different footing from those 
of S. 234 and S. 235 (1) which essentially deal 
with the joinder of distinct offences. Even 
after holding that a case is governed by S. 234 
or S. 235 (1), the Court may have to consider 
and give effect to the provisions of S. 235 (2) 
or (3) when framing the charge. In other 
words, both these provisions can be applied 
together in one case. There is nothing in S. 235 
(2) and <3) to indicate that the validity of 
the joinder depends upon there being only 
one accused. (Paras 8, 10) 

Anno: Criminal P. C., S. 233 N. 1; S. 239 N. 5a. 

(f) Criminal P. C. (1898), Ss. 234, 235, 236. 239 

— Whether mutually exclusive. 

It cannot be held that the provisions of 
Ss. 234, 235 and 236 are mutually exclusive. 
Those of S. 234 and of S. 235 (X) are certainly 
mutually exclusive but not the others. Sec- 
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tion 236 deals with the question which does 
not take into account the number of the 
accused. Its provisions apply whether there is 
only one accused in the case or there are 
several. If there are several accused, there is 
nothing to prevent its being applied against 
each one of them. Its applicability is not con¬ 
trolled by any other provision. Like S. 235 (2) 
and (3), it lays down a rule regarding joinder 
of charges for one offence, and not joinder of 
offences. Its provisions contain nothing to 
indicate that they cannot be applied in a case 
governed by S. 234 or S. 235 (1). Just as the 
provisions of S. 235 (2j (or S. 235 (3)) and 
b. 234 (or S. 235 (1)) can be simultaneously 
applied in a case, so also those of Sections 236 
and 234 (or S. 235 (D), 

This simultaneous application does not at all 
militate against the rule that the whole of a 
jomt trial must be permitted by one section 
or another. The provisions of S. 234 and S ‘^39 
cannot be simultaneously applied. Just as the 
provisions of S. 234 cannot be combined with 
those of S. 239, so also those of S. 235 (1) 
cannot be combined with them. The provisions 
of Ss. 239 and 236 can be simultaneously 
applied in a case. The provisions of S. 234 to 
S. 236 are made applicable to a case governed 
by S. 239 but only “so far as mav be.” If the 
provisions of S. 234 and S. 235 (1) cannot be 
applied, there is nothing in this provision of 
S. 239 to make them applicable. On the other 
hand, it makes the provisions of S. 235 (2) 
and (3) and S. 236 applicable because they can 
be applied. Case law discussed. 

(Paras 11, 13, 17a, 18. 19, 20. 21) 
Anno; Criminal P. C., S. 239 N. 2. 

t** (ff) Criminal P. C. (1898), S. 239 — Clauses 
of S. 239 whether mutually exclusive. 


A. 1. B, 


(M) CU) 12 Cri LJ 567: 12 Ind Cas 655 (Mad) 

(N) (V2) AIR 1915 Cal 296: 41 Cal 722: 15^’ 

Ori L(J 153 o ig 

(O) (V9) AIR 1922 All 214 (1); 23 Cri LJ 258 ’ 

8 19 33 34 

(P) (V18) AIR 1931 Oudh 86 : 32 Cri LJ 540 

8 , 19, 38 

(Q) (V37) AIR 1950 All 167: 1950 All LJ 155* 

51 Cri LJ 571 9 17 

(R) (V21) AIR 1934 Pat 232; 35 Cri LJ 876 9. 19 20 

(S) (’09) 33 Bom 221: 9 Cri LJ 226 12 40 

(T) (’09) 33 Bom 77: 8 Cri LJ 272 12 

(U) (V31) AIR 1944 Bom 306: ILR (1944) 

Bom 728 14 

(V) (V18) AIR 1931 All 49: 32 Cri LJ 1007 14 

(W) (V19) AIR 1932 All 25: 33 Cri LJ 122 14, 36 

(X) (V21) AIR 1934 Mad 673: 35 Cri LJ 1503 16 

(Y) (V12) AIR 1925 Rang 198: 26 Cri LJ 319 17 

(Z) (V14) AIR 1927 All 223: 28 Cri LJ 171 17 

(Zl) (Vll) AIR 1924 All 316: 46 All 54: 

25 Cri LJ 466 19 

(Z2) (V21) AIR 1934 Oudh 325: 35 Cri LJ 1048 

19, 24 

(Z3) (’08) 30 All 351; 8 Cri LJ 4 19. 24 

(Z4) (V19) AIR 1932 Cal 486: 33 Cri LJ 265 19, 24 

(Z5) (V14) AIR 1927 Cal 330: 28 Cri LJ 347 19 

(Z 6 ) (V25) AIR 1938 PC 130: 39 Cri LJ 452 

(PC) 19, 21 

(Z7) (V21) AIR 1934 All 811: 1934 All LJ 653: 

35 Cri LJ 1224 20, 37 

(Z 8 ) (V23) AIR 1936 All 337: 37 Cri LJ 794 20 

(Z9) (V18) AIR 1931 Pat 349: 32 Cri LJ 1026 20. 24 
(ZIO) (V13) AIR 1926 Oudh 161: 26 Cri LJ 1602 21 
(Zll) (V19) AIR 1932 Bom 277: 33 Cri LJ 619 24 
(Z12) (V25) AIR 1938 Cal 258: 39 Cri LJ 596 25 

(Z13) (V13) AIR 1926 All 261: 48 All 236: 

27 Cri LJ 143 34 

R. C. Ghatak. for Appellant; J, R. Bhatt, Asst. 
Government Advocate, for the State. 


The dmerent clauses of S. 239 are mutually 
excli^ive i.e., it is not possible to combine the 
provisions of two or more clauses in any one 
case or to justify a trial of several persons 
partly by applying the provisions of one clause 
and partly by applying the provisions of 
another clause or other clauses. A trial of 
several persons is valid only if the joinder of 
all the persons is pennitted by any one of 
the clauses. AIR 1938 Sind 164. Rel. on. 

(Paras 17. 44. 45) 

Anno: Criminal P. C.. S. 239 N. 2a. 

CASES REFERRED; Paras 

(A) (’13) 11 All LJ 138: 14 Cri LJ 116 4. 32 

(B) (V40) AIR 1953 All 228: 1953 All LJ 108: 

1953 Cri LJ 601 5. 39 

(C) (V39) AIR 1952 Bom 177: 1952 Cri LJ 779 

5. 8 , 11, 42 

(D) (V28) AIR 1941 All 243: ILR (1941) All 

471 (FB) 6 

(E) (’06) 33 Cal 292: 3 Cri LJ 126 7, 8 

(F) (’ll) 12 Cri LJ 208: 10 Ind Cas 63 (Lah) 

7 19 24 

XG) (’ll) 12 Cri LJ 266: 10 Ind Cas 331 (Lah) 

7, 24 

(H) (V 8 ) AIR 1921 All 246 (2): 19 All LJ 796: 

22 Cri LJ 657 7, 17, 20, 33 

(I) (V 8 ) AIR 1921 All 408 (2): 19 All LJ 610: 

22 Cri LJ 397 7, 19, 20 

(J) (’10) 7 All LJ 225: 11 Cri LJ 285 

7, 8 . 19. 31. 33, 34 

(K) (V25) AIR 1938 Sind 164: 39 Cri LJ 881 

7. 19. 41 

(L) (V16) AIR 1929 All 202: 1929 All LJ 329: 

30 Cri LJ 687 8 , 11, 17, 35 


DESAI J.: 

The following question has been referred to us 
by our brother Chaturvedi for our opinion: 

“Are the different clauses of section 239, Cr. P. C. 
mutually exclusive or can recourse be had to two 
or more of them for the purposes of jointly trying 
more than one person?’’ 

The question arose before our learned brother when 
he was hearing an appeal filed by Mukerji and 
Chotey Lai against their convictions under sections 
I 2 OB, 420 and 477A, I. P. C. 

(2) The case against the appellants is as follows: 
Chotey Lai is a partner of a firm carrying on busi¬ 
ness in Hardoi, Mukerji is a railway employee in 
charge of a railway grain shop at Allahabad. 
There was a contract between the railway and 
Chotey Lai for the supply of grains to the rail¬ 
way grain shop. According to the contract, the 
grains had to be booked at Hardoi for Allahabad 
by 25-1-1947. The firm, however, booked the grains 
after 25-1-47. Under the contract it was liable to 
pay a penalty to the railway for the delay in book¬ 
ing tiiem. Chotey Lai entered into a conspiracy 
with the other appellant to defraud the railway 
and in pursuance of the conspiracy the other 
appellant prepared a false document known as 
S. 10 on 1-3-47 stating that the grains had been 
booked on 25-1-47. He took delivery of the grains 
and no penalty was charged from the firm. Thus 
he and Chhotey Lai were guilty of a conspiracy, 
and in addition Mukerji was guilty of the offence of 
S. 477 and Chhotey Lai of abetting it, and Chhote- 
lal was guilty of the offence of S. 420 (for obtain¬ 
ing payment for the grains without having to pa-y 
a p>enalty with the help of the false document 
S. 10) and Mukerji for its abetment. 
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The above was one transaction; there were two 
other and similar transactions of 22-4-47 and 24-5- 
47 . The two appellants were prosecuted jointly 
for committing three offences of S. 120-B, three 
offences of S, 477A, three offences of abetment of 


and causes hurt in another transaction, he “mi^t 
be” separately charged and separately tried for the 
two offences. The exceptions are to be construed 
strictly. In — ‘Shanker v. Emperor', 11 All L J 
188 (A). Knox, J. observed: 


the offence of S. 477A, three offences of S. 420 and 
three offences of abetment of the offence of S. 420. 
They were tried before the Additional Sessions 
Judge who has convicted both under Ss. 120-B. 
Mukerji also under S. 477A and S. 420 read with 
S. 109 and Chhotey Lai also under S. 420 and S. 
477A, read with S. 109, Penal Code. 

In the appeal they contended before our orother 
Chaturvedi that their trial for three offences com¬ 
mitted by each of them in each of three different 
transactions was illegal. It was contended on their 
behalf that the various clauses of S. 239. Criminal 
P. C. are mutually exclusive and that two or more 
than two of them cannot be combined to validate a 
joint trial. ‘On behalf of the State, it was con¬ 
tended that the various clauses of the section can 
be combined to justify a joint trial and that Ss. 
234 to 239 can also be combined to justify a joint 
trial’. Our learned brother being of the view that 
the question raised is of general importance and 
has not been authoritatively dealt with by this 
Court has referred it to a Bench for its decision. 

(3) Before I deal with the question T must de¬ 
precate courts’ taking unnecessary risk in holding 
joint trials in doubtful cases. I consider it notliing 
short of foolishness to hold a joint trial, unless its 
legality is beyond dispute. & take the risk of the 
trial being held to be invalid by higher court’. If 
the higher court does not order retrial, there may 
arise serious miscarriage of justice from the hold¬ 
ing of the joint trial. If it orders retrial, though 
justice may be done ultimately, it would be done 
after a waste of public time and money and un¬ 
necessary expenditure and inconvenience to the 
parties. There can be no excuse for all this. ‘The 
law is that a joint trial may be held and not that 
it must be held. A court is never obliged to hold 
a joint trial’. Even where it can hold it, it is 
open to it to hold separate trials for the various 
offences. A prudent Judge would, therefore, always 
hold separate trials whenever he has the slightest 
doubt about the validity of a joint trial. 

Further, when a Judge passes one sentence for 
the various offences committed by an accused or 
passes separate sentences l)ut makes tliem con¬ 
current, the holding of a joint trial in a doubtful 
case is all the more indefensible. In the present 
Case, the learned Sessions Judge has not passed 
separate sentences for the eighteen offences. When 
he passed one sentence for three offences com¬ 
mitted by each of the appellants it was nothing 
but an act of imprudence to try him for all the 
three offences and incur the risk of the joint trial 
being held to be invalid. The Public Prosecutor 
also is charged under the duty of seeing that the 
Joinder of charges or persons is legal and of ad¬ 
vising the Judge not to hold a joint trial in a 
doubtful case. 

(4) The normal rule is that 
“for every distinct offence of which any person 
is accused there shall be a separate charge, and 
every such charge shall be tried separately,” 

see S. 233 of the Code. There arc exceptions to 
this normal rule and they are all specified in the 
section. They are “the cases mentioned in Ss. 234, 
235. 236 and 239’*. There are no other exceptions 
[and any joinder of charge.s which is not covered 
by the above-mentioned sections is illegal. This is 
made clear in the illustration to the section which 


“A court cannot and ought not to treat a case 
before it as in exception to the general ana 
broad rule, unless it is satisfied that the charge 
should be brought within one of the four 
exceptions.” 

(5) Joint trial is peraiitted under Ss. 234 etc. on 
certain principles. These principles are obvious 
from the provisions of the section themselves. A 
ioint trial for which no principle can be found 
would prima facie be invalid and would not be 
covered by any of the exceptions. On the other 
hand, the mere fact that a joinder of charges is 
based on one of the principles on which tho ex¬ 
ceptions are founded would not make it valid ii 
it is not covered by the provisions of the excei> 
tions. The court’s duty is to enforce the law and 
not to enact it. One of the principles is that a 
a ‘joinder of charges in certain circumstanc^ 
would save multiplicity of proceedings; but a court 
would not be justified, in order to prevent a multi- 
plicitv of proceedings, in joining two or more 
charges if the joinder is not covered by the lan¬ 
guage of any of the sections'. V/ith great resist 
to the learned Judges deciding — ‘Mangi v. The 
State', AIR 1953 All 228 at pp. 230. 231 (B), I do 
not think that the mere fact that 

“every one suffers and none gains by the inter¬ 
pretation sought to be put upon the section on 

behalf of the accused” 

is a valid reason for rejecting the interpretation. 
If evcr>’one suffers and no one gains by the inter¬ 
pretation which is in accordance with the canoM 
of interpretation, the remedy must be left to me 
legislature. I think the con*ect view is that tal^n 
by Rajadhyaksha, J. in — 'D. K. Cnandra v. The 
State'. AIR 1952 Bom 177 (C) . 

(6) What is meant by excepting the Ss. 234 etc. 

from the normal rule is that a joint trial can be 
had in circumstances mentioned in S. 234 or b. 
235 or S. 236 or S. 239. The word “and” is used 
because there are four exceptions and are 

enumerated. It is certainly not the meaning that 
a joint trial is permitted only where the case is 
covered by provisions of all the four sections. The 
word “and” is not used in a cumulative sense; il¬ 
ls used in the sense of the word “or". It carmot 
be doubted that it can be used in disjunct!^ 
sense; see — ‘L. H. Sugar Factory v. Moti. AIR 
1941 All 243 (D). It can be interpreted in con¬ 
junctive sense and can also be interpreted m dis¬ 
junctive sense, but in a given case it must be 
interpreted only in one sense and can never be 
interpreted in both senses on different occasions. 
Since the word in S. 233 cannot always be used in 
conjunctive sense, it follows that it must be used 
in disjunctive sense. It was remarked id the case 
of Mangi at pp. 230, 231 (B) that the use of the word 
“and” instead of “or" tends to support the view 
that a joint trial need not be justified by the pro¬ 
visions of only one of the excepted sections and 
can be justified by the provisions of all of them 
taken jointly. 

I do not think that the use of the word “and” 
lends any such support. Of course, so far as the 
mere figures “234” “235” are concerned, there is 
nothing to prevent their being taken into consi¬ 
deration jointly. But we are not concerned mere¬ 
ly with the figures. “234”, “235” etc.; we are really 


«ays that if A commits a theft in one transaction concerned with the provisions of these sections. 
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Whether they can be combined together in a case 
depenas upon their language, if there is any¬ 
thing in the language to prevent any two of them 
being applied to a case, both cannot be applied to 

meaning of S. 233 is that each of 
tne Ss. 2o4, 23o etc., is an exception to the normal 
rule. Each exception is different from the other 
exceptions. A joint trial of two or more persons 
or for two or more distinct offences, is valid if it 
IS permitted by provisions of any of the four sec¬ 
tions; the whole of the joint trial must be per¬ 
mitted by anyone of them. Section 233 refers to 
the validity of the whole trial and not of parts 
of it. If a part of a joint trial is permitted by one 
section and another part by another, the whole 
joint trial-cannot be said to be permitted by any 
one section. Every provision of law must be given 
effect to so far as it can be. It is not expressly 
laid down in any of the four sections that if a 
case is covered by it, the provisions of the other 
sections must not be applied to it 
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If the provisions of tv/o of the sections can 
apply to a case, both must be applied, the court 
cannot ignore the provisions of one section on 
the ground that those of the other have been 
applied. But the provisions of each section must 
be applicable to the whole of the case; it is not 
open to a court to split up a case into two parts 
and apply the provisions of one section to one 
part and those of the other section to the other 
part. If the facts in a case attract the applica¬ 
bility of Ss. 234 and 235f2j, certainly both can bo 
given effect to and there is no law to prohibit its 
being done. 


(7) A person, who is accused of more offences 
than one of the same kind committed within the 
space of twelve months, may be charged with and 
tried at one trial for any number of them not 
exceeding three; S. 234. This provision governs 
the case where there is only one accused see — 
■Budhai Sheikh v. Tarap Sheikh’, 33 Cal 292 (Et; 
— ‘Karam Singh v. Emperor'. 12 Cri LJ 208 (Lah’t 
(P): — 'Mahbub Ali v. Emperor’, 12 Cri LJ 266 
(Lah) (G); — ‘Ram Prasad v. Emperor', AIR 1921 
All 246 (2) (H) and — ‘Ram Sahai v. Emperor’. 
AIR 1921 All 408 (2) (I). In — 'Budhai Sheik’s 
case (E)’, the learned Judge observ'cd on page 
294: 


'Tt appears to us, therefore, that the Legislature 
intended to and did by these sections differen¬ 
tiate between the cases of a single and several 
accused, and that it cannot be said that all the 
sections prior to S. 239 apply to both these cases, 
though in terms they refer to one only, viz., that 
of a single accused. The existence of S. 239 
specifically dealing with the case of several ac¬ 
cused and the arrangement of the sections to 
which we have referred constitutes such a re¬ 
pugnancy in the context as prevents us from 
reading 'a person’ in S. 234 as including several 
persons.” 


A. I. R. 

jointly in the clause (c) is important. Unless 

here wouid be no logic behind trying them joinl’ 

fhf requirement of jointness in cornet tog 
the offences would be missing and A and B would 
fc- ^ jointly under Ss. 323 and 32a 

committed 

these offences jointly. 

Another fact to be noted is that S. 234 requires 
ihe sameness of offences and not of transactions- 
The offences of which a person is accused must be 
Of the same kind; it is not enough if the transac¬ 
tions in which he committed various offences are 
same. This has been made clear in the case of 

- ‘Budhai Sheik (E)*; - ‘Sheo Saran Lai v. 
Emperor’, 7 All LJ 225 (J) and — ‘Chuhar Mai 
Nirmal Das v. Emperor’, AIR 1938 Sind 164 (K). 
If a person commits several offences in one tran¬ 
saction and those vei^ offences in another similar 
transaction, the case is not covered by section 234^ 

— ‘Sheo Saran Lai v. Emperor (J)’. 

(8) If in one series of acts forming one tran¬ 
saction, more offences than one are committed by 
the same person, he may be charged with and 
tried at one trial for all of them. This is S. 
235(1). This provision also deals with a case in 
wliich there is only one accused. A case in which 
there are two or more accused is expressly pro¬ 
vided for in S. 239 (a) and Cd). There would have 
been no necessity of these clauses if the word 
“person” in S. 235(1) included “persons”. The 
offences mentioned in S. 235(1) may be of the 
same nature or of different natures. If they are 
of the same nature, they can be tried together 
regardless of their number. The limit of three- 
offences which governs the joinder of charges 
when the offences are committed in different tran¬ 
sactions does not govern the joinder of charges 
when they are committed in one transaction. It 
was stated in the case of — ‘Budliai Sheik (E)' 
that S. 234 does not control S. 235(1). Since Ss. 
234 and 235(1) deal with mutually exclusive cir¬ 
cumstances. they cannot possibly be applied simul¬ 
taneously to any case. If the offences in a given 
case were committed in one transaction, it must 
be governed by S. 235(1); if they were committed 
in different transactions they can be tried jointly 
if it is governed by S. 234. 'As we cannot have a 
case in which the offences are committed in one 
transaction and also in different transactions, we 
cannot apply the provisions of Ss. 234 and 235(1) 
simultaneously. It was laid down in the cases of 
—‘Sheo Saran Lai (JV and — ‘Janeshar Das v. 
Emperor’, AIR 1929 All 202 (L) that these two 


provisions are mutually exclusive. That these pro¬ 
visions cannot be combined was laid down in — 
■Raghavendra Rao v. Emperor’, 12 Cri LJ 567 (M); 
— ‘Raman Behari Das v. Emperor’, AIR 1915 Cal 
296 (N); — ‘Shujauddin v. Emperor’, AIR 1922 All 
214 (1) (O); — 'Dubri Misir v. Emperor’, AIR 1931 
Oudh 86 (P) and — ‘D. K. Chandra v. The State 


In — ‘Ram Prasad’s case (H)’, it was pointed 
out by a Bench of this Court that the Legislature 
intended to, and did by these sections differentiate 
between the cases of a single and several accused 
and that the existence of S. 239 specifically deal¬ 
ing with the case of several accused constitutes 
such a repugnancy in the context as prevents us 
from reading “a person” in S. 234 as including 
several persons. The case of several persons being 
accused of more offences than one of the same 
kind committed within the space of twelve months 
is dealt with in S. 239(c), if the word “person” in 
S. 234 included “persons” there would have been 
no necessity of the clause (c) of S. 239. The word 


(O’. 

(9) In — ‘Rex V. Daya Shanker’, AIR 1950 All 
167 (Q), the accused was charged under S. 477A 
for making false entries in six registers in dif¬ 
ferent transactions or, in the alternative, under 
S. 408, I. P. C. It was held that the trial of the 
six charges under S. 477A was illegal. As it was 
a case of offences committed in more than one 
transaction, S. 235 did not apply to all. Section 
239 also did not apply because it was a case of 
only one accused. The trial of six charges could 
be valid if at all only under S. 234. But not more 
than three offences could be tried together under 
that provision. Therefore, the trial for the six 
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offences of S. 477A was illegal. The question of 
the joinder of the charge under S. 408 did not 
arise at all because regardless of the joinder of 
that charge the trial was illegal. But the learned 
Judges went into the question of the joinder and 
held that the charges could be joined together. 
That was clearly obiter. 

The learned Judges applied the test whether the 
joinder would contuse tne jury or the Judge or 
prejudice the accused in the joint trial for three 
offences under S. 477A. With great respect to 
them, I think that that is not the correct test. 
The law has specified the charges which can be 
joined together. Though the legislature seems to 
have selected the charges that can be joined to¬ 
gether on considerations of convenience, avoid¬ 
ance of multiplicity of proceedings and expendi¬ 
ture, embarrassment etc., it has not laid down 
any law to the effect that any joinder of charges 
which would not cause greater confusion to the 
jury or the Judge or greater prejudice to the ac¬ 
cused than the joinder tliat is permissible under 
S. 234 etc. is also permissible. In — ‘Ram Kishoon 
Parshad v. Emperor', AIR 1934 Pat 232 (Rj, one 
charge under S. 408, I. P. C. consisting of three 
items was held to be jointly triable with S. 477A. 
Again, that decision was given by way of obiter 
because it was not required for the decision of 
the case before the Bench. 

(lOj If the acts alleged constitute an offence 
failing within two or more separate delinitions of 
any law, the person accused of them may be 
charged with and tried at one trial for each of 
them, this is S. 235(2j. If several acts of which 
one or more than one would by itself or them¬ 
selves constitute an offence, consiitute when com¬ 
bined a different offence, the person accused of 
them may be charged with and tried at one trial 
for the offence constituted by such acts when 
combined and for any offence constituted by any 
one or more of such acts; thU is S. 235(3i. la 
these provisions, the word “person" includes per¬ 
sons because there is nothing in the context to 
show that the word was used only in singular. If 
an act is punishable under tw'o different sections 
and the accused can be tried jointly for both, it 
Goes not matter whether he is tried singly or 
jointly with others. There are no similar provi¬ 
sions expressly applicable to a case in which there 
are two or more accused. 

Surely the legislature did not intend that in a 
case in which there are two or more accused, they 
be tried separately for the two or more 
offences constituted by the act done by them. These 
provisions simply lay down the rule as to how 
^rges should be framed for an offence. This 
would be applicable whether there is one 
accused or there are two or more. These provi¬ 
sions thus stand on a different footing from those 

♦u 235(lj which essentially deal with 

joinder of distinct offences. Therefore, the 
question whether they can be applied to a case 
simultaneously with provisions of another section 
m 234, or 235(1) or 239 may not be answered 
^ same way as the question whether, the 
provisions of Ss. 234, 235(1) and 239 can be simul- 
janeo^ly applied in one case. I think a mistake 
J«s been committed in some cases in thinking 
^t either the provisions of Ss. 234 to 239 can 
e simultaneously applied in one case or no two 
contained in these sections can be ap- 
of+K the difference in the nature 

f the provisions contained in the various sections 
not been taken into account. 

A provision dealing with the question whether 
rtain two offences can be tried together or not 


and another dealing with the question under what 
sections charges can be framed for an offence 
cannot be said to be mutually exclusive; both ques¬ 
tions may arise in one case. Even when the court 
decides to try an accused jointly for two offences, 
It may have to decide how to frame charges in 
respect oi those two offences. Thus, even after 
holding that a case is governed by S. 234 or section 
235(lj, it may have to consider and give effect to 
the provisions of S. 235(2) or (3) when frtiming the 
charge. In other words, both these provisions can 
be applied together in one case. There is nothing 
in S. 235(2) and (3) to indicate that the validity 
of tne joinder depends upon there being only one 
accused. TTiey do not deal with the number of 
distinct offences which can be tried together; they 
deal only w’ith the nature of charges which can 
be framed for one criminal act of offemje. They 
can be availed of against several accused who are 
jointly tried in a case; what is permissible as 
against one can be permissible as against the 
others. 

(11) I respectfully differ from the wide proposi¬ 
tion contained in the case of — 'Janeshar Uas (L)' 
that the provisions of Ss. 234, 235 k 236 are mutual¬ 
ly exclusive. Those of S. 234 and of S. 235(1) arej> 
certainly mutually exclusive but not the others. 
In the case of — ‘D. K. Chandra (C)', it was laid 
dowTi that the provisions of Ss. 234, 235 and 23b 
cannot be combined and supplemented so as to 
contravene the provisions of any of these. I do 
not think there arises any question oi infringing, 
provisions of any of the sections. All these sec¬ 
tions are of a permissive nature; they only per¬ 
mit certain joinders of charges. They do not con¬ 
tain any mandatory or prohibitory clause. There¬ 
fore there is nothing in them which can be in¬ 
fringed. If a joinder is not covered by the lan¬ 
guage of any section, it may be said that it is. 
permitted by it but it cannot be said that it in¬ 
fringes its provisions. 

As regards combining the provisions of Ss. 234 
and 235U), I agree with what was said in — ’D. K. 
Chandra’s case (C)’, but not as regards combining 
the other provision. It was recognised in that case 
at page IBl that S. 234 etc. can be made use cl 
in co-operation but a condition was added that the 
co-operation must not lead to contravention of 
any of the sections. If a joinder ol two charges- 
is permitted under one provision but not under 
another, it cannot be said that it contravenes the 
other. It is impossible to say that every joinder 
must be permitted by ail the provisions. What the 
law requires is that a joinder must be permitted by 
any of the sections; if it is, there is no longer any 
necessity of considering the other provisions. But 
a joinder of charges may be permitted by tw'o 
provisions applied simultaneously, though a joinder 
of distinct offences must be permitted by the 
provision of only one section. 

(12) In ‘In re Bal Gangadhar Tilak', 33 Bom 221 

(S) , the accused printed two articles on two dif¬ 
ferent dates. For each publication he was charged 
under Ss. 124A and 153A. He was tried for the 
two offences of S. 124A and only one offence of S. 
153A. The three offences were held to have been 
committed in one transaction and the joinder was 
justified under S. 235(1). But it was held that even 
if the two publications were not done in one tran¬ 
saction. the joinder was permitted by combination 
of the provisions of Ss. 234 and 235 (2) or 236. 

In — ‘Emperor v. Tribhuwan Das’. 33 Bom 77 

(T) , the trial of Tribhuwan Das for offences of Ss. 
124A and 153A committed through the publica¬ 
tion of an article in a paper on one date and of 
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the same offences through the publication of an 
article in the same paper on another date was 
held to be vaUd under S. 234, I.P.C. It was held to 
be a trial for only two offences and not four, 
though he was charged with four offences. 

The offences were held to be of the same nature, 
though they were punishable under different f:S. 
124A and 153A. Heaton, J. pointed out 'at page 86' 
that S. 234 does not say that a trial must be limi¬ 
ted to tnree charges, it says it must be limited i,o 
three offences and the offences must be of the same 
kind. He read the word “section” in S. 234 as in¬ 
cluding “sections”. The first offence was punishable 
under the same Gs. 124A and 153A as was the 
second offence; so they were of the same nature. 
I respectfully agree with him. 

(13) It is stated in S. 236 that if it is doubtful 
which of several offences the facts which can be 
proved will constitute, the accused may be charged 
with all or any of such offences and any number 
of chargeo may be tried at one trial or he may be 
charged in the alternative with having committed 
some one of them. Section 237 provides that in 
such a case if the accused is charged with one of¬ 
fence and it appears in evidence that he commit¬ 
ted a different offence for which he might have 
been charged under S. 236. he may be convicted 
of the offence which he is proved to have com¬ 
mitted. These provisions, like the provisions of 
S. 235(2) and (3), deal essentially with the ques¬ 
tion how to frame a charge for an offence and 
not 'With the question how many offences can be 
tried together. 


in one transaction). Thougn there are six charges, 
he will be convicted of three only, and he will be 
convicted on each of the three counts under the 
same section. He is tried for three offences only 
and not six. In ~ ‘Keshav Lai v. Emperor', AIR 
1944 Bom 306 (U), it was said at page 311 that the 
provisions of the two sections can be combined 
in one case. 

In — ‘Shib Charan v. Emperor’, AIR 1931 All 
49 (V), King, J. observed at page 50: 

“I cannot understand why Ss. 235 and 236 should 
be regarded as mutually exclusive so that when¬ 
ever a person is tried for two or more offences 
committed in the course of the same transac¬ 
tion, S. 236 must be deemed to have been ex¬ 
punged from the Code. It is a general rule of 
interpretation that effect must be given to every 
part of a Statute and I see no reason in the 
present case why S. 235(1) should not be sup¬ 
plemented by S. 236.” 

In that case Shib Charan, who was charged with 
the offences of Ss. 363 and 379 committed in one 
transaction, was held to be rightly convicted under 
S. 411; the case w'as really governed by the pro¬ 
visions of Ss. 235(1) and 236 with S. 237. The . 
same view' was taken by Niamatullah, J. in — 
'Kashi Nath v. Emperor’, AIR 1932 All 25 (W). 

Under the law it is not necessary to charge a 
person with alternative offences; S. 237 allows an 
accused to be convicted of an offence of which he 
could have been charged under S. 236 but was 
not. If without charging him in the alternative 
he can be convicted, it follows that he is not 


It deals w’ith the question which does not take 
into account the number of the accused. Its pro¬ 
visions apply v/liether there is only one accused in 
the case or there arc several. If there are several 
accused, there is nothing to prevent its being ap¬ 
plied against each one of them. Its applicability 
is not controlled by any other provision. Like 
S. 235(2) and (3). it lays down a rule regarding 
joinder of charges for one offence, and not joinder 
of offences. Its provisions contain nothing to indi¬ 
cate that they cannot be applied in a case governed 
by S. 234 or 235(1). Just as the provisions of 
Ss. 2.35(2) (or 235(3)) and 234 (or 235(1)) can be 
simultaneously applied in a case, so also those of 
ss. 236 and 234 (or 235(1)). I should make it clear 
here that this simultaneous application does not at 
all militate against the rule that the whole of a 
joint trial must be permitted by one section or 
‘another. The reason is that framing two or more 
charges for an offence in accordance with the pro¬ 
visions of S. 235(2) or (3) or S. 236 is really not 
trying an accused jointly for two or more offences. 
The normal rule contained in S. 233 is in respect 
of distinct offences, whereas the charges that are 
permitted to be framed by these provision are not 
for distinct offences. It is the whole joinder of 
distinct offences (not the v/hole joinder of charges) 
that must be permitted by any one section. 

(14) Any number of alternative charges can be 
framed under S. 236. No limit is placed; there can 
be more than three alternative charges for an 
offence. Section 234 permit a joinder of not more 
than three offences. Neither is there any con¬ 
flict between these two provisions nor is one con¬ 
trolled by the other. A charge is not the same 
thing as an offence. Section 234 limits the number 
of offences, not of charges. Two charges can be 
framed though only one offence is committed; so 
an accused can be tried for six charges framed in 
respect of three offences, whenever he can be tried 
jointly for those offences (i.e. when they are of 
same nature committed within twelve months, or 


prejudiced by his being charged in the alternative. 

If he is charged in the alternative, tliat would 
be less prejudicial to him because then he would 
know what are the possible charges that he has 
to meet and of which he may be found guilty. The ■ 
legislature could not have intended that framing 
charges in the alternative would cause an ille¬ 
gality, though framing only one of the alternative 
charges would not. In dealing with this question, 
one must also take into consideration the provi¬ 
sions of S. 403 of the Act and the effect of hold¬ 
ing separate trials for the offences which can be 
joined in one trial under S. 235(2) or (3) or S. 
236. If it be said that these provisions cannot be 
given effect to along with other provisions such 
as those contained in section 234 or 235(1) or 239 
and if the accused are tried and acquitted of an 
offence, their trial for the other offences v/ith 
which they could have been charged under these 
provisions may become barred by section 403. 

(15) It would also cause difficulties in the trial 
for perjury for making two contradictory state¬ 
ments. If the accused are tried separately for 
the two statements, the prosecution may fail to 
prove that either of them is false. The prosecu¬ 
tion may succeed only if they are tried in the 
alternative for making one statement or the other 
falsely. 

(16) Tn re Sriranga Chariar’, AIR 1934 Mad 673 
(X), the accused was acquitted of the offence of 

S. 380 and his trial for an altogether different .j 
offence of section 467 was held to be not * 
barred. He was alleged to have stolen a blank 
ticket and made some forgeries in it. The acts 
were done by him in one transaction and he 
could have been tried for both under S. 235(1)- 
It was argued that he could have been charged in 
the first trial for the offence of S. 467 also and 
could have been convicted of it even if not charged 
and that he could not be tried again for that 
offence. The argument was repelled on the ground 
that Ss. 235(1) and 236 are mutually exclusive and 
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tiiat if a case is governed by one of them it can¬ 
not be governed by the other. 

The more correct reason would have been that 
the provisions of S. 233(1) are permissive and not 
mandarorj^ and that a person can be tried sepa¬ 
rately for the distinct offences committed by him 
in one transaction. There really did not arise 
any question in Uiat case whether the provisions 
of Ss. 235(1) and 236 ai'e mutuaUy exclusive cr noi. 
section 236 did not apply to the facts of the 
case at all and the accused could not have been 
convicted under S. 467 in the first tnal. So the 
second trial was not barred. 

(17) Section 239 lays down which persons may 
be charged and tried together. It is in seven 
clauses (a) to (g). Clause (a) is to the effect that 
persons accused of the same offence committed 
in the course of the same transaction can be tried 
together. It is to be noted here that the words 
used are "same offence", and not “same charge”. 
So long as the offence is the same, it does not 
matter under what sections the accused are 
charged. Clause (b) is to the effect that persons 
accused of an offence and persons accused of its 
abetment or attempt to commit it can be tried 
together. Clause (c) is to the effect that persons 
accused of more than one offence of the same kind 
within the meaning of S. 234 committed by tnem 
jointly within the period of twelve months can be 
tried together. This provision is analogous to that 
of S. 234; it was necessary to be made because 
6. 234 deals with only one accused. 

Any number of offences can be tried together. 
Probably the legislature thought that rarely there 
would be a case in which several persons are ac¬ 
cused of having jointly committed within the 
period of twelve months more than three offences 
of the same naturo. Here also the word used is 
"offence" and not "charged". Clause (d) is to the 
effect that persons accused of different offences 
committed in the course of the same transaction 
can be tried together. This is analogous to S. 
235(1). Clause (e) deals with the joint trial of 
thieves and receivers of stolen property. Clause 
(f) deals with the joint trial of receivers of pro¬ 
perty stolen through one theft. And cl. (g) deals 
with counterfeiters of coins. Though the section 
has seven clauses, each clause is unconnected with, 
and independent of, the other clauses. The legis¬ 
lature could have as well enacted seven sections 
instead of seven clauses in one section. 

What is laid down by S. 239 is that persons 
accused of the same offence committed in the 
course of tlie same transaction can be tried to¬ 
gether. persons accused of an offence and those 
accused of its abetment or attempt to commit it 
can be tried together, persons accused of more 
than one offence of the same kind committed by 
them jointly within twelve months can be tried 
together, persons accused of different offences 
committed in the course of the same transaction 
can be tried together and so on. Thus each clause 
mentions which persons can be tried together. 
When the legislature has specified the various 
groups of persons who can be tried together it 
means that no other groups can be tried together. 
These groups are the only exceptions to the nor¬ 
mal rule that every person should be tried sepa- 
mely. 

Each group consists of persons who are con¬ 
nected with one another in some way; it is be¬ 
cause of the connection that they all are allowed 
to be tried together. In order that persons may 
be liable to be tried together, it is essential that 
they are connected with one another in one of 
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the ways described in the clauses. No other con¬ 
nection would do; certainly not an indirect con¬ 
nection or connection through a third person. If 
A and B are liable to be tried together. It is 
because of a direct connection between them, and 
not because they are connected with each other 
through C. If A can be tried jointly with B 
because of a certain connection and A can be 
tried with C because of another connection, it 
does not follow that A, B and C or B and C also 
can be tried together. 

The connections described in the clauses are 
mutually exclusive; no two of them can exist simul¬ 
taneously in any case. One cannot, therefore, have 
in any case persons collected with one another 
in two or more of the ways. In other words, per¬ 
sons included in two or more of the groups can¬ 
not all be tried together. There Is absolutely 
nothing to connect one group with any other, the 
persons of one group cannot, therefore, be tried* 
with those of any other. 

I do not think anyone can seriously contend 
that A and B jointly committing a murder can 
be jointly tried with C and D jointly committing 
a theft in another transaction, or with C and E 
who abets C (and D) to commit theft, or with 
E and P, who receives the stolen property: or with 
F and G, who is another receiver of the stolen 
property. A and B can be tried jointly: so also 
C and D, C and E. E and F or P and G: but 
there is no reason for permitting joint trial of 
persons included In two or more of these groups. 
The bare fact that a person is a member of two 
or more groups does not supply any connection 
between them; it is a mere accident in the case. 
So long as one cannot spin out a connection bet¬ 
ween two or more of the clauses from the lan¬ 
guage itself, the persons described in them cannot 
all be tried together. 

Clauses (a), (b), (c) and (d) refer to offences 
in general and other clauses refer to particular 
offences only (such as theft, receiving stolen pro¬ 
perty, counterfeiting coins etc.); naturally clause 
ca) or (b), (c) or (d) cannot be applied simul¬ 
taneously with clause (e) or (i) or (g). Clauses 
(a) and (d) deal with offences committed in one 
transaction only while clause (c) deals with 
offences committed in different transactions; na¬ 
turally no case can be governed by clauses (ai and 
(C) both of clauses (dj and (c) both. The language 
of S. 239 leads to the same result. 

The law says that persons accused of offences 
committed in the course of the same transaction 
can be tried together; it follows that only they 
can be tried together and no other persons can 
be tried along with them. If a rule lays down 
that certain combinations are allowed, it is in¬ 
herent in the rule that combinations of combina¬ 
tions are not allowed unless there is a specific 
provision for the same. Had there been an eighth 
clause in S. 239 to the effect that persons men¬ 
tioned in any two or more of the previous clauses 
can be tried together, then and then only would 
it be possible to try together persons described in 
any two or more of the clauses. But there is no 
such clause. 

The question whether two or more of the clauses 
can be simultaneously applied to a case is similar 
to the question whether there can be simultane¬ 
ous application in a case of the provisions of Ss. 
234, 235(1) or Ss. 234 and 239 or of Ss. 235(1) 
and 239. That is why I have discussed at length 
to what extent, if at all, the provisions of Ss. 234, 
235 and 236 can be simultaneously applied in a 
case. The provisions of S. 239, dealing witli the 
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question which persons can be tried together are 

and’dis- 

simlar to those of Ss. 235(2) and (3) and 236. When 
the question arises what charges should be framed 
against the persons who are tried jointly in ac¬ 
cordance with the provisions of S. 239. one must 
have regard to the provisions of Ss. 235(2) and (3) 
and 236; i.e., a case can be governed by the pro¬ 
visions of all these sections. 

(17a) Tlie provisions of Ss. 234 and 239 cannot 
.be simultaneously applied; — ‘Ram Prasad v. 

I Emperor (H)’. The most important reason is 
that the two sections deal with mutually exclu¬ 
sive circumstances; one deals with a case where 
there is only one accused and the other deals with 
a case when there are two or more accused. Ob¬ 
viously a case cannot be governed by the provi¬ 
sions of both. In — ‘Ram Prasad’s case (H)’, 
A. B. C and D jointly committed three offences 
of S. 396 in three transactions and their joint trial 
was held to be invalid. In the trial of A. B, C 
and D for one dacoity, which would have been 
valid under S. 239(a), the charges of the other two 
offences of S. 396 could not be combined with the 
charge of the third offence against any of the 
men by applying S. 234. 

In — ‘Ah Kit V. Emperor’. AIR 1925 Rang 198 
(Y), the joint trial of A charged with offences of 
Ss. 408, 408 and 403 committed in three transac¬ 
tions within one year and of B charged with 
abetment of the first two offences of S. 408 was 
held to be invalid. A and B could Ije tried jointly 
for the offence of S. 408 and its abetment under 
S. 239(b) but neither could A be tried in addition 
for the other two offences of S. 408 by applying 
the provisions of S. 234 nor could B be tried in 
addition for the other offence of abetment of S. 
408 by applying the same provisions. 
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s^tions sprea^ng over a period of more than 
one year was held to be illegal. 

~ ‘Daya Shanker (Q)’ it was 
held that a person cannot be tried for six offences 
of S. 477A committed in different transactions in 
a period of seventeen months, if the provisiona 
of S. 234 could be applied twice in one case there 
would have been no use of the limit of one year 
If the provisions of S. 234 could be combined with 
those of section 235(1), there is no reason why 

they cannot be combined with those of S 234 it¬ 
self. 

(18) Just as the provisions of S. 234 cannot bei 
combined with those of S. 239, so also those of 
o. 235(1) cannot be combined with them. Which I 
persons can be tried for offences committed in 
one transaction is exhaustively laid down in 
clauses (a) and (d) of S. 239; neither can other 
persons be tried along with them nor can charges 
for other offences be added against them. 

(19) In — 'Puttoo Lai v. Emperor’, AIR 1924 AU 
316 (Zl), the trial of five men for the offences of 
&. 147 and 325. I. P. C. committed in one transac¬ 
tion and of Ss. 147, 323 and 342 committed in 
another transaction was held to be illegal. They 
could bo tried for the two offences of S. 147 and 
147 (If committed within 12 months), but the 
charge for the offence of S. 325 could not be added 
against them on the ground that since it was 
committed in the same transaction as the first 
offence of S. 147, they could be tried also for it 
under S. 235(1). 

It was stated in — ‘Karam Singh v. Emperor 
(Fr and — ‘Gunno v. Emperor’, AIR 1934 Oudh 
325 (Z2) that S. 239(d) deals with a case in which 
the different offences are committed in one tran¬ 
saction only. Similarly S. 239(a) also deals with 


In the case of ~ ‘AIR 1920 All 202 (L)'. Dalai, 
J. observed on page 203: 

“When more persons than one are tried jointly 
reference cannot be made to provisions of the 
Code previous to S. 239 indiscriminately.” 

and on page 204 he observed: 

“The provisions of 5. 239 stand by themselves 
and the scope thereof cannot be extended by 
use of the provisions of sections not referred to 
In S. 239.” 

I agree so far as Ss. 234 and 235(1) are con¬ 
cerned, but not as regards 235(2) and (3) and 236. 
It was rightly pointed out in the case of — ‘AIR 
1952 Bom 177 (C)’ at p. 184 that: 

“To construe these sections as supplementing 
each other would necessarily result in enlarging 
the scope of each exception. Each section is 
self-contained and the limits of each have been 
carefully laid down according to the circum¬ 
stances contemplated in those sections.” 

The provisions of S. 234 cannot be combined with 
those of S. 234 (sic 239?). If a person commits 
four offences of the same kind, he cannot be tried 
for all of them even if they are committed within 
the space of twelve months. 

A joint trial for three of tlie offences would be 
valid under S. 234 but it cannot be contended that 
by again applying the provisions of this section, 
the trial of the fourth offence would be valid. 
In — ‘Raghavendra Rao’s case (Mt\ the trial of 
A for the offences of Ss. 403 and 426 for trees cut 
in eight different transactions was held to be in¬ 
valid. In — ‘Raman Lai v. Emperor', AIR 1927 
All 223 (Z), Raman Lai’s trial for more than 
three offences of S. 408 committed in several tran- 


a case when the same offence is committed by 
different persons in one transaction. Where A, 
B and C committed an offence in one transaction 
and A and B committed an offence of the same 
kind in another transaction, it was held that A, 
B and C could not be tried together for the 
offences committed in both the transactions; see 

— 'Ram Sahai v. Emperor (I/. 

There arc numerous cases laying down that an 
acca'^ed cannot be tried in one trial for offences 
X and Y committed in one transaction; and for 
the same offences in another transaction for 
example see — 'Shco Saran Lai v. Emperor (J)’; 

— ‘Raman Behari Das v. Emperor (N)’; — Shu- 
jauddin v. Emperor (O)’; — ‘Emperor v. Mata 
Prasad’. 30 All 351 (Z3): — ‘Dubri Misir v. Em¬ 
peror (P)’ and — ‘Nagendra Nath v. Emperor’, 
AIR 1932 Cal 486 (Z4). Similarly it was held in 

— -Emperor v. Puttu Lai (Zl)' and — ‘C. Tamiez 
Khan v. Rajjab Ali’, AIR 1927 Cal 330 (Z5) that 
A and B could not be tried in one trial for offences 
X and Y committed by them jointly in one tran¬ 
saction and for the same offences committed by 
them jointly in another transaction. 

In — ‘Babu Lai v. Emperor’, AIR 1938 PC 139 
(Z6). the Judicial Committee had to deal with a 
case in which A and B were charged with con¬ 
spiracy and several thefts committed in pursuance 
of it in a period of thirteen months and 
charged in addition with several thefts committed 
by him in another place in a period of pin® 
months. The Judicial Committee held the trial 
to be valid because all these thefts and the con- 
piracy were held to be one transaction. The wnoi 
trial was. therefore, governed by S. 239 (d). Th® 
Judicial Committee refused to apply the lioiit oi 
three offences contained in S. 234. 
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They observed on page 133 that clause (d) 

“does not import either expressly or by implica- 

i tion the limitation set out in S. 234.or the 

f limit contained in S. 235(1).” 

( In other wor(^, a case governed by S. 239 Vvas 
held to be not governed by Ss. 234 and 235(1). It 
is noteworthy that the Judicial Committee re¬ 
ferred to only Ss. 234 and 235(1) and not to Ss. 
235(2) and (3) and 236. If a case could be gov- 
vemed simultaneously by the provisions of S. 239 
and those of S. 234 or 235(1). the Judicial Com- 

f 

y mittee would not have made the above observation. 

In the case of — ‘Chuhar Mai (K)’, the joint trial 
of A, B and C for various offences under the Ex¬ 
cise and Opium Acts and of C also for abetment 
of those offences was held to be illegal. 

; With regard to the clauses of S. 239, Davies, J. C. 
observed on page 167: 

; "They are. we think mutually exclusive in the 

I sense that they cannot be added one to another 
so as to bring some of the persons charged un¬ 
der one clause and some under another and so 
to put them upon their trial all together at one 

and the same time.If more than one 

person are to be tried and charged together, 
their case must be brought within one of the 
clauses.” 

The learned Judicial Commissioner also observed 
that there is no reason to think that the word 
"offence” in S. 239 does not include a minor or 
alternative offence; he thought that the provisions 
of S. 239(c) can be applied simultaneously with 
those of S. 235(2) or of S. 236 in a case. ‘Kashi 
Nath v. Emperor (W)’ and — ‘Ram Kishoon Pra¬ 
sad V. Emperor (R)’ are the authorities fer ihr^ 

I proposition that the provisions of Ss. 239 and 236 
’can be simultaneously applied in a case. 

^ (20) In — ‘Niranjan v. Emperor', AIR 1934 All 

811 (Z7) and — ‘Emperor v. Maihuri’, AIR 1036 
All 337 (Z8), it was held that the provisions of 
S. 239(a) can be combined with those of 23'!: in 
a case, in the case of — ‘Niranjan (Z7/ A.. 3 and 
C were tried for an offence of S. 411 committed 
jointly and B in addition for two other offence.s 
of S. 411 of different stolen properties. A. B and 
C could be tried for the offence of S. 411. I. P. C. 
Under clause (a) and by applying the provisions 
of S. 234 the addition of the other two charges 
against B was held to be valid. 

In — 'Mathuri’s case (Z8)' which followed — 
‘Niranjan’s case (Z7)’ and dissented from — ‘Ram 
Sahai’s case (I)’ and — ‘Ram Pras.ad’s case (H)’. 
A and B were tried for the offences of Ss. 392 
and 457 committed in one traasaction, C for that 
^ S. 460 committed in the same transaction and 
D and E for the offence of S. 411 for being in 
I^ession of the property stolen in that transac¬ 
tion. The trial was held illegal as not permitted 
by clause (c). But by way of obiter it was re- 
uiarked that if A and B could be tried for the 
uflence of S. 457 jointly with D and E for that of 
411, A and B could be also tried in the trial 
tor the offence of S. 302. With respect to the 
*, learned Judges, I disagree. 

^ — 'Niranjan’s case (Z7)’, Bennet, J. remarked 
page 812 that: 

^ere is nothing in the section specifically stating 
that as regards one or more of the persons ac¬ 
cused, there should be no application to that 

person or persons of the previous sections, such 
as S. 234.” 

7^^ true, but the absence of a specific bar in 
nnf ^ ^ criterion. Section 234 does 

01 govern a case in which there are two or more 


accused. ‘Mathuri’s case (Z8)’ was decided by 
HaiTies and Rachpal Singh, JJ. The learned 
Judges said on page 342 that: 

"If persons can properly be charged and tried 
together under S. 239, Cr. P. C., there is nothing 
to prevent other cha.rges being added against 
one or more persons if the addition of such 
charges is permissible by the Code.” 

That also was by way of obiter. More charges 
can certainly be added against one or more of such 
persons, but only as permitted under S. 235(2) or 
(3) or S. 236. In — ‘Michael John v. Emperor', 
AIR 1931 Pat 349 (Z9). M was tried under S. 408 
lor embezzlemenD committed in different transac¬ 
tions but within one year and under S. 477A for 
falsification of accounts, in those transactions and 
the trial was held to be legal. The court appa¬ 
rently applied the provisions of Ss. 234 and 235(1>. 
This in my view could not be done. 

In the case of — 'Ram Kishoon Prasad (R>’, 
the learned Judges followed the case of — ‘Michael 
John (Z9)’ and stated on page 234 that: 

"There is no more reason for holding that Ss. 
234 and 235 are mutually exclusive than that 
one or other of these provisions and either S. 
236 or S. 239 are mutually exclusive or mat Ss. 
236 and 239 are so.” 

For the reasons already slated. I respectfully 
differ from the view that the provisions of Ss. 
234 and 235(1) stand on the same footing as those 
of Ss. 235(2t and (3) and 236. 

(21 1 It is laid dOttTi at the end of S. 239 that 
“the provisions conl^ined in the former part of 
this chapter shall, so far as may be, apply to 
all such charges.” 

Section 239 Ls included in chapter 19 which is 
divided under two heads, (i) of “Form of charges" 
containing Ss. 221 lo 232 and (2) of "Joinder of 
charges” containing Ss. 233 to 240. It was slated 
by Dalai, J. C. in — ‘Bishambhar Nath Tandon v. 
Emperor’. AIR 1926 Oudh 161 (ZIO) that the words 
"former part” mean the part headed by "Form 
of charges”. In — ‘Babu Lai Chowkhani's case 
(Z6)’, the Judicial Committee at page 133 inter¬ 
preted the words to mean "in regard to the form 
and joinder of charges”. Therefore, the words are 
not restricted to the part headed by "Form of 
charge.s” as stated by Dalai, J. 

All the provisions of the chapter upto S. 238 
are covered by the words. The provisions of 
234 to 236 arc made applicable to a case governed 
by S. 239 but only ”so far as may be”. If the 
provisions of Ss. 234 and 235(1) cannot be applied 
for the reasons stated earlier, there is nothing in 
this provision of S. 239 to make them applicable. 
On the other hand, it makes the provisions of Ss. 
235(2) and (3) and 236 applicable because they] 
can be applied. 

(22) Great chaos and abnormality would result 
if it were held that the provisions of Ss. 234. 235(1) 
and of the various clauses of S. 239 can be applied 
simultaneously in a case. I lake by way of an 
illustration a case in which A and B commit a 
theft on 1-1-53, A commits another theft on 1-6- 
53 and a third theft on 1-11-53, D joins with him 
in the commission of the second theft, E abets D 
in the commission of that theft and causes a 
simple hurt to F who interferes with his abetment, 
E causes a simple hurt to G in an altogether dif¬ 
ferent transaction within a year, H and J sepa¬ 
rately receive properties stolen during the third 
theft knowing them to be stolen property and J 
has in his possession on the same date property 
stolen by K. By applying the provisions of vari- 
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ous sections and clauses, A, B, c, D, E, P, g, 

a, J and K can all be tried together ’for’ all’ the 
offences mentioned above. 

I do not know if anything can be more absurd 
than this. Such a joint trial may not take place 
in piactice, but the question is not whether it 
would take place in practice but what the legisla¬ 
ture permits. Certainly the rule is not “the more 
the merrier”. Nor is that the greater the multi- 
fariousness of charges and persons tlie more is tne 
trial legal. Take another instance. Suppose A 
and li m one transt ction commit an oixence of 
S. 323, A and C in another transaction commit an 
oitence of S. 323 and C and 13 commit in a third 
transaction an oiience of S. 323. If Ss. 234 and 
235(11 can be combined, A, B, C and D can be 
tried together for the three oliences. But can A 
be tried ior the two offences of S. 323 jointly with 
D only or can B be tried jointly with only D? 
Obviously they cannot because there is no provi¬ 
sion under wiiich they can be. 

If they cannot, it would be absurd to hold that 
their jouit trial will become legal if in the lormer 
case B and C are tried with them and in the 
second case A and C are tried with them. There 
is no lav/ v/liich makes it obligatory to join two 
charges in a trial. All the provisions pertaining 
to joinder of chai-ges are permissive. There inav 
arise an illegality if there is a joinder of charges 
or persons but under the law there caimot possi¬ 
bly arise any illegality on account of omission to 
include a charge or a person in a trial. If the 
result of an interpretation of the provisions of S-s. 
234 etc. is that the addition of a person in the 
trial would convert an illegal trial into a legal 
trial, it would go against the law that separate 
trials cannot possibly be illegal. 

It would be converting a permissive provision 
into a mandatory one; in the above illustration 
the prosecution would be obliged to try A, B. c 
and D jointly in order to make the trial of two 
or more oiiences legal. There is no provision of 
law under which the addition of an accused in a 
trial would make an illegal trial of other accused 
a legal one. Therefore, in the above illustration 
either the joint trial of A and D or that of B and 
D was not illegal or the joint trial of A. B. C and 
D would not be legal. There is no doubt about 
the illegality of the former; it follows that the 
latter is not legal. The law is that the prosecution 
cannot be worse off by omiting to prasecute any 
person; therefore we must not interpret S. 234 etc. 
in such a manner as would make a joint trial of 
some accused illegal on the ground that another 
person is not tried jointly with them. 

(23) Suppose A, B and C jointly commit one 
theft on 1-1-53, another theft on 1-6-53 and third 
theft on 2-1-54. They can be tried jointly for the 
first and the second thefts or for the second and 
the third thefts under Cl. (c), but that clause 
would not permit their being tried jointly for all 
the three thefts. If A. B and C are tried jointly 
for the first two offences and if it w'ere possible 
to apply the provisions of S. 234 or 235(1) to a 
part of the joinder of charges, one can try A, B 
and C for the third theft also. 

One can argue that the third theft was within 
twelve months of the second theft and that conse¬ 
quently they could be tried for the second and the 
third thefts jointly. If it were thus possible to 
try A, B and C for all the three thefts, it would 
have been quite useless for the Legislature to pres¬ 
cribe the limit of twelve months in S. 234 and in 
Cl. (c). One could get round the limit by apply¬ 
ing the provisions of various sections and clauses 
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to current parts of a joint trial This illustration 
would make it clear that each provision permit¬ 
ting a joinder of offences must be considered as 
excluding the operation of every other provision 
permitting joinder of other offences. 

(24) It may be interesting to note that it is not 
even pleaded in some cases that a joint trial is 
permitted by the combined operation of two or 
more provisions permitting joinder of offences i 
have come across several cases in which the joint 
trial has been held to be invalid and no attempt 
had been made on behalf of the State to justify 
It m tills manner. For example see — 'Karam 
Singh v. Emperor (P)'; ‘Mahbub Ali v. Emperor 
(G); ‘Emperor v. Mata Prasad (Z3)’; 'IVIichael 
John v. Emperor (Z9)’;‘Nagendra Nath v. Emperor 
(Z4)’; ‘Krisiina Ji v. Emperor*, AIR 1932 Bom 277 
(Zil) and —■ ‘Ram Sahai v. Emperor (I)’. 

(25) ^In — ‘Akliil Bandhu v. Emperor,’ AIR 1938 
Cal 258 (Z12), joint trial for various offences of 
conspiracy and principal offences was held to be 
valid because all the offences were deemed to be 
parts of one transaction. 

(26) The question should, therefore, be answered 
accordingly. 

ASTHANA J. : 

(27) The question which has been referred to us 
for decision is whether the different clauses of S. 
239, Cr. P. C. are supplementai’y to each other or 
they are mutually exclusive. 

(28) It was contended on behalf of the State that 
not only the different clauses of S. 239 of Cr. P. C. 
but also Ss. 234 to 236. which are exceptions to the 
general rule embodied in S. 233, Cr. P. C. that there 
Siiall be a separate charge for every distinct of¬ 
fence and every such charge shall be tried sepa¬ 
rately, are supplementary to each other and are 
nut mutually exclusive. 

On behalf of the accused it was argued that the 
exceptions provided in Ss. 234 to 236 and the dif¬ 
ferent clauses of S. 239, Cr .P. C. were not supple- 
nientarj^ to each other but were mutually exclusive 
and, in order to decide whether the different of¬ 
fences against the same person or different persons 
could be tried together one had to see whether the 
case fell within any of the Ss. 234 to 236 or any of 
the clauses of S. 239, Cr. P. C. and not whether 
all these sections and the different clauses of S.- 
239 taken together could enable the court to try 
the different persons of the different offences or a 
single person of the different offences together in 
one trial. 

(29) In order to decide this question it is neces¬ 
sary to reproduce Ss. 234 to 236 and the different 
clauses of S. 239, Cr. P. C, which are exceptions 
to the general rule embodied in S. 233, Cr. P. C. 

S. 234 (1> when a person is accused of more 
offences than one of the same kind committed 
within the space of twelve montlis from the first 
to the last of such offences, ‘whether in respect 
of the same person or not,' h6 may be charged 
with, and tried at one trial for, any number of 
them not exceeding three. 

(2) Offences are of the same kind when they .' 
are punishable with the same amount of punish¬ 
ment under the same section of the Indian Penal 
Code or any special or local law: 

Provided that, for the purpose of this section, 
an offence punishable under S. 379 of the Indian 
Penal Code shall be deemed to be an offence of 
the same kind as an offence punishable under 
S. 380 of the said Code, and that an offence puni¬ 
shable under any section of the Indian Penal 
Code, or of any special or local haw, shall be 
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deemed to be an offence of the same kind as an 
attempt to commit such offence, when such an 
attempt is an offence. 

S. 235 (1) If, in one series of acts so connected 
together as to form the same transaction more 
offences than one ai'e committed by the same 
person, he may be charged with, and tried at 
one trial for every such offence. 

f (2) If the acts alleged constitute an offence 
falling \\athin two or more separate definitions 
of any law in force for the time being by which 

4 offences are defined or punished, the person ac¬ 
cused of them may be charged with, and tried 
at one trial for, each of such offences. 

(3) If several acts, of wliich one or more than 
one would by itself or themselves constitute an 
offence, constitute when combined a different 
offence, the person accu-sed of them may be 
charged with, and tried at one trial for, the of¬ 
fence constituted by such acts when combined, 
and for any offence constituted by any one, or 
more, of such acts. 

(4) Nothing contained in tins section shall 
affect the Indian Penal Code, Section 71. 

S. 236. If a single act or series of acts is of 
such a nature that it is doubtful which of seve¬ 
ral offences the facts which can be proved will 
constitute, the accused may be charged with 
having committed all or any of such offences, 
and any number of .such charges may be tried 
at once; or he may be charged in liie alternative 
with having committed some one of the said 
offences. 

S. 239. The following persons may be charged 
and tried together, namely: 

(a) persons accused of the same offence com- 

5 milled in the course of the same transaction; 

’ (b) persons accused of an offence and persons 

accused of abetment, or of an attempt to com¬ 
mit such offence; 

(c) ‘persons accused of more than one offence 
of the same kind within the meaning of section 
234 committed by thexn jointly within the period 
of twelve montlis’; 

(di persons accused of different offences com¬ 
mitted in the course of the same transaction; 

(e) ‘persons accused of an offence whicn in¬ 
cludes theft, extortion, or criminal misappropria¬ 
tion and persons accused of receiving or re¬ 
taining, or assisting in the disposal or conceal¬ 
ment of property posse.ssion of which is alleged 
to have been transferred by any such offence 
committed by the first named persons, or of 
abetment of or attempting to commit any such 
last named offence’; 

(f) ‘persons accused of offences under sections 
411 and 414 of the Indian Penal Code or cither 
of those sections in respect of stolen property 
the’ possession of which has been transferred 
by one offence; and 

(g) 'persons accused of any offence under 
i Chapter XII of the Indian Penal Code relating 
> fo counterfeit coin, and persons accused of any 

other offence under the said Chapter relating to 
the same coin, or of abetment of or attempting 
to commit any such offence’; 

<30) It will apoear from a perusal of the above 
sections that Ss.‘ 234 and 235 are applicable only 
in those cases where the different offences have 
been committed by one and the same person and 
not by different persons. The section which is 
applicable to those cases where different offences 
nave been committed by more than one person is 


S. 239, Cr. P. C. Section 234 is applicable where 
more than one offence of the same kind are com¬ 
mitted by a single person within the space of 
twelve months, and provides that he can be tried 
for not more than three of such offences. 

Section 235 provides that if more offences than 
one ai-e committed by the same person in Uie 
same transaction he can be charged with all of 
them at one trial. If the two sections, i.e,, Ss. 234 
and 235 are considered to be supplementary to 
each other and not mutually exclusive the result 
will be that more than thi'ee offences conmiitted 
within a period of twelve months in three sepa¬ 
rate transactions can be combined against the same 
person at one trial. Tliis will be inconsistent with 
Uie provisions of Ss. 234 k 235 taken individually. 

To take a concrete case,-A commits crmiinai 
breach of trust on 15-1-1950 and in order to conceal 
that oifenoe he falsifies the accounts on the same 
day in Uie course of the same transaction. He 
thereby cominitied two distmet oifences in the 
same transaction one under S. 406 and the other 
under S. 477A. He committed similar offences 
on two other occasions, i.e., on 15th April and 1-11- 
1950. According to S. 234, Cr. P. C. he could be 
tried at one trial of only tnree offences either 
under S. 406, I. P. C. or under S. 477A, I. P. C- 
According lo S. 235, I. P. C. lie could be tried to- 
getlier oi the uvo oiiences under Ss. 406 and 477A 
which were committed in the same transaction on 
any of these three dates. 

If, however, the two sections are combined to¬ 
gether, the result will be that he can be tried of 
Linee otiences under S. 406 and tiiree offences 
under S. 477A I. P. C. at one and the same trial 
which will be contrai-y to the provisions of Ss. 234 
and 235, Cr. P. C. considered individually. In my 
opinion the legislature could not have intended tills 
effect as it would lead to a lot of corhusion and 
compliccttions and the accused will be very much 
prejudiced if the different oflences committed by 
inm at different times and in the course of the 
same transaction were combined together. 

(3H Tne question has been the subject of deci¬ 
sions in the different High Comts t 1 wid now 
proceed to consider the various authorities which 
have been cited at the Ear on this point. I shall 
first consider the cases of this Court. The earliest 
case is — ‘7 All LJ 225 (Jj'. In this case the 
accused was charged and tried at one and the 
same trial for three offences under S. 403. I. P. C. 
and three offences of forgery under S. 467, I. P. C. 
and was convicted and sentenced in respect of aU 
the six offences. 

It was held by Ihidball, J. that the trial of a 
person in respect of six offences at one and the 
same trial although they might have been com¬ 
mitted within the space of twelve months con¬ 
travened the rule laid down in S. 233 even v/hen 
read with S. 234, Cr. P. C. and as clause (l) of 
S. 235 and S. 234 must \:xi mutually exclusive, to 
hold that S. 234 covered all the offences com¬ 
mitted in the course of similar and separate tran¬ 
sactions when the number of offences conunitted 
was more tnan three v/ould be straining the 
language of the section beyond all bounds. He. 
theretoie, set aside the conviction and sentence and 
directed a retrial of the accused in accordance 
with law. 

(32) The next case is — 'll AU LJ 138 (A)’. In this 
case six persoriS were committed for trial of the f 
offences under Ss. 302 and 323, I. P. C. It was 
held by Knox and Rafio„ JJ. that the trial of all 
these persons for the different offences which were 
not committed in the course of the same transac¬ 
tion was iUegal. 
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III the course of their judgment tneir Lordships 
‘Observed: 

“The nile embodied in S. 233. Cr. P. C. is made 
subject to lour exceptions. But a court cannot 
and ought not to treat a case before it as an 
exception to the general and broad rule, unless 
It IS satislied that in the case before it the 
charge should be brought wiUiin one of the 
tour exceptions and it would be safer if the 
i.Iagistrate or the Sessions Judge showed m tne 
charge sheet or in his judgment that he had 
reasons for bringing the case before him under 
one of those separate sections. The exception 
mentioned in S. 23t> has ODViously no applica¬ 
tion in the present case. 

Tile case beiore the judge was a case in which 
more persons than one were accused of the 
same offences, and S. 239 would apply. But 
iD. has this limitation attached to it that 
the provisions contained in the loniier part 
oi Ctiapter 19 apply to all charges lalling under 
y. 239. Thus, fe. 239 is in turn governed by Ss. 
234 and 235, Criminal P. C. Section 234 has no 
application to the present case. It refers to 
oileiices of the same kind, and offences ot the 
same kind are defined in cl. (2) of S. 234." 

Later on they obsciwcd that S. 235, cl. (2> and (3* 
nad no application to the case. V/ith due deference 
to Uieir Lordships. I am alraid I am unable to 
-agree with the view tlia.t S. 239 is governed by 
Ss. 234 and 235, Cr. P. C. The words 

“and the provisions contained in the former part 
of this chapter shall, ;o lar us may be, apply 
to all such charges" 

.at the end of tt. 239, Cr. P. C., in my opinion, 
do not reler lo Ss. 234 to 238, Cr. P. C., but only 
to Ss. 221 to 232 which full under the heading 
“Form of Charges". The next heading “Joinder 
oi Charges" begins from S. 233. If Ss. 234 and 
235 govern S. 239 and are supplementary to each 
otner there does not appear any satisiaclory rea¬ 
son why the exceptions mentioned in Ss. 234 and 
235 should have been reproduced in S. 239. 

Section 239 (a) refers to the trial of different 
persons accused of the same offence committed in 
the course of the same transaction. Section 239 
(c) refers to the trial of persons accused of more 
than one offence of the same kind within the 
meaning of S. 234 committed by them jointly with¬ 
in the period of twelve months. No doubt there 
is no restriction in this clause of three offences as 
IS mentioned in S. 234, Cr. P. C. Section 235(d) 
relates to the trial of different persons accused 
of different offences committed in the course of 
the same transaction. It appears from a i^rusal 
of S. 239 and its different clauses that this sec¬ 
tion is complete and independent and is not to be 
supplemented by the. provisions of Ss. 234 and 235 
because if it were so there was no necessity for the 
reproduction of the provisions of those sections in 
this section. 

(33) The next case is ‘AIR 1922 All 214 (1) (OV. 
It is a decision of a single Judge of this Court. It 
was held by Gokul Prasad, J. that it was not legal 
to try an accused person at the same trial of three 
charges under S. 408 and one under S. 477A. I. P. C. 
It appears from a perusal of the judgment that 
his Lordship was first inclined to the view that a 
joint trial was possible having regard to the pro¬ 
vision of S. 234 read with the provision of S. 235. 
% But on a consideration of the case ‘7 All LJ 225 (J)’, 
which was followed by him, he came to the con¬ 
clusion that a joint trial was not possible. 

He seems to have agreed with the view of 
Tudball, J. in the above case that the provisions 
of Ss. 234 and 235 were not supplementary to each 
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other but were mutually exclusive, and before the 
diherent offences could be tried together tne case 
should faU under one of tne several exceotiohs 
taken individually and not cumulatively. 

(34) The next case is — Faujdar Mahto v 
Emperor’, AIR 1926 AU 261 (Z13). It is also a deci- 
Isioii of a single Judge and was decided in 1925. 
in this case two girls were kidnapped by the ac¬ 
cused on different dates and were passed off as 
Chhattri girls to one BR. who wanted a wife for 
himself & a wife for his brother, and who paid 
money to the accused for them. 

It was held by Mukerji, J. that although S. 234 
of the Criminal P. C. would allow the trial of two 
cases of kidnapping together and similarly S. 235 
would allow the trial of the offence of kidnapping 
with respect to one girl and cheating with respect 
lo the same girl together, yet the operation of the 
sections could not be combined and it was impos¬ 
sible to combine all the foui* charges, two of xid- 
iiupping and two of cheating in one trial. The 
ca.ses -AIR 1922 All 214 (1) (O)’ and ‘7 AU LJ 

225 (J)', were referred and seem to liave been fol¬ 
lowed. 

The following passage from the judgment may 
be quoted: 

“The question now is whether Ss. 234 and 235 allow 
a combination of charges so that there may be 
one joint trial in respect of one kidnapping and 
cheating as a part of the same transaction with 
another and independent offence of kidnapping 
together with cheating with respect to the girl 
Iddnapped, as a part of the same transaction. 
Even il there were no authority for the proposi¬ 
tion, I would have no hesitation in coming to 
the conclusion that the operations of the two 
Ss. 234 and 235 cannot be combined. The reasons 
arc obvious. If this were permitted the whole 
object of the rule laid down in S. 233 would have 
been frustrated. 

The main principle is that there should be 
a separate trial for every distinct offence. Two 
e.xceptions are allowed (so far as the facts of 
this case arc concerned) viz., those enacted in 
Ss. 234 and 235. The present case in its entirety 
dees not come under S. 234, nor does it come 
in its entirety within S. 235. If we permit a joint 
trial in respect of two sets of separate and inde¬ 
pendent transactions in which different offences 
have been committed, we would create such an 
amount of confusion as would in most cases end 
in a distraction of the minds of the judges and 
jury and the acciised persons themselves." 

(35) The next case is of — ‘AIR 1929 All 202 

(L)’. It was also a decision of a single judge. It 
was held by Dalai, J. that the provisions of Ss. 
234. 235 and 236 were mutually exclusive and the 
provisions of S. 239 stood by themselves and the 
scope thereof could not be extended by the use 
of the provisions of sections not referred to in 
S. 239. In this case two accused, namely, Janeshar 
Das and Khushi Ram were charged \vith three 
offences and each offence was framed in the alter¬ 
native either of criminal breach of trust or abet¬ 
ment thereof. They both were tried together at . 
one trial of all these offences. The question arose 
whether their joint trial was legal. As already 
stated above, it was held to be illegal. In the 
course of the judgment his Lordship referred to 
— ‘AIR 1921 All 246 (2) (H)’, decided by Kanhaiya 
Lai and Wallach, JJ. i 

The observations of their Lordships have been [ 
reproduced in this case and they may be quoted 
with advantage: 

"The four accused could also have been tried 
iointly in one trial for any one of the three 
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dacoities in which they are alleged to have taken 
part, but all could not be tried together at one 
trial for the three dacoities, as these offences 
were not committed in the same transaction. 
Section 234 is one of a number of sections which 
are grouped together under Uie heading of “join¬ 
der of charges”. This may, and in fact does, 
refer to charges both against shigle and several 
accused But the sections under S. 233 lays down 
a general rule that for every distinct offence 
there is to be a separate charge and that every 
such charge is to be tried sepai*ately, except in 
the cases mentioned in Ss. 234, 235, 236 and 239. 

Sections 234 to 238 by tlieh terms refer to 
the case of a single accused Section 239 deals 
with the case where more persons than one are 
accused. The iegislatme intended to, and did 
by these sections, differentiate between the cases 
of a single and several accased. It cannot be 
said that all the sections prior to S. 239 apply 
to both these cases, although in terms they reier 
to one only, viz., that of a single accused. The 
existence of a section (239) specifically dealing 
with the case of ‘several’ accused, and the 
arrangement of the sections to which we have 
referred, constitutes such a repugnancy in the 
context as prevents us from reading “a person” 
in S. 234 as including several persons.” 

At page 204 Dalai, J. made the foUowmg observa¬ 
tion; 

‘"^e learned Judge refused to extend the excep¬ 
tion mentioned in S. 234 by adding to it the ex¬ 
ception mentioned in S. 235 (1). So far as this 
Court is concerned, the opinion has been that 
the provisions of Ss. 234, 235 and 236 are mutually 
exclusive. There is all the more reason, there¬ 
fore, to hold that the provisions of S. 239 stand 
by themselves and the scope thereof cannot be 
extended by the use of the provisions of sec¬ 
tions not referred to in S. 239.” 

(36) The next case is — ‘AIR 1932 All 25 (W)'. 
It was held by Niamatullah, J. in this case that 
if both the sections viz., Ss. 235 and 236 are in 
terms applicable to a case, and if their application 
doe.s not lead to any anomalous result, they can 
he so applied. It was, further, held that where 
several charges have been rightly joined against 
the same accused under S. 235 there cen be no 
obj^tion to one of such charges being in the alter- 
iiative as provided by S. 236 nor can there be any 
objection to another accused being joined under 
S, 239 as regards one of those charges. 

In my opinion the proper section which is ap¬ 
plicable to this case, where more than one accus¬ 
ed were on trial is S. 239 and not S. 235 which 
refers to tlie case of a single accused only. Accord¬ 
ing to cl. (d) of S. 239 persons accused of different 
offences committed in the course of the .'^ame iran- 
Eaction could be tried together. There is no limit 
to the number of offences of which they could be 
tried. If several offences were committed in the 
oourse of the same transaction, the accured could 
he charged of all those offences at one trial or he 
oould be charged of some of them in the alterna¬ 
tive. In view of this fact it could not be said 
there was any illegality in the trial. I am, how¬ 
ever, unable to agree vath the view that both 
os. 235 and 239 can be applied together. 

T case is — ‘AIR 1934 All 811 (Z7)\ 

three persons were charged under 
411 with receiving stolen property and one of 
nem was in addition charged under S. 411. 1. P. C. 

other stolen properties within twelve 
onths and the three accused were tried together. 

In Bennet, J. that there was nothing 

239, Cr. P. c. specifically stating that as regards 

1964 A1)./6 ) & 66 


Allahabad 513 

one or more of the persons accused there can be 
no application to that person or persons of the pro¬ 
visions of sections suen as S. 23-1 Cr. P. C. ana if 
inese two sections were coinbmta together there 
was no illegality in the trial. I am axraid I am 
unable to agree with this view. If the persons 
mentioned in the different clauses of S. Z39 can be 
jointly tried with the person or persons in respect 
of the otiences committed by them either witnin 
a period of twelve months or in tne course of the 
same transaction then it will be diificuit to find 
a case where diSerent offences committed by the 
same person or dinerent persons cannot be tried 
together. 

Section 234 restricts the number of offences wliich 
can be tried together to three whereas S. 239 (o 
does not put any such restriction. Section 234 
refers to the oftences of the same kind whereas 
S. 235 refers to offences ox different kinds com¬ 
mitted in the course of the same transaction. If 
Ss. 234 and 235 are combined it may mean that an 
accused person may be tried at one trial of more 
than three ofiences which may not be of the same 
kind and which all may not have been committed 
in the course of the same transaction. Combina^ 
tion 01 these two sections may lead to an incon¬ 
sistency of the provisions of either of them. Again, 
if the dilierent clauses of S. 239 are considered 
supplementary to each other and the persons fall¬ 
ing under the different categories according to the 
dilierent clauses can be tried together at one trial 
it \^iil lead to an impossible position, lot of confu¬ 
sion & great prejudice to the accused because they 
will find it very difficult to meet the several & diiier- 
ent charges lumped together. 

A and B committed three dacoities within a 
period of twelve months. During the commission 
of one of these dacoities they also committed 
murder. C and D are accused of offences under 
Ss. 411 and 414, I. P. C. in respect of stolen pro¬ 
perty the possession of which has been transferred 
by another offence. They have nothing to do with 
the three dacoities. If clauses (c), (d) and (f) are 
considered suppiementaiy and not mutually exclu¬ 
sive then A, B, C and D are all to be tried to¬ 
gether at one trial of the three dacoities and the 
mui-der and under Ss. 411 and 414, I. P. C. which, 
in my opinion, could never be the intention of the 
legislature. 

(38) Tlie next case is ‘AIR 1950 All 167 (Q)’. In 
this case the accused Daya Shanker Jaitly was em¬ 
ployed as a cashier in the office of the Garrison 
Engineer at Kanpur. He was charged under S. 
477A, I. P. C. for falsification of accounts during 
the period from 11-5-1945 to 10-12-1946. In the 
alternative he was charged under S. 408, I. P. C. 
for criminal breach of trust in respect of a sum 
of Rs. 45,002/10/- during the period from 20-11-1945 
to 8-11-1946. The question which arose for con¬ 
sideration was whether he could be tried jointly of 
these charges. 

The question whether Ss. 234. 235, 236 end 239 
v/ere mutually exclusive or supplementary to each 
other has been discussed at page 174 in the follow¬ 
ing words: 

“The general rule mentioned in S. 233 is subject 
to the exceptions mentioned in Ss. 234, 235, 236, 
& 239. It is a general rule of construction that the 
provision of an Act of the legislature must be 
read as full and in the absence of anything 
showing a contrary intention, every part of it 
must be read as supplementary to and complet¬ 
ing the other part. There is nothing in S 233 
to indicate that Ss. 234,235, 236 and 239 cannot 
be read together. An examination of the pro¬ 
visions of these sections leads to the conclusion 
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that the legislature intended that they should 

be read as supplementary to each other.” 

In this case there were three charges for crimi¬ 
nal misappropriation in respect of the three items; 
besides these tlii'ee charges there were three other 
charges for falsification of accounts arising out 
of the same thi’ee transactions in respect of which 
the criminal misappropriation had been committ¬ 
ed. It was held by theu* Lordships that in view of 
the provisions of Ss. 235 and 236 read together 
these charges wiiich arose out of three transac¬ 
tions could be tried together. 

(39j The next case is — ‘AIR 1953 All 228 (B)’. 
It was decided in 1952 by a division Bench of this 
Court. It was held by Dayal and Agarwala JJ. 
that the true efiect of S. 234 was not to create 
a proliibition that more than three offences could 
not be tried together. 

But its true effect was to provide for an instance 
in wiiich more than one offence, but not exceed¬ 
ing tlu'ce committed in different transactions, 
could be tried together, that Ss. 234, 235, 236 and 
239 were exceptions to the general prohibition con¬ 
tained in S. 233 and that the true construction 
to be placed upon the four preceding sections 
was that they laid down the circumstance in which 
joinder of trials could take place and when there 
were more than one exceptions to the prohibition 
all of them have to be read togetlier because they 
carved out an area which was not covered by the 
prohibition, that so long as a particular joint trial 
was permitted by one section or the other taken 
either singly or jointly it could not be said to be 
contrary to the intention of the legislature though 
on the face of it, it may appear to go beyond one 
of the provisions of the enactment. 

(40) In — ‘33 Bom 221 (S)’, it was' held by Scott, 
C. J. and Batchelor J. that Ss. 234, 235, 236 and 
239, Cr. P. C. mentioned as exceptions to S. 233. 
were not mutually exclusive and if it had been 
intended that S. 235 (2) or S. 236 could not be made 
use of in co-operation with S. 234 this intention 
could have easily been expressed. In this case 
the accused was charged in respect of two articles 
published on 12-5-1908 and 9-6-1908 in the news¬ 
paper “Kesari”. It was alleged that the accused 
had committed offences punishable under Ss. 124A 
and 153A, I. P. C. in respect of each of the two 
articles. 

There can be no doubt that S. 234 or 235, con¬ 
sidered individually, did not apply to the case 
nor the accused had been charged of both the 
offences, (124A and 153A, 1. P. C.) committed on 
two different occasions in one trial. It was only 
when Ss. 234, 235 and 236 were supplementary 
to each other and could be read together in order 
to decide what offences and persons can be tried 
together that they could be tried together of these 
offences. 

(41) In — 'AIR 1938 Sind 164 (K)’, it was held 
by Davis and Havelivala, JJ. that the different 
clauses of S. 239, Cr. P. C. were mutually exclu¬ 
sive in the sen.se that they could not be added 
one to another so as to bring some of the persons 
charged under one section and some of another 
and so to put them upon their trial together at 
one and the same time. But they were not 
mutually exclusive in the sense that persons ac¬ 
cused of an offence and accused of abetment or 
of attempt could only be tried at one trial because 
the case comes under clause (b). But if more 
than one person were to be tried and charged 
together their case must be brought within one 
of the clauses of S. 239 before they could be tried 
together. 


In this case Chuhar Mai was charged jointly 
with others with the abetment of offences under 
S. 43(ina) and (l)(u, Abkaii Act and S, 9(a) and 
(d). Opium Act. It was. held that as the different 
oifences of which the accused was charged did 
not fall within any of the clauses of S. 239 he coma 
not be tried together of all these charges. Hiere 
could be no doubt that if the different clauses of 
S. 239 and Ss. 234 and 235 were considered sui>- 
piementaiy to each other and not independent 
and mutually exclusive the accused can be tried 
of all these offences at one and the same trial 

(42) The last case on the point is — ‘AIR 1952 
Bom 177 (O’. It is a Full Bench decision. In 
this case the accused was charged under S. 409, 
I. P. C. for criminal breach of trust committed 
in respect of a sum of Rs. 2,500/- on 12-4-1949 
and in the alternative was charged under S. 420, 
I. P. C. for having cheated in respect of that sum 
on the same day. He was also charged under S. 
409, I, P. C. with intended criminal breach of 
trust in respect of a sum of Rs. 900/- on 20-4rl949 
and in the alternative with having cheated in 
respect of the same sum on the same day. 

The question that arose for consideration was 
wile Cher these four charges could be tried together 
at one trial. It was held by the Full Bench that 
the joinder of the four charges did not fall within 
any of the tlirc'e exceptions laid down in S. 233 
and thereiore was concrai*y to law. In order to 
decide whether the accused person could be tried 
of diiferent oifeiices committed by him at one 
trial Uie court has to consider whetlier his case 
fell within any of the exceptions contained in S. 
234, 235 or 236. 


It was observed by Rajadhyaksha, J. that to 
construe Ss. 234. 235, 236 and 239 as supplement¬ 
ing each ocher would necessarily result in enlarg' 
ing the scope of each exception, that each sec¬ 
tion was sell-contsi.ined and the limits of each had 
been carefully laid down according to the circucD' 
stances contemplated in these sections, and to com¬ 
bine these sections must necessarily involve the 
widening of the scope of each and would result 
in the destruction of the essential elements oi 
these sections. 


(43) I have already pointed out above that if ] 
difierent clauses of s. 239 are considered sup¬ 
plementary to each other and not mutually exclu¬ 
sive and independent and if the different accu^ 
ed charged with different offences or some offences 
committed at different times or in separate tran¬ 
sactions were tried together at one trial it wouin 
result in lot of confusion and would be prejudjciw 
to the accused in properly defending themselves. 
The different clauses of S. 239 mention the cat^ 
gories of persons who can be tried together at one 
trial. 


It could never be the intention of the legisl^ 
ture that the different categories of persons men¬ 
tioned in the different clauses could all be 

together for the different offences committed w 
all of them either jointly or severally. B 
different clauses of S. 239 are considered supp^^ 
mentary to each other and not independent anw 
exclusive of each other, then persons falling ^ 
clause (e) could be tried with persons 
clauses (f) and (g). in other words persons 
cused of theft, extortion or criminal misapproP”" 
tion, receiving or retaining stolen property or ass^ 
ing in the disposal or concealment of the ' 
or attempting and abetting the commission of ^ 
of these offences can be tried with persons 
cused of offences relating to counterfeit co^ . 
agree with the views expressed by the Full Ben 
of the Bombay High Court and by the Sind cou 
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(44) My answer to the question is that the diffe¬ 
rent clauses of S. 239, Cr. P. C. are mutuaily ex¬ 
clusive and not supplementary to each otner and 
in order to decide tne question wheuher onlerent 
persons accused of differenX offences the court 
Has to loox to these clauses and if their case fell 
ffitliln any of these clauses considered individually 
then they would come under the exceptions and 
could be tried togetlier. If they do not lali within 
any of the exceptions mentioned in the different 
clauses of S. 239 then they cannot be tried to- 

, gether. 

JUDGMENT OF THE COURT; 

(45) Our answer to the question is that the 
different clauses of S. 239 are mutually exciu- 
Bive l.e., it is not possible to combine the provi¬ 
sions of two or more clauses in any one case 
or to justify a trial of several persons partly by 
applymg the provisions of one clause and partly 
by applying the provisions of another clause or 
other clauses. A trial of several persons is valid 
only if the joinder of all the persons is permitted 
by any one of the clauses. 

A/D.H.Z. Answer accordingly. 


A.I.R. 1954 ALLAHABAD 515 (Vol. 41, C.N. 209) 

V. BIJARGAVA J. (22-1-1954). 

Ram Dass, Applicant v. Board of Revenue U. P. 
Allahabad and others, Opposite Party. 

Misc. Writ No. 37 of 1954. 

(a) Tenancy Laws — U. P. Zamiudari Abolition 
and Land Reforms Act (1 of 1951), Ss. 6 and 23 
— Validity — (Constitution of India, Art. 245). 

Under clause (i) of S. 6 read with S. 26 the 
I State government has power to prescrioe the 
nature of suits and proceedings pending at 
the date of vesting which are to be stayed. 
Thereafter under S. 26 the Slate go\ernment 
is empowered to make rules to provide lor 
the disposal of such suits and pioceediugs lu; 
have been stayed under clause (i> of S. 6. 
The delegation of this rule making po.vei’ to 
the State government by the U. P. Legislature 
is valid and cannot be challenged. AIR 1952 
SC 252. Rel. on. (Para 2) 

(b) Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), Ss. C and 23 
^ Rules under, Rr. 4 and 6 — Validity. 

Rules 4 and 5 of the rules framed under 
the U. P. Zamindari Abolition and Land Re¬ 
forms Act are not in contravention of or 
beyond the scope of the power of making 
rules granted to the State Government under 
Ss. 6 and 26 of the Act. (Para 2) 

(c) Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), Ss. 6 and 2G 

Rules under, Rr. 4 and 6 — Applicability. 

Rules 4 and 5 which are valid clearly govern 
suits under S. 180, U. P. Tenancy Act irres¬ 
pective of whether the land in the suit was 
the Khudkasht of the intermediary or was of 
nny other kind. Consequently, the Board of 
Revenue has jurisdiction to abate the suit 
under S. 180. U. P. Tenancy Act as well as 
second appeal pending before it having arisen 
; out of that suit. ipara 3) 

^ CASE REFERRED : Para 

' (A) (y39) AIR 1952 SC 252; 31 Pat 565 (SC) 2 

Harish Chandra Sharma, for Applicant. 

\ . ^^DER ; The petitioner by this petition under 

• Art. 226 of the Constitution prays for the issue 


of a writ of certiorari quashing the orders of 
the Board of Revenue dated 9-10-1953 and 16-10- 
1953 and for the issue of a writ of mandamus 
directing the Board of Revenue to decide Second 
Appeal No. 137 of 1948-49, which was instituted 
before it, on merits. A further direction or in¬ 
junction was sought directing the opposite party, 
Ramji Lai restraining him from taking pos.sessioii 
over the land in dispute in pursuance of the order 
of the Board of Revenue referred to above. 

The grounds on v/hich these writs and direc¬ 
tion or injunction are sought have been mention¬ 
ed as only being two in number. The first ground 
is that Rules 4 and 5 framed under the U. P. 
Zemindari Abolition and Land Reforms Act of 
1950 are ‘ultra vires’, being in contravention of 
the rule making power of the State government 
under S. 26 of that Act, and consequently the 
order of the Board of Revenue abating the suit 
out of which S. A. No. 137 of 1948-49 arose is 
also ‘ultra vires’ and liable to be quashed. The 
second ground is that the land in dispute was 
admittedly the klrudkasht of the intermediary on 
the date of vesting and even if Rule 5 framed 
under the U. P. Zemindari Abolition and Land 
Reforms Act be applied, the Board of Revenue 
had no jurisdiction to abate S. A. No. 137 of 
1948-49. 

(2) After hearing learned counsel for the peti¬ 
tioner I find that there is no substance in either 
of the two grounds taken by the petitioner. The 
relevant rule making power of the State govern¬ 
ment is laid down in S. 26, U. P. Zemindari Abo¬ 
lition and Land Reforms Act of 1950. It permits 
the State government to make rules, ‘inter alia', 
so as to provide for the disposal of suits and 
proceedings stayed under Chapter II of the Act 
and to provide for matters which are to be, and 
may be, prescribed. Under S. G, clause (i) suits 
and proceedings of the nature to be prescribed 
pending in any court at the date of vesting, and 
all proceedings upon any decree or order passed 
in any such suit or proceeding previous to the 
date of vesting have to be stayed. 

Thus under cl. (i) of S. 6 read with S. 26 the 
State government has pow-er to prescribe the 
nature of suits and proceedings pending at the 
date of vesting which are to be stayed. There¬ 
after under S. 26 the State government is em- 
Dow'ered to make rules to provide for the disposal 
of such suits and proceedings as have been stayed 
under cl. (i) of S. 6. The delegation of this 
rule making power to the State government by 
the U. P. Legislature is valid and cannot now 
be challenged in this Court* due to the decision 
of the Supreme Court in — ‘State of Bihar v. 
Kame.shwar Singh’, AIR 1952 SC 252 (A), in 
which the Supreme Court declared that the U. P. 
Zemindari Abolition and Land Reforms Act of 
1950 is valid in its entirety. That declaration of 
law by the Supreme Court is binding on all High 
Courts under Art. 141 of the Constitution. Conse¬ 
quently cl. (i) of S. 6 as W'ell as S. 26 of the 
U. P. Zemindari Abolition and Land Reforms Act 
have to be held valid a.nd all that can be said 
in connection wdth this petition is whether the 
rules which have been made by the Uttar 
Pradesh government are covered by the power 
granted to it by these provisions of the U. P. 
Zemindari Abolition and Land Reforms Act, 1950. 

Rule 4 prescribes the nature of the suits and 
proceedings which are to be stayed under cl. fi) 
of S. 6. Obviously, therefore, the rule is within 
the specific power granted to the State Govern¬ 
ment to make rules in that behalf. Rule 5 lays 
down the procedure according to wliich the suit 
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that the legislature intended that they should 

be read as supplementary to each other.” 

In this case there were three charges for crimi¬ 
nal misappropriation in respect of the three items; 
besides these three charges there v/ere three other 
charges for faisuication of accounts arising out 
of the same three transactions in respect of wliich 
the criminal misappropriation had been committ¬ 
ed. It was held by their Lordships that in view of 
the provisions of Ss. 235 and 23(5 read together 
these charges wnich arose out of three transac¬ 
tions coula be tried together. 

(39) The next case is — ‘AIR 1953 All 228 (B)’. 
It was decided in 1952 by a division Bench of this 
Court. It was held by Dayal and Agarwaia JJ. 
that the true eflecL oi S. 234 was not to create 
a proliibiLion that more than three olfences could 
not be tried together. 

But its true effect was to provide for an instance 
in wiiich more than one otfence, but not exceed¬ 
ing three committed in different transactions, 
could be tried together, that Ss. 234, 235, 236 and 
239 were exceptions to the general prohibition con¬ 
tained in S. 233 and that the true construction 
to be placed upon the four preceding sections 
was tliat they laid down the circumstance in which 
joinder of trials could take place and when there 
were more than one exceptions to the prohibition 
all of them have to be read together because they 
carved out an area which was not covered by the 
prohibition, that so long as a particular joint trial 
was permitted by one section or the other taken 
either singly or jointly it could not be said to be 
contrary to the intention of the legislature though 
on the face of it, it may appear to go beyond one 
of the provisions of the enactment. 

(40) In — ‘33 Bom 221 (S)’, it was held by Scott, 
C. J. and Batchelor J. that Ss. 234, 235, 236 and 
239, Cr. P. C. mentioned as exceptions to S. 233, 
were not mutually exclusive and if it had been 
intended that S. 235 (2) or S. 236 could not be made 
use of in co-operation with S. 234 this intention 
could have easily been expressed. In this case 
the accused was charged in respect of two articles 
published on 12-5-1908 and 9'6-1908 in the news¬ 
paper “Kesari”. It was alleged that the accused 
had committed offences punishable imder Ss. 124A 
and 153A, I. P. C. in respect of each of the two 
articles. 

There can be no doubt that S. 234 or 235, con¬ 
sidered individually, did not apply to the case 
nor the accused had been charged of both the 
offences, (124A and 153A, I. P. G.) committed on 
two different occasions in one trial. It was only 
when Ss. 234, 235 and 236 w'ere supplementary 
to each other and could be read together in order 
to decide what offences and persons can be tried 
together that they could be tried together of these 
offences. 

(41) In — ‘AIR 1938 Sind 164 (K)\ it was held 
by Davis and Havelivala, JJ. that the different 
clauses of S. 239, Cr. P. C. were mutually exclu¬ 
sive in the sense that they could not be added 
one to another so as to bring some of the persons 
charged imder one section and some of another 
and so to put them upon their trial together at 
one and the same time. But they were not 
mutually exclusive in the sense that persons ac¬ 
cused of an offence and accused of abetment or 
of attempt could only be tried at one trial because 
the case comes under clause (b). But if more 
than one person were to be tried and charged 
together their case must be brought within one 
of the clauses of S. 239 before they could be tried 
together. 


In this case Chuhar Mai was charged jointly 
with others with the abetment of offences under 
a. 43(lKai and (1)(U, Abkail Act and S. 9(a> and 
(di, Opium Act. It was. held that as the different 
olfences of which the accused w'as charged did 
not fall within any of the clauses of S. 239 he couia 
not be tried together of all these charges. There 
could be no doubt that if the different clauses of 
S. 239 and Ss. 234 and 235 were considered sup¬ 
plementary to each other and not independent 
and mutually exclusive the accused can be tried 
of ail these offences at one and the same trial. 

(42) The last case on the point is — ‘AIR 1952 
Bom 177 (C)’. It is a Pull Bench decision. In 
this case the accused was charged under S. 409, 
I. P. C. for cruninal breach of trust committed 
in respect of a sum of Rs. 2.500/- on 12-4-1949 
and in the alternative was charged under S. 420, 
I, P. C. for liaving cheated in respect of that sum 
on the same day. He was also charged under S. 
409, I. P. G. with intended criminal breach of 
trust in respect of a sum of Rs. 900/- on 20-4-1949 
and in the alternative with having cheated in 
respect of the same sum on the same day. 

The question that arose for consideration was 
wlieUier these four cliarges could be tried together 
at one trial. It was held by the Pull Bench that 
the joinder of the four charges did not fall within 
any of the three exceptions laid down in S. 233 
and therefore was coiurary to law. In order to 
decide whether the accused person could be tried 
of dilferent oifences committed by him at one 
trial the court has to consider whether his case 
fell within any of the exceptions contained in S. 
234, 235 or 236. 

It was observed by Rajadliyaksha, J. that to 
construe Ss. 234. 235, 236 and 239 as supplement¬ 
ing each other would necessarily result in enlarg¬ 
ing ihe scoi)e of each exception, that each sec¬ 
tion was sell-contained and the limits of each had 
been carefully laid down according to the circum- 
SLances contemplated in these sections, and to com¬ 
bine these sections must necessarily involve the 
widening of the scope of each and would result 
in the destruction of the essential elements of 
these sections. 

(43) I have already pointed out above that if the 
diftereat clauses of S. 239 are considered sup¬ 
plementary to each other and not mutually exclu¬ 
sive and independent and if the different accus¬ 
ed charged with different offences or some offences 
committed at different times or in separate tran¬ 
sactions were tried together at one trial it would 
result in lot of confusion and would be prejudicial 
to the accused in properly defending themselves. 
The different clauses of S. 239 mention the cate¬ 
gories of persons who can be tried together at one 
trial. 

It could never be the intention of the legisla^ 
ture that the different categories of persons mem 
tioned in the different clauses could all be tried 
together for the different offences committed by 
all of them either jointly or severally. If the 
different clauses of S. 239 are considered supply 
mentary to each other and not independerit and 
exclusive of each other, then persons falling in 
clause (e) could be tried with persons falling m 
clauses (f) and (g). In other words persons ac¬ 
cused of theft, extortion or criminal misappropria¬ 
tion receiving or retaining stolen property or assist¬ 
ing in the disposal or concealment of the 
or attempting and abetting the commission of ay 
of these offences can be tried with persons a(> 
cused of offences relating to counterfeit com. j- 
agree with the views expressed by the FuU Bencn 
of the Bombay High Court and by the Sind Court. 
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(44) My answer to the question is that the diffe- 
renc clauses ol S. 239, Cr. P. Q. are mutuuUy ex¬ 
clusive and not supplementary to each ocner and 
in order to decide cne question whether cunerent 
persons accused of difiereuX offences the court 
has to loox to these clauses and if their case fell 
within any of these clauses considered individually 
then they would come under the exceptions and 
could be tried togetlier. If they do not lali within 
any of the exceptions mentioned in the different 
clauses of S. 239 then they cannot be tried to¬ 
gether. 

JUDGMENT OF THE COURT: 

(45) Our answer to the question is that the 
different clauses of S. 239 are mutually exclu¬ 
sive le., it is not possible to combine the provi¬ 
sions of two or more clauses in any one case 
or to justify a trial of several persons partly by 
applying the provisions of one clause and partly 
by applying the provisions of another clause or 
other clauses. A trial of several persons is valid 
only if the joinder of all the persons is permitted 
by any one of the clauses. 

A/D.H.Z. Answer accordingly. 
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V. BHAKGAVA J. (22-1-1954). 

Ram Dass, Applicant v. Board of Revenue U. P. 
Allahabad and others, Opposite Party. 

Misc. Writ No. 37 of 1954. 

(a) Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), ys. 6 and 23 
— Validity — (Constitution of India, Art. 245). 

Under clause ti) of S. 6 read with S. 26 the 
State government has power to piescribe the 
nature of suits and proceedings pending at 
the date of vesting which are to be stayed. 
Thereafter under S. 26 the State government 
is empowered to make rules to provide for 
the disposal of such suits and proceedings as 
have been stayed under clause (ij of S. 6. 
The delegation of this rule making power to 
the State government by the U. P. Legislature 
is valid and cannot be challenged. AIR 1952 
SC 252, Rel. on. (Para 2) 

(b) Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), Ss. G and 26 

Rules under, Rr. 4 and 6 — Validity. 

Rules 4 and 5 of the rules framed under 
the U. P. Zamindari Abolition and Land Re¬ 
forms Act are not in contravention of or 
beyond the scope of the power of making 
rules granted to the State Government under 
Ss. 6 and 26 of the Act. (Para 2) 

(c) Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), Ss. 6 and 2G 
^ Rules under, Rr. 4 and 6 — Applicability. 

Rules 4 and 5 which are valid clearly govern 
suits under S. 180, U. P. Tenancy Act irres¬ 
pective of whether the land in the suit was 
the Khudkasht of the intermediary or was of 
any other kind. Consequently, the Board of 
Revenue has jurisdiction to abate the suit 
under S. 180, U. P. Tenancy Act as well as 
second appeal pending before it having arisen 
out of that suit. tPara 3) 

CASE REFERRED : Para 

(A) (V39) AIR 1952 SC 252: 31 Pat 565 (SC) 2 
ttarish Chandra Sharma, for Applicant, 

petitioner by this petition under 
226 of the Constitution praj's for the issue 


of a writ of certiorari quashing the orders of 
the Board of Revenue dated 9-10-1953 and 16-10- 
1953 and for the issue of a writ of mandamus 
directing the Board of Revenue to decide Second 
Appeal No. 137 of 1948-49, which was instituted 
before it, on merits. A further direction or in¬ 
junction was sought directing the opposite party, 
Ramji Lai restraining him from talcing possession 
over the land in dispute in pursuance of the order 
of the Board of Revenue referred to above. 

The grounds on which these writs and direc¬ 
tion or injunction are sought have been mention¬ 
ed as only being two in number. The first ground 
is that Rules 4 and 5 framed under the U. P. 
Zemindari Abolition and Land Reforms Act of 
1950 are ‘ultra vires’, being in contravention of 
the rule making power of the State government 
under S. 26 of that Act, and consequently the 
order of the Board of Revenue abating the suit 
out of which S. A. No. 137 of 1948-49 arose is 
also ‘ultra vires’ and liable to be quashed. The 
second ground is that the land in dispute was 
admittedly the khudkasht of the intermediary on 
the date of vesting and even if Rule 5 framed 
under the U. P. Zemindari Abolition and Land 
Reforms Act be aoplied, the Board of Revenue 
had no jurisdiction lo abate S. A. No. 137 of 
1948-49. 

(2) After hearing learned counsel for the peti¬ 
tioner I find that there is no substance in either 
of the two grounds taken by the petitioner. The 
relevant rule making power of the State govern¬ 
ment is laid down in S. 26, U. P. Zemindari Abo¬ 
lition and Land Reforms Act of 1950. It permits 
the State government to make rules, ‘inter alia', 
so as to provide for the disposal of suits and 
proceedings stayed under Chapter II of the Act 
and to provide for matters which are to be, and 
may be, prescribed. Under S. G, clause (ii suits 
and proceedings of the nature to be prescribed 
pending in any court at the date of vesting, and 
all proceedings upon any decree or order passed 
in any such suit or proceeding previous to the 
date of vesting have to be stayed. 

Thus under cl. (i) of S. 6 read with S. 26 the 
State government has power to prescribe the 
*^ature of suits and proceedings pending at the 
date of vesting which are to be stayed. There¬ 
after under S. 26 the State government is om- 
Dowered to make rules to provide for the disposal 
of such suits and proceedings as have been stayed 
under cl. (i) of S. 6. The delegation of this 
rule making power to the State government by 
the U. P. Legislature is valid and cannot now 
be challenged in this Court* due to the decision 
of the Supreme Court in — ‘State of Bihar v. 
Kameshwar Singh’, AIR 1952 SC 252 (A), in 
which the Supreme Court declared that the U. P. 
Zemindari Abolition and Land Reforms Act of 
1950 is valid in its entirety. That declaration of 
law by the Supreme Court is binding on all High 
Courts under Art. 141 of the Constitution. Conse¬ 
quently cl. (i) of S. 6 as well as S. 26 of the 
U. P. Zemindari Abolition and Land Reforms Act 
have to be held valid and all that can be said 
in connection with this petition is whether the 
rules which have been made by the Uttar 
Pradesh government are covered by the power 
granted to it by these provisions of the U. P. 
Zemindari Abolition and Land Reforms Act, 1950. 

Rule 4 prescribes the nature of the suits and 
proceedings which are to be stayed under cl <i) 
of S. 6. Obviously, therefore, the rule is within 
the specific power granted to the State Govern- 
ment to make rules in that behalf. Rule 5 lavs 
down the procedure according to which the suit 
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stayed under rule 4 are to be disposed of and 
I'equires that suits of certain types stayed under 
Rule 4 shall be abated. Abatement of a suit is 
clearly a method of disposal of the suit. Clearly 
again, therefore, the provisions of Rule 5 are 
within the rule-making power of the State of 
Uttar Pradesh granted to it by clause (b) of 
sub-sec. (2) of S. 26 of the U. P. Zemindari Abo¬ 
lition and Land Reforms Act. 

Learned counsel has not been able to show 
that any part of these rules deals with matters 
which are not covered by cl. (i) of S. 6 or cl. (b) 
of sub-sec. (2) of S. 26 of the Zemindari Aboli¬ 
tion and Land Reforms Act and there is clearly 
therefore no force in the contention that Rules 4 
land 5 of the rules framed under the U. P. Zemin¬ 
dari Abolition and Land Reforms Act are in con¬ 
travention of or beyond the scope of the power 
of making rules granted to the State Government 
under sections G and 26 of the U. P. Zemindari 
Abolition and Land Reforms Act. The first 
ground is, therefore, clearly untenable. 

(3) The second ground taken in the petition on 
the face of it has no force. If Rules 4 and 5 
are held to be valid they clearly govern suits under 
S. 130. U. P. Tenancy Act irrespective of whether 
the land in the suit was the khudkasht of the 
intermediary or was of any other kind. The suit 
which has been abated by the Board of Revenue 
was under S. 130, U. P. Tenancy Act and conse¬ 
quently the Board of Revenue had jurisdiction to 
abate the suit, as well as S. A. No. 137 of 1948-19 
pending before it having arisen out of that suit. 

(4) The petition has, therefore, no force and 
is rejected. 

A/K.S.B. Petition rejected. 
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V. BHARGAVA J. (6-1-1954). 

Newspapers Ltd., Allahabad. Petitioner v. State 
Industrial Tribunal, U. P. Allahabad and others, 
Opposite Party. 

Misc. Writ Nos. 556 and 651 of 1953. 

(a) U. P. Industrial Disputes Act (28 of 1947), 
S. 2 — “Workman” — “Dismissed employee — 
(Industrial Disputes Act (1947), S. 2(s)), 

A dismissed employee falls within the defi¬ 
nition of a “workman” and a dispute raised 
by him in connection with his non-employ¬ 
ment does fail within the purview of the term 
“industrial dispute”. AIR 1952 All 992, Relied 
on. (Para 6) 

(b) Industrial Disputes Act (1947), S. 2(k) — 
Industrial Dispute — Single workman — (U. P. 
Industrial Disputes Act (28 of 1947), S. 2). 

An industrial dispute can come into exist¬ 
ence even if the parties to the dispute be a 
single employer and a single workman pro¬ 
vided. of course, other conditions are satisfied. 
AIR 1953 SC 58; AIR 1951 Mad 616, Relied on. 

(Para 16) 

(c) Constitution of India, Art. 226 — Reference 
of industrial dispute to Industrial Tribunal 
and Industrial Appellate Tribunal of India 
on its own motion and not on report of 
Conciliation Board — Invalidity of report of 
and of proceedings before Board are not 
material for consideration of writ application — 
(U. P. Industrial Disputes Act, (28 of 1947), Ss, 3, 
4 and 8). 

Where the reference to the U. P. Industrial 
Tribunal was made by the State Government 
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by Notification in exercise of the powers con¬ 
ferred by Ss. 3, 4 and 8, U. P. Industrial Dis¬ 
putes Act, 1947 and in pursuance of the provi¬ 
sions of cl. 10 of the Notification under S. 3, 

U. P. Industrial Disputes Act, 1947 and the 
notification referring a dispute to the Indus¬ 
trial Tribunal clearly mentioned that the State 
Government was satisfied that the industrial 
dispute existed, in applications for writs 
against orders of the U. P. Industrial Tribunal 
and the Labour Appellate Tribunal of India, 
while examining the proceedings in connection 
with the exercise of powers of the High Court 
under Art. 226 of the Constitution, the High 
Court cannot go into the question whether 
that satisfaction W'as right or wrong. 

The State Government is competent to make 
a reference to the Industrial Tribunal of its 
own motion, and, when nothing was said in 
the notification referring the dispute to the 
Industrial Tribunal, that it was referred in 
pursuance of the report of the Conciliation 
Board, it must be held that the reference is 
made by the State Government of its own 
naotion and the invalidity of the report of the 
Board or proceedings before the Board are not 
material in considering the writ application. 

(Para 17) 

(d) Constitution of India, Art. 226 — Ques¬ 
tion of fact — Proper representation of employee 
before Industrial Dispute Tribunal — (Industrial 
Disputes Act (1947), S. 36). 

Whether a person representing the employee 
in proceeding before Industrial Tribunal was 
proper person to represent him is a question 
of fact. Where the point was raised before 
the Industrial Tribunal and decided by it, it 
cannot be raised in writ application against 
the decision of the Tribunal. In any case, 
where the order of the Industrial Tribunal 
has merged in the order of the Labour Appel¬ 
late Tribunal of India and there is no 
grievance at all that there was any irregularity 
in the procedure before the Labour Appellate 
Tribunal of India and it is that order which 
has now to be given eilect to and that order 
is valid and without any defect, the conten¬ 
tion that there was no proper representation, 
cannot be raised before the High Court hear¬ 
ing the writ application. (Para 18) 

CASES REFERRED ; Paras 

(A) (V39) AIR 1952 All 992; 1952 All LJ 353 6 

(B) (V36) AIR 1949 FC 111: ILR (1949) Bom 

686 (FC) 6 

(C) (V40) AIR 1953 SC 58: 1953 SCR 302 3 

(D) (V38) AIR 1951 Mad 616 : 1949-2 Mad LJ 

789 11 

(E) (1942) 1942-2 All ER 425: 1943 AC 166 14 

(F) (1943) 1943-2 All ER 633 14 

(G) (1909) 1909 AC 506: 78 LJ KB 1025 15 

(H) (’51) 55 Cal WN 256 16 

B. M. Lai Srivastava, for Petitioner; S. C., (for 
Nos. 1 and 2); and D. Sanyal, (for No. 3) for 
Respondents. 

JUDGMENT: The petitioner and the opposite- 
parties in both these writ petitions are identical 
and both of them relate to the same subject- 
matter and have, therefore, been heard together. 

Both the petitions were filed by the Newspapers 
Limited, Allahabad, alleging that opposite oarty 
no. 3, Tejammul Husain, who was employed m 
the petitioner's company as a Lino operator, 
in the interest of maintaining discipline 
among the workers who had made complaints 
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against him, dismissed by the petitioner in ac¬ 
cordance with rule 12 (ii) of the standing orders 
of the workers of the petitioner's company. This 
order of dismissal was passed on 8-5-1952. There¬ 
upon, a representation was made regarding tiie 
I propriety of this order of dismissal to tne Regional 
I Conciliation Officer, Allahabad, by the U. P. Work- 
j ing Journalists’ Union, Lucknow, tlirough one 
1 R. K. Sharma who claimed to be its President 
^ though Tajammul Husain was not a member of 
the Union and the Union had nothing to do W'ith 
the employees of the petitioner. 

The Regional Conciliation Board took up the 
matter on this representation but no settlement 
; was arrived at and consequently the Conciliation 
: Officer submitted his report to the State Govern- 
ment. Thereupon the State Government issued a 
notification on 3-1-1953 referring the industrial 
dispute to the Industrial Tribunal, U. P., Alialia- 
bad, specifying the matters of dispute in that noti¬ 
fication. The Industrial Tribunal, u. P., Allahabad, 
heard the parties and gave its decision on 13-2-1953. 

During the hearing of the dispute by the Indus¬ 
trial Tribunal, Tajammul Husain was represented 
by R. K. Sharma on the basis of a written autho¬ 
rity from lajammul Husain and the objection of 
; the petitioners that R. K. Sharma had no right 
\ to represent Tajammul Husain was overruled. The 
petitioners went up in appeal to the Labour Appel¬ 
late Tribunal of India from the order of the 
U. P. Industrial Tribunal. The Labour Appellate 
Tribunal of India gave its decision on 24-7-1953. 

Before this decision could be given by the 
^bour Appellate Tribunal and while the proceed¬ 
ings were pending before it, the petitioner moved 
the writ application no. 556 of 1953, challenging 
. the validity of the proceedings in the U. P. Indus- 
f trial Tribunal and asking for the issue of a writ 
' of certiorari to remove the proceedings that were 
pending in the Labour Appellate Tribunal of India, 
and for quashing the order made by the U. P. 
Industrial Tribunal. 

The second Writ Application No. 651 of 1953 was 
moved subsequently after the judgment of the 
Labour Appellate Ti'ibunal of India had been given. 
The facts given in support of this petition were 
also the same but the prayer had to he altered 
inasmuch as a writ of certiorari W'as asked for to 
quash the decision given by the Labour Appellate 
Tribunal of India. 

(2) The petitioner's contention in support of 
these petitions which need be considered are only 
four in number. 

The first contention is that Tajammul Husain 
Was not a workman at all at the time when the 
dispute was referred by the State Government to 
the Industrial Tribunal and, since Tajammul 
Husain was not a workman, there was no industrial 
ohipute which could be referred, so that the re¬ 
ference was incompetent, 

(3) The second contention is that there was no 
Industrial dispute at all which could be referred, 

' ^ between an employer and an indi¬ 

vidual workman is not an industrial dispute with- 
Jn the meaning of that word, as defined in the 
U. P. Industrial Disputes Act, 1947. 

(4) Tile third contention is that the reference of 
fhe case to the Conciliation Board on a represen¬ 
tation made by the U. P. Working Journalists' 
Union, Lucknow, as well as the reference by the 
btate Government to the U. P. Industrial Tribunal 
Were incompetent and not in accordance with the 

Industrial Tribunal Disputes Act, or the 
orders passed thereunder. 
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(5) The 4th contention is that the orders were 
liable to be set aside on the ground that Tajammul 
Husain had been wrongly represented by R. K. 
Sharma during the proceedings before the U. P. 
IndusU’ial Tribunal. 

(6) It does not appear to be necessary for me 
to consider the first contention in detail as that 
point is now settled by a decision of a Division 
Bench of uiis Court which is binding on me. It 
was held in — 'Ganeshdas Ramgopal v. Govt, 
of the State of Uttar Pradesh’, AIR 1952 All 992 (A) 
that a dismissed employee falls within the defini¬ 
tion of a "workman” and a dispute raised by him 
in connection with his non-empioyment does fall' 
within the purview of the term “industrial dis-' 
puto”. This view was based on a decision of the 
Federal Court in — ‘Western India Automobile 
Association v. Industrial Tribunal, Bombay’, AIR 
1949 FC 111 (Bj. In accordance with this deci¬ 
sion this contention of the petitioners has to be 
rejected. 

(7i The main argument on behalf of the peti¬ 
tioner has been on the second point raised in sup¬ 
port of this petition. In the U. P. Industrial Dis¬ 
putes Act, 1947 (No. 23 of 1947j tne expression 
"Lidustrial dispute" is not separately defined. It 
is laid down in the definition that this expression 
shall have the same meaning as assigned to it in 
the Industrial Disputes Act, 1947 (Central Act 14 
of 1947). In that Act the definition is as follows: 

“Industrial Dispute” means “any dispute or dif¬ 
ference between employers and employees, or 
betv/een employers ana workmen, or between 
workmen and wormnen, which is connected with 
the employment or non-employment of the terms 
of employment or with Uie conditions of labour, 
of any person.” 

(8) The submission of learned counsel is that 
this definition uses the words “employers and em¬ 
ployees”. “employers and workmen” and “workmen 
and workmen” in the plural and consequently a 
dispute can be an industrial dispute only if it in¬ 
volves more than one workman, and a dispute bet¬ 
ween an individual workman and an employer 
would consequently not be an industrial dripute. 
It however appears that, if the language of the 
definition alone is considered, it is wide enough 
to cover cases of dispute between an individual 
employer and an individual workman though the 
definition refers to employers and workmen in 
the plural, because according to S. 3, General 
Clauses Act. 1897 a word in plural includes one in 
singular and vice versa. The mere fact that the 
defimtion refers to ‘employers' and ‘employees 
does not, therefore, indicate that a dispute or a 
difference betw'ecn one employer and an employee 
is not be deemed to be included within this defini¬ 
tion. 

There is no doubt as remarked by the Supreme 
Court in — ‘D. N. Banerji, Administrator of Budge 
Budge Municipality v. P. R. Mukherjee’, AIR 1953 
SC 58 (C) that 

“the words ‘industrial dispute” convey the mean¬ 
ing to the ordinary mind that the dispute must 
be such as would affect large groups of workmen 
and employers ranged on opposite sides on some 
general questions on which each group is bound 
together by a community of interests—such as 
wages, bonius, allowances, pensions, provident 
fund, number of working hours per w^eek holidays 
and so on.” 

It was, however, held in the same case that 

“having regard to the modern conditions of 
society where capital and labour have organised 


Newspapeks Ltd., All, v. State ( V , Bhargava J .) 


518 Allahabad Newspapers Ltd., All. 

themselves into groups for the purpose of fight¬ 
ing their disputes and settling them on the 
basis of the tlieory that union is strength and 
collective bargaining has come to stay, a single 
employee’s case might develop into an industrial 
dispute, when, as often happens, it is taken up 
by the trade union of wliich he is a member and 
there is a concerned demand by the employees 
for redress. Such trouble may arise in a single 
establishment or a factoi^. It may well arise 
also in such a manner as to cover the industry 
as a whole in a case where the grievance, if any, 
passes from the region of individual complaint 
into a general complaint on behalf of all the 
workers in the industry.” 

(9) In tills connection it has to be noted that it 
is not merely the words “employees” and “work¬ 
men” which are used in the plural but even the 
word “employers” has been used in the definition 
in plural. 

If it be possible to construe this definition as 
indicating that the use of the plural word “work¬ 
men” requires that there should be more than one 
workman involved in the industrial dispute, it 
would also have to be held that there could be no 
industrial dispute which involves one single em¬ 
ployer. If two words are both used in plural in 
the same provision of law, it must necessarily be 
inferred that the legislature laid down that both 
the words must be interpreted in the same 
manner. 

Consequently, there can be only two interpreta¬ 
tions—either that it is possible for an industrial 
dispute to arise even if the dispute is between one 
individual employer and one individual workman 
or that there can be an industrial dispute only 
when not only the workmen but also the em¬ 
ployers are more than one in number. 

Tlie interpretation, which would require that 
there must be more than one employer as a party 
for an industrial dispute to come into existence 
would, on the face of it, defeat the purpese of the 
Industrial Dispute Act altogether. Cases of indus¬ 
trial dispute in which more than one employer as 
well as more than one employee is involved are 
not very frequent. There are of course very trequent 
cases where the employer is only one and the em¬ 
ployees are large in number and it is difficult to 
hold that this Act was not meant to govern the 
latter class of cases. The legislature could not 
have intended to restrict the application of this 
Act to the few cases where a large number of em¬ 
ployers, on the one side, and a large number cf 
employees or workmen, on the other side, happen 
to be parties to the dispute. 

The narrow interpretation sought to be given 
on behalf of the petitioner to the word “workmen" 
so as not to include cases of dispute involving only 
one single workman, is, therefore, clearly one that 
would almost nullify the provisions of this Act 
and make it useless for the purpose for which it 
was enacted. This result follows because, once it 
is held that the word “workmen” cannot be in¬ 
terpreted to refer to a single workman, it will have 
to be necessarily held that the plural v/ord “em¬ 
ployers” cannot be held to refer to one single 
employer. 

In this connection, reference may be made to 
cl. (c) of S. 18 of this Act. Section 18 lays down 
the persons on whom settlement and av/ards 
arrived at in the course of conciliation proceedings 
under the Act or an award which is declared by 
the appropriate Government to be binding under 
sub-section (2) of S. 15, shall be binding. 
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It defines four classes of persons on whom settle, 
ments or awards are binding. Clause (a) makes it 
binding on all parties to the industrial dispute* 
Clause (b) on all other parties summoned to appear 
in the proceedings as parties to the dispute except 
in cases where the Board or the Tribunal records 
the opinion that such parties were summoned 
Without proper cause; Clause (c) lays down that 
where a party referred to in clause (a) or clause 
(b) is an employer, his heirs, successors or assigns 
in respect of the establishment to which the dispute 
relates, would also be bound by the settlement or 
award. 

The use of the word “employer” in the section 
in this clause is a clear indication that the Act 
contemplated a single employer as a party to the 
industrial dispute the settlement of which or the 
award in which is made binding on persons under 
S. 18 of the Act. Clause (d) then refers to the settle¬ 
ment or award being binding, where a party is 
composed of workmen, on all persons who were 
employed in the establishment or part of the esta¬ 
blishments, as the case may be, which the dispute 
relates on the date of the dispute and all persons 
who subsequently become employed in that esta¬ 
blishment or part. 

(10) It appears to me that it is not necessary 
that in respect of every industrial dispute there 
must be persons of all the four classes mentioned 
in clauses (a) to (d) of S. 18 so as to be bound by 
the settlement or award. There can certainly be 
cases where there may be persons who fall within 
clause(a) alone and none who fall within the other 
three clauses. Occasions must frequently arise 
when no other parties are summoned to appear 
in the proceedings as parties to the dispute besides 
those who were originally parties to the industrial 
dispute and in such cases cl. (b) of S. 18 would not 
come into operation at all. The inclusion of the 
class of persons in clause(b) of S. 18 cannot be 
deemed to make it compulsory for the Conciliation 
Board or the Tribunal to summon parties, whether 
necessary or not, as additional parties to the dis¬ 
pute so as to have persons covered by this clause. 

Similarly, there can be cases where a party refer¬ 
red to in clause (a) or (b) may not be composed 
of many workmen but may consist of a single 
workman. In such a case there would be no persons 
covered by clause (d) of S. 18 who could be bound 
by the settlement or the award. The mere non¬ 
existence of such a body of persons would not make 
this clause (d) redundant or bring it into conflict 
with other provisions. Obviously, clause (d) has 
been provided for cases where the dispute happens 
to be of a general nature which could be settled 
between the employer and all his workmen concern¬ 
ed with that dispute and to ensure that, if any such 
dispute is settled or adjudicated upon, it should 
not be necessary to have a fresh settlement or 
adjudication at the instance of other workmen, 
similarly situated. 

This clause, therefore cannot be taken to give 
an indication that there can be no dLspute between 
an individual workman and his employer. On the 
other hand, as I have held earlier, the language of 
clausefc) of S. 10 leads to the contrary view that 
an individual employer is contemplated as being 
the sole party to an industrial dispute and, if there 
can be one individual employer, there is no reason 
why there cannot be one individual workman m 
that capacity. 

(11) Learned counsel for the petitioner plac^ 
reliance on a decision of a Division Bench of the 
Madras High Court in the — ‘Kandan Textile Ltd 
v Industrial Tribunal (1) Madras’, AIR 1951 Maa 
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616 (D), in which this point was considered by the 
Madras High Court. Rajamannar C. J. in that case 
remarked— 

“I must confess that tnt language of the defini¬ 
tion of “industrial dispute” is so wide that, giving 
the words their ordinary meaning, even a dispute 
between an employer and one of the workmen 
or between one workman and another w'orkman 
which is connected with one or other of the 
matters mentioned therein would fall witliin the 
definition.” 

With this view I entirely agree. The learned 
Chief Justice goes on to deal with the contention 
that, in construing the definition, the objects of 
the Act and the scheme of the several provisions 
of the Act have to be taken into consideration. He 
then rejected the contention that the statement of 
objects and reasons attached to the bill which was 
enacted as Industrial Disputes Act can be re¬ 
sorted to in order to discover the intention of the 
legislature. He clearly held that it has been often 
pointed out that in construing the enactment such 
statement of objects and reasons would not be 
relevant. Not infrequently, the object and rea¬ 
sons of a legislation, as announced at the initial 
stage of a Bill, do not coincide w^ith the enactment 
when finally passed. 

Thereafter, the learned Chief Justice went on to 
consider whether assistance could be sought from 
the provisions of S. 10(2) of the Industrial Dis¬ 
putes Act which provides that— 

“where the parties to an industrial dispute apply 
in the prescribed manner, whether jointly or 
separately, for a reference of the dispute to a 
Board, Court or Tribunal the appropriate Gov¬ 
ernment, if satisfied that the persons applying 
represent the majority of each party, shall make 
the reference accordingly.” 

The learned Chief Justice was of the opinion that 
this provision did not necessarily lead to the con¬ 
clusion that there could be no industrial dispute 
unless the majority of workmen is ranged as one 
of the parties and in this connection he drew 
attention to the fact that in S. 10(1) of the Act there 
is no such condition which requires to be fulfilled 
before the Government makes an order, referring 
a dispute to a Tribunal. 

(12) Mack. J. who was the other learned Judge 
associated in that decision, however, was of the 
view that the use of the words “majority of each 
party" in sub-section (2) of S. 10, gave indica¬ 
tion that there could be no Industrial dispute un¬ 
less the workmen summoned were more than one 
in number and they represented the majority of 
the workmen concerned in the dispute. 

(13) With respect, I must say that I am unable 
to agree with this view. When interpreting the 
words used in the statute, the effect of the inter¬ 
pretation is to be considered not only with re¬ 
ference to one party but with reference to all the 
parties, as the words used are “majority of each 
party". In every industrial dispute one party 
must be either “an employer or employers” and 
the other “a workman or workmen". 

If it is held that the use of the words “majority 
of each party" implies that there must be more 
than one workman, it will necessarily have to be 
held that there must also be more than one em¬ 
ployer also so that we would again arrive at the 
result that this Act would not apply to industrial 
dispute unless both the employees and the work¬ 
men were more than one in number. In fact, as 
'he word “majority" is also applied to both, it 
would require that the majority of the employers 


as well as the workmen would be necessary parties 
to the industrial dispute. 

Such a result, in my opinion, as I have already 
mentioned earlier, v/ould defeat the purpose of the 
Act, and consequently an interpretation, v/hich 
gives rise to this result, should not be accepted. 

(14) The learned Chief justice also referred to 
some deci&iOiio of the courts in England where 
the word “industrial dispute” is defined in very 
much the same v/ords as in the Industrial Dis¬ 
putes Act, 1947, in this country. It, however, ap¬ 
pears that in none of these cases was it held in 
clear terms that there can be no industrial dis¬ 
pute between one individual workman and one 
individual employer. 

In — ‘National Association of Local Govt. Offi¬ 
cers V. Bolton Corporation’, 1942-2 All E R 425 (E), 
all that Lord Wright said was that the Industrial 
Disputes Act dealt with collective bargaining, trade 
practices and so forth. This sentence cannot be 
construed as laying down that the Industrial Dis¬ 
putes Act v;&s inapplicable to individual disputes 
between an employer and an employee as long as 
it related to matters connected v/ith the industry 
or the employment in the industry. 

In the other case, — ‘Ex parte Keable Press, 
Ltd.’, 1943-2 All E B 633 (F). the point was not 
considered at all because in that case the Union 
had taken up the dispute of an individual work¬ 
man and no question arose v/hether, if the dis¬ 
pute had been taken up by the Union it would 
have been an industrial dispute or not. 

(15) On the other hand, Lord Atkinson in his 
speech in the case of — ‘Conway v. Wade’, 1909 
AC 50S (G) said: 

“In order that a dispute may be a trade dispute 

at all, a workman must be a party to It on 

each side, or a workman on one side and an 

employer on the other.” 

It may be that, in this context in which these 
words occur, Lord Atkinson did not intend to lay 
down specifically that a dispute between an indi¬ 
vidual workman and an individual employer would 
be a trade dispute but the language used is in line 
with the view taken by me above. 

(16) I was also referred by learned counsel to 
a decision of a learned single Judge of the Cal¬ 
cutta High Court in the matter of — ‘J. Chow- 
dhry v. M. C. Banerjee’, 55 Cal W N 256 (H). but 
I find that in that case the question was hardly 
discussed at all and the learned Judge merely 
relied on and followed the view of the Madras 
High Court in the case mentioned by me above, 
with which I find I am unable to agree. 

I consequently hold that an industrial dispute 
can come into existence even if the parties to 
the dispute be a single employer and a single 
workman provided, of course, other conditions are 
satisfied. In this case, there was no argument that 
the dispute was of such a nature that it could not 
be held to be an industrial dispute. Clearly it 
was not a private dispute between two individuals 
but was a dispute relating to the employment or 
non-employment of the workmen in an industry 
run by the petitioner. This contention of the 
petitioner also, therefore, fails. 

(17) The third point raised by learned counsel is 
that in this case the matter was taken up by the 
Conciliation Board on the basis of a representa¬ 
tion by the U. P. Working Journalists’ Union, 
Lucknow, which could not have been done, as a 
Conciliation Board could only take cognizance of 
an industrial dispute if the dispute v/as brought 
up before it in accordance with clause (4) of the 
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order constituting Conciliation Board and Indus¬ 
trial Courts, published in Notification No. 615 (LL)/ 
XVin-7(LL)/5i, dated 15-3-1951. 

Conciliation Boards and industrial courts were 
constituted in tnis State by this notification W'hich 
was issued by the State Government in exercise 
ot its powers coiuerred by clauses (bi, (ci, (d) 
and (g) of S. 3 and S. 8, U. P. Industrial Disputes 
Act, 1947. There can be no doubt that the repre¬ 
sentation on behalf of Tajammul Husain sent by 
the U. P. Working Journalists’ Union, Lucknow, 
was not the proper method of referring the dispute 
to the Board as laid down by clause 4 of this 
Order. Tne report of the Conciliation Officer on 
failure to arrive at a settlement of the dispute 
would also, therefore, not be a report under clause 
6 of that Order. 

The invalidity of the proceedings before the 
Conciliation Board or of the report of the Con¬ 
ciliation Officer are, however, not material at all 
for the decision of these writ cases. In these 
cases writs are sought against the orders of the 
U. P. Industrial Tribunal and the Labour Appel¬ 
late Tribunal of India. The reference to the U. P. 
Industrial Tribunal w'as made by the State Govern¬ 
ment by Notification No. 8177(Srj/XVIII-(LA)- 
261(STi/52, dated 3-1-1953, in exercise of the 
powers conferred by Ss. 3, 4 and 8 of the Industrial 
Disputes Act, 1947 and in pursuance ot tne provi¬ 
sions of cl. 10 of the Notification dated 15-3-1951. 
mentioned above. Clause 10 lays down that— 

“the State Government if it is satisfied that an 
industrial dispute exists may either of its own 
motion, or after considering the report of the 
Conciliation Board made under sub-rule t3) of 
rule 0 or on an application made to it, by order 
in writing, refer any dispute to the Industrial 
Tribunal, or if the State Governnient consider¬ 
ing the nature of trie dispute or the convenience 
of the parties so decides, to any other persons 
specified in that behalf for adjudication." 

The notification referring a dispute to the Indus¬ 
trial Tribunal clearly nientioned that the State 
Government v/as satisfied that the industrial dis¬ 
pute existed and while examining the proceedings 
in connection with the exercise of powers of this 
Court under Article 226 of the Constitution, this 
Court cannot go into the question whether that 
satisfaction was right or wrong. 

It has not been contended that the satisfaction 
of the Government was arrived at without any 
material altogether or was a fraud on the statute 
or statutory orders. The contention of learned 
counsel that there was no competent report of the 
Conciliation Board made under sub-rule (3) of 
rule 6 of that Order must be accepted but the 
notification does not mention that the reference 
was being made in pursuance of any such report. 
The State Government was competent to make a 
reference to the Industrial Tribunal of its own 
motion and, while nothing is said in the notifica¬ 
tion. it must be held that the reference was made 
by the State Government of its own motion and 
consequently the powers exercised were properly 
invoked by the Government. The refere-nce to the 
Industrial Tribunal was, therefore, competent and 
it had jurisdiction to decide the industrial dispute 
referred to it. Thereafter, naturally the Labour 
Appellate Tribunal of India also had jurisdiction 
to decide the appeal against the decision of the 
U. P. Industrial Tribunal. 

_ (18) The last contention on behalf of the peti¬ 
tioner that the U. P. Industrial Tribunal wrongly 
permitted Tajammul Husain to be represented by 
R. K. Sharma in the proceedings before it, needs 


little consideration. Even if there was wrong re¬ 
presentation before the Industrial Tribunal, the 
appellant had his remedy before the Labour Appel¬ 
late Tribunal of India, and he could have sought 
vacation of the order of the Industrial Tribunal 
from that proper court on this ground too. 

A printed copy of the decision of the Labour 
Appellate Tribunal of India was produced before 
me and it shows that the Appellate Tribunal had 
no occasion to deal with any such point. Very 
likely no such point was raised in the appeal be- 
fore it. 

The question whether R. K. Sharma was a com¬ 
petent person to represent Tajammul Husain was 
a question of fact. It was decided against the 
petitioners by the Industrial Tribunal, as is clear 
from their order. This point cannot, therefore, be 
considered now in connection with the prayer for 
the issue of a writ of certiorari. 

In any case, the order of the U. P. Industrial 
Tribunal has now merged in the order of the 
Labour Appellate Tribunal of India and there is 
no grievence at all that there was any Irregularity 
in the procedure before the Labour Appellate Tri¬ 
bunal of India. It is that order which has now to 
be given effect to and that is at least an order 
which is valid and without any defect. This con¬ 
tention also, therefore, fails. 

(19) Both the writ petitions are, therefore, dis- 
mi.ssed with costs to opposite party no. 2 which 
are fixed at Rs. 80/- in each case and to opposite- 
party no. 3 which shall be assessed in each case 
according to the rules of this Court. 

A/R.G.D. Applications dismissed. 
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V. BHARGAVA J. (18-2-1954). 

Vibhuti Narain Singh, Applicant v. Improve¬ 
ment Trust, Benaras and another, Opposite Party. 

Civil Misc. Writ No. 823 of 1953. 

(a) Municipalities — U. P. Municipalities Act 
(2 of 1916), S. ISO — Powers of Improvement 
Trust — U. P. Town Improvement Act l8 of 1919)» 
S. Z9 (1) (b). 

Section 180, U. P. Municipalities Act only 
governs the powers of the Improvement 
Trust in so far as it is not inconsistent with 
the provisions of the Town Improvement Act, 
1919. Any provision in the Municipalities Act 
which would limit the power of the Improve¬ 
ment Trust under S. 29 (1) (b) of the Town 
Improvement Act would, therefore, be incon¬ 
sistent and consequently inapplicable. The 
validity of the order passed by the Improve¬ 
ment Trust has to be judged with reference 
to the provisions of the Town Improvement 
Act. (Para 2) 

(b) Municipalities — V. P. Town Improvement 
Act (8 of 1919), S. 29 (1) (b) — Order under, 
refusing to allow certain construction in contra¬ 
vention of a scheme — Validity — (Constitution 
of India Arts. 19 (1) (f) and 226). 

The petitioner sought permission to con¬ 
struct a building along the side of a road in 
respect of which the Improvement Trust of 
Banaras had already made a Deferred Street 
Scheme prescribing alignment on each side of 
the street. In enforcing this Deferred Street 
Scheme, the Improvement Trust directed by a 
resolution that no construction should be per¬ 
mitted which did not leave 7J ft. wide land 
on either side of the street for widening the 
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road on both sides. In spite of this scheme, 
the petitioner sought to make constructions so 
as to include 7^- it. wide strip of land along 
the street also within his building. The Im¬ 
provement Trust when sanctioning the plan 
directed that no constructions should be made 
over this 7^ ft. wide strip of land except a 
cantilevered balcony subject to its being open 
to sky and air. The petitioner applied under 
Art. 226 challenging the order. 

Held that when the right of the petitioner 
to make the constructions was taken away al¬ 
together by S. 29(1)(b), U. P. Town Improve¬ 
ment Act except to the extent to wliich he 
might obtain written permission of the Im¬ 
provement Trust, his exercise of that right 
would be limited to the extent of the per¬ 
mission granted. The conditions in the per¬ 
mission granted by the Improvement Trust 
W'ere within the powers of the Improvement 
Trust granted to it under S. 29(1 Kb) and 
the order passed was perfectly valid and did 
not in any way infringe the fundamental 
rights of the petitioner. Even if it be said 
that these limitations on his power to make 
constructions on land owned by him do in¬ 
fringe his fundamental right under Art. 
19(l)(f) of the Constitution, the limitation 
was a reasonable limitation in the interest of 
the general public. (Paras 2, 3) 

Rajeshwari Prasad and Ambika Prasad, for 
Applicant; J. Sw'arup, for Opposite Party. 


ORDER : By this petition under Art. 226 of tne 
Constitution the petitioner challenges the validity 
of an order of the Improvement Trust, Banaras. 
Banctioning a plan for constructions submitted 
by the petitioner subject to certain amendments. 
The petitioner seeks the issue of a writ of man¬ 
damus directing the Improvement Trust, Banaras, 
and the Municipal Board, Banaras. to stop them 
from taking coercive measures to enforce the 


amendment of the plan or interfering in the con 

Btruction of the building by the applicant accord 

mg to the plan submitted by him on 9-5-1952. 

The petitioner has admitted in his own peti 

non that his building is sought to be con.struct 

eel along a road in respect of which the Improve 

merit Trust of Banaras has already made a De 

lerred Street Scheme prescribing alignment or 

each side of the street. In enforcing this De 

lerred Street Scheme, the Improvement Trus 

directed by a resolution dated 22-8-1949 that m 

construction should be permitted which did no 

leave 7J ft. wide land on either side of the streo 

lor widening the road on both sides. In r.plh 

Of this scheme, the petitioner sought to mak< 

constructions so as to include 7J ft. wide strip o 

land along the street also within his building. Tht 

mprovement Trust w'hen sanctioning the plar 

irected that no constructions should be made 

ver this ft. wide strip of land except a eanti 

J^?^od balcony subject to its being open to skj 
ana air. 


Ti D petitioner’s contention is that S. 180, 
/ Municipalities Act which governs the exer- 
Tr power by the Town Improvement 

sanction constructions did not empower 
. ® Improvement Trust to impose such a 

bph If On the face of it this contention on 
uf the petitioner completely ignores the 
iQio ^ nrovLcion of the Town Improvement Act, 
under which the Deferred Street Sclieme 
finh by the Improvement Trust. Section 29, 
, (1), clause (b) of that Act lays dowm; 

erect, re-erect, add to or alter 
y building or wall so as to make the same 


project beyond the prescribed alignments of the 

street except with the written permission of the 

Trust.” 

This provision of law specifically takes away 
the power of the petitioner to make constructions 
over the 7^ ft. strip of land. In tiie Deferred 
Street Scheme an alignment of the building was 
prescribed on a land 7^ ft. removed from the 
ooundary of the road. So far as S. 180, U. P.. 
Municipalities Act is concerned, it only governs- 
the powers of the Improvement Trust in so far 
as it is not inconsistent with the provisions of the 
Town Improvement Act, 1919. Any provision in 
the Municipalities Act which would limit the power 
of the Improvement Trust under S. 29(1) (b)»: 
Town Improvement Trust Act would, therefore, be, 
inconsistent and consequently inapplicable. The 
validity of the orders passed by the Improvement 
Trust has to be judged with reference to the pro¬ 
visions of the Town Improvement Act. 

Learned counsel for the petitioner is unable to 
show how the order passed in his case by the 
Improvement Trust is beyond the scope of the 
powers vested in it under S. 29(1) (b) of the Act, 
as reproduced above. When the right of the peti--' 
tioner to make the constructions was taken awa,v 
altogether by S. (29) (1) (b) except to the extent 
to which he might obtain written permission of: 
the Improvement Trust, his exercise of that right! 
would be limited to the e.xtent of the permissioai 
granted. In this ca.se the Improvement Trust chose 
it improper to permit the petitioner to put up 
cantilevered balcony o>-i 7A ft. strip of land with¬ 
out permittine any further constructions on the 
arcade. The permission being limited in this- 
manner the petitioner could not make any con¬ 
struction beyond the extent specified in the order 
granting the permission. It cannot be said that 
the permission granted was in any way void. 

The conditions in the permission granted by the- 
Improvement Trust were within the powers of the' 
Improvement Trust granted to it under S. 29 (1) | 
(b) and I do not see how the order passed in any 
way infringes the fundamental rights of the peti-' 
tioner. Even if it be said that these limitations 
on his power to make constructions on land owned 
by him do infringe his fundamental right under 
Art. 19 (1) (f) of the Constitution, the limitation is a 
reasonable limitation in the interest of the general 
public. It is obviously in the interest of the public 
that the land 71 ft. abutting the road should be* 
left open and should net be allowed to be covered 
except by a single arcade. Learned coun.sel failed 
to show me any connection between the order 
passed by the Improvement Trust and Art. 19 (1) 
(g) of the Constitution. There is no question of 
any right of trade, business or profes.^ion oeing 
affected by an order granting permission to make- 
the construction in this limited manner. 

(3) In these circumstances, the order passed by|- 
the Improvement Trust is valid and the petition!^ 
fails and is dismissed with costs which I assess’ 
at R.S. 200/-. 

A./K.S.B. Petition dismissed.. 
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V. BHARGAVA J. (11-2-1954) 

Ashtbhuja Singh. Petitioner v. Board of Re¬ 
venue Allahabad and others, Opposite Party. 

Civil Misc. Writ No. 1068 of 1953. 

(a) Civil P. C. (1908), S. 98(2), Proviso — 
‘May state the point of law*. 
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A. 1. R. 


The word “may” used in the proviso can¬ 
not be read as equivalent to the word “shall”. 
Under the proviso it is discretionary for the 
Members of the Bench hearing the appeal 
to state the point of law on which they 
differ. If they do not choose to state the 
point of law but proceed to give their judg¬ 
ments differing from each other, the decree 
of the lower court from which the appeal 
has been filed is to be confirmed. 9 All 625 
(FB>, Foil. (Para 3) 

Anno: C. P. C.. S. 98 N. 11. 

(b) Constitution of India, Art. 227 — Decision 
in accordance with law — Interference — Mem¬ 
ber of Board of Revenue allowing second appeal 
and sending it for concurrence to another mem¬ 
ber who differed — Appeal again coming before 
the first member who dismissed it confirming 
the decree of lower appellate Court — Judgment 
is in accordance with law viz. S. 98(2), Proviso. 
Civil P. C. and cannot be interfered with under 
Art. 227 unless it is shown that the Board cxer- 
ci.sed a jurisdiction not vested in it or failed to 
lixercise jurisdiction vested in it. (Para 4) 

CASE REFERRED : Para 

(A) (’87) 9 All 625: 7 All WN 154 (FB) 3 

Gyan Prakash, for Petitioner. 

ORDER : I have heard learned counsel for the 
■petitioner on this petition under Art. 227 of the 
Constitution. By this petition the petitioner 
challenges the correctness of an order cf the 
Board of Revenue dated 9-12-1953 by which a 
second appeal was dismissed by the Boara. The 
petitioner should have approached this court 
under Art. 226 of the Constitution which is the 
appropriate provision for this purpose. 

(2) On merits also this petition has no force. 
It appears that the second appeal was first 
heard by one Member of the Board of Revenue. 
3hri A. Rauf on 22-8-1953 passed his judgment 
holding that he would allow the appeal, .set aside 
the order passed by the Additional Commis¬ 
sioner and restore that passed by the trial court. 
This judgment went for concurrence to another 
Member Shri T. N. Srivastava who differed from 
Shri A. Rauf and held that he would suggest 
that the decree of the Additional CommLs.sioner 
should be maintained and the appeal be dis¬ 
missed. Consequent on this difference of opinion 
between the two Members, Shri A. Rauf, when 
the appeal came up again before him. passed an 
order dismissing the appeal and confirming the 
order of the Additional Commissioner against 
which the appeal was directed. 

(3) Learned counsel’s only point is that since 
there was a difference between two Members of 
the Board of Revenue, a point of law should 
have been stated and referred to a third Mem¬ 
ber of the Board of Revenue under the proviso 
to sub-s. (2) of 3. 98. C. P. C. which is applica¬ 
ble to a procedure before the Board of Revenue. 
,It. however, appears that under the proviso it is 
discretionary for the Members of the Bench 
hearing the appeal to state the point of law on 
which they differ. If they do not choose to state 
the point of law but proceed to give their judg¬ 
ments differing from each other, the clecree of 
Ithe lower court from which the appeal has been 
'filed is to be confirmed. This is exactly what 

happened in this case. 

Learned counsel’s contention was that it was 
compulsory for th© Board of Revenue to state 
the point of law under the proviso and the word 
“may” used in the proviso should be read as 
.equivalent to the word “shall”. This contention 


cannot be accepted in view of a decision of a 
Full Bench of this Court in — ‘Lai Singh v. 
Ghansham Singh*, 9 All 625 (A). In that case 
S. 575, Civil P. C. of 1882 was interpreted. So far 
as the point of interpretation in the present case 
is concerned, the language of the proviso to sub- 
s. (2) of S. 98. Civil P. C., 1908 is the same as 
OGcuiTed in S. 575 of the Code of C. P. C. of 1882. 
There have been changes in the language of the 
proviso but they do not affect the point which 
is being considered in this case, viz., that the 
word "may” should be interpreted as making 
it compulsory, if the Judges differ, to state the 
point of law. That decision of the Full Bench 
of this Court is binding on me. 

(4) Consequently. I have to hold that the 
judgment of the Board of Revenue confirming 
the decree of the court from which the appeal 
had been filed was correct and in accordance 
v/ith the law. No other point has been raised 
which would show that the Board of Revenue 
exercised a jurisdiction not vested in it or failed 
to exercise a jurisdiction vested in it. 

C5) The petition therefore has no force and is 
rejected. 

A/K.S.B. Petition dismissed. 
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V. BHARGAVA J. (18-2-1954) 

Tej Bhan Madan, Petitioner v. Govt, of India, 
Opi3osite Party. 

Misc. Writ No. 120 of 1954. 


(a) Constitution of India, Art. 236 — Juris- 
liction — Writ of mandamus. 

Where the order sought to be challenged 
bv a petition for a writ of mandamus is an 
order passed at New Delhi by the Deputy 
Secretary to the Government of India, the 
High Court of Allahabad has no jurisdiction 
to entertain the petition. Civil Misc. W^ 
Petn No 449 of 1952, D/- 9-10-1953 (All.), 
Rel. 'on. (Para 2) 

(b) Constitution of India. Art. 226 — Writ of 
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given. 

Under Art. 226 the High Court has no 
power to give a direction to the opposite 
oartv by a writ of mandamus as to ^ the 
manner in which the petitioner s petition 
presented to the opposite party should be 
decided by the opposite party. AIR 1951 All 
257 (FB), Rel. on. (Para 3) 


CASES REFERRED : Paras 

(A) (’53) Civil Misc. Writ No. 449 of 1952, 

D/- 9-10-1953 (All) 2 

(B) (V40) AIR 1953 SC 210: 1053 SCR 1144 ^ 

<C) (V40) AIR 1953 All 477: 1953 All LJ 148 

(FB) ^ 

(D) (V38) AIR 1951 All 257: ILR (1951) 

1 All 269 (FB) ^ 

Baleshwari Prasad, for Applicant. ' 

ORDER: I have heard learned counsel for j 

the petitioner on this petition under Art. 22b oi 
the Constitution. 

(2) By this petition the petitioner seeks ^sue 
of a writ of mandamus to the Government oi 
India through their Deputy Secretary. Min^try t 
of Finance, Department of Economic Anairs. 
Shri E. K. Kaul. I. C. S.. New Delhi, command- , 
ing the opposite party to accept the petjtion oi - 
the petitioner under Art. 14, Constitution : 
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( India and thereby declare him eligible for en¬ 
rolment as a member of the Institute of Char¬ 
tered Accountants of India or at least admission 
to the final examination for the said enrolment. 
A preliminary point that arises is whether a 
writ of mandamus can be issued to the Gov¬ 
ernment of India through the Deputy Secretary 
at New Delhi by this Court. 

The petition and the affidavit filed in support 
^ of it show that the petition of the petitioner 
I which has not been accepted by the opposite 
I party and which the petitioner says was a peti- 
! tion under Art. 14 of the Constitution was pre- 
I sented to the opposite party at New Delhi and 
was rejected there. The writ of mandamus sought 
is that the opposite party should accept the 
j prayer in that petition. The order of acceptance 
of the petition to be passed by the opposite 
party would also have to be passed at New Delhi. 
By this petition, therefore, directions are sought 
from this Court against the opposite party in 
respect of an act done at New Delhi v/hich is 
not a place within the jurisdiction of this Court. 
It may be that, if the petitioner’s petition un¬ 
der Art. 14 of the Constitution had been ac¬ 
cepted by the opposite party, it might have 
given some rights to the petitioner which he 
might exercise within the jurisdiction of this 
Court. But this fact would not give jurisdiction 
to this Court to issue a writ of mandamus to the 
opposite party in respect of acts done entirely 
outside the jurisdiction of this Court. 

This view of mine is supported by a decision 
of a division Bench of this Court in — Inderjeet 
Singh v. Chief Commercial Manager, E. I. Rly., 
Calcutta’, Civil Misc. V/rit No. 449 of 1952. D/- 
9-10-1953 (All.) (A) in which case the Supreme 
. Court decision in — ‘Election Commission, India v. 
) Saka Venkata Rao’, AIR 1953 SC 210 (B» as 
• well as the Full Bench decision of this Court in 
— ‘Maqbulunissa v. Union of India’. AIR 1953 
All 477 (C) were discussed and interpreted. The 
division Bench held in that case that since the 
order challenged by the petition for a writ of 
mandamus was an order passed at New Delhi 
this Court had no jurisdiction to issue the writ 
sought for. The circumstances in the case before 
me are identical and consequently this writ 
petition cannot be entertained. 

(3) A further point may also be taken notice 
of. The prayer in this petition is for the issue 
of a writ of mandamus commanding the oppo¬ 
site party to accept the petition of the peti¬ 
tioner and to declare him eligible for enrolment 
^ a member of the Institute of Chartered Ac¬ 
countants of India or at least for admission to 
fhe final examination for the said enrolment. It 
Is clear from the wording of the prayer that 
the petitioner wants this Court to direct the 
cppo.site party as to the manner in which the 
petitioner’s petition presented to the opposite 
party should be decided by the opposite party, 
juch a direction cannot be given by this Court 
by a writ of mandamus as was held by a Full 
» Bench of this Court in — ‘Moti Lai v. Govt, of 
'■ ®^ate of Uttar Pradesh', AIR 1951 All 257 (D). 
This Ls another ground on which this petition 
n^ust fail. 

(4) The petition is accordingly rejected. 
A/K.S.B. Petition dismissed. 
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(FULL BENCH) 

MALIK C. J., DESAI AND 
MUKERJI JJ. (28-9-1953) 

State V. Padma Kant Malviya and another, 
Opposite Party, 

Misc, Case No. 4 of 1950. 

tCriminal P. C. (1898), Ss. 5(2), 4(1) (o) — 
Contempt of Court is not “offence” — Con¬ 
temner is not “accused’’ — Cross-examination of 
contemner, on ahidavit filed by him — (Oatlis 
Act (1873), S. 5) — (Ccnstatuhon of India, Art. 
20(3) ) — (Contempt of Courts Act (1952), S. 
1 ). 

Per Full Bench: Contempt of Court is 
not an offence vhthin the meaning of S. 5‘ 
(2). Criminal P. C. 

The alleged contemner is not an accused 
person within the meaning of S. 5, Indian 
Oaths Act, 1873. 

An alleged contemner is not a person 
accused of an offence within the meaning of 
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MALIK C. J.: 

I have read the judgments prepared by learned 
brothers Desai and MuKerji, JJ. and agreed to the 
answers proposed by tnem. 

(2) So tar as the second question is concerned, 
it presents no diliicully and it is not necessary 
lor me to add anything to what has already been 
said. All Lhai the Gains Act provides is, that no¬ 
thing contained in the Oaths Act shall authorise 
the adnumsiration oi oath to an accused person 
in a criminal proceeding. Reliance is not placed 
by the learned Government Advocate on anything 
in tile Oaths Act to entitle him to cross-examine 
the contemner. 

(3) The third question is a little difficult. Article 
20(,3) of the Constitution provides that: 

"No person accused of any offence shall be com¬ 
pelled to be a witness against himself." 

We are concerned with the words "accused of an 
offence". I shall not like in this case to consider 
the larger quesuon whether the words "accused of" 
are restrictive and mean a person against whom 
proceeding in a criminal coint lor any ouence com¬ 
mitted by him has in fact been started. 

To similar provision in the Constitution of the 
United Siates though slightly dillerently worded, 
tne American Courts have given a much wider 
meamng. Confining mysed, tnerelore, to tne word 
‘otience, (sicj the word has not been defined in 
the Constitution but Art. 33/ provides that unless 
the cciUext otherwise requires, the General CGuses 
Act, 133/ shali, subject to any auaplations and 
modifications that may be made tnerein under 
Art. 372, apply for lue interpreUtion of the Con¬ 
stitution. The word ‘oiionce’ has been defined 
in the General Clauses Act (No. 10 of 1897> as 
meaning "any act or omission made punishable 
by any law lor the time being in force I tiiink 
the words "made punishable by any law for the 
time being in force" are important. 

In Art. 13(3) of the Constitution "law" is defined 
as "including any Ordinance, order, bye-law, rule, 
regulation, notification, custom or usage having in 
the teiTiLoi 7 of India the force of law." "Law as 
in force", on the other hand, have been defined 
as 

"including laws passed or made by a Legislature 
or other competent authority in the teiTitory of 
India before the commencement of this Consti¬ 
tution and not previously lepealed." 

No doubt these two definitions are applicable 
only to Art. 13 of the Constitution and cannot, 
therefore, be treated as a sure guide. 

In Art. 333 of the Constitution though law has 
not been defined, existing law has been defined 
which would only include statute law. That, how¬ 
ever may also not be a sure guide. It is, however, 
important to note that nothing can be a crime 
or an offence unless the law makes it so. 

(4) It is not necessary to give in detail how 
the Criminal Law has developed in this country. 

Before the passing of the Penal Code and the 
modification of the law, Criminal Law applied in 
the presidency towns and w’ithin a certain area 
thereof wns the Criminal Law of England, but in 
the rest of the counti 7 where the courts esta¬ 
blished by the British were functioning it was 
mostly the Mohamedan Law relating to crimes 
that was applied. The Penal Code was drafted 
in 1837 though for various reasons it could not be 
enacted till 1880. The general principles upon 
which the Code was based was described as follows 
(see letter of Lord Auckland dated 14-10-1837, and 
Parliamentary Papers 1837-38 (673), 41, 463): 


A. I. R. 

"Your Lordships in Council will perceive that the 
system of penal law which we propose is not a 
digest of any existing system, & tnat no exist¬ 
ing system has furnished us even with a ground¬ 
work". 

Then the prevailing state of Criminal Law in 
India was described and then it was said; 

"Under these circumstances we have not thought 
it aesirable to take as the ground-w^ork of me 
code any of the systems oi law now in force 
in any part of India. We have, indeed to the 
best of our ability, compared the code with all 
those systems, and we have taken suggestions 
from all; but we have not adopted a single pro¬ 
vision merely because it formed a part of any 
of those systems.” 

The Penal Code w'as enacted in 1860 and it pur¬ 
ported to codify the Criminal Law of India as ap¬ 
plicable to the country. Its Preamble is as fol- 
iows; 

"Whereas it is expedient to provide a general Penal 
Code for British India; it is enacted as iollows.” 
Seciiou 2 is to the effect that: 

"Every person shall be liable to punishment under 
the Code and not otherwise for evezw act or omis¬ 
sion contrary to the provisions thereof.” 

And S. 5 is to the effect that: 

"Nothing in this Act is intended to repeal, vary,, 
suspend, or affect any of the provisions of the 
Statute 3 & 4, William IV, Chapter 85, or of any 
Act oi Parliament passed alter that Statute in 
anjnvise affecting tne East India Company or 
the said territories, or the inliabitanls thereof; 
or any of the provisions of any Act for punish¬ 
ing mutiny and desertion of officers, solffiers, 
sailors or airmen in the service of Her Majesty 
.or of any special or local law.” 

A special or local law was thus saved by S. 5. 

(5) Coming to the definition of the word "off¬ 
ence" in the Penal Code, S. 40 of the Code pro¬ 
vides that: 

"Except in the chapters and sections mentioned 
in clauses 2 and 3 of this section, the word 
"offence" denotes a thing made puiiisiiable by 
this Code." 

Clause 2 mentions certain sections of Chapter 4 
and Chapter oA and lays down that in this sec¬ 
tion 

"the word "offence” denotes a thing punishable 
under the Code or any special law or local law as 
hereinaiter defined"; 

and in certain sections mentioned in Cl. 3 the word 
"offence”, it is laid down, 

"has the same meaning when the thing punish¬ 
able under the special or local law is punishable 
under such law with imprisonment for a term 
of six months or upwards, whether with or with- j 
out fine." I 

Section 41 defines "special law" as i 

"a law applicable to a particular subject"; j 

and S. 42 defines “local law” as I 

"a law applicable only to a particular part of the - 
territories comprised in India.” 1 

(6) Again, in the Explanation to S. 203 it is- ■ 
provided that in Ss. 201, 202 and 203, Penal Code : 

"The word "offence” includes any act committed ; 
at any place out of Indi3-, which if committed . 
in India, would be punishable under any of the 
following sections”; 

and then a number of sections are quoted. 

(7) Chapter 4 of the Act gives the General ex¬ 
ceptions and many acts which would otherwise be 








) 


1954 


State v. Padma Kant Malviya (FB) (Malik G . J.) Allahabad 525 


offences are said to be not offences if done under 
certain circumstances or by certain individuals. 

(8) The word “offence” throughout the Code has, 
therefore, been used in the sense of a law enacted 
by a competent Legislature. 

(9) Soon after in the year 18G1, the first Criminal 
Procedure Code was enacted (Act No. 25 of 1861) 
in which the word “offence” was not defined but 
S. 21 gives us clear indication as to what it meant. 
The section was to the following effect; 

“The Criminal Courts of the several grades, ac¬ 
cording to the powers vested in them respectively 
by this Act, shall have jurisdiction in respect 
of offences punishable under tire Indian Penal 
Code (Act 45 of 1860) or under any special or 
local law (except offences which are by any 
such law made punishable by some other autho¬ 
rity therein specially mentioned), and in the 
investigation and trial of the offences hereby 
declared to be within their jurisdiction, shall 
be guided by the provisions of tliis Act.” 

(10) In the Code of 1898 (Act 5 of 1898), which is 
at present in force, the word "offence” has been 
defined in S. 4(o) as meanmg 

“any aet or omission made punishable by any law 
for the time being In force”; 

and S. 21 of the Code of 1361 has been replaced 
by S. 5 of the new Code, which is as follows: 

“CD All offences under the Indian Penal Code, 
shall be investigated, inquired into, tried and 
otherwise dealt with according to provisions here¬ 
inafter contained. 

(2) All offences under any other lav/ shall be 
investigated, inquired into, tried and otherwise 
dealt with according to the same provisions but 
subject to any enactment for the time being in 
force reflating the manner or place of investi¬ 
gating, inquiring into, ti*ying or otherwise deal¬ 
ing with such offences.” 

(11) Soon after the Penal Code became law the 
Letters Patent of various High Courts were draft¬ 
ed and the Letters Patent of this Court, Cl. 23 is 
to the following effect: 

“And we do further ordain that all persons 
brought for trial before the said High Court of 
Judicature at Allahabad either in the exercise 
of its original jurisdiction or in the exercise of 
its jurisdiction as a Court of appeal reference 
or revision charged with any offence for which 
provision is made by Act No. 45 of 18G0 called 
the “Indian Penal Code” or by any Act amend¬ 
ing or excluding the said Act which may have 
been passed prior to the publication of these 
presents shall be liable to punishment under the 
said Act or Acts and not otherwise.” 

(12) Tills provision was made to make it clear 
that the Penal Code alone was to be applied to 
all cases provided for in that Code. Tlius any 
other system that may have been followed before 
was to be deemed to be superseded by the Code 
which alone was to apply to cases provided for by 

Iv* 

In this connection, I may mention that Maharaj 
Nund Coomar was tried and hanged for the 
offence of forgery under the Law of England ap¬ 
plied to Presidency towns, but after 1860 any one 
^Ity of such an offence could be convicted only 
finder the appropriate sections of the Code. 

(13) In — ‘Satish Chandi-a v. Ram Doyal’, AIR 
1921 Cal 1 (SB) (A), Mookerjee A. C. J. at page 

has observed as follows: 

'It is in our opinion indisputable that all persons 
brought before the High Court for trial in the 
exercise of its original criminal Jurisdiction or 


in the exercise of its jurisdiction as a Court of 
Criminal Appeal, Reference or Revision, if 
charged with an offence under the Penal Code, 
shall be liable to punishment under that Code 
and not othenvise. This does not militate 
against the view that the High Court has juris¬ 
diction, like the Supreme Court, to punish for 
contempt of Court, which, as was pointed out 
in — ‘Surendranath v. Chief Justice and Judges 
of High Court of Bengal’, 10 Cal 109 (PC) at p. 
131 (B) Is not an offence under the Penal Code 
Tt is an offence which by the Common Law of 
England is punishable by the High Court in a 
summary manner by fine or imprisonment or 
both; that part of the Common Law of England 
was introduced into the presidency towns when 
the late Supreme Courts were respectively esta- 
blislied by the Charters of justice’.” 

Again, at page 5 he has said: 

“The two sections taken together declare that 
ofiences defined by special and local laws con¬ 
tinue to be punishable as before; m other words 
all acts or omissions contrary to the provisions 

itself, or of the provisions of special 
and loCiU laws, and the other laws enumerated 
in S. 5, ‘and these alone and none others are 
punishable as offences’.” (Italics here in ‘ ’ are 
mine). 


(14) In — ‘Gopal Naidu v. Emperor’, AIR 1923 
523 (2) (C) it was held by a Full Bench that 
by ihe codification of the Criminal Law it was 
intended that a person should be punished under 
or for an offence under the Indian Penal Code 
or any special or local law and the injlcs of Com¬ 
mon^ Law of England were excluded. 

Hindus, Mohammedans 
or others lelating to crimes is no longer enforce* 

able by the Indian Courts, nor is it permissible 
to cieate any new offences by any custom how¬ 
soever well established. Questions relating to suc¬ 
cession inlieritance. marriage or caste or any religi¬ 
ous u.sage or institution, however, have to be decid¬ 
ed according to personal law, if there are no legis¬ 
lative enactments to the contraiT and, if on those 
personal law is silent, the rule for guidance 
Oi the Courts is to be the rule of justice, equity 
and good conscience. 


vxw uciag uie legal position that nothing 
can be treated as a crime unless made so under 

Provision, the word “law” in the 
delimtion of the word “offence” in the General 
Clauses Act must mean statute law. In other 

the General Clauses Act, 
S. 3(37) that ‘offence’ shall mean any act or 
omission made punishable by ejiy la\V for the time 

made punisliable by the 
^ Statute passed by a competent 


^ in my view that “offence” in Art 

20(3) of the Constitution must mean what is made 
an offence by statute, then the answer to the third 
question must be that a contemner is not a person 
Mc^ed of an offence within the meanmg of Art. 
20(3) of the Constitution unless it can be held that 
contempt has been made punishable by any law 
passed by a competent legislature. 




considered is whether contempt of court has been 
made an offence under any statute. The historv 
es regar^ jurisdiction of the High Courts in India 
to punish for contempt of the High Comds or courU 
subordinate to them is dealt with at some length 
by Jenkins C. J. in the case of - ‘Governor of 
Bengal v. Moti Lai Ghosh’. AIR 1914 cal 69 (SB) 
(D). The jurisdiction of the High Courts! as court 
of recoid, to punish for contempt of the Hi<'h 
Court was never doubted, 
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The lower courts had, however, no such power 
and the xirst piece of legislation giving them such 
power was Act 30 of 1841 for repressing obstruc¬ 
tions to justice in certain Courts of the Kast India 
Company, and by S. 1 it was enacted that all 
persons using menacing questions or expressions 
otherwise obstructing justice in the presence of 
any Zillah or Cay Magistrate, Joint Magistrate 
or other officer under a Magistrate empowered to 
try a civil case or any superior or inferior court, 
civil or criminal, or the East India Company, shall 
he liable to be fined by the authority whose pro¬ 
ceedings were oDstructed to a fine not exceeding 
Rs. 300/- and in default of pajment of fine to 
an imprisonment not exceeding one month, but the 
proviso to the section showed that these did not 
prevent an indictment in Her Majesty's Supreme 
Court for such an offence. This Act is not of 
much importance for our purposes as the High 
Courts, as Courts of Record, do not derive their 
jurisdiction to deal with cases of contempt of lower 
courts under this Act. 

(10) In the Indian Penal Code there are certain 
sections in Chapter 10 dealing with contempt of 
the lawful authority of public servants and the 
sections wliich deal with contempt of court may 
be said to be Ss. 175, 178, 179, 180 and 228, but 
offences under these sections can be tried in ac¬ 
cordance vrith the provisions of the Criminal P. C. 
and the procedure is prescribed in Ss. 480, 481 and 
482 of that Cede. The High Courts, as Courts 
of Record, do not derive their jurisdiction to punish 
for contempt of the lower courts or the High Courts 
from the Penal Code or the Criminal P. C., nor 
are the punishments by the High Courts under 
the sections of the Penal Code. 

(19) The Contempt of Courts Act (Act 12 of 
1920), also to my mind, camiot be said to be the 
law which makes contempt punishable. 

Some difference of opinion had arisen on the 
point whether the High Courts had po\ver to punish 
for concempt of the lower courts, specially the 
subordinate criminal courts. The Calcutta High 
Coui’t in ‘Motl Lai Ghosh's case, (D)', had taken 
the view that the High Court had no such jurisdic¬ 
tion. Tile Madras High Court in the case of 
‘K. Venkat Rao’, 12 Ind Cas 293 (Mad) (E), held 
that the High Court had jurisdiction. In the 
Bombay High Court in — ‘Emperor v. Balkrishna 
Govind' Kulkarni’, AIR 1922 Bom 52 (F) there was 
some difference of opinion between Sir Norman 
MacLeod. C. J. and Shah. J. 

In the Allahabad High Court in — ‘Hadi Husain 
V. Nasir Uddin Haider’, AIR 1926 All 623 (SB) (G), 
it was held that the High Court had jurisdiction to 
take cognizance of cases of contempt of subordi¬ 
nate civil Courts but the question whether it had 
similar powers to take cognizance of contempt of 
inferior criminal courts was left undecided. 

It was on that account that the Contempt of 
Courts Act of 1926 was passed for resolving these 
doubts and to define and limit the powers exercis¬ 
able by High Courts and Chief Courts in punish¬ 
ing contempts of court, as the Preamble of the 
Act would show. The Act does not define what 
is contempt and all that it provides is that the 
High Court will have jurisdiction, power and autho¬ 
rity in respect of contempt of subordinate courts, 
as it has power in respect of contempt of the High 
Court except in cases coming under S. 2(3) of the 
Act. 

The maximum punishment that can be awarded 
is, however, laid down in the Act. Act 12 of 1937 
merely amends the Contempt of Courts Act of 
1926 and provides that the High Court’s power of 


imposing a sentence is the same as that of con¬ 
tempt of subordinate courts. 

(20) The only other provision to which reference 
may be made is the Constitution and Art. 215 pro¬ 
vides that- 

“Every High Court shall be a court of record and 
shall have all the powers of such a Court includ¬ 
ing the power to punish for contempt of itself." 

If, therefore, there could be any doubts on the 
point, these doubts must be deemed to have been 
resolved by this Article, which clearly indicates 
that the High Court possesses the power to punish 
for contempt of itself as it is a court of record. It 
cannot be said that this power is conferred by the 
Legislature, The power, which the High Court al¬ 
ready possessed, is recognised by it. 

(21) In ‘10 Cal, 109 (B)’, theffi Lordships of the 
Judicial Committee laid down that by the common 
law every Court of Record is the sole and exclu¬ 
sive judge of what amounts to a contempt of 
Court and the jurisdiction of the High Court to 
commit for contempt has not been affected by 
Criminal P. C., 1882. 

Their Lordships further observed that the 
offences of contempt of Court and the powers of 
the High Comts to punish it are the same in such 
Courts as in the superior Courts in England. This 
is also evident from tlie fact that the Contempt 
of Courts Act, 1926, and the Constitution recognise 
the High Court's power to punish for contempt 
and do not purport to confer the said jurisdiction 

(22) In — ‘Bathina Ramki'ishna Reddy v State 
of Madras’, AIR 1952 SO 149 (H), Mukherjea J. 
has said: 

“It may be pointpd out in this connection that 
although the powers of the High Courts in 
India establislied under the Letters Patent to 
exercise jurisdiction as Superior Courts of Record 
in punishing contempt of their authority or pro¬ 
cesses have never been doubted, it was a contro¬ 
versial point prior to the passing of the Con¬ 
tempt of Courts Act, 1923, as to whether the 
High Court could, like the Court of King’s Bench 
m England, punish contempt of com'ts subordi¬ 
nate to it in exercise of its inherent jurisdiction. 
The doubt has been removed by Act 12 of 1926 
which expressly declares the right of the High 
Court to protect subordinate courts against con¬ 
tempt.” 

So far as I can see, therefore, there is no statute 
law which makes contempt an offence and punish¬ 
able as such. 

(23) The question then arises that if nothing 
can be an offence unless the law, i.e., statute law, 
makes it so, how is it that contempt, specially the 
contempt that is classed as criminal contempt, is 
punishable by the High Court as Courts of Record. 

(24) My learned brothers have pointed out that 

contempt has been divided into two broad heads 
of criminal contempt and civil contempt. In — 
•Moti Lai Ghosh's case (D)’, Mookerjee, J. thus , 
distinguished the two: j 

"The distinction between criminal and civil con¬ 
tempt is of a fundamental character, though it ■, 
has been sometimes overlooked. A criminal 
contempt is conduct that is directed agffinsl ; 
the dignity and authority of the Court. A Civil j 
contempt is failure to do something ordered to 
be done by a court in a civil action for tne 
benefit of the opposing party therein. CJonse- 
quently, in the case of a civil contempt the pro¬ 
ceeding for its punishment is at the instance 
of the party interested and is civil in its charac¬ 
ter; in the case of a criminal contempt, 
ceeding is for punishment of an act comniittea 
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against the majesty of the law, and as the pri¬ 
mary purpose of the punishment is the vindi- 
cauon of the public authority, the proceedings 
conform as nearly as possible to proceedings in 
criniinul cases.” 

The learned Judge pointed out that it was con¬ 
ceivable that the dividing line between the acts 
constituting criminal and those constituting civil 
contempts may become indistinct in some cases 
but in ordinary cases the line of demarcation v/as 
not difficult to determine. As an illustration of 
civil contempt reference may be made to Order 
89, R. 2, sub-r. (3), Civil P. C. (Act 5 of 1908). 

(25) To my mind, even criminal contempt can¬ 
not be said to be a crime made punishable by law 
and it, therefore, does not come under the defini¬ 
tion of the teim 'offence', in the General Clauses 
Act though by ancient practice it has been made 
punishable by Courts of Record. The jurisdiction 
of the Courts of Record to punish for contempt 
is based, whatever its old history in England might 
have been which it is not necessaiy here to give, 
on the realisation that it is essential for the pro¬ 
per discharge of their duties and of the courts 
subordinate to them. 

The Courts exist for the determination and the 
enforcement of the rights of those who come be¬ 
fore it for redress or for determining the guilt 
and punishing tlfe wnrong doer. Anytliing said or 
done which is likely to hamper or impede the 
course of justice or prejudice the case of any party 
before a Court of law is treated as contempt of 
Court, as it affects the due administration of jus¬ 
tice for which alone the Courts exist. In cases 
of contempt, therefore, the effect on the adminis¬ 
tration of justice is the main factor on which 
stress is laid in awarding punishment. 

In — ‘AIR 1952 SC 149 (H)’, Mukherjea, J. has 

said: 

"It is well known that the aim of the contempt 
proceeding is ‘to deter men from offering any in¬ 
dignities to a court of justice’ and an essential 
feature of the proceeding is the exercise of a 
summary power by the court itself in regard 
to the delinquent.” 

To the same effect arc the remarks of the 
Supreme Court in the case of — ‘Brahma Prakash 
V. State of Uttar Pradesli’, AIR 1954 SC 10 (I): 

“It admits of no dispute that the summary juris¬ 
diction exercised by superior Courts in punish¬ 
ing contempt of their authority exists for the 
purpose of preventing interference with the 
course of justice and for maintaining the autho¬ 
rity of law as is administered in the Courts.” 

In ‘Ex parte Robinson', (1873) 19 Wallace 505 
(J), Field J. said: 

‘"Pie power to punish for contempt is inherent 
m all Courts. Its existence is essential to the 
preservation of order in judicial proceedings and 
to the enforcement of the judgments, orders 
and writs of Courts, and consequently to the due 
administration of justice.” 

In ‘Cartwright's case’, (1873) 114 Madss 238 (K), 
^ray, c. J. observed: 

The summary power to commit and punish for 
contempts tending to obstruct or degrade the 
administration of justice is inherent in Courts 
of Chancery and other superior Courts, as essen¬ 
tial to the execution and to the maintenance 
of their authority.” 

In this connection it may be pointed out that 
jor similar reasons the legislature has jurisdic- 
lon to punish os contempt a breach of the privi- 
of the legislature. Articles 105 and 194 of the 


Constitution define the powers, privileges and im- 
muiuties of Paniament and tne Slate legisiatiues 
in Part A States and its members and Ck 3 oi the 
two Ai-ticies provide that in other respects the 
powers, privileges and immunities of tne members 
& of the legislatures shall be unless oinerwioe 
defined by law, the same as that of the House of 
Commons. 

It is not necessary to go into the history how 
the power to panish as conLempt fur breach of the 
privuege came to be exercised, but it is now well 
recognised in England tnat: 

“Such powers are essential to che authority of 
evei 7 legislature. Tne functions, privileges and 
disciplinary powers of a legislative body are tnus 
closeiy connected. Tiie privileges arc the neces¬ 
sary complement of the functions, and the aisci- 
pimary powers of tne privileges.” (See May's 
Parliamentary Practice, iDth Kan. 41). 

At page 89 of the same book it pointed out that 

"It is necessary to emphasize che fact that the 
power possessed by each of the Houses is a 
general power of committing lor contempt analo¬ 
gous to tlxat possessed by the superior courts, 
and is not restricted to cases m wnich the pri¬ 
vileges enjoyed by the House, in its collective 
capacity or by its Members as such, have been 
vioialea, lest a contrary imerence should be 
drawn from the fact that in recent years nearly 
all the offences that have been punished by 
either House have been aajudged to be breaches 
of privilege.” 

It is not necessary to go into this matter further 
not to deal with tne question what are the breaches 
of the privileges of Parliament or of its members. 
These powers possessed by the legislatures in India 
are for the proper cariymg out of its functions as 
IS the power possessed by the courts lor the proper 
carrj’iiig out of their work. 

( 2 G) Though, therefore, the provisions of S. 5(2), 
Crimmal P. C., or S. 5, Oaths Act, or Art. 
20 (3> of the Constitution may not apply to the 
case of contempt punishable by the High Court, 
as a Court of Record, in ail cases of crimmal con¬ 
tempt the summaiy procedure adopted by the 
Court, as far as possible, oe such tnat it should 
not miiitate against the rules of natural justice. 
In such cases, to my mind, the burden must be 
put entirely on the prosecution to prove its case, 
as was done by Jenkins, C. J., in ‘Moti Lai Ghosh’s 
case, i,Dj’ and if it has not been proved by the 
prosecution that contempt was committed by the- 
contemner, he sliould get the benefit of such a 
finding. It is open to the contemner to leave it 
to the prosecution to prove its case, but where 
a contemner enters into a defence and files an 
affidavit, or a document on which he wants to rely, 
or goes into the witness-box, he cannot object to 
his being subjected to cross-examination. 

(27) On a careful consideration I am of the opi¬ 
nion, in agreement with my learned brothers, that 
a contemner being tried by the High Court under 
its inherent jurisdiction, as a Court of Record, is 
not a person accused of an offence within the 
meaning of Art. 20(3) of the Constitution. 

(28) The only other question that remains to be 
answered is the first question which is as follows: 

"(l)(a) Whether contempt of court is an offence 
within the meaning of S. 5(2), Crimmal P. C.? 

(b) If it is, whether the procedure prescribed 
by that Code for the investigation, enquiiy and 
trial of an offence must be followed?” 

In view of what I have already said while deal¬ 
ing with the third question it must follow that 
contempt of court is not an offence within the 
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ineaning oi S. d( 2>, Criminal P. C. I have already 
quoted S. 5(2) which deals with offences created 
by special or local law, which, I have already said, 
must mean enacted law. The second part of the 
question, therefore, does not arise. 

DESAI J. : 

(29) The following questions have been referred 
to us by a Division Bench before which proceedings 
Tor contempt of court are pending against the op¬ 
posite parties: 

“(l)(a) Whether contempt of court is an offence 
within the meaning of S. 5(2), Criminal P. C.; 

(b) If it is, whether the procedure prescribed 
by that Code for the investigation, inquiry and 
trial of an offence must be followed: 

(2) Whether the alleged contemner is an accus- 
•ed person within the meaning of S. 5, Oaths Act, 
1873; 

(3) Whether the alleged contemner is a per¬ 
son “accused of an offence’* within the mean¬ 
ing of Art. 20(3) of the Constitution, and can 
he, if he voluntarily makes an affidavit, be cross- 
examined upon it." 

(30) The proceedings were started on an appli¬ 
cation made on 7-10-49 by the City Magistrate, 
Allahabad, through the Additional District Magis¬ 
trate under Ss. 2 & 3. Contempt of Courts Act, 
1920. A case under S. 145, Criminal P. C. was pend¬ 
ing in his court between Harjiwan Das Nagar and 
opposite party No. 1. During its pendency the op¬ 
posite parties ore said to have published a pam¬ 
phlet, which is alleged to interfere with the fair 
trial of the case. When the publication of the 
pamphlet was brought to the notice of the City 
Magistrate by Harjiwan Da.s Nagar, he applied for 
contempt proceedings against the opposite parties. 
When this Court issued a notice to them, opposite 
party No. 1 appeared on 1-5-50 and filed an affida¬ 
vit staling that he had nothing to do with the 
publication or printing or circulation of the 
pamphlet, that he never sent a copy of it to the 
City Magistrate or his staff and that, in any case 
lie was tendering unqualified apology to the court 
if it held that he w^as guilty of contempt. 

The other opposite party also filed an affidavit 
on the same day. The Government Advocate in¬ 
formed the court that he desired to cross-examine 
opposite party No. 1 on the affidavit sworn by him 
and the case was adjourned to 16-5-50. On 16-5-50 
the opposite party challenged the right of the 
Government Advocate to cross-examine him. He 
relied upon a decision of this court in — ‘Emperor 
V. Benjamin Guy Horniman’, AIR 1945 All 1 (L). 
The learned Judges hearing the matter doubted 
the correctness of that decision and referred the 
questions to us. 

(31) Section 5(2), Criminal P. C. runs as fol¬ 
low’s : 

"All offences under any other law shall be in¬ 
vestigated, enquired into, tried and otherwise 
dealt with according to the same provisions, but 
subject to any enactment for the time being in 
force regulating the manner or place of investi¬ 
gating. enquiring into, trjing or otherwise deal¬ 
ing with such offences". 

(32) “Offence” is defined in S. 4(o) of the Code 
to mean “any aet or omission made punishable 
by any law for the time being in force". It was 
argued on behalf of the opposite party that con- 
temnt of court is an act made punishable by the 
Contempt of Courts Act, 12 of 1926, that conse¬ 
quently it is an offence within the meaning of the 
Code and that it must be investigated, enquired 
into and tried according to the Code. 


Section 342 of the Code lays down that no oath 
shall be administered to the accused. The word 
"accused" is not defined in the Code, but if con¬ 
tempt of court is an offence within the mean¬ 
ing of the Code, there would be no difficulty in 
holding that the conteiinier is an accused within 
the meaning of S. 342. The word "accused’* 
evidently means a person accused of an offence 
as defined in the Coat. 

On behalf of the learned Government Advocate, 

't was contended that contempt is not an act 
made punishable by the Contempt of Courts Act, 
that it is made punishable under the inherent 
and the supervisory powers of the court and that 
the w’ord “law" in the definition of "offence” does 
not include the inherent and the supervisory 
powers. The Contempt of Courts Act of 1926 was 
an Act to define and limit the powers of certain 
courts in punishing contempts of courts. It was 
enacted to resolve the doubts that had arisen as 
to the powers of a High Court to punish contempts 
of subordinate courts. Section 2 of it provided 
that High Court w’ould have and exercise the 
same jurisdiction, powers and authority, in accord¬ 
ance with the same procedure and practice, in 
respect of contempts of courts subordinate to them 
as they had and exercised in respect of contempts 
of themselves and that no High Court could take 
cognizance of contempt of a subordinate court 
whore it was an offence punishable under the Penal 
Code. 

Section 3 provided that contempt of court might 
be punished with simple imprisonment for a term 
extending up to six months or with fine or with 
both. The intention ol the legislature was that the 
limit of punishment laid down in S. 3 was for con¬ 
tempts of High Courts and subordinate courts both 
and this was made clearer by an amendment of the 
Act in 1937. 

On the passing of the Constitution, new High 
Courts were established. Article 214 lays down 
that there must be a High Court for each State. 
Article 215 lays down that every High Court shall 
be a court of record and shall have all the powers 
of such a court including the power to punish 
for contempt of itself. The Supreme Court was 
established under Art. 124 and Art. 129 made it a 
court of record and conferred upon it all the powers 
of such a court including the power to punish for 
contempt of itself. 

With the establishment of new High Courts the 
Contempt of Courts Act of 1926 became obsolete 
and in 1952 another Contempt of Courts Act, Act 
No. 32 of 1952, was enacted. That is the Act now 
in force. Section 3 of it provides that a High 
Court can punish contempts of subordinate courts 

"in accordance with the same procedure and prac¬ 
tice. as it has and exercises in respect | 

of contempts of itself". ; 

Section 4 provides that contempt of a High Court 
or of a subordinate court can be punished with 
imprisonment extending up to six months and fine I 
extending up to two thousand rupees. ■ 

(33) In the well-known case. — ‘R. v. Almon’, . 
(1765) Wilm 243 (M), Wilmot, J. said: 

“The power which the Courts in Westminster 
Hall have of vindicating their own authority : 
is coeval with their first foundation and insti- . , 
tution; it is a necessary incident to every Court 
of Justice, whether of record or not, to fine and 
imprison for a contempt to the Court, acted in ■ 

the face of it. And the issuing of attachment ; 

by the Supreme Courts of Justice in West> 
minster Hall, for contempts out of Court, stands 
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upon the same immemorial usage, as supports 
the whole Fabric of the Common Law: it is as 
much the *lex terrae’, and within the exception 
of Magna Charta, as the issuing of any other 
legal process whatsoever’'. 

Cooley, in his “Constitutional Limitations”, 8th 
edition, Vol. 1, p. 668, footnote 2, writes; 

“The power to punish contempts summarily is 
incident to courts of record, and the courts have 
generally held that cases of contempt are not 
triable by jury. The object of the power would be 
defeated in many cases if they were. ’ 

Sutherland, J. said in — ‘Michaelson v. United 
States'. (1924) 69 Law Ed 162 (N): 

“That the power to punish for contemp’.s is ui- 
hcrent in all courts * ^ * may be'ceirarded 
as settled law. It is essential to the adminis¬ 
tration of justice. The courts of the United 
States, when called into ex.Dlonce and vested 
with jurisdiction over any subject, at once be¬ 
come possessed of the power.” 

According to ‘Corpus Juris', Corpus Juris Secun¬ 
dum, Vol. 17. paragraph 43; 

“the pov/er that courts possess for contempt does 
not depend upon constitutional, nor, at least as 
to courts established by constitutional provisions, 
upon legislative grants but it, on the broad 
ground of public policy, is, and was at Common 
Law, inherent, it being necessary for self-proiec- 
tiou and for the execution of judicial functions. 
It is an essential auxiliary to the due adminis¬ 
tration of law.” 

In — ‘Bessette v. W. B. Conkey Co.’. (1903) 194 
VS 324 at p. 326: 48 Law Ed 997 at p. 1001 (0<. 
Brewer, j. said; 

“The power to punisli contempt is inherent in 
all courts.” 

He quoted on page 1005 of the Lawyer’s Edition 
Irom previous authorities stating that 

“it has always been one of the attributes — one 
of the powers irecessarily incident to a Court 
of Justice that it should have this power of 
vindicating its dignity of enforcing its orders 
of protecting itself from insult, without the neces¬ 
sity of calling upon a jury to assist it in the 
exercise of this power” 
and that 

“the power of a court to make an order carries 
With it the equal ix)wer to punish for disobedi¬ 
ence of that order”. 

In — TO Cal 109 (B)', Sir B. Peacock stated at p. 
131 that contempt of court by defaming the Judge 
is an offence which by the Common Law of 
England is punishable by the High Court in a 
summary manner by fine or imprisonment or both 
■^nd that the High Courts in India being superior 
courts of record, have the same power by virtue 
of the Common Law of England. 

The High Courts in India have powers of superin¬ 
tendence over subordinate courts and these powers 
include the power to punish for contempts of sub¬ 
ordinate courts. Thus a High Court derives the 
bower to punish for contempts of courts from its 
own existence or creation; it is not a power con¬ 
ferred upon it by any law. The Act of 1926 merely 
recognised the existence in everj' Pligh Court of 
he power to punish for contempts of subordinate 

courts. 

'^e Clayton Act prescribed a special procedure 
nd punishment for trial of contempts, consisting 
ci wilful disobediance of a lawful writ, process, 

Of fu or command of any district Court 

I the United States or of any court of the Dis- 
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trict of Columbia, if the acts of contempt were also 
liable to be punished as criminal offences. 

Mr. Justice McReynolds said as regai’ds the Act 
in — ‘Myers v. U. S.’, (1923) 68 Law Ed 577 at p. 
579 (Pj: 

“To disobey a judicial order is not declared cri¬ 
minal by the Clayton Act. It recognizes that 
such disobedience may be contempt, and having 
prescribed limitations, leaves the coui’t to deal 
with the offender”. 

(.34) Exactly the same is the position of our 1926 
Act. 

(35) “The legislature cannot define what shall 
be considered contempt of court”; see Cooley, Vol. 
1, p. 181. In the case of ‘Bessette’, at p. 1005 (O), 
Mr. Justice Brewer re-afUrmed the view taken ny 
the Supreme Court in ‘re Debs’, (1899) 153 US 564 
(Q), that the 

"inquiry as to the question of disobedience has 
been from time immemorial, the special func¬ 
tion of the court”, that it is not technical rule 
and that “to submit the question of disobedience 
to anotner tribunal, be it a jury or another court, 
would operate to deprive the proceeding of half 
its eificiency”. 

Every court of record in Englana “is the sole and 
exclusive Judge of what aniounU to a contempt 
(J' Coiu-t”: — ‘Rainy v. The Justices of Sierra 
Leone', (1852-53) 8 Aloo PC 47 at p. 54 (R). 

That is why the Judicial Committee denied to 
itself the power to interfere with an order of a 
court of record imposing a fine for contempt. That 
deci.sion was refeired lo as an authority by the 
Judicial Committee in the case of ‘Surendra Nath 
Eaneijee, (B)’. and was followed by the Chief Court 
ot Avadh in — 'P. L. Jaitley v. Sir Iqbal Ahmad’, 
AIR 1945 Oudh 266 (S). It is thus clear that it is 
not law that has made contempts of courts punish¬ 
able. or conferred upon a High Court the power 
to punish for contempt?. 

(30) V/hat the Constitution (Arc. 215) ana the 
Coniempt of Courts Acts of 1926 and 1952 have 
done is simply to recognise that contempts are 
punishable, and punishable by High Courts under 
tneir inherent and supervisory powers, and to re¬ 
gulate these powers. 

It w^as expressly stated in the preamble of the 
Act of 1926 that it was enacted to define and 
hrniL the powers exercisable by High Courts in 
punishing contempts. In the face of this state¬ 
ment in the preamble it cannot be argued that 
the Act wis enacted to create the powers or that 
coniempt is made punishable under a law since 
1926. The Act of 1926 not only did not define 
contemp^ of court but also did not contain any 
pro.usion making it punishable. “Contempt” was 
not defined in the Act, not because it was difficult, 
or not necessary, to define it but because the legis¬ 
lature had no power to define it, a court of re¬ 
cord having the exclusive power to define and 
determine what amounts to contempt. Though the 
W'ords used in S. 2 were ‘'shall have and exercise”, 
it did not confer powers upon a High Court but 
simply recognised their existence. 

Some High Courts were exercising those powers, 
but others thought that they did not have them 
and S. 2 confirmed ihat they had them. Section 
3 by itself did not make contempt punishable; it 
assumed that it was punishable and only fixed 
limits to the punishment that could be imposed 
The word used was “may” and not “shall”. Had 
the legislature made contempt punishable for the 
first time by enacting that section, it would have 
used the word “shall”, as it has used in punitive 
sections of the Penal Code. 
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Its object behind its enactment was expressly 
to limit the powers exercisable by a High Court 
in punishing contempts of courts. If the real 
nature of the power to punish for contempts is 
understood, there should be no difficulty in under¬ 
standing that the Acts did not by themselves maice 
contempts puinshAbie. As the power is inherent 


A. I. B. 


the decision of the learned Chief Justice of Bom¬ 
bay, said that contempt of the High Court is an 
act punishable imder a law for the time being in 
force and that since the passing of the Contempt 
of Courts Act, 1926, the- decision in — ‘Surendra 
Nath Banerjee’s case (B)’, was no longer in force 


and incidental and as it is within the exclusive 
jurisdiction of courts of record to decide what 
amounts to contempt of court, there was nothing 
to be done by the legislature except to recognise 
it and regulate its exercise. 

The position in India is not different from that 
in America which is described in ‘Corpus Juris 
Secundum, Vol. 17, p. 56’ in the following words: 

‘^Except where the Constitution otheinvise pro¬ 
vides, the legislature may not aestroy or abridge, 
or limit, as by delinition, ihe inherent power of 


The learned Judges did not explain what happen¬ 
ed to the inherent powers which this Coui't had 
at the lime of the passing of the Act in 1926 and 
why in spite of their existence, statutory provi¬ 
sion v;as made for the exercise of those powers 
They remarked on page 4 that the oTence of con¬ 
tempt of the High Court “can be enquired inta 
according to the provisions of that Code as set 
out in S. 5(2)’’. The word used in S. 5(2) of the 
Code is “shaU” and how that word was changed 
into “can” is not explained. 


courts to punish for contempt. Although there 
is authority to the contrary, the legislature may. 
however, regulate the use of the power, and in 

some jurisdictions, .the punislunent that 

may be imposed. 


If contempt of court were an offence within the 
meaning of the Code, it was bound to be investi¬ 
gated, enquired into and tried according to the 
(Jode, there being no enactment in force regulat¬ 
ing the manner and place of investigating, enquir¬ 
ing into or trying the offence. Common lav/ is 


Statutes purporting to grant a court power to 
punish acts which it has the inliercnt power to 
punish are sinipiy dcclaratoiy of the Con-mion 
Law, and such statutes, as well as those defin¬ 
ing contempts, or regulating contempt proceed¬ 
ings. do not limit the inherent power to punisii”. 
In ‘Michaelson's case. (N)’, Sutherland. J. said at 
P. 167, with regard to the power to punish for 
contempts: 

“Tiie attributes which inliere in that power and 
are inseparable from it can neither be abrogated 


not an enactment. The Act of 1926 did not regu¬ 
late the manner or place of investigating, enquir¬ 
ing into or trying contempts of courts. It laid 
do'wn thet a High Court should adopt the same- 
procedure and practice for punishing the contempt 
of subordinate courts as it adopts for punishing 
its own contempts but did not in any manner 
specify or regulate the procedure and practice. 
Not a single authority w'as cited before us laying 
down that the procedure for the punishment of 
contempts of courts is governed by the Code. 


nor rendered practically inoperative. That it 
may be regulated within limits not precisely 
defined may not be doubted.” 

(37) With great respect to the learned Judges 
deciding the case of 'B. G. Horniman, (Lt', I do not 
agree with their conclusion (though it is approved 
by Chitalcy in his commentary on Criminal P. C. 
and Tek Chand and Ram Chandra in their books 
on Contempts of Court), that contempt is an act 
made piuiishable under a law for the time being 
in force within the meaning of S. 4(0) of the Code 
nor with the learned Judges who decided — ‘P. L. 
Jaitley v. Sir Iqbal Ahmad', (S) and respectfully 
agree with the learned Judges of the Bombay High 
Court who decided in ‘re B. G. Horniman’, AIR 
1944 Bom 127 (T). 

The Allahabad case was an off-shoot of the 
Bombay case against B. G. Horniman. A Bench 
of this Court, pun^orting to act under Criminal 
P. C., issued a warrant of arrest against B. G. 
Horniman who w'as residing in Bombay, for con¬ 
tempt of this Court. B. G. Horniman was arrested 
by the police of Bombay in execution of the war¬ 
rant and was released on bail by the Cliief Presi¬ 
dency Magistrate. He challenged the order of the 
Chief Presidency Magistrate on the ground that 
the alleged contempt was not an offence within 
the meaning of the Code and that no warrant 
of arrest could be issued against him by this Court 
to the police of Bombay. The challenge was up¬ 
held by the High Court of Bombay. 

Beaumont, C. J. relying upon the case of — 
‘Surendra Nath Banerjee (B)’, held that con¬ 
tempt of Court is not an offence which is dealt 
with by any law within the meaning of S. 5(2) of 
the Code. The learned Chief Justice, with the 
concurrence of Sen, J., discharged the bail bonds 
executed by B. G. Horniman. When the matter 
of the discharge of the bail bonds was put up 
before a Bench of this Court, it disagreed with 


On the other hand, besides the authorities al¬ 
ready mentioned there is — ‘In re K. L. Gauba‘ 

Alii 1D42 Lali 105 (U), in which Full Bench of the 
Lahore High Court held that the Code is not ap- j 
plicable to summary proceedings for punishing 
contempts. A Full Bench of this Court held in ^ 
‘AIR 1923 All 623 (G)’, that tills Court lias juris¬ 
diction to deal with a liiiellous attack upon it in i 
a summary manner. Suiaiman, J. said in that case j 
that inherent power of preventing ‘brevi manu' I 
attempts to interfere with the administration of I 

Justice in the subordinate courts must exist in I 

every High Court because, among other facts, the I 
ordinary remedy under the penal laws of the land,. { 
me: lit for offences against officers, in their indi- J 
vidual capacity, would, if resorted to. be cumbrous 
and cause considerable delay and that dealing out 
swift justice in a summary proceeding is the only 
way of protecting them effectively. As stated in 
Oswald's Contempt of Courts, 3rd edn., p. 8, 

“the usual criminal process to punish contempts 
was found to be cumbrous and slow, and there- 
lore the Courts at an uncertain date assumed 
jurisdiction lhem.selve.s to punish the offence 
summarily, ‘brevi manu’, so that cases might be I 
fairly heard, and the administration of justice I 
not interfered with.” I 

Wilmot, J. said in the case of 'Almon, (M)’, that ! 
contempt of court “calls out for a more rapid & i^" -J 
mediate redress than any other obstruction what- i 
soever”. It is said in ‘Corpus Juris’, Corpus Juris 
Secundum. Vol. 17. p. 72’ that the procedure in con- , 
tempt proceedings is governed by Common Law , , 
rules & is not restricted to the procedure prescribed j 

by the criminal law. The learned Judges themselv^ ^ 
did not say that they were bound to follow the . ^ 

procedure laid down in the Code. If the proceed- j j 

ings for contempts of courts are not governed oY ^ 
the Code, it necessarily follows that S. 5(2) of the ^ 
Code is not applicable and that contempt of cour j 
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Is not an offence within the meaning of the 
Code. 

Collister, J. remarked on page 4 that contempt 
was not defined in the Act just as insult is not 
defined in S. 228, Penal Code. But wliile S. 228 
expressly makes tiie act of offering any insult 
punishable, when it ms not punishable previously, 
there was nothing in the Contempt of Courts Act 
to make the act of contemning courts punishable 
for the first time, 

I have aheady said that contempt was not de- 
* fined in the Act because the Act did not purport 
to make contempt punishable and it was conceded 
to be ‘ultra vires' the legislature to define contempt. 
In the case of ‘P. L. Jaitley, (Sj,’ the leai'ned 
Judges held that contempt proceedings are of a 
criminal nature and that cont-empf is an 
"offence”. They did not reier to the definition of 
"offence" in the Code and seem to have describ¬ 
ed contempt as "offence” in a general way. 

Their Lordships of the Judicial Committee also 
had described contempt as an offence in a general 
way in the case of ‘Surendra Nath Banerjee, (BV. 
The learned Judges did not express any opinion 
on the decision in the Bombay case of ‘B. G. 
Horniman, (Ty. 

(3Si My answer to question 1(a) is "No”. The 
other p:rfc of the question does not arise. If the 
first part were answered in the affirmative, the 
second part also would have to be answered in the 
affiniiative. 

(■39) Article 20(3) of the Constitution lays down 
that no person accused of an offence shall be 
compelled to be a witness against himself. This 
provision is ba.sed on the fiftn amendment to the 
American Constitution stating that no person shall 
be compelled in any criminal case to be a witne.ss 
against himself. The word “offence” is interpret¬ 
ed in the General Clauses Act in exactly the 
same language as is used in S. 4(oi of the Code. 
The General Clauses Act applies in the interpre¬ 
tation of the Constitution, vide Art. 367. As con¬ 
tempt of court is found to be not an offence w'ith- 
in the meaning of the Code, it cannot be an offence 
within the meaning of Art. 20(3) of the Consti¬ 
tution also. 

(40) Contempt has been divided into civil con¬ 
tempt and criminal contempt. It cannot be dis¬ 
puted that the contempt that we are considering 
is criminal contempt; the object of the proceed¬ 
ings is not to enforce compliance with any order 
made by a court but to punish for interference 
with the administration of justice by a court. 

In — ‘Wellesley v. The Duke of Beaufort’, (1831) 

2 Russ & M. 639 (V), the Lord Chancellor said: 
"Now convictions, and the sentences that follow 
upon them, are of two sorts; either foraially, 
upon trial, by indictment or information and 
verdict, with the consequent judgment, or sum¬ 
marily, but as legally, as foiTnally, by a com¬ 
mitment for contempt, where there is no other 
punishment provided, and no other mode of try¬ 
ing the offence”. 

Thus the Lord Chancellor treated contempt as 
an offence, holding a person guilty of contempt 
as convicting him and punishment for contempt 
as a sentence. The Supreme Court of United States 
denies to itself the jurisdiction to entertain an ap¬ 
peal from an order of commitment for contempt 
on the ground that the order is one in a criminal 
matter; in — ‘City of New Orleans v. The N. Y. M. 
Property Co.’, (1874) 87 US 387 tW) it is stated 
that contempt of court is a specific offence and 
that imposition of fine for contempt of court is a 
judgment in a criminal case. 


Brewer, J. observed in the case ‘Bessette’ at p. 
1001 (O): 

"A contempt proceeding is sui generia. It is cri¬ 
minal ill its nature, in that the party is charg¬ 
ed with doing something forbidden, and, if found 
guilty is punished.” 

(41) Ke quoted with approval the following from 
the opinion of Sanborn j. in ‘re Nevilt’ 54 C. C. A. 
622 (X): 

"Proceedings for contempts are of two classes, 
— those prosecuted to preserve the power, and 
vindicate the digmty, of the courts, and to punish 
for disobedience of their orders, and those in- 
stituied to preserve and enforce the rights of 
private parties to suits, and to comi:>el obeaience 
to orders and decrees made to enforce the rights 
and administer the remedies to which the court 
has found them to be entitled. The former 
are criminal and punitive in their nature, and 
the government, the courts, and the people are 
interested in their prosecution. The latier are 
civil, remedial, and coercive in their nature, 
and the parties chiefly m interest in their con¬ 
duct and prosecution are the individuals whose 
private rights and remedies they were institut¬ 
ed to protect or enloixe.” 

The contempt that was being considered by 
Brewer, J., consisted of violation of a perpetual 
uajuncLioa decreed by a court. It was treated 
as coming more fully withni the punitive class 
than within the remedial clas.s. lo was regarci- 
td like misconduct in a court room or disobedience 
of a subpoena. 

According to Corpus Juris (11), p. 8: 

"Although a contempt of court is in a sense sui 
generis, it is commonly regarded as in the nature 
of a crime although not necessarily as a criminal 
offence. However, criminal contempts ... .are 
offences against organised society and public 

justice.and the proceedings to punish it 

(them?) are punitive”. 

When their Lordships of the Judicial Committee 

remarked in tlie case of ‘Surendra Nath Banerjee 

(B)’, that a contempt of a High Court by a libel 

is an “offence" wliich by the Common Law of 

England is punishable by the High Court in a 

summary manner, they meant that it is a criminal 
wrong. 

The Contempt dealt with in — ‘O'shea v. O’shea’ 
(1890) 15 PD 59 (Y) consisted of publishing in a 
nev/spaper an article commenting on the conduct 
of the petitioner in a pending action against his 
wife for dissolution of marriage. The contempt 
proceedings were held to be a "criminal cause or 
matter”. Cotton, L. J. pointed out that there 
are many contempts that are not of a criminal 
nature, for instance, when a man does not obey 
an order of a court made in some civil proceeding, 
to do or to abstain from doing something. Llndlay, 

L. J. had no doubt that: 

"The proceeding is a summary conviction for a 
criminal offence” (page 64). 

In — ‘Gompers v. United States’, (1913) 58 Law Ed 
1115 (Z) Holmes, J. remarked at page 1120 
that if contempts "are not criminal, we are in 
error as to the most fundamental characteristics 
of crimes”. Though contempt may be a crime 
It is not an offence, as that word is understood 
in our Constitution. The provision in Art 20(3) 
is differently worded from that in the Fifth Amend¬ 
ment. Tlierefore. the dictum in — ‘Gompers v 
Buck’s Stone and Range Co.’, (1910) 55 Law^ Ed 
797 at p. 807 (Zl) that a contemner may not be 
compelled to be a witness against himseff cannot 
be applied in India. 
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(42) Contempts are divided into civil and cri¬ 
minal contempts, but it does not lollow that they 
are to be dealt with difierently in every respect 
and that the proceedings in one are governed by 
Civil P. C. and those in the other, by Criminal 
P. C. The division of contempts into two classes 
is for particular purposes only. 

For example, there is a right of appeal or review 
from an order p:-.ssed in a civil contempt while 
an order passed in a criminal contempt is held 
to be final. This was made clear in tne case of 
•Bessette, (.O/. The Crown has the power to grant 
pardon or not according as the contempt is criminal 
or civil; vide Oswald's Contempt, p. 4. The rule 
of benefit of doubt prevails in a criminal con¬ 
tempt, but not in a civil contempt. 

In some cases it is laid down that the sworn 
answer of the accused fully denying the alleged 
contempt is conclusive in a criminal contempt but 
not in a civil contempt, vide 'Corpus Juris (11)', 
at p. 108. While there exists a difference between 
civil and criminal contempts as regards these mat¬ 
ters, no authority exists laying down that there 
is a difference as regards the procedure also. All 
contempts punishable under the inlrerent and the 
supervisory powers, civil or criminal, are governed 
by the same procedure. 

In — ‘Gompers v. Buck’s Stone and Range Co., 
(Zl)', Lamar, J. referred to "many elements of 
similarity in procedure and punishment" betw'een 
the two classes. McReynolds, J. made it clear in 
the case of ‘Myers, (P)', at p. 580 that the proceed¬ 
ings to punish contempts are not "criminal prose¬ 
cutions" witlhn common understanding. The fact 
that the contempt in the instant case was criminal 
contempt does not attract the provision in Arc. 
20(3) any more than it attracts the provision of 
S. 5(2) of the Code. A contemner is not "accused 
of an offence" and cannot claim immunity from 
being sworn as a witness. 

(43) The privilege against self-crimination is 
merely an option of retusal. not a prohibition of 
enciuiry. When an oi'dinary v/itness is on the stand 
and a criminating fact is desired to be proved 
through him. the question may be asked, and it 
is for him then to say whether he would exercise 
the option given him by the law^ It cannot be 
known beforehand whether he would refuse. To 
prevent the question would be to convert the op¬ 
tion into a prohibition. A witness cannot declare 
himself to be incompetent to testify as a witness, 
but must be sworn and can claim his privilege 
only w'hen he has been asked a question, the 
answer to v/hich v/ould tend to incriminate liim. 

But the case of an accused who offers to give 
evidence in defence is different. The privilege 
permits him to refuse answ^ering any question 
whatever in the cause, on the general principle 
that it tends to criminate. See Wigmore on Evid¬ 
ence, Vol. 8, 3rd Edn. pp. 388, 391 and 392. Any 
fact which is relevant to an enquiry whose sole 
or essential object is to charge a specific crime 
upon the accused is an incriminating fact. 

Therefore, an acciused in a. criminal case is 
exempted by the privilege from all answ^ers whatso¬ 
ever; Wigmore, p. 356. When Phipson in his trea¬ 
tise on Evidence said on p. 216 that the prohibi¬ 
tion is against self-incrimination and not against 
entry in the witness box, he evidently referred 
to the case of an ordinary wdtness and not to that 
of an accused entering the witness box on behalf 
of himself or a co-accused. It is said by Willoughby 
on the Constitution of the United States. Vol. 2, 
p. 1165, that if an answer would tend merely to 
disgrace but not to incriminate the witness, the 
privilege does not apply, and that if, however, the 
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answer is one which can have no bearing upon 
the case except to impair the credibility of the 
witness, he may refuse to answer. 

Therefore, if the opposite party were “accused 
of an offence’', he could refuse to be sworn alto¬ 
gether (provided he had not waived the privilege). 

(44) The privilege against self-crimination can be 
waived. 

‘Tt is well established that a witness having 
voluntarily taken the stand, may be compelled 
to disclose the whole facts regarding the mat¬ 
ters concerning which he has testified:” (Wil¬ 
loughby on page 1166). 

“It has never been doubted that the privilege 
like all privileges, is in itself waivable”. (Wig¬ 
more, Vol. 8, p. 435). 


An ordinary witness waives the privilege by exer¬ 
cising his option of answering. 

"The case of an accused in a criminal trial, who 
voluntarily takes the stand, is different. Here his 
privilege has protected him from being asked 
even a single question for the reason that no 
relevant fact could be inquired about that would 
not tend to criminate him. On this very hypo¬ 
thesis then, his voluntai*y offer of testimony 
upon any fact is a waiver as to all other rele¬ 
vant facts, because of the necessaiy connection 
between all." (ibid pp. 440-41). 

Wigmore further observes on p. 441 that: 

"The spirit and the purpose of the privilege can¬ 
not be violated by any questioning after the 
accused has once voluntarily taken the stand”. 
There is no unanimity about the effect of the 
waiver, but the greatest support according to Wig¬ 
more (pp. 445-449) is for the view that the waiver 
extends to all matters relevant to the issue mean¬ 
ing thereby to exclude collateral matters, i.e., facts 
merely affecting credibility. 

If the opposite party were entitled to the privi¬ 
lege conferred by Art. 20(3) he had to exercise 
the privilege at the very outset and should not 
have sworn the affidavit at all. By swearing the 
affidavit on oath, he waived the privilege. Swear¬ 
ing the affidavit was tantamount to entering the 
witness box. He was sworn once and that was 
enough to make him forfeit his privilege. 

(45) When the opposite party sw'ore the affidavit 
and filed it in court and the court accepted it, he 
became liable to be cross-examined on the affi¬ 
davit. The other party had a right to cross-exa¬ 
mine him on the affidavit. He could not insist 
upon the affidavit being treated as evidence with¬ 
out being subjected to cross-examination. The op¬ 
posite party’s counsel said that the affidavit may 
not be read in the case at all. i think it is too late 
for him to withdraw the affidavit. 


(46) In ‘re Quartz Hill etc., Company, Ex parte 
Young’, (1882) 1 Ch D 642 (Z2), Brett, L. J. said: 

"I think it most important that no person who 
has taken a step with a vie\V to gaining an ad¬ 
vantage should be at liberty to withdraw it if he 
finds that it will not answer. Lord Hatherley ac¬ 
cordingly held that where a party had prop(3^ 
ed himself as a witness and filed an affidavit, 
he could not. when threatened with cross-exami¬ 
nation, withdraw the affidavit and escape cross- 
examination. I cannot imagine anything more 
calculated to bring the course of justice in^ 
contempt than to allow a person to file evid¬ 
ence which if there is no cross-examination mak^ 

in his favour, but which he knows will 
down on cross-examination, and then to wim- 

draw it if he finds that cross-examination » 

threatened.” 


t 
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He said that it was a principle applicable to pro¬ 
ceedings before every tribunal. 

(47) In — ‘Clarke v. Law’, (1855) 2 K & J 28 
(Z3), Sir W. Page Wood V. C. s&dd: 

•'When a party gives notice that he intends to 
use at the hearing an affidavit made by him, 
he is both a party and witness. If he had filed 
a new affidavit, he could not say that he would 
not use it. He had propounded himself as a 
witness, and cannot be allowed, if not cross- 
examined, to use his affidavit, but if tlireatened 
with cross-examination to withdraw it; having 
tendered himself as a witness, he is boimd to 
submit to cross-examination." 

Here the opposite party had clearly used the affi¬ 
davit made by him. Therefore he could not say 
that he was withdi’awing it and sliould not be exa¬ 
mined. 

My answer to the third question is as follows: 

‘‘No. He can be cross-examined on the affidavit 
voluntarily made by him." 

(48) Section 5, Oatlis Act requires oath to be 
administered to all witnesses i.e., all persons who 
may lawfully be examined or give evidence before 
any court. There is an express provision saying 
that this does not mean that oath should be ad¬ 
ministered to an accused in a criminal proceeding. 

I think the word "accused” and "criminal pro¬ 
ceeding" must be understood in the same sense 
in which those words are used in Criminal P. C. 
A contemner, even though the contempt committed 
by him is of criminal nature, is not an accused 
in the narrow sense in which the word is used 
in Criminal P. C. The proceedings against him 
may be criminal proceedings for certain purposes 
but not for the purixise of deciding whether an 
oath should be administered to him or not. I have 
already shown that contempt proceedings are spe¬ 
cial proceedings not governed by any rule. I have 
also referred to the passage in ‘Corpus Juris (11)' 
at p. 108 suggesting that a contemner can file 
an affidavit on oath. The opposite party has already 
sworn an affidavit. 

If S. 5. Oaths Act, prevented an oath being ad¬ 
ministered to him, he has not explained how he 
swore the affidavit. He is sought to be cross-exa¬ 
mined on the, affidavit itself and if the Oaths Act 
did not stand in the way of his swearing the affi¬ 
davit it cannot stand in the way of his being ad¬ 
ministered oath again in the witness-box. My 
answer to the second question is "No". 

MUKERJI J. : 

(49) This reference to a Full Bench arises out of 
certain contempt proceedings which were initiat¬ 
ed against the opposite parties on a petition made 
to this Court by a court subordinate namely, the 
court of the City Magistrate, Allahabad. 

(50) It is not necessary for the purpo.ses of this 
reference to go into the facts of the matter in any 
detail. The Bench which made the reference for¬ 
mulated three questions and has sought the answers 
to those questions from us. The questions formu¬ 
lated were these: 

"(l)(a) Whether contempt of court is an offence 
within the meaning of S. 5(2), Criminal P. C., 
(b). If it is, whether the procedure prescribed by 
that Code for the investigation, inquiry and 
trial of an offence must be followed; 

(2) Whether the alleged contemner is an ac¬ 
cused person within the meaning of S. 5, Oaths 
Act, 1873; 

(3) Whether the alleged contemner is a person 
accused of an offence within the meaning of 
Art. 20(3) of the Constitution, and can he, if he 


voluntarily makes an affidavit, be cross-examin¬ 
ed on it." 

The opposite parties, it appears, filed an affidavit 
in these proceedings in support of their case. The 
Government Advocate wisned to cross-examine the 
opposite parties in respect of that affidavit a right 
which he possessed under the general law. On 
behalf of the opposite parties objection was taken 
to their being put on their oath and thereafter 
subjected to cross-examination. 

The question, therefore, that arose was whether 
the opposite parties were justified in law in taking 
the stand that they did in regard to the riglit 
which was asserted, of cross-examination, by 
counsel on behalf of the State. The true answer to 
the question depends on the answers which are 
to be returned to the questions which were formu¬ 
lated by the Bench hearing the petition and which 
questions I have already quoted in full above. 

(51) The proceedings which have given rise to 
this reference to the Full Bench were proceedings 
in contempt. The contempt jurisdiction or the 
jurisdiction of the High Court to punish contemners 
hi^ an ancient history. Tnis court exercised this 
jurisdiction upio 1950 by virtue of its being a 
Court of record; there was no statute or any other 
written law which conferred this jurisdiction on 
thU Court directly. 

In 1950, when we had our Constitution, this Court, 
along with all other High Courts in the country, 
had this right recognisea by Art. 215 of the Consti¬ 
tution. The words of this Article are these: 

"Every High Court shall be a court of record and 
shall have ail the powers of such a court in¬ 
cluding the power to punish lor contempt of 
itself." 

(52) Even if this right had not been specifically, 
recognised by tiie Constitution, the rignt of the 
High Courts, wliich were Courts of record, would 
not have been impaired inasmuch as the exist¬ 
ing jurisdictions of the High Courts, unless alter¬ 
ed or curtailed by appropriate law, were to con¬ 
tinue, even on the coming into force of Hie Consti¬ 
tution. 

It may here be pointed out that the jurisdiction 
under whicn High Courts act for punishing con¬ 
temners is a very special and a very important 
jurisdiction of these Courts. By a long course of 
precedents the procedure followed in the exercise 
of this jurisdiction had become so thoroughly settl¬ 
ed that it enjoyed the same legal status as other 
procedural law of the land contained in statutes. 

(53) No statute law from the earliest times to 
the present day has ever defined or even attempt¬ 
ed to define "contempt". It was always for the 
courts, when faced with any particular case, to 
deiemiine whether or not the facts alleged amount¬ 
ed to contempt. Precedents became the only guide 
for determining and knowing the meaning of con¬ 
tempt. The action of Legislatures in not attempt¬ 
ing to define contempt or hedge in the jurisdic¬ 
tion of High Courts to punish for contempt by 
cumbrous rules of procedure was undoubtedly bas¬ 
ed on great wisdom. It has always been a matter 
of fundamental importance that the streams of 
justice should flow unimpaired and uncontaminat¬ 
ed by any influences, big or small, and that the 
majesty of the law and the purity of its adminis¬ 
tration should be protected and guarded ruthlessly 
and zealously wr.s of the highest importance for 
the security and welfare of any properly consti¬ 
tuted State. Conferring powers on the highest 
courts of the land to punish people who acted 
in derogation and in obstruction of their dispensing 
justice, the noblest attitude of the State, was there¬ 
fore, based on the supremest wisdom of man 
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(54) A contemner was looked upon by the law 
not as an accused m the sense in which a breaker 
of the law is looked upon, but he was looked upon 
as an offender who stood more or less in a ciass 
by himself. 

In England, from where courts in India borrow¬ 
ed the entire law of contempt, contempt was divid¬ 
ed into Uvo classes. One class was given the deno¬ 
mination of criminal contempt while another class 
Of contempt- was designated civil contempt. This 
is also indicative of the fact that contempt was 
not treated as an offence within the meaning of 
the criminal law. 

(55) The first question which has been referred to 
us is concerned Avith an answer as to whether con¬ 
tempt of court is an offence within the meaning 
of S. 5(2t, Criminal P. C. Section 5(2) of the 
Code pro'/ides for the trial of offences against 
other laws. If contempt can truly be said to fall 
Avithin the definition of the word "offence” in the 
Code then it Avould be difficult to say that the trial 
of a conlemner for contempt would not have to 
be carried out in accordance with the procedure 
laid down by Criminal P. C.. but if "contempt” 
does not come within the definition of the Avord 
"offence” as provided for by S. 4(1)(o), Criminal 
P. C. then obyiously S. 5(2) of the Code would not. 
in tenns, apply. "Olfcnce” has been defined by 
S. 4(lj(o) of the Code in these words: 

" ‘offence’ means any act or omission made puni¬ 
shable by any law for the time being in force; 
It also includes any act in respect of Avhich a 
complaint may be made under S. 20 of tlie Cattle- 
trespass Act, 1871:" 

(56) That contempt is an act is undoubted. Fur¬ 
ther that the act is punishable is also undoubted, 
but Avhat is not so undoubted is the fact that it 
is made punishable by "any law for the time be¬ 
ing in force". As has been pointed out earlier, 
there is no statute law Avhich makes the offence 
of contempt or defines it and makes it thereby, 
punishable. 

The question then is whether the word “laAV” 
in the definition refers to statute law only or docs 
it include all that other law Avhich though not 
contained in statutes yet has the same force and 
binding effect as law contained in statutes. The 
Criminal P. C. does not define “law”. The General 
Clauses Act has not defined "laAv” as such but 
has defined "Indian Law". It cannot be contend¬ 
ed Avith any force that we are not in effect con¬ 
cerned Avith "Indian law” when we are attempting 
to find the true meaning of the word "law” as 
used in S. 4(li(o), Criminal P. C. 

The definition of "Indian law” in the General 
Clauses Act is in these words: 

" ‘Indian law’ shall mean any Act, Ordinance, 
Regulation, rule, order, bye-laAV or other instru- 
mont Avhich before the commencement of the 
Constitution had the force of law in any Province 
of India or part thereof, or thereafter has the 
force of laAV in any Part A state or Part C State 
or part thereof, but does not include any Act 
of Parliament of the United Kingdom or any 
Order in Council, rule or other instrument made 
under such Act: ” 

(57) From the aforesaid definition it is manifest 
that "Indian law" which must be the true mean¬ 
ing or the true connotation of the word "law” in 
S. 4(1)fo), Criminal P. Q., means written laAV. It is 
appropriate to notice at this stage that there is a 
class of contempts which have been catalogued as 
"offence" in the Penal Code, namely the offences 
which have been provided for by Ss. 175, 178, 179, 
180 and 228, Penal Code. 


A. 1. R, 

Section 480, Criminal P. C. makes provision for 
the trial of certain cases of contempt and these 
cases, it would be noticed by a reading of the sec¬ 
tion, are cases of those contempts which fall with¬ 
in the ambit of Ss. 175, 178, 179, 180 and 228, Penal 
Code. Sections 481 and 482 are analogous and com¬ 
plementary provisions to S. 480, Criminal F. C. The 
fact that the Penal Code makes certain types of 
contempts offences and that Criminal P. C. pres¬ 
cribed a procedure for the trial of these offences, 
a procedure Avhich is different from the procedure 
which has to be followed for the trial of other 
oitences covered by Penal Code, is clearly indica¬ 
tive of the fact that the framers of the Codes 
Avished to make statute law in regard to only cer¬ 
tain types of contempts and they did not consider 
it desirable to cover the entire field. 

(58) It may be appropriate also to notice at this 
stage that there is a type of contempt which is 
prov-ided tor by Civil P. C-, namely, by O. 39, R. 
2(3), where provision has been made for punish¬ 
ing a person disobeying an injunction granted by 
a court. 

(59) In 1914 a bill was introduced in the Indian 
Legislative Coimcil, as it then was, with the ob- 
jeco of increasing the categories or classes of con¬ 
tempts of courts Avhich could be punished as 
offences under the Penal Code, but this propos¬ 
ed legislation did not materialize. Instead, how¬ 
ever, the Legislature passed an Act, Act 12 of 1926, 
called the Contempt of Courts Act. 

The reason for this enactment Avas that there 
was a conflict in India in regard to the power of 
the High Courts to punish for contempts of courts 
subordinate to them. The Aladras and the Bombay 
High Courts held the view that they possessed the 
poAver to protect their subordinate courts against 
contemners and that they had the right to punish 
such contemners while the Calcutta High Court 
took the contrary view. Doubt was also expressed 
in certain quarters as to whether or not the courts 
of judicial commissioners had the power to punish 
for such contempts. 

Tlie Contempt of Courts Act 1926 resolved these 
doubts and made certain provisions. This Act, 
hOAvever, did not attempt a definition of "con¬ 
tempt”. By S. 2 Of the Act the poAver of the 
si!perior courts to punish for contempts was re¬ 
cognised. The same section by sub-s. (2) stated 
that 

"a Chief Court shall have and exercise the same 
jurisdiction, powers and authority, in accord¬ 
ance Avith the same procedure and practice, in 
respect of contempt of itself as a High Court 
referred to in sub-s. (l>.” 

By S. 3 a limit on the power to punish for con¬ 
tempt was placed. 

The provisions of this Act, which consists only 
of tiiree sections, indicate that it neither made 
contempt an offence nor provided for any punish¬ 
ment, in terms, for such an offence. 

(60) Section 1(2), Criminal P. C. lays down the ■ 

extent of the Code. This section is in these words: i 

“It extends to the whole of British India; but, J 
in the absence of any specific provision to the 
contrary, nothing herein contained shall affect 
any special or local law now in force, or any 
special jurisdiction or power conferred, or any 
special foi*m of procedure prescribed, by any 
Other law for the time being in force or shau 
apply to.” , 

(61) From the above it will be clear that 
law”, “any special jurisdiction", and "any 
form of procedure prescribed" were excepted 

the purview of Criminal P. C. ; 

i 
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' (62) If law in S. 5(2), Criminal P. C. means only 

■ statute law, as I think it does, then the procedure 
* prescribed m the Code cannot be made applicable 
to contempt proceedings not falling under Ss. 175, 
178, 179, 180 and 228, Penal Code. 

If, on the other hand, the meaning of law is 
wide enough to include laws, other tnan statute 
law, then under the provisions of S. 1(2) the refer¬ 
ence to the form of procedure prescribed by "any 
other law" cannot also be confined to statute law 
and would embrace the procedure wliich has been 
followed by the courts dealing with certain classes 
of contempts, a procedure which is now well esta¬ 
blished by practice, and some of which are laid 
down in the rules of the Court. 

(63) The jurisdiction under which this Court acts 
when it punishes a contemner is a "special juris¬ 
diction" which has been conferred on it or is 
inherent in it as a Court of record, and the proce¬ 
dure which the Court has followed and follows 
is a "special procedure" within the meaning of S. 
1(2), Criminal P, C. 

In my view, therefore, contempt of court is 
neither an offence within the meaning of S. 5(2), 
Criminal P. C., nor is the procedure prescribed 
by the Code in regard to investigation, inquiry 
end trial of an offence applicable to proceedings 
initiated sgainst a contemner by the High Court. 

X may here also refer to a decision of the Privy 
Council in — ‘lO Cal 109 (3)’, wherein their 
Lordships of the Judicial Committee of the Privy 
Council stated that the Penal Cocie cud not pro¬ 
vide against a contempt of court committed by the 
publication of a libel out of court, v^^hen the court 
is not sitting, and neither in Chapter 21 nor else¬ 
where it provided for the punishment of a con¬ 
tempt of court by the publication of a libel reflect- 
^ ing upon a Judge in his judicial capacity, or in 
f reference to his conduct in the discharge of liis 
public duties. 

They further said that because the publisher of 
the libel could be punished for defamation under 
the Code, it did not follow that he could not be 
punished summarily by the High Court for a con¬ 
tempt of court. Their Lordships further pointed 
out in this case that the provisions of S. 5, Criminal 
P. C., 1882, relating to the procedure under which 
"all offences under the Indian Penal Code" and 
"all offences under any other law" are punished, 
do not include a contempt of the High Court com¬ 
mitted by the publication of a libel out of court, 
when the court is not sitting, although such con¬ 
tempt may include defamation. 

Their Lordships pointed out that .such a con¬ 
tempt was more than mere defamation, and was 
of a "different character". 

Their Lordships, how'ever, refrained from con¬ 
sidering the true meaning of the words "any spe¬ 
cial jurisdiction or power conferred by any other 
law now in force" as used in S. 1(2), Criminal 
P. C. 

This case, in my judgment, supports the view 
that I have expressed that the offence that a 
. contemner commits is not in ‘pari materia’ with 
offence to which Criminal P. C. applies. The 
c-uthority of this decision is not shaken by any¬ 
thing that has been enacted by the Contempt of 
i Courts Act of 1926. A contrary view was expressed 
f by Collister and Allsop, JJ. in — ‘AIR 1945 All 
I (L)’. In this case Collister, J. held that a 
contempt of the High Court is an offence which 
can be enquired into in accordance with the provi¬ 
sions of Criminal P. C. 

Allsop, J. however, in a separate judgment said 
tlius; 


"It is doubtless true that the Contempt of Courts 
Act when it recognized our jurisdiction also re¬ 
cognized our proceaure and practice, but once 
we hold, as I think we should, that a contempt 
is an oficnce within the meaning of the Code 
of Criminal Proceduie we can exclude from opera¬ 
tion only those portions of the Code which are 
positively repugnant to existing procedui'e and, 
as at present advised, I see no reason for think¬ 
ing that it was ever illegal for this Court to seek 
the assistance of the appropriate oihcers of the 
Crown for the purpose of attaching the person 
of the offender and that the provisions of the 
Code for the issue of warrants of arrest are 
not inapplicable.” 

(34) From the aforequoted words of AlLsop, J. 
it is clear to me that he was attempting to recon¬ 
cile two conilicting positions, namely, the posi¬ 
tion v/here it is held that contempt is not an 
offence within the meaning of Criminal P. C. and 
the position where it is so held. The learned 
Judge felt the necessity for doing so because in 
his view the provisions contained in Criminal 
P. C. lor the trial of offences did not in their 
entirety apply to proceedings taken by the High 
Courts for the trial and punisliments of "con¬ 
tempts". 

Collister, J. however, took the view that con- 
teiiipt of the High Court v/as an act made punish¬ 
able under a law for the lime being in force with¬ 
in the meaning oi S. 4(o), Criminal P. C. He ex¬ 
pressed the opinion that the offence could be 
enquired into according to the provisions of that 
Coue as set out in S. 5(2). V/ith great respect to 
the learned Judge I am unable to agree with the 
view taken by him. The view expressed by Allsop, 
J., in my opinion, and I express it with respect, 
is not strictly logical for I can see no reason why 
if contempt be an "offence" within the meaning 
of Criminal P. C. then the procedure prescribed 
by the Code for the trial of "oflences" should not 
be strictly followed and the procedure which High 
Court followed for the trial of such “offences" 
should be adhered to. 

The Bench was dealing with a situation which 
had arisen on account of a divergence of opinion 
between this Court and the Bombay High Court 
in regard to this Court's power to arrest and bring 
a contemner, who was residing beyond the terri¬ 
torial limits of this Court, before it. The Bombay 
view is to be found in — ‘AIR 1944 Bom 127 (T)’, 
In this case Beaumont, C. J. held that: 

"The power to punish for contempt of Court is a 
power inherent in superior courts of record, which 
in this country are the High Coiu'ts. Each court 
has inherent power to piuiish contempt of it¬ 
self." 

(65) The learned Chief Justice further held that 
the nature of proceedings in contempt were such 
as not to bring them within definition of an 
offence within the meaning of Criminal P. C. Re¬ 
liance was placed by Beaumont, C. J. on the deci¬ 
sion of the Privy Council in — TO Cal 109 (B)'. 
Beaumont, C. J. also pointed out the distinction 
that there was between those classes of contempt 
which fell directly either v/ithin the ambit of Civil 
P. C. or v/ithin the ambit of the Penal Code. 

The conflict that arose on account of the diver¬ 
gent view^s expressed by the Allahabad High Court 
and the Bombay High Court in regard to the power 
of the court to an-est a contemner from outside 
the jurisdiction of the Court has now been .set at 
rest by an amendment of the Contempt of Courts 
Act. The amendment to the Act has not, however, 
touched the procedure which the High Courts have 
consistently followed during the long course of their 
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existence in dealing with cases of contempt. This, 
to my mind, is also an indication of the fact that 
the Legislature did not consider it desirable to alter 
that procedure. 

(66-S7) I am, therefore, of the opinion that both 
the parts of question I referred to the Full Bench 
Should be answered in the negative. 

(33) The second question, namely, whether the 
contemner is an accused person within the mean¬ 
ing of S. 5, Oaths Act, 1873, need not, in my view, 
detu^in us long. The words of S. 5, Oaths Act with 
v/hich we are concerned are these: 

•‘Nothing herein contained shall render it lawful 

to administer in a criminal proceeding an oath 

or affirmation to the accused person.” 

(69) It has already been indicated earlier that a 
contemner is not in the same position as an ac¬ 
cused person. An accused person within the mean¬ 
ing of S. 5, Oaths Act must be one who is accused 
of having committed an offence as defined in the 
General Clauses Act. It has also been noticed 
earlier that an offence which a contemner com¬ 
mits does not fall within that definition. 

The words of S. 5 do not create a prohibition 
against administering an oath either to an ac¬ 
cused person or to a contemner. All it says is 
that the Oaths Act was not to be treated as an 
authority for administering to an accused person 
an oath. We know that under the Prevention of 
Comiption Act, (Act 2 of 1947), an accused person 
can take the oath and be a witness in his owti 
favour so that there is no inherent prohibition 
or disability in an accused person taking the oath. 
The prohibition to administer oath to the accused 
is pro/ided lor by S. 342i4), Criminal P. C. 

Section 342 provides for the examination of an 
accused person and sub-s. (4) of that section says 
that while an accused is being examined by the 
court he shall not be put on his oath. It is, there¬ 
fore, clear that in those cases to which S. 342, 
Criminal P. C. applies oath cannot be cdniinislcr- 
cd to an accused, but where that section does not 
Ripply, there is, in law, no prohibition to adminis¬ 
ter an oath to an accused person. I have already 
expressed the view that a contemner is not an 
“accused” within the meaning of Oaths Act and 
I have also expressed the view that contempt is 
not an oflence within the meaning of Criminal 
P. C. Therefore, I must hold that S. 5, Oaths AcU 
1873 has no application to an alleged contemner. 


to be a witness against himself; so appears to be 
the import of the American guarantee. 

(74) Counsel for the applicants attempted to read 
in the words of Art. 20(3) of the Constitution 
a guarantee to the accused to decide whether or 
not he would submit himself to be cross-examined 

in regard to an affidavit which he had filed in 
this case. There is, in the words of Art. 20(3), no 
prohibition against a person, who is accused of an 
offence, being cross-examined in case he has 
chosen to enter the witness-box and take the oath. 
The right to cross-examine a person arises under 
the Evidence Act. The testimony that a man gives 
can only be taken into account if that testimony 
has been tested by cross-examination, at any rate, 
if there was an opportunity to the other side to 
test the truth or otnerwise of the statement by 
cross-examination. 

(75) The word “offence” in Art. 20 of the Consti¬ 
tution must, in my judgment, mean the violation 
of a law in force. That it is so is indicated by the 
use of tiiese very words in Art. 20(1) of the Consti¬ 
tution. The expression ‘Taw in force” has not been 
defined in the Constitution for all purposes of the 
Constitution though it has been so defined for 
the purpose of Art. 13 of the Constitution in Art. 
13(3)(b). If it were permissible to take the mean¬ 
ing of the words “laws in force” as given in Art. 
13(3i(b) into account in order to find out the 
meaning of similar words used in Arc. 20 then it 
would appear that these words have quite a wide 
connotation and may include the law of contempt 
as well, but that does not appear to have been the 
intentioza of the framers of the Constitution as 
will appear from what follows later. 

The v/ord “offence” in Art. 20 has to bear the 
same meaning with the framers of the Constitu¬ 
tion intended for it. We have seen that the 
General Clauses Act has been made applicable 
for the interpretation of words used in the Consti¬ 
tution by Art. 3o7. “Offence” has been defined in 
the General Clauses Act, and that word in the 
ConsLitution must, therefore, bear the same mean¬ 
ing as has been given to it in the definition con¬ 
tained in the General Clauses Act. I have already 
noticed that the defiiiitiozi of the word “offence 
in the General Clauses Act does not apply to a 
contemner. It must, therefore, follow that a con¬ 
temner cannot be a person “accu.sed of an offence 
within the meaning of Art. 20(3) of the Consti¬ 
tution. 


(70) I would, therefore, answer the second ques¬ 
tion also in the negative. 

(71) The last question that has been referred 
to the Full Bench is, whether an alleged contemner 
is “a person accused” within the meaning of Art. 
20(3) of the Constitution and whether he can, if he 
voluntarily makes an affidavit, be cross-examined 
on it. Article 20(3) is in these w^ords: 

“No person accused of any offence shall be com¬ 
pelled to be a witness against himself”. 

(72) This provision of our Constitution is analo¬ 
gous to the provision contained in the 5th amend¬ 
ment of the American Constitution wherein they 
provide a similar prohibition in these words: 

“Nor shall any person be compelled, in any cri¬ 
minal case, to be a witness against himself”. 

(73) The guarantee which was thus furnished 
by the 5 th amendment was a guarantee apart from 
the “due process”. The American lawyers have 
given this guarantee a short name — the name 
under which this guarantee is popularly referred 
to is “the Guarantee against self-incrimination”. 
The prohibition which is contained in our Consti¬ 
tution is a prohibiten against compelling a man 


(7G) The next question is, whether a contemner- 
when he voluntarily makes an affidavit, can or 
cannot be .subjected to cross-examination thereon^ 
This question stands on a slightly different footmo 
from the question already considered. 

(77) The guarantee which has been given 

20(3) is a guarantee against “self-incrimination 
and not a guarantee against being cross-exaimn^ 
in regard to the truth or falsity of any statemen 
made by a person in an affidavit. The 
who put in the affidavit cannot, in my 
refuse to be cross-examined by taking snei 
behind Art. 20(3). He can, however, refuse 
answer a question which, if answered, 
criminate him. Reference was made to , 74 ) 
of — ‘Brown v. Walker’, (1895) 40 Law Ed. 

It is not necessary for me to notice this deci^ 


any detail. 

In America this guarantee has been 
the courts and applied to particular situa ^ 
d a good synopsis of these <^ 6 cisions 
and in Weaver’s Constitutional Law 
457 as also in Willis’ Constitutional Law 
. 517-520. Willoughby refers to it in his com*'' 
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tion of the United States In Vol. 2, p. 1165 onwards. 
It has been stated by Willoughby at p. 1166 that 

“this constitutional privilege against self-incrimi¬ 
nation is available to any one who may be in¬ 
criminated by the testimony or other evidence 
that is asked for. It is not limited to a defen¬ 
dant at bar or to party defendants. Further¬ 
more the constitutional privilege applies as well 
to testimony or other evidence called for in 
civil proceedings as in criminal actions. It ap¬ 
plies alike to civil and criminal proceedings, 
whenever the answer might tend to subject to 
criminal responsibility him who gives it. The 
privilege protects a mere witness as fully as it 
does one who is also a party defendant.” 

This statement of the law Willoughby appears to 
have got from the decision in — Brown v. Walker 
(Z4)’, referred to above. According to the American 
view, however, this guarantee is a “personal pri¬ 
vilege” and it may be waived so that if the ac¬ 
cused voluntarily takes the witness stand in hts 
own behalf he subjects himself to the same rule 
regarding cross-examination as any other witnes.s. 
This is clear from the decision in — *Raffel v. 
United States’, (1925) 271 U. S. 494 (Z5). 

(78) I w'ould, therefore, answer the third ques¬ 
tion also in the negative. 

BY THE COURT 

(79) Our answer to the questions referred to us 
for opinion is as follows: 

"(1) (a) Contempt of court is not an offence v;ith- 
in the meaning of section 5(2) of the 
Code of Criminal Procedure; 

(b) In view of our ansv/er to the previous 
question Uiis question does not arise. 

(2) The alleged contemner is not an accused 
person v/ithin the meaning of section 5 
of the Indian Oaths Act, 1873. 

(3) An alleged contemner is not a person 
accused of an offence within the mean¬ 
ing of Article 20(3) of the Constitution & 
if he has voluntarily filed an affidavit, 
he can be cross-examined on it.” 

A/R.G.D. Answers accordingly. 


A.I.U. 1951 ALL. 537 (Vci. 41, C.N. 215) 
HARISPI CHANDRA J. 

Chhotey and another, Appellants v. Ram Singh 
wid others; Opposite Parly. 

Criminal Ref. No. 25 of 1952, D/- lMl-1953. 

Criminal P. C. (1898), Ss. 435 and 526 — Appli¬ 
cation for transfer — Order calling for record — 
Operation as stay. 

Whenever an order has been passed sum¬ 
moning the record in a case in which an 
application is made for the transfer of that 
case, it cannot be deemed to be an order 
staying the proceedings; for the superior 
court when it thinks that the proceedings 
should be stayed passes a specific order to 
that effect and when it thinks that the pro¬ 
ceedings should not be stayed, it does not 
pass such an order. Where, however, the pro¬ 
ceeding in the Court of a Magistrate has come 
to an end and all that remains to be done is 
to deliver the final order, v/hether the order 
passed by the Dlst. Magistrate summoning the 
record also implies an order directing the stay 
Of proceedings or not. undoubtedly it implies 
that the case should not be finished before 
the transfer application had been decided by 
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him, as the final order passed by the Magis¬ 
trate renders the proceedings before the Dis¬ 
trict Magistrate wholly infructuous. Such an 
order is therefore, without jurisdiction: AIR 
1937 Pat 131 and AIR 1925 Bom 247 (1), Ref. 

(P&fflpS 3 4) 

Anno: Cr. P. C., S. 435 N. 21 (See also S. 43^ 
N. 48). 

1949 Mitra: S. 438 P. 1368 N. “Duty. 

causes” (6 Pts. extra in N. 21 to S. 435 in A.I.R, 
Com. — 1 Pt. extra in Mitra). 

Cr. P. C., S. 526 N. 19. 

1949 Mitra: S. 526 P. 1619 N. 1387 “Sub-section 

(8).change in law” and all the sub-notes- 

(3 Pts. extra in A.I.R. Com.). 

D. Sanyal. for Appellant: N. C. Shastri, for 
Opposite Party. 

CASES REFERRED: Paras 

(A) (V12) AIR 1925 Bom 247 (1): 26 Cri LJ 996 2 

(B) (V24) AIR 1937 Pat 131; 38 Cri LJ 484 2 

ORDER: This is a reference by the Additional 
District Magisu'ate of Meerut arising out of a 
case under section 145 of the Code of Criminal 
Procedure. The case was proceeding in the court 
of a Sub-divisional Magistrate. While the case 
was proceeding, an application was made to the 
Additional District Magistrate for the transfer of 
the case from that court to the court of some 
other Magistrate. This application was made on 
ine 29111 May, 1931, and the Additional District 
Rijgistraie passed an order summoning the record 
of the Cuse from the court of the Sub-divisional 
Magistrate. This was duly communicated to the 
Sab-divisional Mugistrate on the 31st May, 1951 
wnon he passed an order directing that the record 
be submuLcd to the Additional District Magis¬ 
trate. But the record was not actually sent to 
that court on that dale and oii the following day 
the learned Sub-divisional Magistrate decided the 
case, 

(2) The view of the learned Additional District 
Magistrate is that after the order summoning 
the record had been communicated to the learned 
Sub-divisional Magistrate on a transfer applica¬ 
tion that had been made before him, the Sub-di¬ 
visional Magistrate had no jurisdiction to proceed 
with the case. A case of the Bombay High Court 
~ ‘In re Maruti Vithu AIR 1925 Bom 247 (1) (A)" 
has been relied on by the learned Additional Dis- 
t rict Magistrate. This case supports the view 
taken by the Additional District Magistrate. Their 
Lordships observe as follows: 

“When the order was made calling for the re¬ 
cord and proceedings with a view to withdraw¬ 
ing the case and transferring to another Magis¬ 
trate, the case was no longer on the file of the 
Magistrate and his jurisdiction w'as suspended.’” 

With all respect. I do not agree that whenever 
an order is passed sending for the record of a 
case it should bo assumed that the Magistrate in 
whose court the case is proceeding is no longer 
seized of the case. 

(3) In another case decided by the Patna High 
Court — Tshar Singh v. Dusadh’, AIR 1937 Pat 
131 (B) it was pointed out that an order sending 
for the record in a case for the transfer of the 
case by a superior court implied that the proceed¬ 
ings in the lower court were to be stayed raid that 
if the lower court continued the proceedings, they 
were without jurisdiction. In my view it would 
he difficult to assume that whenever an order has 
been passed summoning the record in a case in 
which an application is made for the transfer of 
that case, it should be deemed to be an order 
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staying the proceedings, for the superior court 
when it thinks that the proceedings should be 
stayed, passes a specific order to that effect and 
when it thinks that the proceedings should not 
be stayed, it does not pass such an order. In the 
present case, however, the proceeding in the court 
of the Gub-divisional Magistrate had come to an 
end and all that rernaineu to be done was to de¬ 
liver the linal order. Whether the order passed 
by the Adduional District Magistrate summoning 
the record also implied an order directing the 
stay or proceedings or not, undoubtedly it impli¬ 
ed that the case should not be finished before 
the transfer application had been decided by the 
Additional District Magistrate. For by deciding 
: the case finaily, the Sub-divisional Magistrate 
I rendered the proceedings that were going on in 
the court of the Additional District Magistrate 
wholly infi’uctuous. In the circumstances my 
view is that this order of the learned Additional 
District Magistrate summoning the record con¬ 
tained an implicit direction that the final orders 
in the case should not be passed pending disposal 
of the transfer application. 

(41 In this view of the matter, the order pass¬ 
ed by the Sub-divisional Magistrate on the 1st of 
iJune, 1931, wa,s without jurisdiction and I, accord- 
jingly, set it aside. The case w'ill now proceed 
iin the court of some Magistrate other than Shri 
A. Pandey by whom it had been previously decid¬ 
ed. to whom it may be made over by the learned 
Additional District Magistrate of Meerut. 

(5) Let the record be returned. 

B/D.R.R. Order accordingly. 


A.I.R. 1954 ALL. 598 (Vol. 41, C.N. 210 

(FULL BENCH) MALIK C. J.. SAPRU AND 
V. BHARGAVA JJ. (10-2-1954) 

Basti Sugar Mills Co. Ltd.. Applicant v. State 
of Uttar Pradesh and others. Opposite Parties. 

Civil Misc. Writ Nos. 280. 282, 284. 285, 308 
309. 314 of 1950 and 14 of 1951. 

t(a) U.P. Industrial Disputes Act (28 of 1947). 
S. 3 — Validity — (Constitution of India, Art. 
245). 

Per Full Bench: Section 3 of the U. P. In¬ 
dustrial Disputes Act. 1947 was not beyond 
the competence of the legislature and cannot 
be declared ‘ultra vires’ on the ground that it 
delegates legislative 9 r rule-making power of 
an unspecified character to the Executive 
Government. (Paras 6-7, 15) 

The powers given by S. 3 may be and are 
indeed of a most wide character, out that 
fact alone cannot affect its validity. The 
remedy against delegated legislation is not 
judicial but political control with which 
Courts have no concern. AIR 1951 SC 232 
and AIR 1952 All 866 (FB), Applied. 

(Para 6-7) 

(b) Constitution of India. Pre. and Arts. 7r( 
and 245 — Delegation of legislative power — 
Diflerence between Indian and American Con¬ 
stitution. 

Per Sapru J. : The contention that our 
Constitution, being a written one. must be 
assumed to have an American background 
and is based upon an acceptance of thac 
theory of “separation of powders” whic.h 
determined the main lines on which the 
Constitution of the United States of Ame¬ 
rica came to be drawn up cannot be ac¬ 
cepted. The broad fact which stands out is 


that the Executive provided by our Consti¬ 
tution is a removable Executive, i.e. an Exe¬ 
cutive of the Parliamentary type such as 
obtains in Britain. Article 75(3) and ( 5 ) 
shows that the approach of our Founding 
Fathers of the Constitution was basically 
different from that of those responsible for 
the framing of the American Constitution 
AIR 1951 SC 332, Rel. on, (Para 5) 

(c) Constitution of India, Art. 245 — Delegap 
tion of legislative power — Extent. 

Per Sapru J.: No doubt a law can be 
challenged on the ground of the incompe¬ 
tency of the particular legislature, whether 
federal or state, to enact it or on the ground 
of its inconsistency with the fundamental 
rights guaranteed by the Constitution, but 
— provided the legislature concerned does 
not abdicate its power of legislation by 
wiping itself out and retains its control so 
as to be able to withdraw legislative power 
conferred on the subordinate authority when¬ 
ever it considers it proper to do so, it is not 
for Courts to decide how much authority 
should be delegated or for how long such 
delegation should continue. AIR 1951 SC 332, 
Rel. on. (Para 5-7) 

(d) V. P. Industrial Disputes Act (28 of 1917), 
S. 3 — Order under, passed on basis of report 
submitted under S. 34 by a court of inquiry — 

V alidity — (Constitution of India, Art. 2.26). 

The State Government, in order to pro¬ 
ceed under S. 3 of the U. P. Industrial Dis¬ 
putes Act. 1947. has to form an opinion that 
it is necessary or expedient to make an 
order under that section for securing ^ the 
public safety or convenience or the mainte¬ 
nance of the public order or supplies and 
services essential to the life of the commu¬ 
nity. or for maintaining employment. If the 
State Government comes to that opinion, it is 
thereafter empowered to pass general or 
special orders, making provisions for the 
matters mentioned in clauses (a) to (g) of 
that section. The provisions of S. 3 and the 
remaining provisions of the U. P. Industrial 
Disputes Act, 1947, nowhere pre.scribe the 
materials on which this opinion of the State 
Government is to be formed, nor do they 
prescribe any procedure for arriving at that 
opinion. Clearly, therefore, the State Gov¬ 
ernment Is entitled to form its opinion on 
anv or all material and information ^^vaU- 
able to it. (Para 13) 

Sin''e S. 3 merely requires the opinion of 
the State Government as a preliminary to 
the exercise of powers under that section, 

(he High Court is not competent to see whe¬ 
ther the opinion arrived at by the State 
Government Is or is not correct. There being 
no bar in any law to taking into account 
the report of a court of enquiry appointed 
under the Industrial Disputes Act, ^ 

order passed under S. 3. U.P. Industrial Dis¬ 
putes Act. 1947, on the basis of such report’ 
cannot be challenged on the ground that 
the reference to the court of enquiry of tne 
industrial dispute itself was not valid and was 
not in accordance with the provisions of tne 
Industrial Disputes Act, 1947. (Para 35) 

Held that the order contained in Vi-w 
Govt. Notification No. 1425 (ST) (H)| 
XVIII-13 (ST)-50 D/- 5-7-1950 could not be chal¬ 
lenged on ground that the Government w^ 
not competent to refer the dispute to » 
court of inquiry and make the recommen- 
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dation made by it binding on the pai-ties as 
those matters were irrelevant to the validity 
of the order. (Para 13 1 

(e) U. P. Industrial Disputes Act (28 of 1947), 

S. 3 — Validity — (Constitution of India, Art. 

254(2) ). 

Per V. Bhargava J. : The U. P. Industrial 
Disputes Act. 1947 was reserved by the Gov¬ 
ernor of Uttar Pradesh for the assent of the 
Governor General whose assent was obtained 
on 21-12-1947, and thereafter the Act was 
published in the U. P. Government Gazette, 
dated 10-1-1948. Since this Act of the State 
Legislature had received the assent of the 
Governor General, if there be any repug¬ 
nancy between its provisions and the provi¬ 
sions of the Central enactment contained in 
the Industrial Disputes Act (Act No. 14 of 
1947), the U. P. Industrial Disputes Act. 1947 
would prevail in Uttar Pradesh over the re¬ 
pugnant provisions of the Industrial Disputes 
Act, 1947. It must therefore be held that the 
U. P. Industrial Disputes Act. 1947 is valid 
and binding in the State of Uttar Pradesh. 

(Para 14>' 


t(f) U. P. Industrial Disnutes Act (28 of 1947), 
S. 3 — If offends Arts. 19'(1) (f) and 31 of the 
Constitution — (Constitution of India, Arts. 19 
<1) (f) and 31). 

Per Pull Bench : The provisions of S. 3. 

U. P. Industrial Disputes Act. 1947. are not 
invalid on the ground that they offend the 
fundamental rights guaranteed under Arts. 
19(1) (f) and 31 of the Constitution. 

(Paras 1. 8. 16) 

Section 3 does not purport to interfere, in 
any manner, with the right of a citizen to 
acquire, hold or dispose of property. It only 
deals with orders that might be made in 
relation to strikes, lock-outs, terms and con¬ 
ditions of employment, appointment of In¬ 
dustrial Courts, settlement of industrial dis¬ 
putes, and closure, non-closure and exercise 
of control over any public utility service or 
any subsidiary undertaking and similar 
matters. It cannot, therefore, be said that 
this section empowers the Executive Govern¬ 
ment to interfere with the right of a citizen 
to acquire, hold or dispose of property. 

(Para 16) 


An order passed under S. 3 of the Act for 
pajTTient of bonus or retainer allowance in 
connection with the regulation of employ¬ 
ment in a factory can. In no way, be .said to 
interfere with the right of the proprietors of 
the factory to acquire, hold or dispose of 
property. (Para 16) 


Article 31. however, permits deprivation of 
property of a person by authority of law. and 
as the law. under which the order purports 
to have been made by the Stale Govern¬ 
ment. Is a valid law. so that, if the orders 


fall within the purview of S. 3 they cannot 
be challenged on the ground that they in¬ 
fringe the fundamental right guaranteed by 
Art. 31 of the Coastitution. No question 
arises of applying clause (2) of Art. 31 of the 
Constitution as no property is being taken 
possession of or acquired for public pur- 
pose.s. Even if cl. (2) of Art. 31 be held ap¬ 
plicable. the U. P. Industrial Disputes Act 
would not be affected by cl. (2) of Art. 31, 
as provided in sub-cl. (a) of cl. (5) of Art. 
31 of the Constitution. (Para 16) 

(g) Words and Phrasc.s — Bonus — IVIeanin( 
— (Industrial Disputes — Bonus). 


Per V. Bhargava J. : In modem times, 
bonus is clearly regarded as deferred wages 
payable to employees which may be claimed 
by them as of right under the terms of 
employment. In the conditions, under which 
modern industries function, bonus has now 
come to be recognised as a right of em- 
ployee;^ which they can claim from their 
employers under certain circumstances. AIR 
1951 Mad 856: AIR 1951 Mad 974 and AIR 
1947 Bom 42, Rel. on. (Para 17) 

Per Sapru J.: The granting of bonus is 
not an act of charity but is to be regarded 
in some measure as a right of the workers to 
share in the profits of the Company. 

(Para 8) 

(h) U. P. Industrial Disputes Act (28 of 1947), 
S 3(b) — Order directing payment of bonus and 
retainer allowance if can be passed. 

Per V. Bhargava J. : Since bonus can be a 
term or condition of employment an order 
can be made under cl. (b) of S. 3 relating 
to payment of bonus. As regards the order 
relating to payment of retainer allowance 
There can be no doubt at all that such an 
order is specifically made for the purpose of 
regulating the terms and conditions of em- 
plovanent. Such an order can be passed un¬ 
der S. 3(b) of the U. P. Industrial Disputes 
Act. (Para 18) 

(i) U. P. Industrial Disputes Act (28 of 1947), 
S. 3{b) — Order under, directing payment of past 
bonus — Notification No. 1425 (ST) (U)/XVII1 
— 13 (ST) 50 dated 5-7-1950 — Validity. 

Per Malik C. J. and V. Bhargava J. (Sapru 
J. dubilante) ; The order of the U. P. Gov¬ 
ernment contained in Notification No. 1425 
(ST) (II)/XVTII-13 (ST)-50 dated 5-7-50 and 
passed under S. 3(b), U. P. Industrial Dis¬ 
putes Act. 1947, in so far as it directs the 
sugar factories to which the notification ap¬ 
plies, to pay bonus in respect of the past 
years 1947-48 and 1948-49 is ultra vires and 
invalid as the U. P. Government had no 
authority to pass an order determining the 
conditions of service of the workmen with 
retrospective effect and in any case such 
bonus could be payable only to the workmen 
who were in service in those years. The order 
relating to payment of retaining allowance 
is valid and effective. 

(Paras 3, 9, 20, 21. 23 and 25) 

Clause Cb) of S. 3, U. P. Industrial Dis¬ 
putes Act cannot be given any retrospective 
effect. The language of this provision Is 
such as to give a clear impression of the 
intention of the legislature that orders un¬ 
der it must be purely prospective so as to 
govern future terms and conditions of ser¬ 
vice. The use of the words, ‘requiring to 
observe for such period’, is a clear indication 
that the order should lay down the course 
of conduct to be followed by the employers, 
workmen or both in future during the period 
which is to be specified in the order. There 
cannot be any question of making an order, 
requiring employers or workmen to observe, 
for the specified period, terms and conditions 
of employment which relate to the past em¬ 
ployment before the passing of the order. So 
far as past disputes with regard to terms 
and conditions of employment are concerned, 
the power, that v/as granted to the State 
Government ti. regulate them, is laid down 
in clauses (c) and (d) of S. 3 of the Act 
whereby an industrial dispute relating to 
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for maintaining employment, it may, by general 
or special order, make provision- 


such past terms and conditions of service 
can be referred for conciliation or adjudica¬ 
tion and for such purposes, the State Gov¬ 
ernment can appoint Industrial Courts. Con¬ 
sequently, under S. 3(b), U. P. Industrial 
Disputes Act, the State Government’s power 
was restricted to passing orders regulating 
terms and conditions of employment to be 
observed during a specified period after the 
date of the order and no order could be 
passed by the State Government so as to 
alter terms and conditions of service which 
had already been observed in the past. 

(Para 21) 
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(A) (V38) AIR 1951 SC 332: 1951 SCR 

747 (SC) 5, 6-7, 15 
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(C) (1923) 277 US 189: 72 Law Ed 845 5 

(D) (V33) AIR 1951 Mad 856: ILR (1949) 

Mad 926 18 

(E) (V33) AIR 1951 Mad 974: 1951-2 Mad LJ 

382 18 

(P) (V34) AIR 1947 Bom 42: ILR (1946) 

Bom 915 18 

(G) 82 American LR (Annotated) 1239 21 

(Hi 77 NH 573 21 

G. S. Pathak, R. S. Pathak and V. D. Bhar- 


gava. for Applicant; Standing Counsel, for Op¬ 
posite Parties. 

MALIK C. J. : 

I ha\'e carciully considered the judgments pre¬ 
pared by luy brothers S:j5ru and Bhargava. On 
the points on which they are in agreement I have 
I nothing to add. On one point, however, they have 
differed. Bhargava, J. has held that the order 
psssed bv the U. P. Government under S. 3(b), 
U. P. Industrial Disputes Act (U. P. Act No. 23 of 
1947) about payment of bonus for the years 1947-48 
and 1948-49 was invalid as the U. P. Government 
had no authority to pass an order determining 
the conditions of service of the workmen with 
retrospective effect and, in any case, such bonus 
could be payable only to the workmen who were 
in service in those years. My brother, Sapru. has, 
however, taken a different view. 

(2) As has been pointed out by my brother 
Bhargava, the Industrial Disputes Act, 1947 (Act 
No. 14 of 1947) deals with settlement of industrial 
disputes by Conciliation Officers or Boards of Con¬ 
ciliation or by Industrial Tribunals. Courts of fn- 
quiry have also been provided for inquiring into 
any matter appearing to be connected with or 
relevant to an industrial dispute. An industrial 
dispute can no doubt arise not only with regard 
to the terms of employment in "praesenti’ or in 
‘futuro’ but also in respect of the terms and con¬ 
ditions of service in the past and in the case of an 
industrial dispute decided under the Industrial Dis¬ 
putes Act of 1947 (No. 14 of 1947) it may be pos¬ 
sible for the requisite authorities to pass an order 
affecting the terms and conditions of service not 
only in the present or in future but also in the 
past. 

(3) The order in the case before us has, how¬ 
ever, been passed by the U. P. Government under 
the U. P. Industrial Disputes Act (U. P. Act No. 
28 of 1947). Section 3 of that Act is as follows: 

‘*3 ‘Power to prevent strikes, lock-outs, etc.’ 

If in the opinion of the Provincial Govern¬ 
ment, it is necessary or expedient so to do for 
securing the public safety or convenience, or the 
maintenance of public order or supplies and ser¬ 
vices essential to the life of the community, or 


(a) for prohibiting, subject to the provisions of 
the order, strikes or iock-outs generally, or a 
strike or lock-out in connection with any indus¬ 
trial dispute; 

(b) for requiring employers, workmen or both 
to observe for such period, as may be specified 
in the order, such terms and conditions of em¬ 
ployment as may be determined in accordance 
with the order; 

(c) for appointing industrial courts; 

(d) for referring any industrial dispute for con¬ 
ciliation or adjudication in the manner provided 
in the order; 

(e) for requiring any public utility service, 
or any subsidiary undertaking not to close or 
remain closed and to w’ork or continue to work 
on such conditions as may be specified in the 
order; 

(f) for exercising control over any public uti¬ 
lity service, or any subsidiary undertaking by 
authorising any person (hereinafter referred to 
as an authorised controller) to exercise, with res¬ 
pect to such service, undertaking or part thereof 
such functions of control as may be specified in 
the order: and. on the making of such order the 
service imdertaking or part, as the case may be, 
shall so long, as the order continues, be carried 
on in accordance with any directions given by 
the authorised controller in accordance with the 
provisions of the order; and every person having 
any functions of management of such service, 
undertaking or part thereof shall comply with 
such directions; 

(g) for any incidental or supplementary mat¬ 
ters. which appear to the Provincial Govern¬ 
ment necessary or expedient for the purposes of 
the order; 

Provided that no order made under clause 

(bi— 

(I) shall require an employer to observe terms 
and conditions of employment less favourable 
to the workmen than those which were appli¬ 
cable to them at any time within three months 
preceding the date of the order; 

(ID shall, if an industrial dispute is referred 
for adjudication under claase (d) be enforced 
after the decision of the adjudicating autho¬ 
rity is announced by, or with the consent of, the 
Provincial Government.” 

We are concerned with cl. (b) which empowers 
the Provincial Government to make provisions for 
requiring employers, workmen or both to observe 
for such period as may be specified in the order 
such terms and conditions of emplojinent as may 
be determined in accordance with the order, if. 
in the opinion of the Provincial Government, it is 
necessary or expedient so to do for securing the 
public safety or convenience, or the maintenance 
of public order or supplies and services essential 
to the life of the community, or for maintaining 
employment. The first proviso to cl. (b) lays down 
that no order shall require an employer to obse^e 
terms and conditions of employment less favoiirahi^ 
to the workmen than those which were appucsbia 
to them at any time within three months precea- 
ing the date of the order. 

The whole of this section is intended to_ 
the Government to pass general or special orae 
W’hen the passing of such orders becomes nec 
sary for securing the public safety or - 

or the maintenance of public order ' 

It may be urged that if the workmen claim some- 




Basti Sugar Mills Ltd. v. State of U. P. (FB) (Sapru J.) Allahabad 541 


im 

thing for the past years, without which they are 
not prepared to continue to work in future, and 
the Government is of the opinion that it is expe¬ 
dient to pass the order for securing the public 
safety, convenience or the maintenance of public 
order or supplies and services essential to the life 
of the community, or for maintaining employment, 
there is no reason why the Government should 
have no right to pass an order with respect to a 
period which has already expired and that it should 
have authority only to control the relationship in 
the present and the future. The question, however, 
lias to be decided on the language of the section 
rather than on such general considerations and 
the language of the section appears to me to in¬ 
dicate that the power given to the Government 
relates to the present and the future. 

Where the dispute is as regards any past period, 
it is open to the Government to have the matter 
decided either by a Board of Conciliation or by 
Industrial Tribunals under the Central Act or under 
clauses (c) and (d) of S. 3 of the U. P. Act. The 
orders contemplated under S. 3(b) of the U. P. 
Industrial Disputes Act appear to me to relate 
to the terms and conditions of service in the 
present and in the future necessitated by fluc¬ 
tuating economic conditions. To my mind, the 
error lay in the State Government proceeding 
under S. 3(b) instead of referring the matter for 
decision under the appropriate sections of the 
Central or the State Act. I, tlierefore, agree with 
the order proposed by my brother, Bhargava. 

SAPRU J.: 

(4) The facts which have given rise to these 
petitions have been narrated fully by my brother 
V. Bhargava and no useful purpose will be served 
by going over the same ground. I wish to ?dd a 
few remarks in regard to certain matters which 
were argued before us in order to make my own 
position clear. 

(5) The first point on which I v/ould like to say 
a few words is regarding the contention of Sri 
Pathak that S. 3, U. P. Industrial Disputes Act. 
1947, (Act 28 of 1947), is invalid as it is couched in 
such wide and sweeping language as to vest the 
Executive Government with legislative powers 
which cannot be canalised within definable limits 
and can be used by it arbitrarily, unreasonably and 
capriciously. The question of delegated legislation 
has been the subject-matter of a detailed consi¬ 
deration by their Lordships of the Supreme Court 
in ‘In re The Delhi Laws Act, 1912, etc.,: ‘AIR 
1951 SC 332 (A)’. The implications of that deci¬ 
sion were considered by a Full Bench decision of 
this Court in — ‘Bhushan Lai v. State’, AIR 1952 
All 866 (B) in connection with the question of the 
validity of section 3, 4 and 6 of the Essential Sup¬ 
plies (Temporaiy Powers) Act. 1946. (Act 24 of 
1946). The implications of this Pull Bench have 
been explained by my brother V. Bhargava in his 
Judgment and I do not propose to expatiate on 
them at any length. 

Suffice it to say that I am quite unable to ac¬ 
cept Sri Pathak’s contention that our Constitution, 
being a bitten one, must be assumed to have 
an American background and is based upon an 
^‘^^Pfance of that theory of ‘separation of powers’ 
Which determined the main lines on which the 
Lo^titution of the United States of America came 

ic nf broad fact which stands out 

IS that the Executive provided by our Constitution 

Executive, i.e., an Executive of the 
parliamentary type such as obtains In Britain. 

rude 75(3) of the Constitution specifically lays 
fhat. “The Council of Ministers shall be 
v^oiiectively responsible to the House of the people.” 


Article 75(5) provides that, 

“A Minister who for any period of six consecutive 
months is not a member of either House of 
Parliament shall at the expiration of that period 
cease to be a Alinister." 

I have quoted these articles to show that the ap¬ 
proach of our Founding Fathers of the Constitu¬ 
tion was basically dilierent from that of those 
responsible for the framing of the American Con- 
stiiution. This has been well pointed out, if I may 
say so with very great respect, by Patanjali 
Sastri, J., afterwards C- J., in — 'AIR 1951 SC 332 
at p. 364 (A)’, and I beg leave to quote him; 

"Thus, the English approach to the problem of 
delegation of legislative power is characterised 
by a refusal to regard legislation by a duly con¬ 
stituted legislature as exercise of a delegated 
power, and it emphatically repudiates the appli¬ 
cation of the maxim 'delegatus non poiest 
delegare’. It recognises the sovereignty of legis¬ 
lative bodies within the limits of the constitu¬ 
tions by which they are created and concedes 
plenary powers of delegation to them within 
such limiis. It regards delegation as a revocable 
entrustmeiit of the power to legislate to an ap¬ 
pointed agent whose act derives its validity and 
legal force from the delegating statute and not 
as a relinquishment by the delegating body of 
its ovm capacity to legislate. 

On the other hand, the American courts have 
approached the problem along wholly different 
lines, which are no less tlie outcome of their 
own environment and tradition. The American 
political scene in the eighteenth century was 
dominated by the ideas of Montesque and Locke 
that concentration of legislative, executive ana 
judicial powers in the hands of a single organ 
of the State spelt tyranny, and many constitu¬ 
tions had explicitly provided that each of the 
great departments of State, the legislature, the 
executive and the judiciary, shall not exercise 
the powers of the others. 

Though the Federal Constitution contained no 
such explicit provision, it was construed, against, 
the background of the separatist ideology, as 
embodying the principle of separation of powers, 
and a juristic basis for the consequent non-dele¬ 
gability of its power by one of the departments 
to the others was found in the old familiar 
maxim of the private law of agency ‘delegatus 
non potest delegare’ which soon established it¬ 
self as a traditional dogma of American consti¬ 
tutional law. But the swift progress of the 
nation in the industrial and economic fields and 
the resulting complexities of administration forc¬ 
ed the realisation on the American Judges of the 
unavoidable necessity for large-scale delegation 
of legislative powers to administrative bodies, & 
it was soon recognised that to deny this would 
be "to stop the wheels of government’’. The 
result has been that American decisions on this 
branch of the law consist largely of attempts to 
disguise delegation ‘by veiling words’ or ‘by sof¬ 
tening it by a ‘quasi’ (per Holmes J. in — 
‘Springer v. Government of the Phillipine 
Islands', (1928) 277 US 189 (C)’’. 

(6-7) No doubt a law can be challenged on the 
ground of the incompetency of the particular legis¬ 
lature, v/hether federal or state, to enact it or'^on 
the ground of its inconsistency with the funda¬ 
mental rights guaranteed by the Constitution, but 
provided the legislature concerned does not abdicate 
its power of legislation by wiping itself out and 
retains its control so as to be able to withdraw 
the legislative power conferred on the subordinate 
authority whenever it considers it proper to do so 
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it is not for Courts to decide how much authority 
sliould be delegated or tor how long such delegation 
should continue. (Ste the observations of Das J. 
in — ‘AIR 1951 SC 332 at p. ‘122 (A)’, referred to 
above). 'l‘he powers given by S. 3 may be and 
are indeed of a most wide character, but that fact 
alone cannot affect its validity. The remedy against 
delegated legislation is not judicial but political 
control with which Courts have no concern. I am, 
therefore, clear in my mind that S. 3, U. P. Indus¬ 
trial Disputes Act, 1947, (,Act 28 of 1947) v/as not 
beyond tno competence of the legislature and can¬ 
not be declared ‘ultra vires' on tne ground that it 
delegates legislative or rule-making power of an 
unspecified character to the Executive Govern¬ 
ment. 

(8) I am also unable to accept Sri Pathak’s con¬ 
tention tnat the provisions oi S. 3, U. P. Indus¬ 
trial Disputes Act, 1947, (Act 28 of 1947) are in¬ 
valid on the ground that they offend the funda- 
Imental rights guaranteed under Art. 19(1) (f) and 
31 of the Constitution. I do not see how Art. 
31(1) comes in at all for all that Article lays down 
is that, -No person shall be deprived of his pro¬ 
perty save by authority of law.” The order 
cannot be said to be depriving them of their pro¬ 
perty. What it does is in effect to increase 
the wage-bill of the factories concerned by requir¬ 
ing them to pay an extra bonus to their workmen 
and this it does by a law which would be covered 
by cl. (5) of Art, 19 of the Constitution. In parti¬ 
cular, as regards Art. 19(5),- I do not see how by 
issuing its notification dated 5-7-1950, directing pay¬ 
ment of bonus by the sugar factories to their work¬ 
men and providing lor payment by them of retain¬ 
ing allowances to workmen periodically employed, 
the State Government can be said to have inter¬ 
fered with the rights of the petitioners U> acquire, 
hold or dispose of property. 

The objective of S. 3 is to .secure the public safety 
or convenience, or the maintenance of public order 
or supplies and .services essential to the life of the 
community, or for maintaining employment. With 
that end in view, the Executive Government has 
been authorised in a period of fluctuating economic 
condition to pass various orders specified in els. 
(a) to (g) of that section. It is clear that at the 
time the notification was issued, the Governor of 
Uttar Pradesli had come to the conclusion that 
it v/as necessary to pass such orders as were con¬ 
tained in that notification for the purposes 
enumerated in S. 3. It was for the Slate Govern¬ 
ment on the basis of the material which it had 
before it to form its opinion. The Governor 
had before him, before issuing the notification, 
the report of the Court of Inquiry published under 
S. 17. Industrial Disputes Act, its recommendations 
and the general situation in which it was appoint¬ 
ed. The contention that by directing payment of 
a bonus to the w^orkers for the years in controversy 
the order deprives the factory owners of their pro¬ 
perty rights has no force as it cannot be said to 
constitute an infringement of the rights guaran¬ 
teed by Art. 31(1) or (2) of the Constitution. For 
not only Art. 31(1) but also Art. 31(5) would protect 
the order. 

The paramount object of the order appears to 
have been to ensure the maintenance of supplies 
and services essential to the life of the community 
and the maintenance of employment. Both the 
orders relating to the payment of the retainer 
allowances and the bonus for the years 1947-48 and 
1948-49 are intended to regulate the terms and 
conditions of employment and I fail to see how 
such an order could not be passed under S. 3(b), 
U P Industrial Disputes Act. There is thus no¬ 
thing which would justify us in holding that, in 
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acting as it did, the State Government either acted 
capriciously or without bringing to bear upon its 
task an Intelligent mind. X agree with the view 
of my brother V. Bhargava that the granting of 
bonus is not an act of charity but is to be regard¬ 
ed in some measure as a right of the workers to I 
snare in the profits of the company. 

(9) The question that has now in tliis back¬ 
ground to be considered and on wliich 1 have the 
misfortune to entertain some doubts in regard to- 
wnao my brother V. Bhargava has said is as to 
whether the portion of the order contained in the 
notification dated 5-7-1950, relating to the payment 
01 bonus lor post years, viz., 1947-48 and 1948-49,. 
can be held to be within the scope of the Indus¬ 
trial Disputes Act. Sri Pathak’s contention is that 
it is the employees who worked during those years 
who could, If at all, claim that payment and that 
therefore it could not form part of the terms and 
conditions of service ‘to be observed’ during the 
period specified in the order. Stress has been laid 
by hun on the words ‘to be observed' as having 
reference only to the future. 

In my opinion, no question of the prospectivity 
or relrospectivity of the section arises and I do 
not, tlierefore, propose to go into the law relating 
to the relrospectivity of Statutes, as it has un¬ 
doubtedly been correctly stated by my brother V. 
Bhargava. As I see it, the position is quite simple. 
A dispute had arisen between the employers and 
the employees as regards the bonus to which th*' 
laiier were entitled and the payment of which they 
aiipcar to have regarded as a preliminary and 
essential condition for the continuance of work 
by them in fuiure. That issue was referred to a 
Court of Inquiry and, after taking its recommenda¬ 
tions into consideration, the State Government 
came lo the conclusion that for the purpose of 
maintaining employment it was essential, in the 
interest of industrial peace, that the bonus claimed 
for the years 1947-43 & 1948^9 should be paid to toe 
workers claiming them. Thus it was a term which 
the order required the employers to observe within 
the meaning of S. 3(b). 

It may have had the effect of increasing, as all 
bonuses do, the wage bill of the employers, but 
W'ith that we are not concerned. Whether the 
personnel forming the employees of the factories 
in July 1950 was the same as that in 1947-48 and 
1948-49 appears again to be immaterial as the em¬ 
ployees were bargaining in their collective capa¬ 
city. The employees might well have taken in the 
industrial dispute the line that the payment of 
bonus ill respect of the years 1947-48 and 1948-49 
to the workmen employed in those years was re¬ 
garded by those who were employed in future ^ 
a preliminary and essential condition for not only 
the settlement of the industrial dispute in pi’O* 
gress but also for carrying on their future work m 
sugar factories. By coming to the conclusion that 
the demand should be conceded, the State Goi^m- 
ment was not passing an order which would have 
retrospective effect but was passing an order whi^ 
was to ensure that the workmen thereafter to ^ 
employed in 1950 will work in a contented mann 
in the factories in question. 

With the question whether the State p^yOT- 
ment had the material before it to enable it 
come to the conclusion that the terms and con - 
tions relating to the payment of the past bonu 

for future work was just and a 

not concerned at all. The point is that it w 
term or condition which the workers regard^ ^ 

an es.sential preliminary for the ctate 

upon which employment depended and th . . ^ 

Government thought that there was reason 
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their demand. I am not free from doubt as to 
the con-ectness of the view that the order as re¬ 
gards the payment of past bonus was invalid. I 
am, however, not prepared to dissent from the 
oiner proposed. 

V. BilAKGAVA J. 

(10; This petition for issue of a writ under Art. 
223 of the Constitution has beeii movoa by the 
Basti Sugar Alhls Company, Ltd., throubh its 
Manager and General Attorney Shri Dcshraj 
Narang, Basti, chaiiengmg certain orders made by 
the Government of Uttar Pradesh. Alisc. Writ 
Cases Nos. 282, 284, 285, 308, 309 and 314 of 1950 
and No. 14 of 1951 also chaUenge exactly the same 
oraers of the Government of Uttar Pradesh which 
have been chuliengcd in iVIisc. Writ Case No. 280 
cf 1950 tliough the petitioner in each of these cases 
is ditferent from the petitioner in Misc. Writ Case 
No. 280 of 1950. Since, however, the points raised 
in all these cases are identical and they are based 
on identical facts, all these cases were heard to¬ 
gether and this judgment will apply to all oi them. 

(llj Some time before December, 1949, the em¬ 
ployees of various sugar factories, who have moved 
tnese writ petitions, started making various de¬ 
mands and, on lG-12-1349, a notice *was served on 
iheir behalf on Ufe various sugar iaciories m U. P. 
by the Indian National Sugar Mills Woikers' ledc-ra- 
tion, Lucknow. T'he demands were six in number 
but it is not necessary to enumerate all of them 
as the petitioners in those cases seek ledress in 
respect of only two demands. One demand related 
to the payment of bonus lor the year 194o-i9 and 
to restoration of a deduction which had been made 
in the previous year’s bonus. The se-^ond relevant 
demand relatea to payment of retaining allowance 
to employees of tlie sugar factories whose services 
were periodically dispeased with during the olf 
season and who were only employed by the Sugar 
factories during the crushing season while lire 
sugar was being manufactured. The notice of 
demand threatened a strike with effect from 
16-1-1950, if the demands were not met by the 
sugar factories. This brought about an industrial 
dispute between the employers and the employees 
of the sugar factories and tire Uttar Pradesh Gov- 
enrment, in exercise of the powers conferred by 
Ss. 6 & 10, Lrdustrial Disputes Act (Act 14 of 1947), 
issued the Labour Department Notificaiion No. 167 
(STj/XVIII, dated January 11 , 1950, appointing 

a Court of Enquiry and referring the dispute to 
lt« 


As a consequence of the appointment of tire Court 
oi Enquiry and tne reference of the Industrial 
dispute to It, a furtner direction was made, proni- 
biiuig the workmen empioyed in any of the vacuum 
pan sugar factories horn going or remaining on 
strike and prohibiting the I'acLories irom eiuorc- 
ing a iocKout or coriiinuing to lockout any of its 
workmen during the periou of those two months. 
A direction was also made, pronib.ling the sugai’ 
lactones from discharging, dismissing or otherwise 
removing ironi service theu* workmen. Tiiis iioti- 
fication was amended by Notification No. 192 
(Sih/ZVill, dated 12-1-1950, so as to substitute, 
for the first point referred to the Court of Luquhy, 
the following pomt: 

“The bonus payable by the sugar factories in the 
United Piovuices to tlieir workmen lor the 
crushing se:.son 1948-49 and readjustments neces¬ 
sary, if any, in the amount of bonus paid in 
respect of 1947-48.” 


A further notification No. 217. (ST;/XVIII, dat¬ 
ed 13-1-1950 was issued changing tne consUtulion 
of the Coui't of Enquiry and laying down that the 
Court of Enquiry wi..s to consist of the Ilon'ble 
Idr. Justice Bind Basni Prasad, Judge, High Court 
cf Judicature at Aiiahabad, only. There was a 
further amendment by a noUiication, dated 5-4- 
19o0 whicn however, need not be mentioned in 
detail. i\ir. Jusdce Bind Basni Prasad started 
the enquiry in puisuuuco oi those iioUheations 
and submitted his report to the Government of 
Uttar Pradesli on 15-4-19 j0. 


On receipt of this report, the Government of 
Uttar Pradesh, under S. 17, Industrial Disputes 
Act. (Act No. 14 Oi 1947;, published the report in 
the U. P. Gazette on 8-5-1950. Therealter, on 
5-7-1950, the U. P. Government, in exercise of its 
powers under S. 3, U. P. Industrial Disputes Act 
(Q- P. .Act No. 28 of 1947;, issued Notification No. 
1425 (ST; (II)/XVIII-13 (ST)-50, and by this noti- 
licatiOii, directed the various sugar factories to 
make payments of bonus for the year 1948-49 as- 
well as payment of certain amounts as bonus for 
the year 1947^8. The notification further direct¬ 
ed that the skilled seasonal workmen and the 
clerical staff were to be aiiov/ed retaining allow¬ 
ance with effect from the off season in 1950 at 
the rate of 50 per cent, of their consolidated wages, 
and paragraph 3 of the Govermnent Notification 
No. 750(ST;/XVIII, dated 29-1-1948, was ordered 
to be deemed to have been amended so as also 
to include certain classes of slcilled workmen. 



1 


Under the notification, the Court of Enquiry 
was to consist of the Hon’ble Mr. Justice Bind 
Basni Prasad, Judge High Court of Judicature at 
Allahabad, as chairman and Sarvashri Hari Har 
Nath Shastri, General Secretary. Indian National 
Trade Union Congress and D, R. Narang, chair- 
nian, Indian Sugar Syndicate, Limited, as its 
members. The Court of Enquiry was directed to en- 
Quire into various matters including 

(1) the bonus payable by sugar factories in 
Uttar Pradesh to their workmen for the crushing 

1948-49 and whether or not. from the 
^ount so payable, any amount was liable to be 
deducted because of excess payment of bonus if 
any paid during 1947-48 and 

( 2 ) the retaining allowances for the off season 
w be paid, if any. 

further directed by that notification that 
me Court of Enquiry wa-s to enquire into the 
matters referred to it immediately and, as provid- 
^ J? Industrial Disputes Act (Act No. 14 

m report not later than tw^o 

months from the commencement of the enquiry. 


Payment of bonus to the workmen in accord¬ 
ance with the provisions of that notification was 
directed to be effected by the vacuum pan sugar 
factories within a period of six weeks irom the 
date of that order. The Indian Sugar Mills Asso¬ 
ciation, as Association of the Sugar Factories in 
India and registered under the Trade Union Act, 
moved a petition for issue of a writ under Art. 
226 of the Constitution (numbered as Miscellane¬ 
ous Case No. 221 of 1950) on 11-8-1950, claiming 
to represent all the sugar factories which have 
moved the present petitions and challenging the 
validity of the orders passed by the Government 
of Uttar Pradesh in its Notification No. 1425 (ST> 
(Ii;/XVIII-13 (ST)-50. dated 5-7-1950. 

That writ petition was dismissed on 14-9-1950, 
by this Court, holding that the petitioner Associa¬ 
tion had no such legal interest in the matters 
affected by the orders of the Government as v/ould 
entitle it to apply for issue of a wi’it, oixier or 
direction that it claimed. Thereupon these writ 
petitions were moved by the individual sugar fac¬ 
tories which were affected by that notification 
of 5-7-1950. again challenging its validity. The 
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grounas taken for challenging the orders of the 


Oovemment, containe<l in the notification, dated 
5-7-1950, were as below: 

(1) That the order No. 167 (ST)/XVIII, dated 
11-1-1950, and ite amendments, dated January 12 
and 13 and April 5, 1950, were ‘ultra vires’ the 
U. P. Government inasmuch as an industrial dis¬ 
pute could not be referred to a court of Enquiry, 
nor could a Court of Enquiry be constituted for 
that purpose. 

(2) That, under the provisions of the Indus¬ 
trial Disputes Act (Act No. 14 of 1947) or the U. P. 
Industrial Disputes Act (U. P. Act No. 28 of 1947), 
the Government of Uttar Pradesh had no juris¬ 
diction to make the report of the Court of Enquiry 
binding on sugar factories. 

(3) That, in any event, the order that the 
Government could pass under S. 3(b), U. P. Indus¬ 
trial Disputes Act could only be prospective, where¬ 
as giving effect to the report of the Court of 
Enquiry and making it binding was retrospective 
and ‘ultra vires’ the U. P. Government. 

(4) That, in any event, S. 3, U. P. Industrial Dis¬ 
putes Act was ‘ultra vires' inasmuch as the power 
to decide an industrial dispute could not be con¬ 
ferred on ihe Executive. 

(5) That it was not open to the legislature to 
■delegate its own functions to the E.xecutive 

(6t That, in any event, the delegation was with¬ 
out any limitation and. therefore, bad in law. 

(7) That the exercise of the power by the State 
had been arbitrary, unreasonable and unconstitu¬ 
tional. 

(3) That the powers conferred on the State 
Government by S. 3tb), U. P. Industrial Disputes 
Act were capable of being applied unreasonably, 
arbitrarily and capriciously and to cases to which 
constitutionally they could not be applied. 

(O' That, under the Constitution, it was not 
possible for the State to allow bonus and retainer s 
salary. 

(10) Tliat the petitioner could not be deprived 
of its property which was in the nature of profits, 
Reserve Fund and Dividend Equalisation Fund. 


A. I. R. 

(iii) restraining opposite-parties, the State of 
Uttar Pradesh, the Secretary, Labour Department 
Lucknow, the Labour Commissioner, Kanpur Basti 

Mazdoor Union, Walterganj, Sugar 
Mills Mazdoor Union and the Indian National 
Sugar Mills Workers’ Federation, Lucknow from 
enforcing the aforesaid notification. 

There was a further prayer for the issue of an 
interim stay order, staying the operation of the 
aforesaid notification till the decision of these peti- 
Uons. The interim stay order was passed by this 
Court on 19-9-1950, dii-ecting that the operation 
of the notification aforesaid would remain stayed 
till the decision of the writ petitions. Consequently 
the orders of the Government of Uttar Pradesh 
in the notification of 5-7-1950. which are challeng¬ 
ed by these writ petitions, have not yet been given 
effect to. The sugar factories have not yet paid 
bonus for the years 1947-48 and 1948-49 or the 

retaining allowance in accordance with those 
orders. 

(13) The first two points raised by the petitioners 
can conveniently be dealt with together. In the 
grounds taken by the petitioners, the appointment 
of the Court of Enquiry, the validity of its report 
and the passing of orders by the Government of 
Uttar Pradesh on the basis of that report have 
been challenged, principally, on the ground that, 
under the Industrial Disputes Act (Act No. 14 of 
1947), an industrial dispute itself could not be 
referred to a Court of Enquiry but only to Board 
of Conciliation or to an Industrial Tribunal, so 
that the reference to the Court of Enquiry was 
itself incompetent. Tlie further ground taken is 
that no order could be passed by the State Govern¬ 
ment, making tlie recommendations of the Court 
Of Enquiry binding on the parties to the dispute. 
Section 5 of the Act empowers the appropriate 
Govt, to constitute a Board of Conciliation for 
promoting the settlement of an industrial dispute. 
Section 6. similarly, empowers the constitution of 
a Court of Enquiry for enquiring into any matter 
appearing to be connected with or relevant to an 
industrial dispute. Section 7 empowers the appro¬ 
priate Government to constitute one or more In¬ 
dustrial Tribunal for the adjudication of indus- 


(11) That section 3 of the U. P. Industrial Dis¬ 
putes Act offended against the equality clause in¬ 
asmuch as it made it possible for the Government 
to arbitrarily settle an industrial dispute by an 
executive order will another dispute of the same 
nature might be refeiTed at the sweet will of the 
Government to the Industrial Tribunal which 
passes a judicial decision with a right of appeal to 
the Appellate Industrial Tribunal. 

(12) That section 3 of the U. P. Industrial Dis¬ 
putes Act offends against the Constitutional 
Fundamental rights. 

(13) That the provisions of the U. P. Indus¬ 
trial Disputes Act offend against Art. 19(l)(f) of 
the Constitution. 

(14) That S. 3, U. P. Industri&l Disputes Act is 
repugnant to the Industrial Disputes Act, 1947 and 
is, therefore, void. 

(12) The prayer in the writ petitions is that this 
Court may be pleased to quash the Government 
Notification No. 1425(ST)/XVIII-13(ST)-50, dated 
5-7-1950, and to issue a writ, order or direction in 
the nature of ‘mandamus’, or such other writ or 
order as the Court may consider proper, 

(i) directing opposite party No. 1, the State of 
Uttar Pradesh, to withdraw the notification afore¬ 
said. 

(ii) directing opposite-party No. 1 to act accord¬ 
ing to the provisions of S. 10 of the Industrial 
Disputes Act, and 


trial disputes in accordance with the provisions 
of the Act. Section 10 lays down that: 

“If any industrial dispute exists or is apprehend¬ 
ed. the appropriate Government may, by order 
in ^^Titing, 

(a) refer the dispute to a Board for promoting 
a settlement thereof; or 

(b) refer any matter appearing to be connected 
with or relevant to the dispute to a Court 
for inquiry: or 

(c) refer the dispute to a Tribimal or adjudica¬ 
tion." 

Under S. 13 of the Act, the duty of a Concilia¬ 
tion Board is laid down to be to endeavour to 
bring about a settlement of an industrial dispute 
and if a settlement of the dispute or of any of 
the matters in dispute is arrived at in the course 
of the conciliation proceedings, the Board is reqmr- 
ed to send a report thereof to the appropriate 
Government together with a memorandum of set; 
tloment signed by the parties to the dispute. Sec- f 
tion 14 deals with a Court of Enquiry and lays ^ 
down that 

“a Court shall inquire into the matters referred 
to it and report thereon to the appropriate Gov¬ 
ernment ordinarily within a period of six months 
from the commencement of its inquiry." 

Under S. 15, where an industrial dispute hes 
referred to a Tribunal for adjudication, the 
bunal has to hold its proceedings expeoitiousiy 
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.snd, on the conclusion thereof, to submit its award 
to the appropriate Government. The report of a 
Board or Court and the award of a Tribimal to¬ 
gether with any minutes of dissent recorded there¬ 
with are required to be published by the appro¬ 
priate Government within a period of one month 
from the date of its receipt under S. 17 of the Act. 
Section 18 of the Act lays down that a settlement 
arrived at by a Board or an award of an Indus¬ 
trial Tribunal, which is declared by the appropriate 
Government to be binding under sub-sec. (2) of 
S. 15, shall be binding on all parties to the indus¬ 
trial dispute and certain other parties mentioned 
in that section. There is no provision in the In¬ 
dustrial Disputes Act. 1947, laying down that, on 
its publication, a report of a Court of Enquiry can 
be made binding on the parties to the dispute. 

These provisions of the Industrial Disputes Act, 
1947, support the contention of the petitioners 
that the reference of the industrial dispute itself 
to the Court of Enquiry by the Government of 
Uttar Pradesh by its notification, dated 11-1-1950 
as subsequently amended, was not in accordance 
with law. The function of a Court of Enquiry 
under the Industrial Disputes Act (Act No. 14 of 
1947) is merely to report on any matter appearing 
to be connect^ with or relevant to the industrial 
dispute after holding an enquiry. For the actual 
settlement of a dispute, reference has to be made 
either to a Board of Conciliation for promoting 
a settlement or to an Industrial Tribunal for ad¬ 
judication. 

It may, however, be noticed that, in the noti¬ 
fication of 11-1-1950, when constituting a Court of 
Enquiry, the Government only directed the Court 
of Enquiry to enquire into the matters mentioned 
in that notification; the Court of EnquiiT was not 
directed to promote a settlement or to give an 
award on the dispute. The report of the Court 
of Enquiry was thereafter submitted to the Govern¬ 
ment of Uttar Pradesh end it has again to be no¬ 
ticed that, by Notification No. 1425 (ST> rii)/ 
XVIIM3tST)-50, dated 5-7-1950, which is challeng¬ 
ed by these writ petitions, the State Government 
did not purport to enforce the recommendations 
of the Court of Enquiry under any provision of 
the Industrial Disputes Act (Act No. 14 of 1947). 
In that notification, the State Government did not 
act under the Industrial Disputes Act, 1947, at all 
but proceeded to exercise the powers conferred on 
it by S. 3, U. P. Industrial Di.sputes Act (U. P. Act 
No. 28 of 1947). section 3 of the U. P. Industrial 
Disputes Act (U. P. Act 28 of 1947) is to the fol¬ 
lowing effect: 

“3. If, in the opinion of the State Government, 
it is necessary or expedient so to do for securing 
the public safety or convenience, or the main¬ 
tenance of public order or supplies and services 
essential to the life of the community or for 
maintaining employment, it may, by general or 
special order, make provision 

(a) for prohibiting, subject to the provisions of 
the order, strikes or lock-outs generally, or a 
strike or lock-out in connection with any indus¬ 
trial dispute: 

(b) for requiring employers, workmen or both 
to observe for such period, as may be specified 
in the order, such terms and conditions of em¬ 
ployment as may be determined in accordance 
with the order; 

(c) for appointing industrial courts; 

<cc) for appointing committees representative 
both of the employer and workmen for secur¬ 
ing amity and good relations between the em¬ 
ployer and workmen and for settling industrial 
disputes by conciliation; for consultation and ad- 
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vice on matters relating to production, organiza¬ 
tion, welfare and etficiency. 

(d) for referring any industrial disputes for con¬ 
ciliation or adjudication in the manner provid¬ 
ed in the order; 

(e) for requiring any public utility service, or 
any subsidiary undertaking not to close or re¬ 
main closed and to work or continue to work 
on such conditions as may be specified in the 
order; 

(f) for exercising control over any public utility 
service, or any subsidiary undertaking by autho¬ 
rising any person (hereinafter referred to as an 
authorised controller) to exercise, with respect 
to such service, undertaking or part thereof such 
functions of control as may be specified in the 
order; and, on the making of such order the ser¬ 
vice, undertaking or part, as the case may be, 
shall £0 long as the order continues, be carried 
on in accordance with any directions given by 
the authorised controller in accordance with the 
provisions of the order; and every person hav¬ 
ing any functions of management of such ser¬ 
vice, undertaking or part thereof shall comply 
with such directions: 

(gj for any incidental or supplementary matters, 
which appear to the State Government neces¬ 
sary or expedient for the purposes of the order: 

Provided that no order made under clause 
(b)— 

(i) shall require an employer to observe terms 
and conditions of employment less favourable 
to the v/orkmen than those which were appli¬ 
cable to them at any time within three months 
preceding the date of the order; 

(ii) shall, if an industrial dispute is referred for 
rdjudication under cl. (d), be enforced after the 
decision of the adjudicating authority is an¬ 
nounced by, or with the consent of, the State 
Government.” 

The State Government, in order to proceed under 
this provision of the U. P. Industrial Disputes Act, 
1947, has to form an opinion that it is necessary 
or expedient to make an order under that sec¬ 
tion for securing the public salety or convenience 
or the maintenance of the public order or supplier 
and services essential to the life of the commu¬ 
nity, or for maintaining employment. If the State 
Government comes to that opinion, it is there¬ 
after empowered to pass general or special orders, 
making provisions for the matters mentioned in 
clauses (a) to ^g) of that section. Notification No. 
1425(ST)(ii)/XVIII-50, dated 5-7-1950, shows that, 
when this notification was issued,, the Governor 
of Uttar Pradesh was of the opinion that it was 
necessary to pass orders contained in that noti¬ 
fication for securing the public safety or con¬ 
venience and the maintenance of the public order 
and supplies and services essential lo the life of 
the community and for maintaining employment. 
The notification was, consequently, issued after the 
Government had formed the opinion which it was 
necessary for it to fonn as a preliminary for the 
exercise of its powers under S. 3. U. P. Industrial 
Disputes Act (U. P. Act No. 28 of 1947). 

The provisions of S. 3 and the remaining provi¬ 
sions of the U. P. Industrial Disputes Act, 1947, 
nowhere prescribed the materials on which this 
opinion of the State Government is to be formed, 
nor do they prescribe any procedure for airiving 
at that opinion. Clearly, therefore, the State Gov¬ 
ernment is entitled to form its opinion on any or 
all material and information available to it. In 
this case, it appears from the notification, dated 
5-7-1950, that the report of the Court of Enquiry 


546 Allahabad 


Basti Sugar Mills Ltd. v. State of U, P. (FB) (V. Bhargava 



published under S. 17, Industrial Disputes Act, 1947, 
was considered by the State Government, the re¬ 
commendations made in it were taken into account, 
the situation, in wliich the Court of Enquiry had 
been appointed and had made its report, was be¬ 
fore the Government and it was on these materials 
that the State Government came to the opinion 
that it was necessary to pass the orders mentioned 
in that notification for the purpose of securing 
the public safety or convenience, and the main¬ 
tenance of public order, and supplies and services 
essential to the life of the community, and for 
maintaining employment. 

It cannot, therefore, be said that the State Gov¬ 
ernment acted capriciously or without exercising 
its mind. Since S. 3. U. P. Industrial Disputes Act 
(U. P. Act No. 28 of 1947) merely requires the opi¬ 
nion of the State Government as a preliminary 
to the exercise of powers under that section, this 
Court is not competent to see whether the opinion 
arrived at by the State Government is or is not 
correct. There being no bar in any law to taking 
into account the report of a Court of Enquiry 
appointed under the Industrial Disputes Act, 1947, 
an order passed under S. 3. U. P. Industrial Dis¬ 
putes Act, 1947, on the basis of such report, can¬ 
not be challenged on the ground that the refer¬ 
ence to the Court of Enquiry of the industrial dis¬ 
pute itself was not valid and was not in accord¬ 
ance with the provisions of the Industrial Disputes 
Act, 1947. 

It appears, therefore, that, in these cases, the 
validity of the report of the Court of Enquiry and 
the competence of the Government to refer the 
industrial dispute to it for enquiry are matters not 
relevant to the validity of the order passed by the 
State Government imder S. 3 of the U. P. Indus¬ 
trial Disputes Act, 1947. The orders, contained in 
the notification of 5-7-1950, cannot, therefore, be 
challenged on these grounds. 

(14) The fourteenth ground that S. 3, XT. P. In¬ 
dustrial Disputes Act, 1947, is repugnant to the 
Industrial Disputes Act, 1947, and is, therefore, 
void was not seriously pressed before us by Shri 
Pathak, learned counsel for the petitioners. The 
U. P. Industrial Disputes Act (U. P. Act 28 of 1947) 
was reserved by the Governor of Uttar Pradesh 
for tlae assent of the Governor General whose as¬ 
sent was obtained on 21-12-1947, and thereafter 
the Act was published in the U. P. Government 
Gazette, dated 10-1-1948. Since this Act of the 
State Legislature had received the assent of the 
Governor General, if there be any repugnancy bet¬ 
ween its provisions and the provisions of the 
Central enactment contained in the Industrial Dis¬ 
putes Act (Act No. 14 of 1947), the U. P. Industrial 
Disputes Act (U. P. Act No. 23 of 1947) would pre¬ 
vail in Uttar Pradesh over the repugnant provi¬ 
sions of the Industrial Disputes Act (Act No. 14 
of 1947). 

It may also be mentioned that learned counsel 
for the petitioners was not able to point out whe¬ 
ther the repugnancy between the two enactments 
existed. On these grounds, it must be held that 
the U. P. Industrial Disputes Act (U. P. Act No. 28 
of 1947) is valid and binding in the State of Uttar 
Pradesh. 

(15) Shri Pathak,'learned counsel for the peti¬ 
tioners, challenging the validity of S. 3. U. P. In¬ 
dustrial Disputes Act (U. P. Act No. 28 of 1947), 
principally contended that this section contained 
delegation of such legislative powers by the Legis¬ 
lature to the Executive as was unconstitutional 
and ‘ultra vires’ the Legislature. In support of 
this argument, learned counsel relied, mainly, on 
certain decisions of the Supreme Court of America 


and, for this purpose, read out before us portions- 
from the American Administrative Law by 
Schwartz, the American Constitutional Decisions 
by Fairman and Introduction to Administrative 
Law by Hart. He also read out before us certain 
cases decided by the Supreme Court of America- 
and some decisions of their Lordships of the Privy 
Council. 

It does not appear to be necessary for us to- 
deal with these arguments in detail in view of a 
recent decision of our own Supreme Court which 
was interpreted and followed by another Full Bench 
of this Court. Shri Pathak’s main contentions 
were that the U. P. Legislature, which enacted 
the U. P. Industrial Disputes Act (U. P. Act No. 
28 of 1947), could not delegate its legislative powers 
to the Executive as it had purported to do under 
S. 3 of the Act, that the delegation of the legis¬ 
lative powers was without any limitation and was 
not canalized within specified limits and that the 
powers conferred by S. 3, of the Act were capable 
Of being applied by the Executive Government 
unreasonably, arbiti’<.rily and capriciously. 


The question how far the Indian Legislatures 
are competent to delegate their legislative powers 
to the Executive Government was considered by 
the Supreme Court of India — ‘AIR 1951 SC 332. 
(A)’. In the Light of this decision of their Lord- 
ships of the Supreme Court, a Full Bench of this 
Court, in — ‘AIR 1952 All 866 (B)’, had occasion 
to consider the validity of Ss. 3. 4 and 6 of the 
Essential Supplies (Temporary Powers) Act (Act 
No. 24 of 1946). The observations of the seven 
learned Judges of the Supreme Court in — 'AIR 
1951 SC 332 (A)’, were summarised and consider- 
td by the Full Bench which also discussed the- 
various American cases which have been relied 
upon by Sliri Pathak before us. 


After considering all the relevant case law, the 
Full Bench held that it would appear that the 
majority of the learned Judges of the Supreme 
Court had held that a Legislature cannot act be¬ 
yond the limits laid down in the instruments- 
which gave it birth and that it cannot create 
another independent or parallel legislative power. 
In order to perform its functions effectively, the 
Legislature must, however, be able to delegate to 
another body or person the discretion to bring 
into effect an Act of the Legislature complete in 
itself but conditional upon the exercise of that 
discretion and to delegate to the subordinate bodies- 
the power to make rules and regulations for the 
purpose of filling in matters of detail so as to 
make the legislative enactment effective. A thtfd 
restriction concerning the power of delegation was 
held to be that the Legislature cannot abdicate its 
functions. Further abdication did not consist 
merely in creating an independent or parallel Legis¬ 
lature but there would be abdication, for instance, 
if the Legislature were to arm the delegate with 
the power to repeal existing laws. Wliat precisely 
would amount to abdication had not been conclu¬ 
sively laid down by the majority of the learned 
Judges of the Supreme Court. 

On this view, it was held that S. 3, Essential 
Supplies (Temporary Powers) Act, 1946, was ‘iutra 
vires’ the Indian Legislature. Section 3 of the 
Essential Supplies (Temporary Powers) Act, 1946, 
is very similar to S. 3. U. P. Industrial Disputes 
Act (U. P. Act No. 28 of 1947). Under sub-sec. 
(1) of S. 3 of the Essential Supplies (Temporary 
Powers) Act, the Central Government is empower¬ 
ed, in so far as it appears to it necessary or ex^- 
lient for maintaining or increasing supplies of ^ 
essential commodity, or for secun^ bv 

iistribution & availability at fair prices, to provide, oy 
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notified order, for regulating or prohibiting the pro¬ 
duction, supply and distribution thereof and trade 
and commerce therein. Sub-section (2) of^ that 
section enumerates what kind of provisions can 
be made by the Central Government under sub-sec. 
(1) but the list given in this sub-section is not 
exhaustive so that the sub-section lays down that 
this enumeration is without prejudice to the 
generality of the powers conferred by sub-section 
( 1 ). 

Section 3 of the U. P. Industrial Disputes Act, 
1947, does not confer any general power to pass 
orders but, specifically, limits that power to mak¬ 
ing provision for specified purposes which . are 
enumerated in clauses (a) to (g) of that section. 
The power granted to the Executive Government 
by S. 3 of the U. P. Industrial Disputes Act (U. P. 
Act No. 28 of 1947) is thus very similar to the 
power conferred on the Central Government by 
S. 3 of the Essential Supplies (Temporary Powers) 
Act, 1946. If at all, the delegation of the power 
In S. 3, U. P. Industrial Disputes Act, 1947, is 
narrower and more precisely defined than the 
delegation of legislative power to the Central 
Government by S. 3, Essential Supplies (Temporary 
Powers) Act (Act No. 24 of 1946). Section 3 of the 
Essential Supplies (Temporary Powers) Act, 1946 
having been held to be valid, S. 3, U. P. Industrial 
Disputes Act, 1947 must also be held to be valid. 

The view taken by the Full Bench of the Court 
in — 'AIR 1952 All 366 (B)’, has binding effect in 
the present case and wc may further say with 
respect that w'c see no reason to differ from the 
view taken in that case. I, consequently, hold 
that S. 3, U. P. Industrial Disputes Act (U. P. Act 
No. 28 of 1947) is valid and is not ‘ultra vires’ the 
legislature on the ground of unauthorised delega¬ 
tion of legislative pov/er. 

(16) Shri Pathak's next submission w^as that the 
provisions of S. 3, U. P. Industrial Disputes Act 
(U. P. Act No. 28 of 1947) offend against the funda¬ 
mental rights guaranteed in Art. 19(b(f) and 31 of 
the Constitution. I have not been impressed by 
this argument at all. Article 19 of the Constitution 
is a provision desired to safeguard certain free¬ 
doms which, according to the Constitution makers, 
ought to be guaranteed to all individuals as human 
beings. With reference to property, this Article 
guarantees to all citizens the right to acquire, hold 
&nd dispose of property subject to any law impos¬ 
ing reasonable restrictions either in the interest 
Of general public or for the protection of any sche¬ 
duled tribe. Section 3 of the U. P. Industrial Dis¬ 
putes Act, 1947, does not purport to interfere, in 
any manner, with the right of a citizen to acquire, 
hold or dispose of property. It only deals with 
orders that might be made in relation to strikes, 
lock-outs, terms and conditions of employment, 
ap^intment of Industrial Courts, settlement of 
industrial disputes, and closure, non-closure and 
exercise of control over any public utility service 
or any subsidiary undertaking and similar matr 
Jors. It cannot, therefore, be said that this sec¬ 
tion empowers the Executive Government to inter- 
lere with the right of a citizen to acquire, hold 
or dispose of property. 

Shri Pathak urged that the order passed by the 
State Government in its notification, dated 5-7-1950, 
Greets payment of bonus by the sugar factories to 
tneir workmen and provides for payment by them 
Of retaining allowance to workmen periodically 
^ployed ^d such an order is an interference 
^th the right of the petitioners to acquire, hold 
or dispose of property. We are unable to accept 
wiis contention. An order for payment of bonus 
or retainer allowance in connection with the regu¬ 


lation of employment in a factory can, in no way, 
be said to interfere with the right of the proprie¬ 
tors of the factory to acquire, hold or dispose of 
property. Shri Pathak in the alternative urged 
that the order had the effect of depriving 
the petitioners of their property as it directed pay¬ 
ment of money belonging to the petitioners to their 
employees and thus aeprived them of that money. 

Ai-ticle 31, however, permits deprivation of pro¬ 
perty of a person by authority ol law and, as we 
have held above, the law, under which the order 
purports to have been made by the State Govem- 
mqnt, is a valid law, so that, if the orders fall 
within the purview of S. 3, U. P. Industrial Dis¬ 
putes Act (U. P. Act No. 28 of 1947), they cannot 
be challenged on the ground that they infringe 
the fundamental right guaranteed by Art. 31 of the 
Constitution. No question arises of applying cl. 
(2) cf Art. 31 of the Constitution as no property 
is being taken possession oi or acquired for public 
purposes. It may further be noticed that, even if 
cl. (2) of Art. 31 has been applicable, the U. P. 
Industrial Disputes Act (U. P. Act No. 28 of 1947) 
would not be affected by cl. (2) of Art. 31, vs pro¬ 
vided in sub-cl. (a) of cl. (5) of Art. 31 of the 
Constitution. 

(17) I, consequently, proceed to consider the 
next argument of Shri Pathak that the orders of 
the Gov-ei-nment of Uttar Pradesh, contained in 
the notification of 5-7-1950, are not valid on the 
ground that they are not within the scope of the 
power granted to the State Government by S. 3 
U. P. Industrial Disputes Act (U. P. Act No. 23 of 
1947). The notification itself mentions that the 
orders were pas.?ed in exercise of the powers con¬ 
ferred on the State Government by cl. (b) of S. 3, 
U. P. Industrial Disputes Act, 1947. Clause (b)’ 
permits provision to be made by a general or special 
order for requiring employers, workmen or both to 
observe, for such period as may be specified in 
the order, such terms and conditions of employ¬ 
ment as may be determined in accordance v/ith the 
order. 

The first contention on behalf of the peti- 
tionens was that an order, requiring payment of 
bonus, was not an order regulating terms and con- 
diUons of employment and, consequently, no such 
order could be passed under ci. (b) of S. 3 of the 
Act. It does not appear to be necessary to enter 
into the history of the relations between the in¬ 
dustrialists and their workmen in order to deter¬ 
mine the nature of “bonus”. Tiicre can be no 
doubt, however, that, in modern time.s, bonus is 
clearly regarded as deferred v;agcs p 3 yable to em¬ 
ployees wliich may be claimed by them as of right 
under the terms of employment. In the condi¬ 
tions, under which modern industries function, 
bonus has now come to be recognised as a right 
of employees which they can claim from their 
employers under certain circumstances. 

(18) In — ‘Baktavatsalu Nayudu v. Chrome 
Leather Co., Ltd.’, AIR 1951 Mad 853 (D), a Divi¬ 
sion Bench of the Madras High Court held: 

“The granting of bonuses, gratuities, pensions, 
and the like to employees is not out of charity. 
They are given in order to make labour more 
contented and form part of the remuneration 
of the workers for their services. Bonuses, for 
example, may, in one sense, be regarded as a 
recognition of the right of the workers to share 
in some measure in the profits of the company 
and encourages workmen to work harder, in the 
knowledge that by doing so they v/ill secure more 
gain to themselves.” 

In — 'Sree Meenakshi Mills. Ltd., Madura v 
State of Madras’, AIR 1951 Mad 974 (E), another 
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Division Bench of the Madras High Court remark¬ 
ed: 

“As pointed out in several decisions of this Court, 
bonus is not in the nature of an ‘ex. gratia’ pay¬ 
ment and it must be treated as comprised in 
the terms of employment.” 

In — ‘Indian Hume Pipe Co., Ltd. v. E. M. 
Nanavaty’, AIR 1947 Bom 42 (F), a Division Bench 
of the Bombay High Court had to consider the 
question whether a dispute relating to payment of 
bonus was an industrial dispute within the mean¬ 
ing of the Trade Disputes Act (Act No. 7 of 1929). 
Stone, C. J., dealing with this question, held: 

“But even accepting that the primary meaning of 
the word 'bonus’ is ‘gift’ or ‘gratuity’, it is not 
asked in this case as a matter of patronage or 
bounty. It is demanded, and strike action is 
threatened if .such demand is not complied with. 
So that as soon as the demand is declined, all 
the elements of a trade dispute arise. I respect¬ 
fully agree with the conclusion an*ived at by 
the learned Judge in the Court below that the 
dispute between the appellant company and their 
workmen relating to their demand for payment 
of bonus for the year 1944 is a trade dispute 
within the meaning of the Trade Disputes 
Act.” 

Kania, J., in the same case, held: 

“In my opinion, it is clearly a dispute between 
the parties as regards the terms of employment 
and is covered by section 3 of the Ti'ade Disputes 
Act.” 

He went on to say: 

"It will, of course, be a matter for the decision 
of the adjudicator as to whether the claim is in 
respect of an ‘ex gratia’ payment or is a term 
of employment of the workmen.” 

The views, expressed in these cases, are clearly 
in line with my view expressed above that bonus 
can be a term or condition of employment and, 
consequently, an order can be made under cl. (b) 
of S. 3 of the U. P. Industrial Disputes Act (U. P. 
Act No. 28 of 1947) relating to payment of bonus. As 
regards the order relating to payment of retainer 
allowance, there can be no doubt at all that such 
an order is specifically made for the purpose of 
regulating the terms and conditions of employment 
and Shri Pathak also did not attempt to argue 
that such an order could not be passed under S. 
3(b) of the tJ. P. Industrial Disputes Act. 

(19) I have finally to consider the submission 
of Shri Pathak that, in any case, the order con¬ 
tained in the notification of 5-7-1950, relating to 
payment of bonus for the years 1947-48 and 1948-49 
cannot be held to be within the scope of Cl. (b) of 
S. 3 of the U. P. Industrial Disputes Act as that order 
requires payment of bonus in respect of past years 
which, if at all, could be claimed by the employees 
who worked during those years and cannot, there¬ 
fore, form part of the terms or conditions of 
service to be observed during the period specified 
in the order. In short, Shri Pathak’s contention 
is that an order, under 01. (b) of S. 3, U. P. Indus¬ 
trial Disputes Act (U. P. Act No. 28 of 1947), can 
only be a prospective order by which directions 
may be given to employers, workmen or both to 
observe the specified terms and conditions of em- 
nloyment in future during the future period that 
may be specified in the order. This provision of law 
would not justify any order with regard to terms & 
conditions of employment in respect of a period 
which has already elapsed. 

(20) Considering the language used in Cl. (b) of 
IS. 3 of the Act, tire contention of Shri Pa,thak 
Imvst, in our opinion, be accepted. 
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(21) Maxwell, in his book on the Interpretation 
of Statutes on the basis of the decided cases in 
England, says that 

“the statutes are construed as operating only in 
cases or on facts which come into existence 
after the statutes were passed unless a retros¬ 
pective effect be clearly intended. It is a funda¬ 
mental rule of English law that no statute shall 
be construed to have a retrospective operation 
unless such a construction appears very clearly 
in the terms of the Act, or arises by necessary 
and distinct implication. 

No rule of construction is more firmly esta¬ 
blished than this: that a retrospective opera¬ 
tion is not to be given to a statute so as to im¬ 
pair an existing right or obligation, otherwise 
than as regards matters of procedure unless that 
effect cannot be avoided without doing violence 
to the language of the enactment. If the enact¬ 
ment is expressed in language which is fairly 
capable of either interpretation, it ought to be 
construed as prospective only. 

A statute is not to be construed to have a 
greater retrospective operation than its language 
renders necessary. 

It is chiefly where the enactment would pre¬ 
judicially affect vested rights, or the legality of 
past transactions, or impair contracts, that the 

rule in question prevails. 

Where vested rights are affected ‘prima fade’ it 
is not a question of procedure." 

Crawford, in his book on the Construction of 
Statute, has summarised the view of the American 
Courts on this question in the following words: 


“Retroactive legislation is looked upon with dis¬ 
favour, as a general rule, and properly so because 
of its tendency to be unjust and oppressive. That ^ 
disfavour is so great that some of our state con- ^ 
stitiitions contain provisions which expressly 
prohibit the enactment of retrospective legis¬ 
lation. Nevertheless, even in the absence of con¬ 
stitutional provisions of this character, statutes, 
with but few exceptions, should, if possible, be 
construed so that they will have only prospec¬ 
tive operation. Indeed, there is a presumption that 
the legislature intended its enactment to have 
this effect — to be effective only 'in future'— 
Consequently, in the absence of any indication 
in the statute that the legislature intended for 
it to operate retroactively, it must not be given 
retrospective effect. If perchance any reasonable 
doubt exists, it should be resolved in favour of 
prospective operation. 

He further goes on to say that 
“The rule that statutes should not be given a 
construction which will give them retroactive 
effect, is, as already indicated, especially 
cable to statutes where such a construction win 
either destroy or impair vested rights.” I 


hen dealing with the statutes creating a^ 
malties and liabilities, Crawford has summarisea 
le American view in these words: 


“In accord with the general principles , 

discussed, statutes which create new liabmti^ 
in connection with past transactions should oe 
given a retroactive operation. This rule 
been applied to enactments Imposing 
on delinquent tax-payers, statutes creating 
principles concerning the liability of 
and those giving an action for wrongful 

death. 

Particular reference may be made to the ca^ 
reported in — ‘Georglanna Cote, Ator^ ew. oi 
Ze^iirin Cote, Deceased v. Bachelder-Wor-cest« 
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Co.’, 82 American L. R. (Annotated), 1239 (G), 
wherein it was held: 

“It follows that the plaintifl’s rights are limited 
by the provisions of the law in force at the time 
of the accident. In order to bring the present case 
within the provisions of chapter 131 of the Laws 
of 1931, it would be necessary to give retroactive 
effect to that statute. This result, if constitu¬ 
tionally permissible, would involve a violation 
of the principles which were stated and examin¬ 
ed at length in — ‘Murphy v. Railroad’, 77 N. H. 

} 573, 944, 967 (H).” 

In the annotation on this case at page 1244, 
reference is made to some other decisions of Ame¬ 
rican Courts and the general principle deduced 
has been enunciated in the following words: 

“The right of the employee to compensation 
arises from the contractual relation between 
him and his employer existing at that time, and 
the statute then in force forms a part of the 
\ contract of employment and determines the subs¬ 
tantive rights and obligations of the parties. No 
subsequent amendment in relation to the com¬ 
pensation recoverable can operate reiro.spective- 
ly to affect in any way the rights and obligations 
prior thereto fixed.” 


tion and, for such purposes, the State Govern¬ 
ment can appoint Industrial Courts. In this con¬ 
nection, notice may also be taken of proviso (1) 
to S. 3 which reads as follows; 

“Provided that no order made under clause (b;— 
(ij shall require an employer to observe terms 
and conditions of employment less favourable 
to the workmen than those which v/ere appli¬ 
cable to them at any time within three montlis 
preceding the date of the order.” 

li appears that, if it be held that the State 
Goveiniuenc is competent to pass an order under 
cl. (bj of S. 3, U. P. Industrial Disputes Act (U. P. 
Act 28 of 19471 so as to have retrospective effect 
in altering terms and conditions of employment 
which have already been observed in the past, 
the State Government would be in a position to 
completely nullify the proviso mentioned above. 
Tne State Government may, by an order under 
cl. (b) of S. 3, first alter the terms and conditions 
of service which have already been observed durmg 
the three months preceding the date of the order 
so as to make these terms and conditions less 
favourable to the workmen than those which were 
applicable to them during that period before that 
order and may, thereafter, require the employers, 
workmen or both to observe those very conditions 
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Examined in the light of these principles, it is 
clear that Cl. (b; of S. 3. U. P. Industrial Disputes 
Act cannot be given any retrospective ellect. There 
are no words at all in this section which may indi¬ 
cate that the legislature expressly intended that 
this provision of law should operate retrospectively 
60 as to govern terms and conditions of employ¬ 
ment agreed to between the employers k employees 
and already acted upon before orders are passed 
by the State Government in exercise of the powers 
conferred by Ci. (bi of S. 3 of the Act. There are, 
in fact, no words at all in this provision to indi¬ 
cate that the legislature could even liave impliedly 
intended to lay down that orders pas.sed under 
Cl. (bi of S. 3 might be given retrospective ellect 
so as to alter terms and conditions ol employment 
agreed upon and carried out prior to the passing 
of tne Orders. In our view, the language of this 
provisions is suen as to give a clear impression 
of the intention of the legislature that orders under 
it must be purely prospective so as to govern 
future terms and conditions of service. 

The section lays down that the State Govern¬ 
ment may, by general or special order, make pro¬ 
vision for requiring employers, workmen or both 
to observe for such period, as may be specified in 
the order, such terms and conditions of employ¬ 
ment as may be determined in accordance with 
the order. The use of the words, ‘requiring to 
observe for such period', is a clear indication that 
the order should lay down the course of conduct 
to be followed by the employers, workmen or both 
in future durmg the period which is to be specified 
in the order. Tliere cannot be any question of 
making an order, requiring employers or workmen 
to ob.serve, for the specified period, terms and 
conditions of employment which relate to the past 
employment before the passing of the order. 

Obviously there can be no question of requiring 
^ny one to observe, in a future period, terms and 
conditions of employment which have already re- 
jmained effective and have already been earned 
out by those persons. It also appears that, so far 
as past disputes with regard to terms and condi¬ 
tions of employment are concerned, the power, 
that W0.S granted to tlie State Government to re¬ 
gulate them, is laid down in claiLses (c) and (d) 
of S. 3 of the Act whereby an industrial dispute 
relating to such past teiTns and conditions of ser¬ 
vice can be refenred for conciliation or adjudica- 


in future during the period specified in the order 
under cl. (bi of S. 3 of the Act. 

It is, therefore, clear that, giving retrospective 
effect to an order passed under cl. (b) of S. 3 would 
be clearly against the intention of the legislature 
as it would permit the State Government to get 
round the limitation of its power specifically im¬ 
posed by the legislature in the proviso. I, con¬ 
sequently, hold that, under S. 3(.b) of the U. P. 
Industrial Disputes Act tU. P. Act 28 of 1947;, the 
State Go/eramenis ixiwer was restricted to passing 
orders regulating terms and conditions of employ¬ 
ment to be observed during a specified period after 
the date of the order and that no order could be^ 
passed by the State Government so as to alterj 
terms and conditions of service which had already 
been observed in the past. In the case before us, 
the order, contained in the notification of 5-7-1950, 
directs payment of bonus in respect of the years 
1947-48 and 1948-49 which years had already run 
out before the order was passed. The order pass¬ 
ed in respect of payment of bonus was, therefore, 
clearly a retrospective order which was not with¬ 
in the competence of the State Government in exer¬ 
cise of its powers under S. 3(b) of the U. P. Indus¬ 
trial Disputes Act. 

In this connection, we may also take notice of 
one other circumstance. The order, contained in 
the notification of 5-7-1950, contemplates payment 
of bonus for the years 1947-48 and 1948-49 to em¬ 
ployees ol the sugar factories who were in service 
on 5-7-1950, or, at the most, those who may con¬ 
tinue in service, or, enter service after 5-7-1950, 
within the period specified in the order. It is a 
reasonable presumption that the actual personnel, 
forming the employees of the factories in July, 
1950, or, during the period specified in the order, 
could* not be identical with the personnel that was 
in employment during the years 1947-48 and 1948- 
49. Payment of bonus in respect of those years 
could be a tenn or condition of service for only 
those employees who were in service during those 
years and any order, directing payment of bonus 
to a set of persons who might be different from 
the actual employees whose terms and conditions 
of service are said to be reguLded with respect 
to bonus, would not be an order relating to terms 
and conditions of employment of the employees 
during those years. 
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I, consequently, hold that the order, contained 
m the notification of 5-7-1950. directing the peti¬ 
tioner-companies to pay bonus or an*ears of bonus 
in respect of the years 1947-48 and 1948-49, was 
beyond the powers of the State Government and, 
consequently, void and cannot be given effect to. 
In passing this order, the State Government has 
acted beyond its statutory powers and in my opi¬ 
nion. this order must, therefore, be quashed. 

(22) So far as the retainer allowance is concern¬ 
ed. no objection can be taken on the ground that 
the order, relating to it, is retrospective in nature. 
The order was passed during the off season in 
1950 and relates to pa>Tnent of the retainer allow¬ 
ance for that off season. It also adds certain 
clasps of skilled seasonal workmen and the 
clerical staff as employees entitled to the retainer 
allowance. Such an order is clearly a prospective 
order relating to the terms and conditions of em¬ 
ployment and is, therefore, valid and must be 
upheld. 

(23) As a result, I would partly allow this peti¬ 
tion, direct that a wi’it in the nature of 'mandamus’ 
shall issue, directing the State Government not to 
enforce its order contained in Notification No. 
1425 (ST)(n)/XVIII-13 (ST)-50. D/- 5-7-1950, order¬ 
ing the sugar factories, to which the notification 
applies, to pay bonus in respect of the years 
1947-43 and 1948-49 and quash that order. The 
order relating to payment of retaining allowance 
is held to be valid and effective. In the circum¬ 
stances of this case, I would direct parties to bear 
their own costs. 

(24) This order shall also govern Misc. (Writ) 
Cases Nos. 282, 284, 285, 308, 309 and 314 of 1950 and 
No. 14 of 1951. 

BY THE COURT : 

(25) These writ petitions under Art. 226 of the 
Constitution are partly allowed. A writ in the 
nature of ‘mandamus’ shall issue directing the 
State Government not to enforce its order con¬ 
tained in Notification No. 1425 (ST)(ii)/XVIII-13 
(ST)-50, dated 5-7-1950, ordering the sugar facto¬ 
ries to which the notification applies, to pay bonus 
in respect of the years 1947-48 and 1948-49 and we 
quash that portion of the order. 'The order rela¬ 
ting to payment of retaining allowance is held to 
be valid and effective. 

(26) In the circumstances we direct the parties 
to bear their own costs. 

A/K.S.B. Petitions partly allowed. 
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MOOTHAM AND CHATURVEDI JJ. (5-3-1954). 

British India Corporation Ltd.. Kanpur, Appli¬ 
cant V. Govt, of Uttar Pradesh and others. Oppo¬ 
site Party. 

Civil Misc. Writ No. 7934 of 1951. 

(a) U. P. Industrial Disputes Act (28 of 1947), 
S. 3 — Validity — Delegation of legislative power 
— What amounts to — (Constitution of India, 
Art. 245). 

There can be no doubt that the U. P. In¬ 
dustrial Disputes Act is legislation on the sub¬ 
ject of industrial and labour disputes, a mat¬ 
ter within the competence of the State Legis¬ 
lature. and S. 3 of the Act cannot therefore, 
be successfully challenged on the ground of 
legislative incompetence. 

Even on the alternative view that in order 
to be valid the legislation must lay down a 
policy for the guidance of the delegates of 
the power of subordinate legislation, such a 
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policy is laid down in the opening words of 
S. 3 namely “securing the public safety or 
convenience or the maintenance of public order 
or supplies and services essential for the life 
of the community, or for maintaining employ¬ 
ment.” The power conferred by the Uttar 
Pradesh Legislature on the State Government 
by S. 3, U. P. Industrial Disputes Act, 1947, 
to constitute industrial courts cannot there¬ 
fore be impugned on the ground that it 
amounts to the delegation of an essential 
legislative function. AIR 1954 All 538 (PB); AIR 
1952 All 866 (PB; and AIR 1951 SC 332, Poll. 

5 8 ) 

(b) U. P. Industrial Disputes Act (28 of 1.947), 
S. 3(d) — Existence of industrial dispute — Deter¬ 
mination — Jurisdiction of Court. 

If the dispute is an industrial dispute as 
defined in the Act, its factual existence and 
the expediency of making a reference in che 
circumstances of a particular case are mat¬ 
ters entirely for the Government to decide 
upon, and it will not be competent for the 
Court to hold the reference bad and quash 
the proceedings for want of jurisdiction 
merely because there was, in its opinion, no 
material before the Government on which it 
could have come to an affirmative conclusion 
on those matters. AIR 1953 SC 53, Rel, on. 

(Psrft 9) 

(c) U. P. Industrial Disputes Act (28 of 1947), 
S. 3 — Order for payment of bonus — Contra¬ 
vention of Art. 19(1) (f) — (Constitution of India, 
Art. 19 (1) (f)). 

An order for the payment of a bonus made 
under S. 3 of the U. P. Industrial Disputes 
Act cannot in any way be held to interfere 
with the right of the employer to acquire, 
hold or dispose of property, within the mean¬ 
ing of Art. 19(1)(f) of the Constitution. AIR 
1954 All 538 (FB), Poll. (Para 10) 


Amio: Const, of India, Art. 19, N. 69. 

CASES REFERRED : Paras 

(A) (*78) 5 Ind App 178: 4 Cal 172 (PC) 6 

(B) (V32) AIR 1945 PC 48: 72 Ind App 57: 46 

Cri LJ 589 (PC) 6 

(C) (V38) AIR 1951 SC 69: 1951 SCR 51 6 

(D) (V36) AIR 1949 PC 175: 1949 FCR 595: 50 

Cri LJ 897 (PC) 6 

(E) (V38) AIR 1951 SC 332: 1951 SCR 747 6, 8 

(P) (V41) AIR 1954 All 538: (Writ Petn. 


No. 280 of 1950 D/- 10-2-1954 All) (FB) 7, 8. 10 

(G) (V39) AIR 1952 All 866: 1952 All LJ 412: 

1952 Cri LJ 1676 (FB) 8 

(H) (’53) Writ Petn. No. 731 of 1953 (All) 9 

(I) (V40) AIR 1953 SC 53: 1953 SCR 334 9 

G. S. Pathak and R. S. Pathak, for Applicant: 
Standing Counsel and S. C. Khare, for Opposite 
Party. 

ORDER : This is a petition under Art. 226 of the 
Constitution. The petitioner is a public limited 1 
company which carried on the business of manu¬ 
facturing and selling textiles and other commer- , ^ 
cial products. A branch of the petitioner’s busi- ^ 
ness is carried on under the name of Cooper Allen 
& Co., and on 13-4-1951, the petitioner issued a 
notice to its employees in that branch informing 
them that the directors had sanctioned the pay¬ 
ment of a gratuity (by which, it is common ground, 
is meant what is ordinarily termed a bonus) in 
respect of the year ending 31-12-1950, equal to • 
three months’ basic wages. Certain qualifying 
conditions were laid down in the notice which 
further stated that acceptance of the gratuity 
would be held to imply that it had been accept- 
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ed in full and complete satisfaction of all claims 
for a gratuity in respect of that period. Payment 
■of the bonus was made accordingly by the oeti- 
tioner in May, 1951, to all the employees of Cooper 
Allen & Co., who qualified therefor, and receipts 
were given by such employees in full and final 
sttlement of all claims for bonus in respect of iihat 
year. 

(2) On 28-7-1951, the Kanpur Mechanical and 
Technical Workers' Union, respondent no. 4, made 
an application to the Chairman of the Regional 

* Conciliation Board (Leather), Kanpur, in which it 
■w^as prayed: 

•'that all the temporary and permanent workers 
who have not been paid bonus are entitled for 
bonus for the year 1950, and they should be 
naid the same for this year of 1950. 

' That the quantum of bonus for the year 1950 
should be enhanced to 6 months’ wages with 
dear food allowance. 

That no condition should be attached to the 
payment of bonus. 

That the company should be asked to pay 
12 ^ per cent, interest on the aggregate amount 
of money of the workers unlawfully v/ithheld 
by them.” 

(3) After the receipt of this application an 
attempt was made to constitute a Conciliation 
Board, but it appears that the attempt failed be¬ 
cause of a mistake in the notification with regard 
to the name of the employer with the consequence 
that the petitioner did not nominate a member. 

(4) Thereafter on 27-10-1951. the Governor issu¬ 
ed a Notification, No. 5122(TD)/XVIII-40(Tp)/51, 
in which, after reciting that an industrial dispute 
existed between the concern known as Cooper 

^ Allen & Co., managed by the petitioner and its 
workmen, it referred that dispute to the State 
Industrial Tribunal which was required to deter¬ 
mine : 

‘‘whether the rate of bonus declared by the em¬ 
ployers for the year 1950, and the terms and 
conditions attached thereto need any revision? 

If so, in what manner.” 

This reference was made in exercise of pow’ers 
conferred by Ss. 3, 4 and 8 of the U. P. Industrial 
Disputes Act, 1947, and in pursuance of the pro¬ 
visions of Cl. 10 of an order made on 15-3-1951, 
under that Act. On 16-11-1951, this petition was 
filed, and by an order of the Court of that date 
proceedings before the State Industrial Tribunal 
were stayed. The petitioner seeks, first, the issue 
of a writ in the nature of 'mandamus’ directing 
the State Government and the Minister for 
Labour therein, who are the first and second re^ 
pondents, to withdraw the Notification of 27-10-1951, 
so far as it is sought to be applied to Cooper 
Allen & Co.; secondly, a writ in the nature of 
prohibition prohibiting the State Industrial Tnbu- 
nal, which is respondent No. 3, from giving eftect 
to the provisions of that Notification so far ^as 
it is sought to be applied to Cooper Allen & Lo., 
and from continuing the proceedings thereunder, 
and thirdly, a writ in the nature of certiorari 
quashing the proceedings pending before the State 
Industrial Tribunal. 

(5) The first submission made on behalf of the 
petitioner is that the power conferred by the 
Uttar Pradesh Legislature on the State Govern¬ 
ment by S. 3, U. P. Industrial Disputes Act, 1947, 
to constitute industrial courts is invalid as it 
amounts to the delegation of an essential legis¬ 
lative function. 

(6) The impugned section, so far as it is mate¬ 
rial. reads as follows: 
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"3. ‘Power to prevent strikes, lock-outs etc.' If 
in the opinion of the State Government, it is 
necessary or expedient so to do for securing the 
public safety or convenience, or the maintenance 
of public order or supplies and services essen¬ 
tial to the life of the community, or for main¬ 
taining employment, it may, by general or .spe¬ 
cial order make provision ; 

(a) for prohibicing, subject to the provisions 
of the order, strikes, or lock-outs generally, or 
strike or lock-out in connexion v/ith any mdu.s- 
trial dispute; 

(b) for requiring employers, w'orkmen or both 
to observe for such period, as may be specified 
in the order, such terms and conditions of em¬ 
ployment as may be determined in accordance 
with the order; 

(c) for appointing industrial courts; 

(d) for referring any industrial disputes for 
conciliation or adjudication in the manner pro¬ 
vided in the order.” 

Sri Pathak’s argument is that the United Pro¬ 
vinces Legislature haa no power to confer upon 
the State Government authority to appoint indus¬ 
trial courts and that Cl. (o of S. 3 is therefore 
invalid. His contention is that the constitution 
of courts is an essential legislative function which 
the Legislature cannot delegate to any other body 
or person. The Legislature in enacting S. 3, 
Cl. (c) of the U. P. Industrial Disputes Act did 
not, he contends, exercise its judgment on mat¬ 
ters without a pronouncement on which no such 
legislation could be valid. It has not laid down 
what are to be the qualifications of the persons 
who can act as judges on such tribunals, it has 
not prescribed the procedure which they shall 
follow, nor has it imposed any limitation upon the 
orders which they may make. Vital matters of 
policy were left undetermined. 

In support of his submissions Sri Pathak re¬ 
ferred us to well known case of — ‘Queen v. 
Burah’, 5 Ind App 178 (PC) (A); — Emperor v. 
Benori Lai Sarma’, AIR 1945 PC 48 (B); — 'State 
of Bombay v. Narottam Das Jetha Bhai’, AIR 
1951 SC 69 (C); — ‘Jitendra Nath v. Province 
of Bihar’, AIR 1949 FC 175 (D) and to what is 
known as the — ‘Delhi Laws Act (1912)’, etc., in 
re AIR 1951 SC 332 (E)’. Sri Pathak’s argument 
was forceful one. and it is due to no want of 
respect for learned counsel that we do not pro¬ 
pose to discuss the cases to which he has referred. 
It appears to us however unnecessary to do be¬ 
cause the question of the extent to which a legis¬ 
lature can delegate its powers has been considered 
in two bench decisions of this Court which are 
binding on us. 

(7) In — ‘Easti Sugar Mills v. State of Uttar 
Pradesh’, AIR 1954 All 538 (P)’ a Full Bench of 
this Court’ had to consider the validity of an 
order made in July, 1950, by the State Govern¬ 
ment under S. 3 of this same Act, the U. P. 
Industrial Disputes Act, 1947. directing certain 
sugar factories to make payment of bonus for 
the preceaing years 1947-48 and 1948-49. This 
order was made oy the State Government under 
Cl. (b) of S. 3 of the Act, but it is apparent 
from the argument of learned counsel and from 
the statement of the grounds set out in the judg¬ 
ment, upon which relief was sought, that the vali¬ 
dity of section itself was made the subject of 
attack. Ground no. 4, for instance, was in these 
terms : 

“^4) That in any event section 3 of the U. P. 

Industrial Disputes Act was ‘ultra vires’ inas^ 

much as the power to decide an industrial disi 
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pute could not be conferred on the executive.'* 
Similarly in ground No. 5 the contention was ; 

That it was not open to the legislature to dele¬ 
gate its own functions to the executive.” 

The validity of S. 3 was also challenged in grounds 
Nos. 6 , 11, 12 and 14. In the course of his judg¬ 
ment Mr. Justice Bhargava, who delivered the 
leading judgment, said : 

“Sri Pathak. learned counsel for the petitioners, 
challenging the validity of S. 3 of the U. P. 
Industrial Disputes Act (Act 28 of 1947) princi¬ 
pally contended that this section contained dele¬ 
gation of such legislative powers by the Legis¬ 
lature to the Executive as was unconstitutional 
and ‘ultra vires’ the Legislature.” 

and the learned Judge expressly held (on page 14 
of the typed judgment) that the Act was valid 
and bmding in the State of Uttar Pradesh. This 
he repeated on page 550 when he said: 


A. I. 


the question whether Cl. (d) is valid remains to 
be considered. The question of the extent to 
which a legislature may delegate its powers was- 
exhaustively considered by the Supreme Court ia 
the 'Delhi Laws Act case (E)’, and the decisioa 
in that case has been the subject of considera¬ 
tion and interpretation by another Full Bench of. 
this Court in — ‘Bhushan Lai v. State’, AIR 195 ^ 
All 866 (G). The question which the Court had 
in that case to consider was whether Ss. 3, 4 and 
6 of the Essential Supplies (Temporary Powers) 
Act, 1946, were valid, and in order to determine 
this question it was necessary for the Court to. 
consider how far the legislature had power to dele¬ 
gate its legislative functions. The Court held that 
the correct view was that if an Act of the legis¬ 
lature can be held to be “legislation” on a parti¬ 
cular subject the extent of delegation is immate¬ 
rial. What it said was this ; 


“I consequently hold that S. 3 of the U. P. Indus¬ 
trial Disputes Act (U. P. Act 28 of 1947) is 
valid and not ultra vires the legislature on the 

ground of unauthorised delegation of legislative 
power” 

Mr. Justice Sapru did not differ from Mr. Justice 
Bhargava on the question of the State Legis¬ 
lature's power of delegation. He said : 

“No doubt a law can be challenged on the ground 
of the incompetency of the particular legislature, 
whether Federal or State, to enact it or on the 
ground of its inconsistency with the fundamental 
rights granted by the Constitution, but provid¬ 
ed the legislature concerned does not abdicate 
its power of legislation by wiping itself out and 
retains its control so as to be able to withdraw 
the legislative power conferred upon a subordi¬ 
nate authority whenever it considers proper to 
do so, it is not for courts to decide how much 
authority should be delegated or for how long 
such delegation should continue. (See the obser¬ 
vations of Das, J., in —‘AIR 1951 SC 332 at p. 422 
(E)’, referred to above). 

The powers given by S. 3 may be, and are 
indeed, of a most wide character, but that fact 
alone cannot affect its validity. The remedy 
against delegated legislation is not judicial but 
political control with which courts have no con¬ 
cern. I am, therefore, clear in my mind that 
S. 3 of the U. P. Industrial Disputes Act, 1947 
(Act 28 of 1947) was not beyond the competence 
of the legislature and cannot be declared ‘ultra 
vires' on the ground that it delegates legislative 
rule-making power of an unspecified character 
to the executive government 

Mr. Justice Sapru doubted the correctness of 
the conclusion reached by Mr. Justice Bhargava 
on a matter wholly unconnected with the question 
of delegation, namely whether clause (b) of S. 3 
had retrospective effect. The learned Chief Justice 
stated that he was in agreement with the views 
expressed by the other members of the Bench on 
the^ question of the legislature’s power of dele¬ 
gation. It will be observed that although it would 
have been sufficient for the learned Judges in this 
case to 'have held that S. 3 was not invalid on 
any of the grounds advanced by learned counsel, 
they have gone further and have expressly held 
the section to be valid, 

( 8 ) The decision in the ‘Basti Sugar Mills case, 
(P)’, appears to us therefore to conclude the mat¬ 
ter against the petitioner in the present petitior*. 
But if we are wrong in this, and the correct view 
is that the decision in the ‘Basti Sugar Mills case, 
(P)’, must be construed as being limited in its 
application to the validity of Cl. (b) of S. 3, then 


“If the correct view be that if an Act of the- 
legislature can be held to be ‘legislation’ on a 
particular subject, the extent of delegation is 
immaterial, (& in our opinion this is the correct 
view), then there can be no question that Ss. 3 & 
4 of the Essential Supplies Act are legislation 
and are ‘intra vires’ the legislature. If, cn the 
other hand, the correct view be that legislation 
must in all cases lay down a policy or standard, 
for the guidance of the delegates of the power 
of subordinate legislation, even then in our opi¬ 
nion Ss. 3 and 4 of the Essential Supplies Act 
are ‘intra vires’.” 


There can in our opinion be no doubt that the 
Industrial Disputes Act is legislation on the sub¬ 
ject of industrial and labour disputes, a matter 
within the competence of the State Legislature, 
and S. 3 of the Act cannot therefore, in view of 
the decision in — ‘Bhushan Lai's case, (G)’, be 
successfully challenged on the ground of legis¬ 
lative incompetence. Even on the alternative , 
view that in order to be valid the legislation must 
lay down a policy for the guidance of the dele¬ 
gates of the power of subordinate legislation 
such a policy is, in our view, laid down in the Act. 



Section 3 of the Essential Supplies (Temporary 
Powers) Act, 1946, authorised the Central Govern¬ 
ment to regulate or prohibit the production, supply 
and distribution of essential supplies and trade 
and commerce therein, and it laid down that the 
regulation and prohibition was for a definite ob¬ 
ject, namely for maintaining or increasing sup¬ 
plies of essential commodities or securing their 
equitable distribution and availability at fair 
prices. This Court in — ‘Bhushan Lai’s case, 
(G)’, held that this section enunciated a definite 
policy in the shape of the objective to be achiev¬ 
ed. So also it appears to us that S. 3, U. P. 
Industrial Disputes Act no less enunciates a defi¬ 
nite policy, that policy being stated in the open-j 
ing words of the section, namely, “securing the| 
public safety or convenience or the maintenance 
of public order or supplies and services essential 
for the life of the community, or for maintaining 
employment”. We are of opinion, therefore, that 
Sn Pathak’s first submission is concluded against' 
him by authority which is binding on us. 



(9) Sri Pathak’s second submission was that 
there existed no industrial dispute and that con¬ 
sequently there could be no valid reference to on 
Industrial Tribunal under Cl. (d) of S. 3 of the 
Act. His contention is that no such dispute exist¬ 
ed either at the time the Government sought to 
constitute a Conciliation Board or when the refer¬ 
ence was made to the Industrial Tribunal; but hft 
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concedes that if an industrial dispute existed at 
the latter date that would be enough. 

Under clause 10 (1) of the Notification dated 
15th March 1951, the State Government is 
empowered "if it is satisfied that an industrial 
dispute exists" to refer that dispute to an Indus¬ 
trial Tribunal: and in making a reference under ’ 
this clause the Government is doing an adminis¬ 
trative act: —‘Sri Kastur Chand Gupta v. State cf 
Uttar Pradesh’, Writ Petn. No. 731 of 1953 ^All) 
(H). As Patanjali Sastri C. J., said in — ‘State 
of Madras v. C. P. Sarathy’, AIR 1953 SC 53 at 
p. 57 (I) : 

“If the dispute was an industrial dispute as de¬ 
fined in the Act. its factual existence and the 
expediency of making a reference in the circum¬ 
stances of a particular case are matters entirely 
for the Government to decide upon, and it will 
not be competent fo’'- the Court to hold the 
reference bad and quash the proceedings for 
want of jurisdiction merely because there was, in 
its opinion, no material before the Government on 
which it could have come to an affirmative con¬ 
clusion on those matters." 

It is, we think, sufficient to say that in the pre¬ 
sent case there was in our opinion ample mate¬ 
rial upon which the Government could come to 
the conclusion that, at the time it made the re¬ 
ference, an industrial dispute existed. 

(10) Finally it was submitted that if the Tribu¬ 
nal made an award requiring the petitioners to 
pay a further sum to its employees, that award 
would contravene the fundamental right guaran¬ 
teed to the petitioner under Art. 19(1) (f) of the 
Constitution. Apart from the fact that no award 
has yet been made, the argument that an order 
for the payment of a bonus made under S. 3 of 
the U. P. Industrial Disputes Af't can in any way 
be held to interfere wdth the right of the em¬ 
ployer to acquire, hold or dispose of property was 
conclusively rejected in the ‘Basti Sugar Company’s 
case, (F)’. 

(11) In our opinion this petition fails and must 
be dismissed with costs, which we assess at 
Rs. 300. 

A/D. R. R. Petition dismissed. 
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V. BHARGAVA J. (20-1-1954) 

Radha Kishan Anandeshwar, Petitioner v. 
Commr. of Sales Tax, U. P., Lucknow and others, 
Opposite Party. 

Civil Misc. Writ No. 22 of 1954. 

Constitution of India, Art. 226 — Writ of pro¬ 
hibition — Sales Tax proceedings. 

Where the Sales Tax Officers are compe¬ 
tent to deal with the assessment proceedings 
in question they cannot be barred from con¬ 
tinuing those proceedings by issue of writs 
of prohibition. It cannot be said that they 
have no jurisdiction because the assessees 
anticipate wrong decisions. (Para 4) 

Further, when, even if the Sales Tax 
Officers do give incorrect decisions, the 
assessees have the right to go up in appeal, 
to Judges Appeals appointed under the Act 
and from their incorrect decisions to the 
Judge revisions and if those decisions be In¬ 
correct to seek reference to the High Court, 
there is no reason why the ordinary remedy 
provided for by law should be by-passed and 
the High Court should start entertaining 
writ petitions in case of individual assessees 
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though at a stage when the validity of the 
provisions of the Sales Tax Act is yet ir 
question and no decision had been given by 
the High Court, in spite of the O! dinary 
remedy provided by law, exercise of jurisdic¬ 
tion under Art. 226 would be appropriate as 
the question would be of general importance 
and one decision by the High Court would 
be necessary for the purpose of guiding the 
Sales Tax authorities. AIR 1952 All 764, Hel. 
on. (Para 5) 

The argument that the alternative remedy 
provided by law is not equally convenient 
and speedy inasmuch as proceedings under 
the Sales Tax Act are likely to be prolonged 
and the assessees’ right to come to the High 
Court will only accrue at a very late stage 
after having first moved the Judge Appeals 
and Judge revisions is not tenable because to 
accept that argument would mean that the 
regular procedure prescribed under the law 
should be completely scrapped. Obviously 
writ jurisdiction was not meant to do away 
altogether wuth the alternative procedure' 
which the legislature considered was appro¬ 
priate for the particular situation. (Para 5)- 

Nor should the writ jurisdiction be used on 
the ground that a resort to the procedure pro¬ 
vided by law would operate hardship on the 
assessees because to go in appeal they shall 
have to deposit the tax. The legislature 
having required that condition in pursuance 
of its express policy the writ proceedings 
should not be used as a means of overriding 
that policy. (Para 6* 

Held also that the writs could not issue 
in the case. The reason was that the 
assessees, who alleged that the Sales Tax 
Officers w'ere seeking to assess on forward 
contract transactions contrary to the decision 
of the High Court, had not stated in their 
affidavits that the assessment proceedings 
were simply in respect of transactions in 
forward contracts in W'hich no deliveries took 
place at all and that there was no other 
business of theirs in respect of which pro¬ 
ceedings were being taken. Further, even if 
the proceedings were in respect of forward 
transactions not liable to tax, the affidavits 
did not contain anything to show that they 
were not liable to be assessed on other 
grounds, such as realisation of tax by them 
which was not due in their capacity as re¬ 
gistered dealers and which they were liable to 
deposit in the treasury under the provisions 
of Sales Tax Act. These were all questions 
of fact which could only be determined by 
proceeding according to the procedure laid 
down in the Sales Tax Act itself and which 
could not be properly gone into in writ peti¬ 
tions. (Para 7) 

CASE REFERRED : Para^ 

(A) (V39) AIR 1952 All 764: 1952 All LJ 
332 1, 4, 5 

M. N. Shukla, for Petitioner. 

ORDER: All these four writ petitions have- 
been filed by persons carrying on business in 
Kanpur in various commodities, for example, 
silver, gold, ‘bardana’, cerials etc. Proceedings are 
going on against all these petitioners for assess¬ 
ment of sales tax under the U. P. Sales Tax 
Act of 1948. 

The petitioners have filed these petitions 
praying for the quashing of the proceedings that 
are going on before the Sales Tax Officers on the 
allegation that the Sales Tax Officers are seekings 
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to assess tax on the petitioners in respect of for¬ 
ward transactions only and taxation on such 
forward transactions. is not permissible by law 
as held by a Division Bench of this Court in — 
'Budh Prakash Jai Prakash v. Sales Tax Officer, 
Kanpur’, AIR 1952 All 764 (A). 

In dealing with these petitions, I have had 
considerajDle difficulty for the reason that the 
affidavits filed are not straightforward, do not 
give facts clearly and concisely and have not 
been properly verified. In almost all these cases, 
the petitioners were given opportunity to file 
supplementary affidavits and in one of them the 
petitioner has filed a second supplementary affi¬ 
davit. This last case is case No. 22 of 1954. In 
spite of these supplementary affidavits, the facts 
are not clear and are not sufficient to enable 
this Court to decide the writ petitions properly. 

(2) The main ground on which the petitioners 
have come to this Court for issue of writs is that 
the assessing authorities are seeking to assess the 
petitioners in respect of for'ward transactions 
which are not taxable in view of the decision of 
the Division Bench of this Court mentioned 
above. The affidavits filed in all these petitions 
are. however, so unsatisfactory that in none o^ 
the cases can I be satisfied that the assessment 
proceedings going on against the petitioners are 
in respect of only such forward transactions as 
are not taxable according to the view of this 
■Court. 

The affidavits mentioned that the petitioners 
carried on various businesses and particularly 
business in ready goods in gold and silver 
species. In addition, the affidavits mentioned that 
they carried on business in forward transactions 
in gold, silver, bardana and grains. It is not said 
in plain words in the affidavits that the forward 
transaction business of the petitioners is exclu¬ 
sively of those cases in which no actual delivery 
at all takes place. Learned counsel, when argu¬ 
ing these petitions, submitted that the petitioners, 
when mentioning that they deal in transactions 
known as ready transactions in gold and silver 
species or in bardana. meant to refer to tran¬ 
sactions of forward transactions in which deli¬ 
veries actually take place and not transactions in 
which the settlement of accounts and the deli¬ 
very are all simultaneous. 

This interpretation of the affidavits cannot b 0 
accepted. In several of the affidavits where men¬ 
tion is made of ready transactions, the commo¬ 
dities mentioned are ‘gold’, ‘silver’ and ‘bardana’ 
whereas, when the forward contract business is 
mentioned, besides these commodities ‘grains’ are 
.also mentioned. If the assessment proceedings are 
simply in respect of transactions in forward con¬ 
tracts in which no deliveries take place _ at all 
and there is no other business of the petitioners 
in respect of which proceedings are being taken, 
it should have been possible for the petitioners to 
say so in clear and unequivocal terms which they 
have avoided doing. In these circumstances, on 
the affidavits filed it is not possible to come to 
any finding that the assessment proceedings re¬ 
late to only such forward transactions as are not 
liable to tax, and consequently those proceedings 
cannot be quashed. 

(3) There is further nothing in the affidavits 
filed in support of any of the petitions to show 
that, even if the proceedings are in respect of 
forward transactions not liable to tax, the peti¬ 
tioners are not liable to be assessed on other 
grounds such as realisation of tax by them which 
was not due in their capacity as registered 
<iealers and which they are liable to deposit in 


the treasury under S. 8-A(4), U. P. Sales Tax 
Act of 1948. It is after proceedings have been 
gone through and facts have been investigated 
that it can be determined whether the peti¬ 
tioners should or should not be taxed and, while 
such determination is necessary, the proceedings 
•for determination before proper authorities can¬ 
not be quashed. 

(4) In this connection, it is important lo notice 
that in the case of none of the four petitioners 
except one has there yet been any determination 
by the Sales Tax Officer holding that forward 
transactions are liable to sales tax. The peti- 
lioners proceeded on the assumption that the 
Sales Tax Officers, when they proceed to pass 
orders of assessment, would give decisions which 
would be contrary to the decision of this Court 
in AIR 1952 All 764 (A). Such an assumption is 
not justified. The proceedings are yet pending 
before the Sales Tax Officers and they have to 
decide whether there are any turnovers of the 
petitioners which are liable to be assessed to 
sales tax. There is a possibility that there may 
be turnovers of these petitioners liable to sales 
tax which are not of the nature declared not 
liable to sales tax by this Court in the case men¬ 
tioned above. 


In one case, learned counsel has filed a certi¬ 
fied copy of an order of the Sales Tax Officer 
holding that the turnovers of forward transac¬ 
tions of the petitioners are liable to tax, but that 
decision was given in the month of March 1952 
when, it appears, the decision of this Court was 
not available and was not produced before the 
Sales Tax Officer for his guidance. The affidavit 
merely mentions that some verbal reference to 
the decision of this Court was made on behalf of 
the petitioners before the Sales Tax Officer with¬ 
out producing either a certified copy of the judg¬ 
ment of thLs Court or the report of the decision 
in any recognised law reports, and no request 
was made to the Sales Tax Officer for time to 
produce a certified copy or an authorised law re¬ 
port. If the Sales Tax Officer in these circum¬ 
stances gave a decision which is contrary to the 
view of the High Court, it cannot be said that 
even subsequently the decisions are bound to be 
wrong. 

In writ petition No. 22 of 1954 the petitioner 
has today filed copies of orders by several Sales 
Tax Officers, Kanpur in which also sales tax has 
been assessed on turnovers of forward transac¬ 
tions and it has been urged that these show that 
even in the case of the petitioners the Sales Tax 
Officers would give similar decisions. None of the 
orders produced shows that the decision of this 
Court was brought to the notice of the Sales Tax 
Officers in those cases. It is for the petitioners 
to produce before the Sales Tax Officers autho¬ 
rised reports of the decision of this Court. 

The Sales Tax Officers are competent to deal 
with the assessment proceedings and, wffien deal¬ 
ing with them, they may come to the view that 
no sales tax is payable from the petitioners, it 
cannot be said that because the petitioners ant- 
cipate that the Sales Tax Officers will give in¬ 
correct decisions, the Sales Tax Officers have n 
jurisdiction to deal with the assessment procwa- 
ings at all and can be barred from contmumg 
those proceedings by issue of writs of prohibition. 

(5) Further, even if the Sales Tax Officers do 
give incorrect decisions, the petitioners ^ . 
given the right to go up in appeal to JU^geb 
Aopeals appointed under the Act and from tne 

incorrect decisions to the Judge revisions. If tne 

decisions be incorrect, even from that court uicy 
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can seek reference to this Court. The petitioners 
have therefore an alternative remedy by which 
they can ultimately come to this Court and seek 
redress and there is no reason why the ordinary 
remedy provided for by law should be by-passed 
and this Court should start entertaining writ 
petitions in all cases of individual assessees. 

The position was different when the validity of 
jthe provisions of the Sales Tax Act was yet in 
^question and no decision had been given by this 
Court. At that stage, in spite of the ordinary 
remedy provided by law, exercise of jurisdiction 
under Art. 226 of the Constitution by this Court 
was appropriate as one decision by this Court 
was necessary for the purpose of guiding the 
Sales Tax authorities. The question at that stage 
was of general importance. At this stage, the 
cases are of individuals and the principle has al¬ 
ready been laid down by this Court in another 
writ case. If in such cases, incorrect decisions 
are given it is clear that the persons affected 
should be left to seek their ordinary remedy 
provided by law. 

This Court should not, in exercise of its writ 
jurisdiction, start doing the work which has been 
entrusted by law to other appropriate authorities. 
Even if it be assumed that the Sales Tax Officers 
would not follow the decision of this Court, there 
is at least no basis at all for assuming that the 
Judge, Appeals or Judge, Revisions would not 
follow the decision and arrive at correct conclu¬ 
sions when dealing with the appeals or revisions 
of these petitioners. 

Learned counsel urged that the alternative re¬ 
medy provided by law was not equally conve¬ 
nient and speedy inasmuch as proceedings under 
that law are likely to be prolonged and the peti¬ 
tioners’ right to come to this Court will only ac¬ 
crue at a very late stage. If, however, the deci¬ 
sions are correctly given by Judge Appeals or 
the Sales Tax Officers themselves, the remedy 
there would obviously be much more speedy and 
convenient. 

If the argument of learned counsel be accepted 
that, because the assessees can only come to this 
Court after having first moved the Judge, Appeals 
and Judge, revisions, this Court should interfere 
in exercise of its writ jurisdiction under Art. 226 
lof the Constitution, it would mean that the re¬ 
gular procedure prescribed under the law should 
I be completely scrapped as in all cases grievances 
made on behalf of the petitioners can be put for¬ 
ward in the identical form. Obviously writ juris¬ 
diction was not meant to do away altogether 
with the alternative procedure which the legisla¬ 
ture considered was appropriate for the particular 
situation. 

In AIR 1952 All 764 (A) the writ petition was 
entertained principally on the ground that the 
point involved related to the validity of a law, 
the question was of general importance and it 
was necessary that a decision be given by this 
Court for the guidance of the Sales Tax autho¬ 
rities. That consideration does not now exist. 

(6) The petitioners’ further grievance is that, 
j- they are asked to resort to the usual proce- 
^lure provided by law, they would be required 
to deposit the tax first before they could be 
heard in appeal by the Judge, Appeals and this 
would operate hardship on the petitioners. This 
again ignores the policy laid down by the legis¬ 
lature in the Act itself. 

If the legislature had intended that the 
assessee should not be required to pay until the 
liability to pay had been finally determined, such 
a provision could easily have been made in the 


Sales Tax Act itself. But a contrary provision 
that the assessee should have no right of appeal 
unless he has first paid the tax assessed by the 
Sales Tax Officer w^as obviously made by the 
legislature in pursuance of its policy that the 
tax should be deposited as soon as the first 
assessment proceedings w^ere over, and the writ 
jurisdiction should not be a means of overriding. 
such express policy of the legislature. 

The amount of tax assessed on the assessee.s, 
considering the scale of their business, ^ is not 
such that it can be held that the depositing of 
the tax by the petitioners would operate harsh¬ 
ly on them. 

(7) Finally, there is the aspect that there are 
questions of fact to be determined which can only 
be determined by proceeding according to the 
procedure laid down in the Sales Tax Act itself 
and v/hich cannot be properly gone into in these 
writ petitions. 

(8) For all these reasons I hold that these writ 
petitions should not be entertained by this Court 
at this stage and they are therefore rejected. 

A/M.K.S. Petitions rejected. 
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BRIJ MOHAN LALL J. (18-2-1954) 

Raghubar Dayal and others. Applicants v. The 
Sarrafa Chamber and others. Opposite Party. 

Company Case No. 51 of 1952. 

t(a) Companies Act (1913), Ss. 4(2) and 162 — 
Illegal company — Winding up. 

A Court should not entertain a petition 
for winding up of a company which was 
formed in contravention of S. 4(2). 

(Para 6) 

Anno: Comp. Act, S. 4 N. 5: S. 162 N. 1. 

(b) Companies Act (1913), Ss. 4(2), 270 and 
271 — Illegal company — Winding up. 

Part IX of the Act is intended to cover the 
cases of those companies which can legiti¬ 
mately remain unregistered. In other words, 
it provides that companies consisting of not 
more than ten members in cases of banking 
companies and not more than twenty mem¬ 
bers in case of other companies can be 
wound up. Part IX therefore does not con¬ 
template that a company formed contrary to 
the provisions of S. 4 can also be wound up 
through Court. (Para 9) 

Anno: Companies Act, S. 4 N. 5; S. 270 N. 1; 
S. 271 N. 1. 

CASES REFERRED : Paras 

(A) (1881-82) 20 Ch D 137: 51 LJ Ch 344 7 

(B) (V13) AIR 1926 All 591: 24 All LJ 777 8 

S. S. Varma, Shambhu Pd. and Lalji Sinha. 
for Applicants; S. N. Varma, Satyendra Nath 
Varma and Baleshwari Pd., for Opposite Party. 

ORDER: This is a petition by three share¬ 
holders of the Sarrafa Chamber, Jhansi (herein¬ 
after described as the Company) for its winding 
up on the ground that it is just and equitable to 
do so. 

(2) This Company was formed in 1946 with a 
nominal capital of rupees one lakh divided in 200 
shares of rupees five hundred each. The object 
of the Comnany was to carry on trade in gold 
and silver. The Company was never registered. 

(3) This petition is resisted mainly by opposite 
parties Nos. 2 and 3. It is not necessary to men¬ 
tion the defence raised by them on merits be¬ 
cause a preliminary question has arisen for deci- 
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Sion whether the Company consists of more than 
twenty members and whether an application for 
welding up of such a Company can be entertain¬ 
ed. It may. however, be remarked that although 
in the counter-affidavit filed by the opposite 
parties it was expressly stated that the Company 
consisted of forty-eight partners no plea was 
taken to the effect that the application was on 
that ground not maintainable. The learned coun¬ 
sel for the petitioners contended that the ques¬ 
tion of maintainability of the petition could not 
be entertained by Court. This contention is, how¬ 
ever, without force. A question of law can be 
raised at any stage. In order to enable the learn¬ 
ed counsel for the petitioners to prepare himself 
to meet this new point an adjournment was 
given to him as desired by him. 

(4) Before taking up the question of law there 
arises a question of fact as to whether the Com¬ 
pany consists of more than twenty members. In 
this connection it may be pointed out that the 
opposite parties’ allegation, viz., that there are 
forty-eight members, has not been controverted 
in the rejoinder affidavit. On the contrary, one 
finds that besides the petitioners opposite parties 
Nos. 2 to 17 are described by the petitioners them¬ 
selves as members of the Company. This brings 
the total number of the share-holders to nineteen. 

It may also be pointed out that opposite parties 
Nos. 12 and 15 to 17 are firms. Naturally they 
consist of more partners than one. Thus on the 
petitioners’ own showing the number exceeds 
twenty. The learned counsel for the petitioners 
also admitted that although the number to start 
with did not exceed seven, fresh members were 
admitted and the total number in course of time 
exceeded twenty. Thus, it is now common ground 
between the parties that the members of this 
Company exceed twenty in number. 

(5) Section 4(1) of the Indian Companies Act 
7 of 1913 lays down that 

“No company, association or partnership con¬ 
sisting of more than ten persons shall be 
formed for the purposes of carrying on the 
business of banking unless it is registered.” 

Sub-section (2) runs as follows : 

“No Company, association or partnership con¬ 
sisting of more than twenty persons shall be 
formed for the purpose of carrying on any 
other business” i.e. a business other than bank¬ 
ing business “that has for its object the acqui¬ 
sition of gain by the Company, association or 
partnership, or by individual members thereof, 
unless it is registered as a Company under this 
Act or is formed in pursuance of an Act of 
Parliament of the United Kingdom or some 
other Indian Law or of Royal Charter or 
Letters Patent.” 

(6) It is conceded on either hand that the 
object of the present Company was “acquisition 
of gain”. Since its membership exceeded twenty 
it was obligatory on the members to get the 
Company registered. This, as already stated, was 
not done. The result, therefore, was that not only 
this partnership did not acquire the- status of a 
Company as contemplated by law but, on the 
contrary, it was an association of which the 
formation was forbidden by law. The question for 
consideration is whether members of such an 
association can come to Court and seek redress 
through it. 

By acceding to the petitioners’ request to wind 
Up the Company the Court will be indirectly ac¬ 
cording recognition to the Company. Since the 
law has forbidden the formation of such com- 
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panies it could never have been its intention to 
lend its helping hand to members who had form¬ 
ed this forbidden association. If such members 
are given the same rights and privileges as are 
provided by law for persons who form associa¬ 
tions permitted by law they suffer no penalty for 
having disregarded the express provisions of law 
regarding the formation of companies. I am, 
therefore, of the opinion that the Court should 
not entertain this petition for winding up of a 
company which was formed in contravention of 
section 4(2) of the Indian Companies Act. 

(7) I am fortified in this view by the case of 
— Tn re Padstow Total Loss and Collision As¬ 
surance Association’, (1881-82) 20 Ch D 137 (A). 
This is a case exactly parallel to the present one. 
There also members exceeding twenty in number 
had formed an association for the object of 
acquisition of gain. An application was made for 
the winding up of such a company. It was held 
that this application could not be entertained. 

(8) This case came up for consideration before 
a Bench of this Court in — ‘Mewa Ram v. Ram 
Gopar, AIR 1926 All 591 (B). In that case the 
prayer was not for winding up of the Company 
but for dissolution of that partnership. The 
majority view (expressed by Walsh and Mukerji 
JJ., Sulaiman J. dissenting) was that a suit for 
dissolution of such a partnership could not lie 
because the Court would not recognise such a 
partnership. The learned Judges relied on the 
aforesaid English case. Even Sulaiman J., who 
gave a dissenting judgment, was of the opinion 
that had the petition been for winding up it 
could not be entertained. He remarked at p. 593: 

“There is ample justification for holding that a 
winding up order of an illegal association can¬ 
not be made.” 

Thus it will appear that although there was a 
difference of opinion among the Judges consti¬ 
tuting that Bench about the maintainability of a 
suit for dissolution of a forbidden partnership 
there was complete unanimity between them on 
the question of non-maintainability of a petition 
for winding up in respect of a Company formed 
in contravention of the provisions of section 4 of 
the Act. 

(9) The learned counsel for the petitioners took 
his stand on Part IX of the Indian Companies 
Act which relates to winding up of un-registered' 
Companies. He relied on the definition of the 
term “un-registered Company” in S. 270 which 
runs as follows : 

“The expression ‘unregistered company’ shall 
not include a railway company incorporated by 
Act of Parliament of the United Kingdom or 
by an Indian law nor a company registered 
under the Indian Companies Act, 1866 (10 of 
1866) or under any Act repealed thereby, or 
under the Indian Companies Act, 1882 (6 of 
1882), or under this Act, but save as aforesaid, 
shall include any partnership, association or 
Company consisting of more than seven mem¬ 
bers.” 

His contention was that the Company in question 
came within the definition of the terms “Bii- 
registered Company” and, therefore, it could be 
wound up under the provisions of Chapter I^ 
subject to the limitations mentioned therein, and 
since there was no express provision iii Part IX 
laying down that Companies formed in contra¬ 
vention of the provisions of S. 4 could not ^ 
wound up, his petition was maintainable. ThJs 
argument has no force. Part IX is intended to 
cover the cases of those Companies which cam 
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legitimately remain un-registered. In other 
words, it provides that Companies consisting of 
not more than ten members in cases of banking 
companies and not more than twenty members 
in case of other companies can be wound up. 

It was not the intention of law to lend recog¬ 
nition to companies formed in violation of the 
provisions of the Indian Companies Act. But 
for Part IX an un-registered company, though 
permissible in law, could not be wound up. Part 
V of the Act which relates to winding up pro¬ 
vides for winding up of a “Company”. The term 
“Company” is defined in S. 2(2) as meaning “a 
company formed and registered under this Act 
or an existing company.” An “existing Company” 
has been defined by S. 2(7) to mean 

“a ■ company formed and registered under the 
Indian Companies Act. 1866 (10 of 1866) or 
under any Act or Acts repealed thereby, or un¬ 
der the Indian Companies Act, 1882 (6 of 

1882).” 

It will, therefore, follow that according to the 
definition contained in the Act "Company” 
means a registered Company only and. therefore, 
Part V could not apply to the winding up of 
un-registered companies though lawfully formed. 
The legislature, therefore, felt the need to enact 
special provisions in Part IX to provide for the 
winding up of un-registered companies legiti¬ 
mately formed. In the circumstances, I find no 
[force in the contention put forward by the learn¬ 
ed counsel for petitioners viz. that Part IX con¬ 
templates that a Company formed contrary to 
the provisions of S. 4 can also be wound up 
through Court. 

(10) I am, therefore, of the opinion that this 
petition must fail on the preliminary ground 
that the Court cannot entertain a petition for 
the winding up of a Company formed in contra¬ 
vention of the provisions of S. 4 of the Act. I 
make no orders as to costs because the opposite 
parties are also privy to the formation of an 
association forbidden by law. Moreover, they had 
not taken in their reply the point on which they 
have succeeded. 

(11) The petition is dismissed. Parties shall 
bear their own costs. Stay orders dated 15-12-52 
and 7-8-53 are vacated. 

A/V.R.B, Petition dismissed. 
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HARISH CHANDRA J. (5-1-1954). 

Kapildeo Upadhya, Applicant v. State. 

Criminal Revn. Nos. 205 and 206 of 1953, against 
order of S. J., Banaras. D/- 18-12-1952. 

(a) Criminal P. C. (1898), S. 227 — Alteration or 
addition more than once. 

The language of S. 227 is very wide and does 
not seem to indicate that any alteration or 
addition to a charge can be made only once 
and not more than once. (Para 4) 

Anno: Cr. P. C., S. 227, N. 4. 

(b) Criminal P. C. (1898), Ss. 234. 235 — Whe¬ 
ther exclusive — Crl Ref 267 of 1951, D/- 4-12- 
1951 (All), dissented from. 

Ss. 234 and 235 can be combined for the pur¬ 
pose of the trial of an accused person at one 
trial. Thus three offences under S. 466. 
Penal Code, could be combined at one trial 
with three offences of the same kind under 
S. 477A and three offences of the same kind 
under S. 409, Penal Code. AIR 1950 All 167; 
AIR 1953 All 228, Rel. on. (Para 5) 

Anno: Or. P. 0., S. 233, N. 1; S. 239, N. 2. 


(c) Criminal P. C. (1898), S. 227 — Alteration 
by Sessions Judge — 1 Cri LJ 794 (Cal); 3 Mad 
351, dissented from. 

The power of the Court to alter or add to, 
any charge is very wide and so far as the 
Court of Sessions is concerned, such alteration 
or addition can be made before the verdict of 
the jury is returned or the opinions of the 
assessors are expressed. It does not appear 
that the intention of the legislature was that 
the Court of Session cannot make any altera¬ 
tion or addition to a charge framed by the 
committing Magistrate unless it is supported 
by the evidence recorded before the commit¬ 
ting Magistrate. (Paras 11, 12) 

Anno: Cr. P. C., S. 227, N. 4 and 7a. 


CASES REFERRED : Paras 

(A) (V37) AIR 1950 All 167: 1950 All LJ 155: 

51 Cri LJ 571 6, 7 

(B) (V40) AIR 1953 All 228: 1953 All LJ 108: 

1953 Cri LJ 601 7 

(C) (’51) Cr Ref No. 267 of 1951, D/- 4-12-1951 

(All) 7 

(D) (’04) 1 Cri LJ 794: 32 Cal 22 8 

(E) (’81) 3 Mad 351: 2 Weir 269 9 

(F) (V2) AIR 1915 Sind 50: 16 Cri LJ 573 12 

(G) (’87) 9 All 525: 1887 All WN 155 12 


(H) (V14) AIR 1927 Sind 28: 27 Cri LJ 1217 13 

S. N. Misra, for Applicant; J. R. Bhatt Asstt. 
Govt. Advocate, for the State. 

ORDER; Tliese are two applications in revi¬ 
sion arising out of Sessions Trials Nos. 35 and 36 
of 1951 pending in the Court of the Assistant Ses¬ 
sions Judge, Banaras, on behalf of Sri Kapildeo 
Upadhya. He was an employee of the Water 
Works Department at Banaras and charges under 
Ss. 466, 409 and 477A, Penal Code have been 
framed against him in each case. The Commit¬ 
ting Magistrate, when he committed these cases to 
the Court of Sessions, charged him in S. T. No. 35 
with three offences of forgery alleged to have been 
committed by the applicant with respect to certain 
documents between 28-2-1947 and 13-3-1947 and also 
with having committed the offences of falsification 
of accounts and criminal breach of trust between 
the same dates. In Sessions Trial No. 36, he simi¬ 
larly charged him with having committed three 
offences of forgery with respect to certain docu¬ 
ments between 1-11-1945 and 31-3-1946. He charged 
him in this case also with offences under Ss. 477A 
and 409 said to have been committed between the 
same dates. These other offences are said to be 
connected with the offences of forgery with which 
the applicant was charged in each case. 

(2) The learned Sessions Judge after recording 
some evidence, altered and realtered the charges 
so that the period during which the offences in 
the one case are alleged to have been committed 
now is between 28-2-1947 and 27-2-1948 in one case 
& between 1-11-1945 and 31-10-1946 (sic). It is said 
that the procedure adopted by him was illegal. 

(3) Three points are urged before me: 

1. that under S. 227, Criminal P. C. the Court 
can alter or add to any charge only once and not 
more than once; 

2 that the three offences of the same kind with 
wnicn th6 spplicant has beon charg6d cannot bo 
combined with three offences of other kinds in 
the same trial; and ^ 

3. that a charge could not be altered bv th(^ 
Sessions Judge so as to go beyond the scodp nf 
the enquiry in the Court of the Committing mgis! 
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(4) The languap of S. 227 is very wide and does 
not seem to indicate that any alteration or addi¬ 
tion to a charge can be made only once and I do 
not think the procedure adopted by the learned 
Assistant Sessions Judge was in any manner con¬ 
trary to the provisions of that section. 

(5) Section 234 authorises the court to charge an 
accused person with and try him at one trial for 
any number of offences of the same kind not ex¬ 
ceeding three in number. Section 235 provides 
that: 

"If, in one series of acts so connected together as 
to form the same transaction, more offences 
than one are committed by the same person, he 
may be charged with, and tried at one trial for, 
every such offence." 

It is not denied that the applicant could have been 
tried at one trial for offences under Ss. 466, 477A 
and 409, Penal Code, if the alleged acts were so 
connected together as to fonn the same transac¬ 
tion, as in the present case. What is objected to 
is that three offences under S. 466 could not be 
combined at one trial with three offences of the 
same kind under S. 477A and three offences of the 
same kind under S. 409. In other words, it is 
said tliat Ss. 234 and 235, Criminal P. C. are 
exclusive of one another and cannot be combined 
for the purpose of the trial of an accused person 
at one trial. 

(6) A number of cases has been cited before me. 
But I need not refer to them all. For the matter 
has been set at rest by the decision of a Division 
Bench of this Court in — ‘Rex v. Daya Shankar’. 
AIR 1950 All 167 (A), in which it v/as held that 
charges for criminal misappropriation with respect 
to three items could be linked with three charges 
for falsification of accounts arising out of the 
same three transactions. This decision was ai'rived 
at by the Court on a consideration of a number 
of cases that were cited before it. 

The following is reproduced from the judgment 
delivered by my brother Agarwala, J.: 

"The principle underlying Ss. 235 and 236 is that 
if more offences than one ere committed in one 
transaction, or it is doubtful which of several 
offences the facts which can be proved will con¬ 
stitute, the accused may be charged with having 
committed all or any of such offences, and any 
number of such charges can be tried at one 
trial. The reason is that when the transaction 
is one, the evidence in proof of it will be the 
same, whatever be the nature of different 
offences committed by means of that transaction, 
and in such a case the legislature considers that 
there is no harm in combining the trial of dif¬ 
ferent offences either cumulatively or alternative¬ 
ly when the transaction is the same. 

In all such cases the main offence usually 
committed is one and the other offences are sub¬ 
sidiary ones. If it is considered advisable to try 
the subsidiary offences along with the main 
offence arising out of the same transaction, it 
does not stand to reason that these subsidiai*y 
offences, which go along with the main offence 
as part of the same transaction, may not be 
tagged on to the main offences, when three such 
main offences are considered by the legislature 
to be fit for joint trial under S. 234. 

The combination of the subsidiary offences 
with the main offence is no more likely to con¬ 
fuse the jury or the Judge or to prejudice the 
accused than the trial of the three main offences 
themselves, because in both the cases the evi¬ 
dence will be the same. Even if the offences 
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cannot be described as main or primary and 
secondary, the principle remains the same. In¬ 
deed, if the rule were otherwise, unnecessary 
multiplicity of proceedings and duplication of 
evidence and waste of public time and even 
harassment of the accused may be the result. 

In our opinion, Ss, 234, 235, 236 and 239 ought 
to be read as supplemental and not as exclusive 
of one another." 

(7) In another case — ‘Mangi v. State*, AIR 
1953 All 228 (B), the view expressed in — ‘Rex v, 
Daya Shankar (A)' was endorsed. No doubt, a 
contrary view was expressed by a single Judge of 
this Court in — ‘Damodar Swarup v. State’, Cri. 
Ref. No. 267 of 1951 decided by Brij Mohan Lai J. 
on 4-12-1951 (All) (C); but obviously his attention 
was not invited to these and other cases previously 
decided by this Court and, I think, I am bound to 
follow the view taken by a Division Bench of this 
Court in — ‘Daya Shankar Jaitly’s case (A)’ and 
hold that the charges as framed are not illegal. 

(8) In regard to the last contention of learned 
counsel for the applicant, I am referred to the 
Calcutta case of — ‘Birendra Lai v. Emperor’, 1 Cri 
L J 794 (Cal) (D). In that case the accused had 
been convicted under S. 420 read with S. 511, Penal 
Code for an attempt to cheat the Jessore Loan. 
Office. The accused had, however, been committed 
by the Magistrate to the Court of Session for 
trial on a complaint by a person who had nO' 
concern with the Jessore Loan Office and whose 
complaint related to antecedent events. The court 
held that the amendment of the charge so as to 
relate to the alleged offence of cheating the Jessore 
Loan Office was not in accordance with law. 

(9) Another case which has been cited before 
me is — ‘Mutirakkal Kovilagatha Rama Varma 
Raja V. Queen’, 3 Mad 351 (E), in which it was 
held by the Madras High Court that an amend¬ 
ment of the charges by the Sessions Judge which 
is not based on any evidence recorded by the 
committing Magistrate was illegal. It appeared 
that the amended charge was based on the evi¬ 
dence of a witness who had not been examined 
at the enquiry by the Magistrate and was for 
the first time examined in the Court of Session. 

(10) Tlie provisions of S. 227, Criminal P. C. are, 
however, very wide. The section is as follows: 

"(1) Any Court may alter or add to any charge 
at any time before judgment is pronounced, or, 
in the case of trials before the Court of Session 
or High Court, before the verdict of the jury 
is returned or the opinions of the assessors are 
expressed. (2) Every such alteration or addition 
shall be read and explained to the accused." 

The subsequent sections, namely. Ss. 228. 229, 239 
and 231, Criminal P. C. are also of importance. 

(11) According to S. 228, if the alteration or 
addition is such as is not likely, in the opinion of 
the Court, to prejudice the accused in his defence, 
the trial may proceed as if the new or altered 
charge had been the original charge. According 
to S. 229, if, in the opinion of the Court, the 
alteration or amendment is likely to prejudice the J*'] 
accused or the prosecutor, the Court may eithw 
direct a new trial or adjourn the trial for such 
period as may be necessary. According to S. 230. 

if the offence stated in the new or altered or 
added charge is one for the prosecution of which 
previous sanction is necessary, the case shall not 
be proceeded with unless such sanction is obtained. 
According to S. 231, 

"whenever a charge is altered or added to by 
Court after the commencement of the trial, the 
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prosecutor and the accused shall be allowed to 
re-cail or re-suimnon, and examine with reference 
to such alteration, or addition, any witness who 
may have been examined and also to call any 
further witness whom the Court may think to 
be material.” 

It would thus appear that the power of the Court 
to alter or add to, any charge is very wide and 
so far as the Court of Session is concerned, such 
alteration or addition can be made before the 
verdict of the jury is returned or the opinions of 
the assessors are expressed. 

(12) On a perusal of these sections it does not 
appear that the intention of the legislature was 
that the Court of Session cannot make any altera¬ 
tion or addition to a charge framed by the com¬ 
mitting Magistrate unless it is supported 
by the evidence recorded before the com¬ 
mitting Magistrate. In a Sind case — ‘Dodo v. 
Emperor’, AIR 1915 Sind 50 (F), these two cases 
were considered and the view expressed by the 
Calcutta and Madras High Courts was not ac¬ 
cepted. I respectfully agree with the reasoning 
adopted by the learned Judges who decided that 
case. 

They have referred to an Allahabad case — 
‘Queen-Empress v. Gordon’, 9 All 525 (G). In that 
case, charges under Ss. 467 and 471, Penal Code 
had been framed against the accused. A number 
of witnesses was called in support of the charges. 
When the case for the prosecution had concluded 
and the prisoner had made a statement, it was 
submitted by counsel for the accused that there 
was no case to go to the jury upon either of the 
charges. After hearing the public prosecutor, the 
Judge directed the clerk of the Crown to add a 
charge of fabricating false evidence under S. 193, 
. Penal Code with reference to the provisions of 
^ S. 227, Criminal P. C. The objection that the 
court could not add another charge was over¬ 
ruled and a charge under S. 193, v/as added and 
on that charge he was found guilty and convicted. 

(13) Another case — ‘Emperor v. Stewart', AIR 
1927 Sind 28 (H), was cited before me by learned 
counsel for the applicant. This case was also 
decided by the Judicial Commissioner's Court at 
Sind. In this case the Sessions Judge had re¬ 
fused to frame a charge at the suggestion made by 
the prosecution. Ultimately the accused was ac¬ 
quitted on the charge already framed against him. 
There was an appeal against the order of acquittal 
and it was said tliat the Judge was wrong in re¬ 
fusing to amend a charge at the suggestion made 
by the prosecution. The judgment shows that 
what the court considered was whether the dis¬ 
cretion exercised by the Sessions Judge was or 
was not correct and whether the accused would 
or would not be prejudiced in his trial by the 
suggested amendment of the charge: the power of 
the Judge to amend the charge was not question¬ 
ed, although one of the Judges who decided the 
case expressed a doubt as to whether the Sessions 
Court had jurisdiction to add or substitute a new 
charge on fresh evidence led or to be led in the 
Sessions Court for the first time. 

(14) Having regard to the generality of the pro¬ 
visions of S. 227 and the subsequent sections, name¬ 
ly, Ss. 228, 229, 230 and 231, Criminal P. C., my 
view is that the alteration made by the learned 
AssUtant Sessions Judge in the charges framed 
agair^t the applicant was in accordance with law. 
It will be noted that they clearly relate to the 
original charges and cannot be said to have been 
based on entirely new evidence. The Judge has 
also taken ampla precaution to avoid any prejudice 


oemg caused to the applicant and has allowed him 
to cross-examine the prosecution witnesses afresh 
and to produce such evidence in his defence as 
he may consider proper. 

(15) One other point has also been raised on be¬ 
half of the applicant and it is this. It appears 
from the order of the learned Assistant Sessions 
Judge that the evidence recorded by the Com¬ 
mitting Magistrate was very sketchy and that all 
the documents which should have been exhibited 
in the case were not exhibited before him. Some 
further witnesses had also to be examined in the 
Sessions Court. It is said that the commitment 
was, therefore, defective and that it should for 
that reason be set aside. But, in my view, this 
cannot be done. Under S. 537, Criminal P. C., 
no finding or sentence or order passed by a court 
of competent jurisdiction can be reversed or altered 
on appeal or revision on account of any error, 
omission or irregularity in the order, judgment or 
other proceeding before or during trial or in any 
inqui^ or other proceeding under the Code of 
Criminal Procedure, unless such error, omission or 
irregularity has, in fact, occasioned a failure of 
justice. 

There is nothing to indicate that the alleged ir¬ 
regularity on the part of the co.mmitting Magis¬ 
trate has prejudiced the applicant in any way. As 
a matter of fact, this point was not even raised 
in the grounds of revision either before the learned 
Sessions Judge or in this Court. The evidence 
of the witnesses was recorded in his presence in 
the Court of Session and he was given full oppor¬ 
tunity to cross-examine them. After the altera¬ 
tion of the charges too he is to be given a further 
opportunity to cros.s-examine the prosecution wit¬ 
nesses and to produce such evidence as he may 
desire. 

(16) For the reasons given above, I dismiss the 
applications in revision. Let the records be re¬ 
turned so that the cases may now proceed v/ithout 
any further delay. The orders staying the proceed¬ 
ings are discharged. 

(17) A certificate that these are fit cases for 
appeal to the Supreme Court is asked for but is 
refused. 

B/D.H.Z. Revision dismissed. 
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LUCKNOW BENCH — RANDHIR SINGH J. 
(2-12-1953) 

Haji Muzahir Ali. Plaintiff-Appellant v 

Lachman Prasad and others. Defendants-Respon- 
dents. 

Misc. Appeal No. 18 of 1948, against decree of 
Dist. J., Barabanki, D/- 6-2-1948. 

(a) Civil P. C. (1908), S. 151, O. 41 R. 23 

(Allahabad), O. 43 R. 1 — Appeal against order 
of remand. 

A remand not made under the provisions 
of O. 41 R. 23 or under O. 41 R. 25 would 
be a remand under the inherent powers of 
the appellate Court and as such an appeal 
would not lie against such an order of re¬ 
mand. The amended rule 23 of O. 41 clearly 
shows that wherever it is found tha: all 
points arising in the case have not been 
decided by the trial Court, it would be open 
to the appellate Court to remand the case 
under O. 41 R. 23. A remand under O. 41 
R. 23 would, therefore, be competent even if 
an issue has not been specifically framed but 
the question did arise and has been left 
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undecided and an appeal against the order 
of remand passed by the lower appellate 
Court would be competent. 1943 Oudh WN 
310, Disting. (Para 5) 

Anno: Civil P. C., S. 151 N. 2(4) (See also O. 
•41 R. 23 N. 10). 

1953 Mulla: S. 151. P. 476 N. “Inherent .... 
Court” Pt. (t), O. 41 R. 23 P. 1211 N. “Inherent 
- irregularity” O, 41 R. 33 P. 1229 N. “Re¬ 
mand”, O. 42 R. 1 P. 1231 N. “Inherent _ ap¬ 
peal” (4 Pts. extra in N. 10 to O. 41 R. 23 in 

AIR Com. — Views of Nagpur, Oudh, Rangoon 

■and Sind not noticed in Mulla). 

Civil P. a, O. 41 R. 23 N. 21. 

1953 Mulla: O. 41 R. 23, P. 12T3 N. “Appeal” 
(5 Pts. extra in N, 21 to O. 41 R. 23 in AIR Com. 

Lahore, Nagpur, Oudh, Ranpon and Madras 
views on pt. (t) not noticed in Mulla — AIR 
1929 Cal 689 CPB) criticising the previous view in 
-32 Cal 1023 (1029) (DB), not noticed in N. 21 to 
O. 41 R. 23 in AIR Com.). 

Civil P. C., O, 41 R. 23 N. 22. 

1953 Mulla: O. 41 R. 23 P. 1213 N. “Appeal — 

power” (Pts. 3 to 8 extra in N. 22 to O. 41 R. 23 
in AIR Com.). 

(b) Civil P. C. (1908), O. 34, R. 1 — Non-joinder 
-»f subsequent niortgagee. 

A prior mortgagee, who omits to implead a 
subsequent mortgagee and obtains a decree 
and then gets the property sold and enters into 
possession of the property, is entitled to set up 
his mortgage in defence, though right to en¬ 
force it may be time-barred. The subsequent 
mortgagee, however, cannot be compelled to 
redeem the earlier mortgage and it is only if 
he institutes a suit that the prior mortgagee, 
omitting to implead the subsequent mortgagee, 
can set up a mortgage as a shield. 

The plaintiff was in possession of the land 
in dispute under a possessory mortgage made 
in 1928. The mortgage held by the defendants 
was a simple mortgage executed in 1923, and 
on the basis of their earlier mortgage, they 
obtained a decree. They did not implead the 
subsequent usufructuary mortgagee. They put 
their decree into execution and the collector 
without considering the claims of the usufruc¬ 
tuary mortgagee who was not party to the 
execution proceedings, ordered a self-liqui¬ 
dating mortgage to be granted to the defen¬ 
dants and luckily for themselves, defendants 
obtained actual possession. 

Held that defendants were not entitled to 
get into possession of the property which was 
in the possession of the subsequent mortgagee 
as an usufructuary mortgagee and their pos¬ 
session on the property though obtained under 
colour of a self-liquidating mortgage was un¬ 
lawful. Though the prior mortgagee was in 
possession of the property and the plaintiff, 
who was a subsequent mortgagee, had filed a 
S'Uit for possession, the plaintiff should not be 
asked to redeem the mortgage held by defen¬ 
dants. The plaintiff was entitled to a decree 
for possession. AIR 1940 Mad 646; AIR 1933 
All 412, Rel. on. (Paras 7, 8) 

Anno: C. P. C., O. 34, R. 1 N. 19. 

1953 Mulla: O. 34 R. 1 P. 1083 N “Consequences 

.non-joinder” (Various conflicts noticed in 

N. 19 to O. 34 R. 1 in AIR Com. not noted in 
Mulla. For example see Pts. 8 to 10a in N. 19 
to O. 34 R. 1 in AIR Com. — Discussion in AIR 
Com. exhaustive and Illustrative,) 


CASES REFERRED: Parag 

(A) (’43) 1943 Oudh WN 310 5 

(B) (V27) AIR 1940 Mad 646: 1940-1 Mad LJ 

740 y 

(C) (V20) AIR 1933 All 412: 145 Ind Cas 304 7 

M. L. Trivedi and B. K. Dhaon, for Appellant; 
H. D. Srivastava, for Respondents 1 and 2. 

JUDGMENT: This is a plaintiff’s appeal against 
the judgment of the District Judge of Barabanki 
WHO allowed the appeal instituted hy the defen¬ 
dants against the decree of the Munsif of Bara¬ 
banki in a suit for possession. 

(2) In order to appreciate the controversy in this 
case, a brief reference to facts may be made at 
the outset. One Irshad Husain made a simple 
mortgage of his property on 10-7-1923, in favour 
of defendants 1 and 2. He subsequently made a 
usufructuary mortgage of the property in favour 
of the appellant on 13-1-1928, but this is not very 
relevant for the purposes of this appeal. The de¬ 
fendants 1 and 2, who were the simple mortgagees, 
obtained a decree on the basis of their mortgage 
dated 10-7-1923 against the mortgagor but in the 
suit, however, they failed to implead the subse¬ 
quent usufructuary mortgagee, who is the appel¬ 
lant in the present appeal. After obtaining the 
decree on the basis of the prior mortgage dated 
10-7-1923, defendants 1 and 2 put it into execution 
against the mortgagor and this execution was trans¬ 
ferred to the Collector. 


The Collector granted a self-liquidating mort¬ 
gage for 20 years in respect of the property under 
S. 17 of the Debt Redemption Act, and in execu¬ 
tion of this order the defendants 1 and 2 on 21-9- 
1945, obtained actual possession of the plots which 
were in the possession of the appellant. The ap¬ 
pellant filed an objection under O. 21, R. 100, 
C. P. C. but this objection was dismissed and he 
was ordered to seek his remedy in the proper 
forum. He then instituted the suit which has 
given rise to this appeal on 17^10-1946. 

(3) Defendants 1 and 2 contested the suit and 
contended that they were entitled to use their 
earlier mortgage as a shield in defence of the suit 
for possession although they did not implead the 
plaintiff, who was the subsequent transferee in the 
suit brought by them on the basis of their mort¬ 
gage. It was further contended on their behalf 
that the plaintiff could not obtain possession of 
the property except on payment of the amount 
due to defendants 1 and 2 under the mortgage 
held by them. 

(4) The learned Munsif who tried the case found 
in favour of the plaintiff and decreed the suit. 
The defendant, however, went up in appeal. The 
lower appellate court reversed the finding of the 
learned Munsif and came to the conclusion that the 
plaintiff ought to redeem the mortgage on the 
basis of which the self-liquidating mortgage was 
granted by the Collector in execution of the decree 
passed on the basis of that! mortgage. He, there¬ 
fore, remanded the case to the trial court with 
directions to find the amount payable by the plain¬ 
tiff to the defendants imder the prior mortg^o. 
The plaintiff has come up in second appeal against 
this order of remand. 

(5) A preliminary objection has been taken on 
behalf of the respondents on the ground that an 
appeal against the order of remand passed hy^e 
lower appellate Court was not competent. 
learned counsel relies on the provisions of O. 41, 
R. 23 C. P. C. and it is contended that the case 
has not been decided by the trial court on a^ 
preliminary point and as such the remand rnaae 
by the lower appellate Court should be deemed to 
be a remand under the inherent powers of tnai> 
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Court and not under the provisions of O. 41, R. 23 
C. P. C. It is now a well settled law that a remand 
I not made under the provisions of O. 41, R, 23 or 
L under O. 41 R. 25. C. P. C. would be a remand 
I under the inherent powers of the appellate Court 
I and as such an appeal would not lie against such 
I an order of remand. The only point which arises 
I for consideration, therefore, is whether the order 
I passed by the lower appellate Court was an order 

p The trial court had framed three issues in this 
case and one of the issues was: 

“Is the plaintiff entitled to possession without pay¬ 
ing the prior mortgage, as alleged?” 

No issue was framed by the trial Court as to what 
' amount was payable under the prior mortgage if 
the plaintiff was allowed possession on his paying 
off that mortgage. O. 41, R. 23 was amenaed by 
the Allahabad High Court and this rule as appli¬ 
cable to this State is as follows: 

“Where an appellate Court has reversed a decree 
and all questions arising in the case have not 
been decided the apoellaie court may if it thinks 
fit. 

The amended mle, therefore, clearly shows that 
wherever it is found that all points arising in the 
case have not been decided by the trial court, it 
I would be open to the appellate Cciirc to remand 

I the case under O. 41, R. 23, C. P. C. A remand 

t under O. 41, R. 23 C. P. C. would, therefore, be 

j competent even if an issue has not been specifi¬ 

cally framed but the question did arise and has 
been left undecided. Tire contention of the learn¬ 
ed counsel for the respondents that no issue has 
j been left undecided has, therefore, no force. 

-1 Admittedly the question did arise in tne Court 
below as to what amount \vould be payable in case 
the contention of the defendants that the plaintiff 
should pay up their mortgage before seeking pos¬ 
session was held to be well-founded and this ques¬ 
tion was not decided by the trial Court'. It was 
1 precisely on account of this omission of the trial 
Court that the case had to be remanded by the 
lower appellate Court to the trial Court for a bind¬ 
ing on this point when the lower appellate court 
-came to the conclusion that the plaintiff was liable 
to redeem the mortgage held by the defendants 
before being put in possession of the property. 

The ruling cited by the learned counsel for the 
respondents on this preliminary point, — 'Barkat 
Beg V. Azim’, 1943 Oudh W. N 310 (A), is of no 
assistance to him. In the reported case no ques¬ 
tion had been left undecided by the trial court and 
it was held that the remand was not one under 
O. 41, R. 23 C. P. C. but one under S. 151 C. P. C. 
and as such an appeal was not competent. In the 
present case a question had definitely been left 
Undecided by the trial court and the order of re- 
tnand passed by the lower appellate court was evi¬ 
dently under the provisions of O. 41, R. 23, C. P. C. 
The preliminary objection raised by the respondent 
, has, therefore, no merits. 

T (6) The only point pressed on behalf of the ap- 
1 pellant in this case is that the lower appellate 
1 Court was in eiTor in forcing the plaintiff to re¬ 
deem the mortgage held by the defendants. The 
Sacts of this case are somewhat unusual and no 
authority bordering on the point in issue in this case 
i has been cited by learned counsel for the parties, 
f It is not disputed that the plaintiff was in posses- 
i , Sion of the land in dispute under a possessory 
5 I mortgage made by Irshad Husain in 1923. The 
{ i mortgage held by the defendants was a simple 
mortgage executed in 1923. No doubt the defen- 

1954 AI1./71 & 72 


dants were earlier mortgagees but they were simple 
mortgagees and. on tne basis of their earlier mort¬ 
gage, they obtained a decree. In execution of this 
decree, they were certainly entitled to put the 
v/hole of the mortgage property to auction but as 
they did not implead the subsequent usufructuary 
moitgagee, they could not obtain actual possession 
of the property. They put their decree into execu¬ 
tion and the Collector without considering the 
claims of the usufmetuary mortgagee who was no 
party to the execution proceedings, ordered a self- 
liquidating mortgage to be granted to the defen¬ 
dants and luckily for themselves, defendants 1 
and 2 obtained actual possession of the plots. 

(7) Tne lower appellate court has put defendants 
1 and 2 on the same plane as a prior mortgagee 
getting into possession of ihe property In execu¬ 
tion of his decree. It is now well settled Jaw that 
a prior mortgagee, who omits to implead a sub¬ 
sequent mortgagee end obtains a decree and then 
gets the property sold and enters into po.ssession 
of the property, is entitled to .':et up his mortgage 
in defence, though right to enforce it may be time- 
ban-ed vide — ‘Sengamuthu Gounder v. Thayarara- 
mal’, AIR 1940 Mad 645 (B) & — ‘Sarda Presad v. 
Kanhai Lai’, AIR 1933 All 412 (C). The subsequent 
mortgagee, however, cannot be compelled to re¬ 
deem the earlier mortgage and it is only if he in¬ 
stitutes a suit that the prior mortgagee, omitting 
to implead the subsequent mortgagee, can set up 
a mortgage as a shield. 

^8) In the present case defendants 1 and 2 were 
not entitled to get into possession of the property 
which was in the possession of the subsequent 
mortgagee as an usufructuary mortgagee and his 
possession on the property though obtained under 
colour of a self-liquidating mortgage is unlawful 
He would be on the same level as a prior mort¬ 
gagee entering into forcible possession of the pro¬ 
perty in the possession of a subsequent usufruc¬ 
tuary mortgagee. The mere fact that somehow 
the prior mortgagee has succeeded in entering into 
possession of the property would not give him the 
same status as would be available if a prior 
mortgagee gets into lawful possession of the pro¬ 
perty. The prior mortgagee gets all the rights of 
the mortgagor by putting his mortgage into effect 
without impleading the subsequent mortgagee but 
even the mortgagor was not entitled to take pos¬ 
session of the property in the possession of the 
subsequent mortgagee except in due course of law. 

I am unable to agree with the view taken by 
the lower appellate court that as the prior mort¬ 
gagee IS in possession of the property and the 
plaintiff, who is a subsequent mortgagee, has filed 
a suit for possession, the plaintiff should be asked 
to redeem the mortgage held by defendants 1 and 
2. The learned District Judge has observed that 
It was not open to defendants 1 and 2 to success¬ 
fully defend a suit if brought by the plaintiff 
under Section 9 of the Specific Relief Act, but 
as the suit which has given rise to this appeal 
was a regular suit, it was open to defendants 1 
and 2 to set up their mortgage. As remarked 
above defendants 1 and 2 v/ere not in lawful 
possession of the property, as they were not 
entitled to oust the plaintiff under the decree 
obtained by them on the basis of their earlier 
' mortgage without impleading the subsequent 
mortgagee. The plaintiff asked for the simple 
relief of possession on the allegations that defen¬ 
dants 1 and 2 have entered into possession with¬ 
out any right inasmuch as the decree obtained 
by defendants 1 and 2 could not be executed 
against the plaintiff who was no party to the 
decree obtained by defendants l and 2. 
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The view taken by the trial court appears to 
me, therefore, to be the coiTect view and the 
plaintiff was entitled to a decree for possession 
against defendants 1 and 2 as he was wrongfully 
dispossessed by them. 

(9) As a result the appeal is allowed and the 
plaintiff’s suit for possession is decreed with costs 
in all the courts. Leave to appeal under Chap. 8, 
Rule 5 of the Rules of Court is granted. 

B/D.H.Z. Appeal allowed. 

A.I.R. 1954 ALLAHABAD 562 (Vol. 41, C.N. 222) 
DESAI AND BEG JJ. (10-2-1954) 

Rama Shanker Tewari, Applicant v. State. 


State (Desai J.) A, I.B, 

imposed by the sections are reasonable, be¬ 
cause S. 15 confers absolute discretion to the 
District Magistrate to grant or refuse per¬ 
mit to any one and there is absolutely noth¬ 
ing to guide him in his discretion. Another 
reason is that the section does not require 
the District Magistrate to give any reason for 
his order and no judicial review is provided 
against it. Therefore, the amendment in Art. 
19(2) does not help and does not save the 
Act from becoming void under Art. 13. Case 
law referred. (Para 12) 

Anno; Const. India, Art. 19 N. 27, 28. 

(c) Constitution of India, Art. 13 — Invalidity 
of part of law — Effect — (Press (Emergency 
Powers) Act (1931), Ss. 15, 18). 


Criminal Revn. No. 1033 of 1951, against order 
of Sessions Judge, Azamgarh, D/- ll-G-1951. 

(a) General Clauses Act (1896), S. (>(d) — 
Repeal of Act 23 of 1931 by Act 56 of 1951 — 
Effect on conviction under repealed Act. 

The Indian Press (Emergency Powers) Act, 
1931, is repealed by the Press (Objectionable 
Matters) Act, (56 of 1951) and is no longer 
in force. But the repeal does not affect the 
conviction of the applicant under the re¬ 
pealed Act. (Para 3) 

Anno: Gen. Cls. Act, S. 6 N. 4. 

i-(b) Press (Emergency Powers) Act (1931), Ss, 
15 ^ 18 — Validity — (Constitution of India, Art. 
19(1) (a) and 19(2) (Before and after amend¬ 
ment). 

Sections 15 and 18 of Act 23 of 1931 provide 
for the obtaining ox a permit by every person 
who wants to publish any news sheet and 
for punishment for making, selling, distri¬ 
buting and keeping for sale, distribution etc. 
any unauthorised news sheet. This is prior 
restraint or censorship on the publication of 
news sheets and amounts to an inirlngement 
of the freedom of speech and expression 
guaranteed under Art. 19(1) (a). The provi¬ 
sions would, therefore, bq. valid after 
26-1-1950, only if they are covered by the 
saving clause in Art. 19(2). Case law re¬ 
ferred. (Para 7) 

The law that is saved by Art. 19(2) is one 
that relates exclusively, or at least princi¬ 
pally. to any of the matters specified therein. 
The object of the impugned Act is stated to 
be “to provide for the better control of the 
press". Thus the express object of the Act 
has nothing to do with the security of the 
State. Besides, it is only one of the several 
objects to be achieved by the Act 

(Para 7) 

Even if it be said that the object behind 
the impugned provisions was to control 
matters which may undermine the security 
of, or tend to overthrow, the State, they can¬ 
not be said to relate to such matters. The 
impugned Ss. 15 and 18 are not confined to 
documents containing only the objection¬ 
able matters, but govern all news sheets re¬ 
gardless of their contents. Merely because 
they apply to all news sheets including those 
containing matters which undermine the 
security of; or tend to overthrow, the State, 
they cannot be said to relate to matters un¬ 
dermining the security etc. and are not saved 
by Art. 19(2). The sections have thus become 
void on 26-1-1950. (Paras 7, 9) 

Further the impugned provisions are not 
even covered by the amendment in Art. 19 
(2). It cannot be said that the restrictions 


Article 13(1) does contemplate the judging 
of the consytutionality of an enactment in 
parts. An existing law does not become 
wholly void under it because it is inconsis¬ 
tent with the provisions of Part III of the 
Constitution. If there is inconsistency, the 
law is void only to the extent of such incon¬ 
sistency; the other law remains intact. AIR 
1951 Mad 70 (SB) and AIR 1951 Pat 12 (SB), 
Ref. (Para 7a) 

It may not be necessary or even possible 
in every case lo consider all the provisions 
of an enactment together. If an enactment 
relates to only one matter that can be done; 
but if it relates to several distinct matters, 
then some provisions cannot be considered 
along with others. In such a case, it is not 
possible to take che Act as a whole and to 
find whether the whole of it is constitutional 
or not. It is possible that some parts of it 
are constitutional, but others are not. 

(Para 7a) 

Held, that the constitutionality of Ss. 15 
and 18 of the Press (Emergency Powers) Act, 
1931, did not depend on the constitutionality 
of the other provisions, as the sections form¬ 
ed a separate part of the Act. (Para 7a) 

Anno: Const. Ind., Art. 13 N. 5. 

(d) Constitution of India, Art. 19(2) (before 
amendment) — Law relating to — Meaning — 
(Words and Phrases). 

The expression ‘law relating to’ contem¬ 
plates that the relation must be real, reason¬ 
able and proximate and not far fetched or 
problematical. AIR 1950 FC 67 and AIR 1951 
SC 118, Rel. on. (Para 8) 

(e) Constitution of India, Art. 20 — Law in 
force — Meaning — (Words and Phrases). 

The expression "Law in force" in Art. 20 
means “law actually in force and not law 
deemed to be in force by retrospective oper^ 
tion of an amendment. (Para 10) 

Anno: Const. Ind., Art. 20 N. 3 Pt. 20. 

t(f) Press (Emergency Powers) Act (1931), Ss. 
15 ^ 18 — Possession of unauthorised news shwU 
on 11-6-50 — Conviction under S. 18 on 23-2-1951 
_ Validity — (Constitution of India, Arts. 19f 


^s Ss. 15 and 18 of the Act became void , 
26-1-1950 as infringing provisions of Arte. 
[l)(a) and 14 and not being saved by the 
^visions in Art. 19(2), either before or after 
» amendment, the accused committed no 
ence by having in his possession the news 
3 ets on 11-6-1950. Even if the impugned 
Visions were valid by virtue of the amend- 
,nt to Art. 19, the applicant c^uld not be 
ivicted for doing the act before the 
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Article was amended, as there is nothing in 
the amendment to suggest that Art. 20 was 
not to apply or that a person could be con¬ 
victed for violating an Act that had actually 
become void but is now deemed not to have 
become void. It is a well known principle 
that no greater retrospective effect should be 
given to an Act than is "warranted by its 
language. (Paras 9, 10, 15) 

t(g) Press (Emergency Powers) Act (1931), 
k Ss. 15, 18 — Validity — (Constitution of India, 
^ Art. 14). 

It is not necessary that the legislature 
should have intention to deny the equal pro¬ 
tection of the law. Even if this denial 
results from or arises on the express terms 
of the statute itself, it is void and* if a 
selection is left to absolute and unfettered 
discretion of the executive government with 
nothing to guide or control its action, it is 
arbitrary selection. AIR 1952 SC 75, Rel. 
on. (Para 14) 

Sections 15 and 18 of the Act contravened 
Art. 14 of the Constitution as they divided 
the public into two classes, one of persons 
who could publish news sheets without being 
liable to be punished and the other of others 
who could not publish news sheets without 
such liability. S. 15 itself brought into exist¬ 
ence these two classes by directing District 
Magistrates to permit some persons to publish 
news sheets. There was nothing to guide the 
District Magistrates in putting persons in one 
class or the other. The consequence was that 
some persons became liable to be punished for 
doing an act for which others were not liable. 
There was thus a denial of the equal protec- 
> tion of laws brought into existence by these 
provisions and hence they are void under 
Art. 14. Case law referred. (Para 13) 

Anno: Const. Ind. Art. 14 N. 25, 42. 

CASES REFERRED: Paras 

(A) (1930) 283 US 697: 75 Law Ed 1357 5, 6. 12 

(B) (1940) 303 US 444: 82 Law Ed 949 5, 6, 12 

(C) (1951) 343 US 495: 96 Law Ed 1098 5, 6. 12 

(D) (1939) 84 Law Ed 155: 308 US 147 5, 6 


(E) (1950) 334 US 558: 92 Law Ed 1574 6, 12 

■ (P) (1951) 343 US 290: 95 Law Ed 280 6 

(G) (1914) 236 US 230: 59 Law Ed 552 6 

i (H) (V38) AIR 1951 Mad 70: 1951-1 Mad LJ 
! 115 (SB) 7a 
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(SB) 7a 

(J) (V38) AIR 1951 Pat 75: 52 Cri LJ 799 

(SB) 7a 

(K) (V37) AIR 1950 SC 124: 1950 SCR 594: 

51 Cri LJ 1514 (SC) • 8 
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S. N. Dwivedi, for Applicant; K. L. Misra Ad¬ 
vocate General and Sri Ram Dy. G. A. for the 
State. 


DESAI J.: 

This is an application in revision against convic¬ 
tion under section 18 of the Indian Press (Emer¬ 
gency Powers) Act (Act No. 23 of 1931). Tiiore is 
no dispute about the facts; the conviction is chal¬ 
lenged on the ground that the Act was unconsti¬ 
tutional and became void on the passing of the 
Constitution. On a search of the applicant's house 
on 11-6-1950 in execution of a search warrant issu¬ 
ed by the District Magistrate of Azamgarh cyclo- 
styled leaflets were recovered. Some leaflets con¬ 
tained the constitution of the United Provinces 
Khet Majdoor Union, some were entitled “Con¬ 
spiracy of Great Britain and America to start third 
world War” and the others contained communist 
propaganda. The name of the printer was not 
printed on any of them. 

(2) Section 15 of the Act lays down that a Dis¬ 
tinct Magistrate may 

“by order in writing and subject to such conditions 

as he may think fit to impose, authorise any 

person by name to publish a news sheet, or to* 

publish news sheets from time to time”. 

A news sheet is defined in S. 2 of the Act to mean 

"any document other than a newspaper contain¬ 
ing published news or comments on public news 

or any matter described m sub-sec. (ij of S. 4”. 

It was admitted before us by Shiu S. N. Dwivedi 
that the documents recovered irom the possession 
of the applicant ■ contained public news or com¬ 
ments on public news and are news sheets as de¬ 
fined in the Act. It is thereiore not necessary for 
us to deal with S. 4(1). “Any news sheet other than 
a news sheet published by a person authorised under 
S. 15 to publish it” is an unauthorised news sheet. 
Section 18 makes anyone who sells, distributes or 
keeps for sale or distribution any unauthorised 
news slieets punishable with imprisonment extend¬ 
ing to "Six months or with fine or with both. 

It is conceded that nobody was authorised by the 
District Magistrate to publish the news sheets that 
were recovered from the applicant’s possession. So 
they were unauthorised news slieets. It is also con¬ 
ceded that the applicant made or kept for distri¬ 
bution or publication the unauthorised news sheets; 
he was, therefore, liable to be convicted under S. 
18 if the Act was validly in force on 11-6-1950. 
It was contended, however, that it became void 
under Art. 13 of the Constitution as soon as the 
Constitution came in force. 

(3) All laws in force immediately before the com¬ 
mencement of the Constitution, in so far as they 
are inconsistent with Arts. 14 to 35, to the extent 
of such inconsistency, are void under Art. 13. Under 
Art. 19(1) (a) “all citizens shall have the right to 
freedom of speech and expression”. As the Article 
stood on 11-6-50 this freedom was subject to the 
right of the State to make any law relating to libel, 
slander, defamation, contempt of court or any mat¬ 
ter which offends against decency or morality 
or which undemines the security of, or tends to 
overthrow, the State. The Article was amended on 
18-6-1951, that is, after the commission of the 
alleged offence by the applicant. The effect of 
the amendment is that the freedom of speech and 
expression is subject to the right of the State to 
make any law v/hich imposes “reasonable restric¬ 
tions” on the exercise of the right “in the interests 
of the security of the State or public order” etc. 

It is further laid down in the amendment that 
no law in force immediately before the commence¬ 
ment of the Constitution which is consistent with 
Article 19 as amended shall be deemed to be void 
or ever to have become void on the ground only 
that being a law which takes away or abridges the 
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freedom of speech and expression, its operation 
was not saved by clause (2) of the Article as ori¬ 
ginally enacted. In other words, the amendment 
of Art. 19 has been given retrospective effect. 
Article 14 enjoins upon che State not to deny any 
person “the equal protection of the laws”. Article 
20 is to the effect that 

“no person shall be convicted of any offence ex¬ 
cept for violation of a law in force at the time 
of the commission of the act charged as an 
offence”. 

The Indian Press (Emergency Powers) Act wasre- 
ipealed by the Press (Objectionable Matters) Act 
j (No. 56 of 1951) and is no longer in force. But 
jthe repeal does not affect the conviction of the 
[applicant if it was valid. 

(4) It was contended on behalf of the applicant 
that Ss. 15 and 18 of the Act were unconstitu¬ 
tional and became void under Art. 13, because they 
abridged the freedom of speech and expression, 
were not a law relating lo any matter which un¬ 
dermines the security of, or tends to overthrow, the 
State and denied the equal protection of the laws. 
With reference to the amendment of Art. 19 after 
the commission of the offence (and even the con¬ 
viction by the Magistrate), it was contended that 
the restrictions imposed by Ss. 15 and 13 upon the 
freedom of speech and expression were not rea¬ 
sonable and were not imposed in the interest of 
the security of the State and were therefore not 
covered by the saving clause. It was furtlier con¬ 
tended that if the sections became void on 26-1-1950 
on the passing of the Constitution, and con¬ 
sequently the act done by the applicant on 11-6- 
1950 was not an offence, the retrospective effect 
given to the amendment of Art. 19 did not have 
the effect of converting the act into an offence in 
contravention of the provisions of Art. 20. The 
contention was that if the act when it was done 
was not an offence the applicant could not pos¬ 
sibly be convicted for doing the act, 

(5) It was not disputed that the freedom of 
speech and expression includes liberty of the press. 
Amendment 14 of the American Constitution is 
that no State shall deprive any person of life, 
liberty or property without due process of law or 
deny to any person the equal protection of the 
laws. It has been held in — ‘Near v. Minnesota 
Ex. Rel. Olson’, (1930) 283 US 697 (A); — ‘Lovell 
V. Griffin’, (1940) 303 US 444 (B) and — ‘Burstyn 
V. Wilson’, (1951) 343 US 495: 96 Law Ed 1098 (C), 
that liberty of the press and of speech is within the 
liberty safeguarded by the 14th Amendment. In 
— ‘Schneider v. Irvington’, (1939) 84 Law Ed 155 
<D), it was stated; 

“This court has characterised the freedom of 
speech and that of the press as fundamental 
I>ersonal rights and liberties. The phrase is not 
an empty one and was not lightly used. It re¬ 
flects the belief of the framers of the Consti¬ 
tution that exercise of the rights lies at the 
foundation of free government by free men. It 
stresses.... the importance of preventing the 
restriction of enjoyment of these liberties” (pages 
164-165 of the Lawyers’ Edition). 

“Freedom of the press and freedom of speech 
are the same, being distinguished only in the 
form of utterance. The ‘liberty of the press’ is 
not confined to newspapers and periodicals, but 
necessarily embraces pamphlets, leaflets and 
every sort of publication affording a vehicle of 
information and opinion”. 

(16 Corpus Juris Secimdum, Constitutional law, 
paragraph 213) 

(6) The First Amencknent of the American Consti¬ 
tution prohibits the Congress from making any law 
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“abridging the freedom of speech or of the press” 
It is supposed to have the same scope as the due 
process clause of the 14th Amendment, the differ¬ 
ence being that it imposes a restriction on the 
powers of the Congress, while the I4th Amendment 
imposes a restriction on the powers of the States. 
The amendments are held not to create any rights 
or privileges of personal liberty but only to protect 
those which people already have, by giving them 
an immunity against governments. It is stated 
by Willis on Constitutional Law, p. 490 that 

“since freedom from censorship had become a pri¬ 
vilege of Englishmen long before our Revolu¬ 
tionary War, it certainly must be held that the 
First Amendment intended to guarantee at least 
freedom from censorship.” 

The gu&rantee from freedom from censorship, how¬ 
ever, does not mean as much as the uninformed 
might at first think. The limitation is only against 
legal censorship, that is, censorship which depends 
upon the power of law. Further the guarantee 
does not give complete protection against even 
legal censorship. Willis writes on page 491(17) 
that there are so many exceptions to the rule of 
immunity apinst censorship that not a great deal 
of the rule is now left. Among the exceptions are 
the many forms of censorship exercised by courts 
of ^uity jurisdiction, and prohibition by legislation 
of intimidation by speech and writing, publication 
of indecent matter, Government employees’ engag¬ 
ing in political activities & publications dangerous 
to the conduct of military operations in war time. 
TOese exceptions constitute important qualifica¬ 
tions of the rule against censorship but outside 
of them it may be said that the people of United 
States are guaranteed freedom of speech and of 
the press immune from censorship. 

It is settled that freedom of speech and of the 
press means something more than immunity from 
previous restraints. According to Corpus Juris 
Secundum Vol. 16, “Constitutional Law” paragraph 
213, the chief purpose of the constitutional guaran¬ 
tees is to prevent previous restraints or censorship 
on speech or press, that the guarantees are not 
intended to constitute an absolute licence to speak 
and to publish anything that one pleases that they 
rank no higher than other rights protected by the 
constitution, that the right is to be enjoyed subject 
to implied limitations, that is, limitations created 
by statutes enacted in exercise of the Government’s 
power of taxation or in the legitimate exercise of 
the police powers, or by the inherent powers of 
the court to punish for contempt or by the law 
relating to libel and slander. In — 'Near v. Min¬ 
nesota', (A) C. J. Hughes stated at p. 713: 

“It is the chief purpose of the guarantee to pre¬ 
vent previous restraints upon publication”, 

and pointed out that while in England the execu¬ 
tive has no power to impose restraint upon publi¬ 
cation though the legislature can impose it, in the 
United States even the legislature cannot impose 
it, being prohibited by the Amendments. He referr¬ 
ed to the statement in 4 Black's Commentaries pp. 

151 and 152 to the effect that 

“the liberty of the press is indeed essential to the 
nature of a free state: but this consists in lay¬ 
ing no previous restraints upon publications, and 
not in freedom from censor for criminal matter 
wnen published.” 

In that case a State had passed an Act providing 
for an injunction against publishing or sell^g 
newspapers containing obscene malicious or 
famatory matter. The Supreme Court held the 
Act to be unconstitutional as infringing the liberty 
of the press. In — ‘Lovell v. Griffin’, (B) an ordi- 
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I nane# making it an ottence for any one to distri¬ 
bute circulars etc., without pei*mission from tlieCity 
Manager was held to be unconstitutional. It was 
pointed out that the ordinance in its broad sweep 
prohibited distribution oi magazines, periodicals 
etc., was not limited to literature that was obscene 
or offensive to public morals and struck “at the 
very foundation of the freedom of the press by 
subjecting it to licence and censorship". 

In the case — ‘Burstyn v. Wilson’, (C) it was 
7 held that a State cannot ban a film on the basis 
of a censor's certificate that it is sacrilegious. The 
, statute under consideration required denial of 
licence it a film was sacrilegious. Clark, J. follow¬ 
ing ‘Near's case’, (A) observed at page 1103: 

"The statute involved here does not seek to punish, 
as a past offence, speech or writing falling with¬ 
in the permissible scope, of subsequent punish¬ 
ment .... Such a previous restraint is a form of 
infringement upon freedom of expression to be 
I especially condemned.” 

! In — ‘Schneider’s case’, (D), it was held that: 

"To require a censorship through licence v/hich 
makes impossible the free and unhampered dis¬ 
tribution of pamphlets strikes at the very heart 
I of constitutional guarantees.” 

! In — ’Samuel Saia v. People of the State of New 
York’. (1950J 334 US 558 (EJ, a municipal ordinance 
prohibiting the use of amplifying devices, except 
I with the peiTOission of the Commissioner of Police, 

! was held to establish a previous restraint on the 
right to free speech. In ‘Kunz v. Nev/ York', (1951» 
348 US 290: 95 Law Ed. 280 (P),C.J. Vinson, follow¬ 
ing — ‘Samuel Sada v. People of the State of New 
York’, (E), observed at page 284 of the Lawyer's 
' Edition: 

^ "..an ordinance which gives an administrative 

official discretionaiy power to control in advance 
the right of citizens to speak on religious matters 
on the streets oi New 'York. As such the ordi¬ 
nance is clearly invalid as a prior restraint^ on 
the exercise of the First Amendment rights.” 

As agadast these authorities, there is — ‘Mutual 
Film Corporation v. Industrial Commission of 
Ohio’, (1914) 236 U. S. 230: 59 Law Ed. 552 (G). 
which upheld a State Act providing that the cen¬ 
sors were to pass only such films as are of a moral, 
educational or entertaining & harmless character 
and making it an offence for any one to cxiiibit 
films without the censor’s approval. It was held 
that the creation of a censor to examine and cen¬ 
sor a film and to approve only such filrps as are 

of a moral .character does not iniringe the 

freedom of speech and publication. But McKenna, 
said on page 559: 

“Freedom of opinion and its expression, whether 
by speech, writing, or printing. They are too 

certain to need discussion_Nor can there be 

any doubt of their breadth, nor that their under¬ 
lying safeguard is.‘that opinion is free, and 

that conduct alone is amenable to law’." 

' He based his decision on his view that guarantees 
^ of free opinion and speech cannot be extended to 
' multitudinous shows which are advertised on bill 
boards and motion pictures cannot be brought 
“into practical and legal similitude to a free pr^s 
and liberty of opinion" (p. 559), and that the 
exhibition of moving pictures is a busings, pure & 
simple". So even that case is no authority for the 
view that prior restraint or censorship is not ^ 
infringement of the freedom of speech and the 
press. The view that expression by means of mo¬ 
tion pictures is not included within the free speech 
& free press guarantee of the Amendments was 
expressly overruled in the case of ‘Burstyn CL). 


Staie (Desai J.) Allahabad 505 

(7) Sections 15 and 18 of the Act under consi¬ 
deration provide for the obtaining of a permit by 
every pei:son who wants to publish any news sheet 
and for punishment for making, selling, distribut¬ 
ing and keeping lor sale, distribution etc., any un¬ 
authorised news sheet. This is prior restraint or 
censorship on the publication of news sheets and 
amounts to an infringement of the freedom of 
speech and expression guaranteed under Art. 19 
(l)(a) The provisions v/ould, therefore, be valid 
after 26-1-1950, only if they are covered by the 
saving clause in Art. 19(2). I am considering for 
the present Art. 19(2) as it was originally enacted. 

Tlie only exception to the freedom of speech and 
expression is a law made by a State relating to 
certain specified matters. The only matter that 
is relevani to the enquiry before us is matter 
"which undermines the security of, or tends to 
overthrow, the Slate”, if the impugned provisions 
of S. 15 can be said to be a law relating to such a 
matter, they would be saved. Originally the Act 
was enacted to provide 

"against the publication of matter inciting to, or 

encouraging, murder or violence.” 

The preamble of the Act was amended by the Cri¬ 
minal Law Amendment Act (No. 23 of 1932) and 
now the object of the Act is stated to 
vide for the better control of the press”. Th^ 
the express object of the Act has nothing to do 

with the security of the State. Of 
rity of the State would be one of the o^ 
jects to be acliieved by the Act, but it 
would be only one of the objects and there 
would be several other objects to be ^cj^tev- 
ed by the Act. The law that is saved by Art. 19(2) 
is one that relates exclusively, or at least p^- 
cipallv, to anv of the matters specified therem. TOef 
very object behind specifying the matters is that 
the law must deal exclusively or principally with, 
those matters. Had the iramers of the Consti¬ 
tution intended to save any general law which 
did not specifically deal with any of the maters, 
they would not have specified the matters, ine 
impugned Act cannot possibly be said to relate 
to any matter which undermines the security ot, 
or tends to overthrow, the State. Nor is keep¬ 
ing a press or publishing newspapers and 
dicals such a matter. Even if it be said that the 
object behind the impugned provisions was to con¬ 
trol matters v/hich may undermine the security ol, 
or tend to overthrow, the State, they cannot be 
said to relate to such matters. They do not relate 
any more to matters which undennine the secu¬ 
rity of, or tend to overthrov/, the State than w 
matters which offend against decency or moraUty 
or to libel, slander and contempt of court, or as 
a matter of fact to any other matter which can 
be spoken or expressed. 

The Act provides for demanding security from 
persons keeping printing presses or publishing news¬ 
papers, for the forfeiture of the security u the 
printing press is used for printing, or the news¬ 
paper contains, any words inciting to any cognis¬ 
able offence involving violence or seducing any 
soldier, sailor etc., from the armed forces or bung¬ 
ing into hatred or contempt the Government esta¬ 
blished by law or promoting feelings of enmity 
or hatred between different classes of the subjects 
or prejudicing the reci’uiting of persons to serve in 
the forces or encouraging or inciting anyone to 
interfere with the administration of law or with 
maintenance of law and order, for keeping press 
or publishing newspaper without making deposit, 
for authorising persons to publish news sheets, for 
punishing selling, distributing or keeping for sale, 
distribution etc., unauthorised news sheets, for de- 
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daring certain publications as forfeited and for 
authorising customs and postal officers to detain 
packages containing newspapers or other docu¬ 
ments of objectionable nature. 

Section 4 is the only section which describes 
objectionable matters. I have given a summary of 
them above. It may be said that some of those 
matters undermine the security of, or tend to over- 
tlirow the State but the provisions relating to the 
objectionable matters come in for application only 
when the security furnished by a keeper of a prints 
ing press or a publisher of a newspaper is to be 
forfeited or when a Customs or Postal official has 
to decide whether to detain a package. So far as 
the demanding of the security itself is concerned, 
the demand has nothing to do with the objection¬ 
able matters; the security can be demanded from 
any keeper of a printing press or publisher. Any 
document which contains the objectionable matters 
is a news sheet, but any other document contain¬ 
ing public news or comments on public news also 
is a news sheet. Therefore, the impugned provi¬ 
sions in Ss. 15 and 18 are not confined to docu¬ 
ments containing only the objectionable matters, 
but govern all news sheets regardless of their con¬ 
tents. Merely because they apply to all news sheets 
including those containing matters v/hich under¬ 
mine the security of or tend to overthrow, the State, 
it cannot be said that they relate to matters un¬ 
dermining the security etc. They can be said to 
relate only to news sheets containing only parti¬ 
cular matters. 

(7a) The learned Advocate General contended that 
the word “law" in Art. 19 (2j means the entire enact¬ 
ment and not a particular provision of it that is 
impugned. He contended that in order to decide 
whether an existing law is covered by the saving 
clause or not, the court must take into considera¬ 
tion the entire enactment and not only a particular 
provision of it in isolation. He pointed out that 
an enactment may contain some sections which are 
only incidental, auxiliary or collateral to or sup¬ 
port, others which form the principal feature of 
the enactment and contended that it could not 
have been intended by the framers of the Con¬ 
stitution that they should be considered in isola¬ 
tion and that their constitutionality should be 
judged by deciding whether they themselves re¬ 
late to any of the specified matters or not. He 
particularly refeired to a provision common in 
many enactments conferring power upon an autho¬ 
rity to make rules to carry out the purposes of 
the enactment: if that provision is considered in 
isolation, certainly it cannot be found to relate to 
any of the specified matters even though the prin¬ 
cipal provisions of the enactment do relate to 
them. 

There is considerable force in the contention 
of the learned Advocate General, but it may not 
be necessary or even possible in every case to con¬ 
sider all the provisions of an enactment together. 
If an enactment relates to only one matter that 
can be done, but if it relates to several distinct 
matters, then some provisions cannot be consider¬ 
ed along with others. The Act under consideration 
deals with several distinct matters; it deals with 
printing presses, with publication of newspapers 
and with publication of news sheets. In such a 
case, it is not possible to take the Act as a whole 
and to find whether the whole of it is constitu¬ 
tional or not. It is possible that some parts of it 
are constitutional, being saved by Art. 19(2), but 
others axe not. The provisions relating to print¬ 
ing presses or to publication of newspapers may be 
found to be a law relating to matters which under¬ 
mine the security etc., but it does not follow that 


the provisions relating to news sheets also are 
such a law. All provisions relating to news sheets 
may be considered together, but there is no justi¬ 
fication for considering along with them the other 
provisions of the Act. 

I may point out that the provisions relating to 
news sheets contained in Ss. 15 to 18 form a sepa¬ 
rate part of the Act under the heading “Nefarious 
news sheets and newspapers”. They have no con¬ 
cern with any of the other provisions of the Act 
except that containing definitions. Article 13(1) 
does contemplate the judging of the constitutiona¬ 
lity of an enactment in parts. An existing law 
does not become wholly void under it because it 
is inconsistent with the provisions of part in of 
the Constitution. If there is inconsistency, the law 
is void only to the extent of such inconsistency; 
the other law remains in tact. If an enactment 
in its entirety were to be found to relate, or not 
to relate, to any of the matters specified in Art. 
19(2), the whole of it would be void or no part 
of it, and there would have arisen no question 
of its being void only to the extent of inconsis¬ 
tency. 


Numerous instances can be quoted in which only 
particular provisions of enactments have been 
struck down as unconstitutional, in the Act under 
consideration itself the provisions of section ^4 
have been held to be unconstitutional as infring¬ 
ing the freedom of speech and expression: See 
— ‘Srinivasa Bhat v. State of Madras’, AIR 1951 
Mad 70 (H), Tn the matter of the Bharati Press', 
AIR 1951 Pat 12 (SB) (I) and — ‘Chander Deo v. 
State of Bihar’, AIR 1951 Pat 75 (SB) (J). There¬ 
fore, the constitutionality of the impugned provi¬ 
sions does not depend on the constitutionality of 
the other provisions. They would be constitutional 
only if they are a law relating to any of the mat¬ 
ters specified in Art. 19(2). 

(8) In — ‘Romesh Tliappat v. State of Madras’, 
AIR 1950 SC 124 (K), Patanjali Shastri, J. (as he 
then was) on p. 129 express^ the court’s opinion 
as follows: 


"Unless a law restricting freedom of speech and 
expression is directed solely against the under¬ 
mining of the security of the State or the over¬ 
throw of it, such law cannot fall within the re¬ 
servation under cl. (2) of Art. 19, although the res¬ 
trictions which it seeks to impose may have been 
conceived generally in the interests of public 
order. It follows that S. 9(1-A) (of the Madras 
Maintenance of Public Order Act, 1949) which 
authorises imposition of restriction for the wider 
purpose of securing public safety or the main¬ 
tenance of public order falls outside the scope 
of authorised restrictions under cl. (2) and is 
therefore void and unconstitutional”. 


he same reasoning would apply in the present 
ase to make Ss. 15 and 18 void and iinconstltu- 
onal. In — ‘Basudeva v. Rex’, AIR 1949 All 513 
L), Basudeva was detained under S. 3(1) of the 
P. Prevention of Blackmarketing Act, 1948, and 
ie question arose whether the Act was not ultra 
ires the State Legislature. It was contended m 
ehalf of Basudeva that the Act was not covered 
y items 1 and 29 of list 11 of the Government 
t India Act because it was not with respect w 
reventive detention for maintenance of public 
rder or to production, supply and distribution oi 
Dods. A Full Bench of this Court held that tne 
ct was ultra vires because the words “for 
jnnected with” must mean a real and genuiw 
jnnection and not a fanciful or highly 
cal connection. The decision was upheld by tne 
ederal Court in - v. Basudeva’, AIR 
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FC 67 (M) Patanjali Shastri, J. observed at page 
69: 

“The connection contemplated must.be real 

and proximate, not far ietched or problematical”. 

The words that came in for interpretation there 
were, “for reasons connected with”, whereas the 
words under interpretation in the instant case are 
“law relating to". The principle laid down by the 
Federal Court, however, is applicable in the in¬ 
stant case; the relation must be real and proximate 
and not far fetched or problematical. 

• 

The relation must be reasonable as pointed out 
by the Supreme Court in — ‘Chintaman Rao v. 
Madhya Pradesh’, AIR 1951 SC 118 (N). The State 
of Madhya Pradesh enacted Regulation of Manu¬ 
facture of Biris Act, 64 of 1948, empowering Dis¬ 
trict Magistrates to prohibit manuiacture of biris 
during agricultural season in parUcular viUages. 
The Act abridged the right conferred by Art. 19(1) 
(g) to practise any profession or to carry on any 
occupation, trade or business. Article 19(6) except¬ 
ed from the operation of Art. 19(1) (g) any law 
imposing “in the interests of the general public" 
reasonable restrictions on the exercise of the right. 
The Supreme Court held that the restrictions im¬ 
posed by the Act could not be said to be "in the 
interests of general public" because there was no 
reasonable relation between them and the general 
public. It may be that certain prohibition of manu¬ 
facture of biris was in the interests of the general 
public; still the Act as a whole was held to be not 
m the interests of general public. 

Requiring every person to obtain a permit for 
making or publishing or selling news sheets may in 
certain cases prevent the undermining of the secu¬ 
rity etc., but on that ground requiring eveiT person 
to obtain a permit cannot be said to relate to a 
matter which undermines the security etc. The 
mere fact that objectionable as w'ell as harmless 
news sheets were controlled by Ss. 15 and 18 
not mean that they were enacted with the object 
of preventing the undermining of the security or 
the State etc. As a matter of fact, the court 
is not concerned with the object behind an enact¬ 
ment; it is simply concerned with what matters 
it relates to. The object of an enactment is diiie- 
rent from the matters to W'hich it relates. So even 
if the object behind the impugned Act v/as to 
safeguard against the undermining of the secu¬ 
rity of the State etc., it might relate u>^ maters 
which cannot be described as matters which under¬ 
mine the security etc. Whatever might have b^n 
the object behind the Act, the matters to which 
it relates w'ere printing and publishing of news¬ 
papers and news sheets and keeping printing 
presses. 

It may be that better control of the press w^ 
essential for controlling acts which undermine the 
security of the State but that did not mean that 
the Act related to such matters. ^ The fact that 
the legislature could not control objectionable 
sheets unless it also controlled harmless ones did 
not change the nature of the matters to ^nich 
it related. It might have been absurd to say that 
S. 15 should have required a permit for the pub¬ 
lishing of news sheets w'hich had a tendency to 
undermine the security etc., of the State (because 
no permit could possibly be granted for the publi¬ 
cation of such news sheets) but the fact remains 
that the Act dealt with the publication of news 
sheets regardless of their contents. A law relat¬ 
ing to publication of news sheets is not covered 
by the saving clause. I am, therefore, of the 
opinion that the impugned provisions of the Act 
^were not a law relating to any matter which under¬ 


mines the security of, or tends to overthrow, the( 
State. 

(9) The effect of the above finding is that the 
impugned sections become void on 26-1-1950. On 
11-6-1950 there was no law, which required a permit 
for publication of news sheets or which punished 
keeping for sale or distribution or publication any 
news sheet published without a permit. It is not 
known when the news sheets recovered from the 
applicant’s possession were published. If there 
were published before 26-1-1950, they required a 
permit for their publication. If no permit was 
obtained, they became unauthorised news sheets 
prior to 26-1-1950. Though S. 15 became void on 26-1- 
1950, the news sheets remained unauthorised news 
sheets. The passing of the Constitution made only 
S. 15 void; it did not have the effect of undoing 
anything that had been done under it. But as 
S. 18 also became void along with S. 15, the pos¬ 
session of the unauthorised news sheets was not 
an offence after 26-1-1950 and the applicant could 
not be punished. If the news sheets were published 
after 26-1-1950, then they did not even become 
unauthorised news sheets and even if S. 13 re¬ 
mained in force, the applicant committed no 
offence. Tlie result was that the act committed 
by the applicant on 11-6-1950 was not an offence. 

(10) Before I cerne to the question of the effect 
of the amendment of Art. 19, I would deal with 
the question whether that amendment has the 
retrospective effect which the learned Advocate- 
General wants to be given to-it. I have found 
that on 11-6-1950 the applicant did not violate any 
law in force by keeping the news sheets in his 
possession. Under Art. 20, he cannot be convicted. 
The bar on his conviction is absolute. There is 
no way of getting over it. If the impugned provi¬ 
sions could be said to impose “reasonable restric¬ 
tions" on the c.xercise of the right conferred by 
Art. 19(l)(a) 

“in the interests of the security of the State, 

friendly relations with foreign States, public 

order, decency, or morality, or in relation to 

contempt of court, defamation or incitement to 

an offence,” 

the amendment of the Constitution expressly laid 
down that they will not be deemed to be void, or 
even to have become void. 

In other words, the amendment of the Constitu¬ 
tion prevented the operation of Art. 13 and re¬ 
tained the provisions as a valid law. Actually the 
provisions had become void and remained void 
up to 17-6-1951, but since 18-6-1951 they became 
valid with retrospective effect. The result is that 
though they were void between 26-1-50 and 18-6- 
1951, whenever the question of their validity arises 
after 18-6-1951, they will be deemed to have been 
always valid. The applicant was convicted on 
23-2-1951 on which date the provisions were final¬ 
ly void. Therefore, apai*t from the question of 
Art. 20. the Magistrate, could not convict the 
applicant on 23-2-1951 and the conviction was 
illegal. 

The applicant’s appeal was dismissed by the 
Sessions Judge on 11-6-1951; even on that date 
the provisions were actually void and the convic¬ 
tion could not be maintained by the Sessions Judge. 
He ought to have set aside the conviction. There 
is nothing in the language of the amendment of 
the Constitution to suggest that the conviction 
illegally recorded by the Magistrate and by the 
Sessions Judge became valid. The amendment) 
only kept the provisions alive, but did not convert 
illegal conviction into legal conviction or an inno¬ 
cent act into an offence. The amendment was 
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made in the face of the provisions of Art. 20; 
yet it did not save the operation of Art. 20. There¬ 
fore, Art. 20 remained in full force and must be 
.given effect to. "Law in force” in that Article 
means “law actually in force and not law deemed 
to be in force by retrospective operation”. In — 
'Shiv Bahadur Singh v. State of Vindhya Pradesh’. 
AIR 1953 SC 394 (O), Jagannadha Das, J. stated 
at page 398; 

“ ‘Law in force’ referred to therein must be taken 
to relate not to a law deemed to be in force and 
thus brought into force but the law factually in 
operation at the time or what may be called the 
then existing law. Otherwise, it is clear that 
the whole purpose of Art. 20 would be com¬ 
pletely defeated in its application.Every 

such ‘ex post facto’ law can be made retrospec¬ 
tive as it must be, if it is to regulate acts com¬ 
mitted before the actual passing of the Act, 
and it can well be urged that by such retrospec¬ 
tive operation it becomes the law in force at the 
time of the commencement of the Act.” 

That law was laid down before the amendment of 
the Constitution and it may be said that the 
Supreme Court did not deal \rtth retrospective 
operation being given to a provision of the Consti¬ 
tution itself. It may be urged that previously the 
Constitution did not recognise lav/ "deemed” to be 
in force and that when under the amendment it 
recognised law “deemed” to be in force, there has 
been a change in the circum.sUnces in which the 
Supreme Court laid down the above law. Though 
there is considerable force in these arguments, I 
do not think that language of the amendment 
warrants the conclusion that the law that is pre¬ 
vented with retrospective effect from being void 
by the amendment is "law in force” within the 
meaning of Art. 20. There is nothing in the 
amendment to suggest that Art. 20 v/as not to 
apply or that a person can be convicted for violat¬ 
ing an Act that had actually become void but is 
now deemed not to have become void. It is a 
well known principle that no greater retrospective 
effect should be given to an Act than is warranted 
by its language. Had the amendment laid down 
that a person who had violated the Act after 
26-1-50 can be convicted on that Act being deemed 
not to have become void, then and then only 
was it possible to convict the applicant. The im¬ 
pugned provisions may be deemed to have aiv/ays 
remained in force but that would be for aU pur¬ 
poses except that of convicting persons. It is not 
po&sible to interpret the words "law in force” in 
Art. 20 to include the law deemed to be in force 
by a provision of the Constitution itself or to 
ignore the provisions of Art. 20 and to convict 
a person for an act which was not an offence when 
it was done. The amendment of the Constitution 
did not create new offences. Tlie only effect of 
the retrospective operation given to it was that 
the laws that had become void did not require to 
be re-enacted. Unless the amendment was given 
retrospective effect and thereby laws were prevent¬ 
ed from having become void at all, it would have 
become necessary for the legislatures to re-enact 
those laws after the amendment of the Constitu¬ 
tion. 

(11) There is really no conflict between the provi¬ 
sions of Art. 20 & the amendment of the Constitu¬ 
tion & there is no necessity of deciding which provi¬ 
sion should prevail over the other. Both the pro¬ 
visions can be given effect to simultaneously; they 
can be harmonised by saying that Art. 20 does not 
make an enactment invalid but simply prohibits 
conviction while the amendment makes an en¬ 


actment valid but does not expressly lay down 
that a person can be convicted for violation of a 
law that had actually become void imder Art. is 
but is deemed under the amendment not’ to 
have become void. 

This matter has come before us in revision and 
we have to consider it from the point of view 
of the Magistrate who tried the case. On the 
date on which he convicted the applicant the 
impugned provisions had become void and had not 
been deemed not to have become void. He had, 
therefore, no option but to acquit him. That was 
also the situation before the learned Sessions Judge. 
Even if the Magistrate illegally convicted the 
applicant, he should have set aside the conviction. 
What we have to see is whether the order passed 
by him was legal or not. Had the matter come 
before us prior to 18-6-51, there would have been 
no difficulty and we would have set aside the con¬ 
viction as soon as we found that the impugned 
provisions had become void on 26-1-50. The acci¬ 
dent that it came before us after 18-6-1951 does 
not make any difference to the order that we 
ought to pass. In the absence of there having 
come into existence a law declaring that the appli¬ 
cant’s conviction was valid, I think we are bound 
to do what the courts below ought to have done, 
namely to acquit the applicant. Even if the Magis¬ 
trate had passed the judgment after 18-6-1951, he 
would have been bound to acquit the applicant; 
when he passed it before 18-6-1951, he was all 
the more bound to acquit him. 

(12) In view of the above finding it may not bei 
necessary to decide whether the impugn^ provi-' 
sions are covered by the amendment in Art. 19 
(2). but since the matter was argued at length 
before us. I think it proper to deal with it. It may 
be said that the restrictions imposed by the im¬ 
pugned provisions are in the interests of the secu¬ 
rity of the State etc. But the important question 
is whether they are reasonable. In my opinion, 
they are not. In the first place S. 15 confers ab¬ 
solute discretion to the District Magistrate to grant 
or refuse permit to anyone. There is absolutely 
nothing to guide him in his discretion. Not only 
are any standards laid down but also one cannot 
imagine any. It is not possible for us to say that 
when a person applies to a District Magistrate for 
a peimit to publish a newspaper, he should grant 
it if certain circumstances exist and should refuse 
it if certain other circumstances exist. The pro¬ 
visions of S. 15 remind one of the following obser¬ 
vation of Clark, J. in Burstyn’s case (C); 

“The censor is set adrtft upon a boundless sea 

and a myriad of conflicting currents of religious 

views, with no charts but those provided by the 

most vocal and powerful orthodoxes” (P 1107). 

The District Magistrate is in exactly the same po¬ 
sition as the censor In ‘Burstyn’s’ case (0). Even 
when a statute authorises refusal of licence if the 
authority is of the opinion that the film is of such 
a character as to be prejudicial to the best interests 
of the citizens, it can be struck down, as was done 
in — 'Gelling v. State of Texas’, (1951) 343 US 960 
(P). In — ‘Thakur Raghubar Singh v. Court of 
Wards Ajmer’, AIR 1953 SC 373 (Qi, the Act pro¬ 
vided that a landlord habitually. infringing ten¬ 
ant’s rights would be deemed to be disqualified 
within the meaning of a regulation and this was 
held to be not a reasonable restriction, one of the 
reasons given being that the ground was indefi¬ 
nite. Secondly the granting or refusal of permit is 
left to the subjective determination of the District 
Magistrate. That was another reason given in the 
above case. 
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Then the District Magistrate was not required 
to give any reasons for his order and no judicial 
review was provided against it. Howsoever arbitral 
riiy or unreasonably he acted, a person aggrieved 
by his act had absolutely no remedy. Though S. 
15 referred. only to permitting persons to publish 
news sheets, it certainly contemplated permitting 
some and not permitting others. It certainly did 
not contemplate that every person should be per¬ 
mitted, (though different condition might be im¬ 
posed upon different applicants). It was open to 
the District Magistrate to refuse permit to any 
applicant. Therefore, there was scope for a pro¬ 
vision- calling upon the District Magistrate to give 
reasons for refusing permit to any applicant. Ab¬ 
sence of review, judicial or otherwise, of executive 
discretion is undoubtedly not an exceptional 
feature of a statute and a restriction may not be 
said to be unreasonable solely because no provi¬ 
sion is made for review. But the absence of a 
provision for review is certainly a factor to be 
taken into consideration in deciding whether a 
restriction is reasonable or not. 

I do not agree with the learned Advocate-Gene¬ 
ral that the District Magistrate was bound to grant 
permit to everybody, that whatever discretion he 
had was only in selecting conditions to be im¬ 
posed upon the applicants and that the discretion 
left with District Magistrate was so small that the 
legislature did not thinlc fit to provide for a review 
of his order. The Act was permanent and not en¬ 
acted to meet an emergency. It is immaterial if 
its title included the words “emergency powers”, 
or if it was repealed in 1951. When it was enacted 
it was to remain in force for an indefinite period. 
Section 15 gave vast powers to the District Magis- 
f trate to impose any conditions he liked. The restric¬ 
tion imposed under it was of a preventive nature 
and not punitive. Making it an offence for any¬ 
one to say or write something w'ould also be a 
restriction on his freedom of speech and expres¬ 
sion, but there is a difference between such a res¬ 
triction which is of a punitive nature and a res¬ 
triction as in the-instant case, which is of a pre¬ 
ventive nature. If a person in exercise of his 
right of speech and expression says or writes some¬ 
thing which harms others, let him be punished 
but there is no justification for requiring every¬ 
body to obtain a permit in advance for saying 
or writing anything. The restriction imposed in 
the Instant case is too wide; it is not limited to 
objectionable news sheets only. 

As I said above, it might have been meaning¬ 
less for the legislature to lay down that no person 
can publish an objectionable news sheet without 
a permit but that would not make it reasonable to 
require every person wanting to publish a news 
sheet to obtain a permit. In the case of — ‘Near 
(A)’, the Statute was struck down because it did 
not aim at redress of individual wrong; but was 
directed also against publication of wholesome 
matter and its object was not punishment but 
\ putting the publisher under an effective censor- 
^ ship. In — ‘95 Law Ed 1196’, there is an obser¬ 
vation to the effect that “as regards freedom 
Irom censorship the scope of the constitutional 
protection is greater than as regards freedom from 
punishment”. See also the observation of Clark, 
J. in — 'Burstyn’s case (O' quoted earlier. 

In — ‘liOvell’s case (B)’ it was pointed out that 
the impugned Act was not limited to literature 
that was obscene or offensive to public morals. 
In ‘ Chintaman Rao’s case (N)’, the Act was held 
to be drastic in scope and it was observed that 
if the restrictions are too wide and include rea- 
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sonable and unreasonable restrictions or if there 
is the possibility of its being applied for non- 
sanctioned purposes, it is void. The Supreme 
Court on 11-1-54 declared the provision of cl. 4(3> 
ol the U. P. Coal Control Order void, as composing, 
an unreasonable restriction upon the freedom of 
trade on similar grounds. The Act held to be 
unconstitutional in — ‘Saia’s case (E)’ did not 
lay down any standards to guide the discretion of 
the chief of the police and was not narrowed clown 
wO regulate hours or places of use of amplifying 
devices or the decibels to which they miist be 
adjusted. 

Section 15(2)(b) of Criminal Law Amendment 
Act (No. 14 of 1908) was declared by the Supreme 
Court to be unconstitutional because there was 
no provision lor testing, in factual legal respects 
the grounds of imposition of the restriction and 
it was a permanent Act; see the — ‘State of 
Madras v. V. G. Rao’, AIR 1952 SC 196 (R). One 
or two of the reasons given above may not be con¬ 
clusive but when all are taken into consideration 
there should be no hesitation in saying that the 
restrictions imposed by the impugned provisions 
were unreasonable. Therefore, the amendment r 
in Article 19(2) did not help and did not save| 
the Act from becoming void under Art. 13. 

(13) The provisions also contravened Art. 14. 
They divided the public into two classes, one of 
persons who could publish news sheets without 
being liable to be punished and the other or others 
who could not publish news sheets without such 
liability. Section 15 itself brought into existence 
these two classes by directing District Magistrates 
to permit some persons to publish news sheets. 
Tlieie was nothing to guide the District Magis- 
rates in putting persons in one class or 
the other. He could put any person in eitheri 
class according to his caprice. The consequencej 
was that some persons became liable to be punished 
for doing an act for which others were not liable. 
There was thus a denial of the equal protection of 
laws brought into existence by S. 15 itself. 

It was conceded by the learned Advocate-G-eneral 
that a District Magistrate was not obliged to per¬ 
mit every one to publish a news sheet, but con¬ 
tended that mere refusal or mere contingency of 
refusal to permit a person did not amount to an 
inequality. .He ai’gued that no discretion vested in 
the District Magistrate to discriminate between 
one person and another or between one news sheet 
and another news sheet. The language of S. 15 
does not support this contention. It allowed a 
District Magistrate to discriminate between two 
persons similarly circumstanced or between tv;a 
news sheets having the same contents and to per¬ 
mit one person to publish news sheets and not 
the other or to permit the publication of one 
news sheet and not the other. There was abso¬ 
lutely nothing in S. 15 to prevent his doing so. 

It cannot be said that the discrimination re¬ 
sulted from an act of the District Magistrate; if 
discrimination resulted, it resulted not because of 
any fault on the part of the District Magistrate 
out because the section itself permitted it. Had 
standards been laid down for his guidance and 
had he been required to grant a peimit in certain 
circumstances or to refuse it in certain other cir¬ 
cumstances, the legislature would have done all 
within its power to prevent discrimination and if 
still discrimination resulted, it would have been 
attributed not to the legislation but to an erroneous 
act of the District Magistrate. In — ‘Yick Wo v 
Hopkins', (1885) 30 Law Ed 220 (S), Matthews J* 
observed wiih reference to ordinances vesting' in 
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a board of supervisors a discretion of granting or 
withdrawing their assent to the use of wooden 
buildings: 

'‘They seem intended to confer, and actually do 
■confer, not a discretion to be exercised upon a 
consideration of the circumstances of each case, 
but a naked and arbitrary power to give or with¬ 
hold consent, not only as to places but as to 
persons. So that, if an applicant for such con¬ 
sent, being in every way a competent and quali¬ 
fied person, and having complied with every 
reasonable condition demanded by any public 
interest, should, failing to obtain the requisite 
consent of the supervisors to the prosecution of 
his business, apply for redress by the judicial 
process of mandamus to require the supervisors 
to consider and act upon his case, it would 
be a sulficient answer for them to say that the 
law had conferred upon them authority to with¬ 
hold their assent, without reason and without 
responsibility. The power given to them is not 
conlided to their discretion in the legal sense of 
that term, but is granted to their mere will. 

It is purely arbitrary, and acknowledges neither 
guidance nor restraint. 

XXX X 

It does not prescribe a rule and conditions 
for the regulation of the use of property for 
laundry purposes, to which all similarly situated 
may conform. It allows without restriction the 
use for such purposes of buildings of brick or 
stone; but. as to wooden buildings, constituting 
nearly all those in previous use, it divides the 
owners or occupiers into two classes, not having 
respect to their personal character and qualifi¬ 
cations for the business, nor the situation and 
nature and adaptation of the buildings them¬ 
selves, but merely by an arbitrary line, on one 
side of which are those who are permitted to 
pursue their industry by the mere will and con¬ 
sent of the supervisors, and on the other those 
from whom tliat consent is withheld, at their 
mere will and pleasure.” (page 225 of the 
Lawyers’ Edition). 

(14) In — ‘the State of West Bengal v. Anwar 
jAli', AIR 1952 SC 75 (T), it v/as stated that it 
is not necessary that the legislature should have 
an intention to deny the equal protection of the 
law, that if this denial results from or arises on 
the express terms of the statute itself, it is void 
and that if a selection is left to absolute and un¬ 
fettered discretion of the executive government 
with nothing to guide or control its action, it is 
arbitrary selection. 

‘Snowden v. Hughes', (1943) 88 Law Ed 497 (U) 
and — 'Queenside Hills Realty Co. v. SaxV, (1945) 

328 U S 80 (V) relied upon by the learned Advo¬ 
cate-General are distinguishable. In the former 
case, it was observed that 

“the unlawful administration by State officers of 
a State statute, fair on its face, resulting in 
its unequal application to those who are en¬ 
titled to be treated alike, is not a denial of 
equal protection, unless there is shown to be 
present in it an element of intention or pur¬ 
poseful discrimination.” 

Here the provision itself was not fair on its face 
and if discrimination resulted it was not because 
of unlawful administration by the District Magis¬ 
trate. All that was decided in the latter case is 
that 

“lack of equal protection is found in the actual 
existence of an invidious discrimination, not 
in the mere possibility that there will be like 
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or similar cases which will be treated more 
leniently." 

The discrimination made by the impugned provi¬ 
sions actually existed when they were enacted. 
The amendment of the Constitution has no effect 
on a statute if it infringed the equal protection 
clause. 

(15) I hold that Ss. 15 and 18 of the Act be¬ 
came void on 26-1-1950 as infringing provisions of 
Arts. 19(1) (a) and 14 and not being saved by the 
provisions in Art. 19(2), either before or after the 
amendment, that the applicant committed no 
offence by having in his possession the news sheets 
on 11-6-1950 and that, even if the impugned pro¬ 
visions were valid by virtue of the amendment to 
Art. 19, the applicant could not be convicted for 
doing the act before the Article was amended. He 
ought therefore to be acquitted. 

(16) BEG, J.: I agree. 

BY THE COURT; 

(17) The application is allowed, the applicant's 
conviction and sentence are set aside, and he is 
acquitted. 

(Certified under Art. 132(1) that the case in¬ 
volved a substantial question of law as to the 
interpretation of the constitution.) 

A/D.R.R. Application allowed. 
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B. MUKERJI J. (8-12-1953) 

S. K. Dutt, Plaintiff v. Law Book Co. and others, 
Defendants. 

Original Suit No. 9 of 1949. 

Copyright Act (1914), Sch. I— Copyright Act, 
1911, S. 2 — Law Commentary — Infringement 
of copyright — Common source — Copyright in 
selection. 

An author of a law commentary cannot 
claim that once he quoted a passage in his 
book from either a decided case or a standard 
work then no one else has any right again to 
quote that passage. Otherwise the defence of 
“common source” can never be available to 
anyone. (Paras 10, ID 

It cannot be contended that by quoting a 
passage from a decision or from another work 
he is in effect “selecting” the passage and since 
the copyright law protects selection he is pro¬ 
tected and nobody else can thereafter make 
the same selection. Only those .selections are 
protected which the author makes for pur¬ 
poses of incorporating them in a book _ of 
“selections”. It does not protect a selection 
which he makes for purposes of explaining a 
legal or a scientific proposition that he has 
to explain while writing a commentary for 
the other man who after the plaintiff writes 
a commentary on that subject must per neces¬ 
sity have to make the same selection. Deci¬ 
sions reported in law reports are ‘common 
property’ for commentators on the law, and 
they must per necessity have to have re¬ 
course to them because without reference to 
them no commentator can give to his readers 
a correct idea of the law. AIR 1924 PC 75, 
Explained. (Para 11) 

In order to be an infringement of a man’s 
copyright there must be a substantial infringe¬ 
ment of the work. Fair dealing with any work 
has been kept out of the mischief of the Copy¬ 
right Act. 12). 
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The sameness of the thing delineated must 
produce similarity in delineation. The mere 
fact of resemblance is not in itself evidence of 
piracy where the subject dealt with is the 
same. (Para 36) 

A publication of which the text consists of 
a reprint of passages selected for use from a 
work which does not enjoy the protection of 
copyright may be entitled to copyright, if the 
selection of the passages would require, for 
the purpose of effecting the object in view, 
accurate scientific knowledge, sound judgment, 
and literary skill, but the question what 
amount of such knowledge, judgment and 
skill is necessary in order to acquhe copjTight 
is a question of degree. In every case it must 
depend largely on the special facts of that 
case and must in each case be very much a 
question of degree. (Para 37) 

Several persons may originate similar works 
In the same general form without anyone in¬ 
fringing the law in regard to copyright. The 
infringement comes in only when it can be 
shown that someone has, instead of utilizing 
the available sources to originate his \^ork, 
appropriated the labours of another by re¬ 
sorting to a slavish copy or mere colourable 
imitation thereof. The ‘animus furandi’, that 
is an intention to take from another lor pur¬ 
poses of saving labour, is one of the important 
ingredients to be found against a defendant 
before he can, in a suit under the Copyright 
Act, be damnified. (Para 38) 

The burden lies on the plaintiff to satisfy 
the Court that the defendants had in fact in¬ 
fringed his copyright. (Para 39) 

In deciding the question whether one book 
is a copy of the other or not the Court has to 
keep in mind the two features of the two books, 
namely, the external and the internal features. 

By external features is meant, the get-up and 
the ‘overall’ scope of the publication. By in¬ 
ternal features is meant the general lay out 
of the subject-matter, the manner of the treat¬ 
ment of the subject-matter and the amount of 
material contained in the book. (Para 40) 

Anno: Copyright Act, Sch. I, S. 2 N. 1. 

CASES REFERRED: Paras 

(A) (Vll) AIR 1924 PC 75: 40 TLR 186 (PC) 11. 37 

(B) (1802) 170 ER 679: 4 Esp 168 

(C) (1853J 22 LJ Ch 457: 1 WR 109 

(D) (1905) 140 F 539 

(E) (V21) AIR 1934 Lah 777: 16 Lah 103 
(P) (1905) 1905-1 Ch 519: 74 LJ Ch 304 

(G) (1824) 2 LJ Ch 90: 2 Sim & St 1 

(H) (1912-13) 29 TLR 570 

Plaintiff in person and also S. B. L. Gaur and 
Balishwari Prasad, for Plaintiff; J. Swarup, for 
Defendants. 

JUDGMENT: Sri S. K. Dutt, an advocate 

practising in this Court, has filed this suit pur¬ 
porting to be one under S. 13, Copyright Act, 1914. 
The plaintiff alleges that he is the author and 
sole owner of the copyright in the work entitled 
“The Indian Partnership Act by Mukerji and 
Dutt”. This work, the plaintiff alleges, he pub¬ 
lished in the year 1934 in collaboration with Sir 
Manmotho Nath Mukerji, an ex-Chief Justice of 
the High Court at Calcutta and an ex-Law Mem¬ 
ber of the Government of India. 

The plaintiff further alleges that the aforemen¬ 
tioned book—the Law of Partnership in India— 
has earned a great reputation and it has had sales 
in the United States of America, in England and 
practically throughout this country. The plain¬ 
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tiff’s case further is that defendant No. 2, namely, 
J. N. Bagga, publisned a work entitled “Law Book 
Company’s ■ Commentaries of Law & Practice of 
Partnership & Private Companies in India” in 
the year 1947. This rival publication, according 
to the plaintiff, contained numerous passages 
which had been pirated from the plaintiff’s work. 

The said rival publication purports to be written 
by K. L. Gauba, Barrister-at-law, defendant No. 3. 
H. D. Suri, B.A.,LL.B., defendant No. 5, and S. K. 
Iyer, B.A.,B.L., defendant No. 4; the Law Book 
Company defendant No. 1, are the publishers of 
this work while defendant No. 2 is said to have 
had the book published for defendant No. 1, that 
is the Law Book Company. This book was pub- 
blished by the Law Book Company when it exist¬ 
ed at Lahore. It may be noticed that the present 
location of this Company is at Allahabad. 

(2) The plaintiff's ca.se further is that the de¬ 
fendants wrongfully infringed his copyright and 
that they did not refrain from discontinuing the 
sale of the infringed book even after notice had 
been served on them calling upon them to desist 
from such unlawful activity. 

(3) The plaitiff alleges that he got knowledge of 
his copyright having been infringed by the rival 
publication sometime in July 1943. By the suit 
the plaintiff has claimed the following reliefs: 

(a) That an account of the profits be rendered 
or in the alternative damages be awarded to him— 
the plamtiff has tentatively valued this relief at 
Rs. 1,200/-. 

(b) That an order for the delivering up of all 
the copies of the rival publication or such part 
or parts thereof as may be found to infringe the 
copjTight of the plaintiff’s publication be made 
and that such of the infringing copies as are in 
the possession, custody or control of the defen¬ 
dants, their servants or agents, together with any 
plate, block or blocks of such infringing work be 
ordered to be delivered up to the plaintiff— 
this relief the plaintiff values tentatively at Rs. 
200 /-. 

(c) That a permanent injunction restraining 
the defendants, their agents or servants from con¬ 
tinuing or repeating further or doing any act or 
acts to infringe or injure the plaintiff’s copyright 
be granted—this relief the plaintiff values at Rs. 
100/-. 

(d) That costs of this suit and such other re¬ 
lief as the Court may deem fit be allowed. 

(4) The suit was contested by defendants 1 and 
2 only and they filed a joint written statement. 
By this written statement the defendants did not 
admit the allegation of the plaintiff that he was 
the sole author of the book or that he had a copy¬ 
right in the same. The defendants denied that 
their book was published in 1947 for they said that 
it was published in 1946. The defendants also 
denied having infringed any copyright that may 
subsist in favour of the plaintiff in the book en¬ 
titled “The Indian Partnership Act”. 

The defendants further alleged that their book 
contained much more material than was contain¬ 
ed in the plaintiff’s work. The defendants fur¬ 
ther denied that their publication contained 
numerous passages which could be said to have 
been pirated from the plaintiff’s book. The defen¬ 
dants alleged in paragraph 14 of their written 
statement that their publication had a very good 
sale from the time of its publication and that 
when the plaintiff learnt that they wished to bring 
out a second edition he filed this suit in order to 
obstruct them from making profits out of the 
subsequent edition of the book which they con¬ 
templated publishing. 
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(5) This suit was filed on 6-12-1949, and its hear¬ 
ing was delayed for several reasons, the main 
reason being, as I can see from ihe order sheets, 
that the plaintiff made numerous applications, 
many of them unsubstantial, and that these appli¬ 
cations hud to be decided before the case could 
finally be fixed for hearing. 

(6) This case was fixed for the settlement of 
issues for 23-9-1952, and issues were settled on that 
date. The following issues were struck in the 
case by a Bench of this Court of which I too was 
a member: 

"1. Has the plaintiff got the sole copyright in the 
book entitled ‘Indian Partnership Act’ by Mu¬ 
kerji and Dutt and if so, to what extent? 

2. Have the defendants infringed the copyright 
of the plaintiff in his book and if so, to v;hat 
extent? 

3. Are the defendants liable for rendition of 
accounts? 

4. Are the defendants liable for delivering up 
to the plaintiff all copies of their book? 

5. To what damages, if any, is the plaintiff 
entitled and from which of the defendants?” 

(7) An order was made on the same date that 
the suit as against defendants 3 to 5 was to pro¬ 
ceed ‘ex parte', inasmuch as, those defendants did 
not enter appearance. 

In his statement under O. 10. R. 2. C. P. C., the 
plaintiff stated that his copyright had been in¬ 
fringed in “arrangement and in copying passages” 
from his book. He further stated that there had 
been an infringement of his copyright because the 
defendants had adopted his passages and had at 
some places used the same composition. The 
plaintiff was called upon by the Court, on an 
application made by the defendants, by an order 
dated 19-11-1951, to give particulars of such pass¬ 
age as according to him, had been pirated by the 
defendants from his book. The plaintiff wa.s 
granted three weeks’ time for this purpose 

On 7-12-1951, the plaintiff filed a chart of sorts 
along with an application. This chart is paper 
No. A28/2 of the record and a perusal of it will 
show that It is a perfectly useless chart, for, from 
this it is impossible to discover what was 
meant to be conveyed or illustrated. The plaintiff 
marked a large number of passages in his booK 
which is Ex. 1 and in the defendants’ book which 
is Ex. 2 to indicate piracies. These passages, ac¬ 
cording to the plaintiff’s testimony, number 797. 

(8) A large number of applications were filed 
for eliciting further particulars by the plaintiff. 
Orders in regard to these are to be found either 
on the order sheet or on the applications them¬ 
selves. Many of these particulars which were dis¬ 
covered on appropriate affidavit were not at all 
utilieed by the plaintiff for the purposes of the 
case during the course of the hearing. They only 
helped in delaying the hearing of the suit and in 
swelling the costs of the cause. 

(9) The hearing of the suit was fixed for 28-9- 
1953, and the case was called for hearing before 
me on that date. The plaintiff made a request 
for the adjournment of the case on the ground 
that he was not ready to proceed with the case. 
The motion for adjournment was opposed on be¬ 
half of the defendants and was disallowed by me 
because no adequate reason for adjournment was 
given by the plaintiff. 

The plaintiff then entered the witness-box and 
examined himself and was thereafter cross-ex¬ 
amined, at length, by Sri Jagdish Swamp appear¬ 
ing on behalf of the contesting defendants. In 


his statement the plaintiff said that every bit of 
his book, save the introduction and a little revi¬ 
sion here and there, by Sir M. N. Mukerji, was 
his composition. The plaintiff further stated that 
he claimed a copyright in those passages also 
which he had quoted either from other text book 
writers or from decided cases. The plaintiff said 
that he claimed copyright in quotations or selec¬ 
tions because he had made changes in them. 

A question was put to him by me in these words: 

“Have you indicated in your book that you have 
made alterations of your own in the passages 
which you have quoted and which on a pemsal 
of the book appear to be from other sources 
than your own?” 

To this the plaintiff answered as follows: 

“By intelligent perusal of the book it will appear 
to anyone that there is difference between my 
selection and the original.” 

He was further asked as to what he fneant by 
“intelligent perusal” and he answered thus: 

“By a reference to the original.” 

He was fuither asked: 

“Is there anything on the face of those quota¬ 
tions to indicate that you have modified or al¬ 
tered those quotations?” 

The plaintiff answered thus: 

“At some places there is, but mostly not.” 

The plaintiff was asked by me to indicate his 
point by one example. In answer he referred to 
page 208, note taJ. To me this example did not 
illustrate what I wished him to illustrate. I, 
therefore, put him the following question: 

“I have looked at page 208, note (a), but I do 
not find any indication in it of what I asked you. 

Will you please explain?” 

To tills the plaintiff returned the following ans¬ 
wer; 

“Please refer to line 3 of the quotation and refer 
to the two words in ‘present clause (i)* which 
have been put in by me in square brackets 

there.” 

This answer did not, in my opinion, meet the 
point which I wished the plaintiff to clarify. In 
his evidence the plaintiff indicated the extent of 
the infringement of his copyright by saying this: 

“I find that 797 passages have been infringed by 
way of copying and this includes 22 quotations, 

9 appendices and 8 rules made under the Indian 
Partnership Act by the various Governments. 

The plaintiff in his evidence felt satisfied by say¬ 
ing the above only in regard to his proof of the 
infringement of his copyright by the defendants. 

(10) The Court found considerable difficulty in 
assessing whether or not there were infringmg 
passages in the defendants’ book—passages wh^h 
in substance were infringements of the plaintiffs 
work and not passages which the plaintiff and the 
defendants could have borrowed from other works 
or from decided cases. It was to obviate this aim- 
culty that the plaintiff had been ordered, l^^S 
back, to file a chart indicating the various alleged 
infringements classifying them under appropriate 

heads. He was called upon to do this by an order 
of a Bench dated 22-9-1952. 

While in the witness-box I asked him the follow¬ 
ing question in order to make certain whether or 
not the chart which he was called upon to file in 
Court had been filed by him; 

“Did you file a chart as was required by the Court 
by its order dated September 22, 1952?’ 
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The plaintiff made the following answer: 

“No, I did not file the chart because I thought 
that the Bench before which the case went after 
the order dated September 22, 1952, would not 
want such a chart.” 

This ansv/er clearly indicates, to my mind, the 
mentality which guided the plaintiff throughout 
the proceedings of this suit. Counsel for tiie de- 
fendants was, therefore, faced with the un¬ 
enviable task of facing the plaintiff during cross- 
^ examination with every passage, and the total ol 
such passages according to the plaintiff’s compu¬ 
tation was 797, which had been marked by the 
plaintiff in the two books Exs. 1 and 2, and asking 
him questions to demonstrate that there was no 
infringement. By far the largest number of these 
passages had been taken by the plaintiff himself 
from either standard commentaries on the law c 
partnership or from the statement of the law as 
found in Haisbury’s Laws of England or from de¬ 
cided cases. If counsel for the defendants had 
been permitted to take all tne passages one by one 
to show that the defendants did not take them 
from the plaintiff’s book but from some other 
source which was open to them then the case 
would have aragged on for months and months. 

In order, therefore, to cut down the time of the 
Court and save parties’ costs I called upon the 
parties to addre.ss me on the question whether 
.the plaintiff’s claim that once he quoted a passage 
in his book from either a decided case or a 

iindard work then no one else had any right 
again to quote that passage was or was not cor¬ 
rect. I heard arguments on this question on 29-9- 
1953, and after hearing arguments I decided that 
the proposition which was enunciated by the plaim 
tiff was not a correct proposition. I reframed 
* from giving all my reasons in mv order of 29-9 
1953. because I wished to incorporate the reasons 
which impelled me to come to that conclusion 
, then in this judgment. 


(11) If what the plaintiff contended for 
right then the defence of “common source could 
never be available to anyone. The plaintiff based 
his contention on the ground that by quoting a 
passage from a decision or from another work he 
was in effect “selecting” the passage and since 
the copyright law protects selection he wa^ pro¬ 
tected and nobody else could thereafter make the 
.same selection. I do not think the plaintiff was 
right in this contention of his. As I understand 
the law which protects selections I understand it 
to mean that only those selections are protected 
which the plaintiff makes for purposes of incor¬ 
porating them in a "book of selections”. It does 
not protect a selection which the plaintiff makes 
for purposes of explaining a legal or a scientific 
proposition that he has to explain while writing a 
commentary for the other man who after the 
plaintiff writes a commentary on that subject 
imust, ‘per necessity' have to make the same selec¬ 
tion. 

Decisions reported in law reports are ‘common 
property’ for commentators on the law, and they 
must per necessity have to have recourse to them 
because without reference to them no commen¬ 
tator can give to his readers a correct idea of the 
law. 

Counsel for the defendants drew my attention 
tc several other commentaries on the law of part¬ 
nership to show that the same selection of cases 
had been made by the respective authors of those 
books. 

Reliance was placed by the plaintiff on the case 
of Macmillan and Co., Ltd. v. K. & J- Cooper 
AIR 1924 PC 75 (A). It was contended on the 


authority of this case that an author gets a copy¬ 
right if he makes a selection of passages from the 
works of others. I do not consider that this case 
on which the plaintiff relies supports any such 
general proposition. Their Lordships pointed out 
that the mere process of selecting passages from 
works readily accessible to the public is not pro¬ 
tected, but what is protected is a selection that 
manifests skill sufficient to give the selection the 
character of an original literary work. 

Their Lordships further pointed out that 
the precise amount of the knowledge, labour, 
judgment or literary skill or taste which the 
author of any book or other compilation must 
bestow upon its composition in order to acquire 
copyright in it. within the meaning of Copyright 
Act of 1911, cannot be defined in precise terms. 
“In every case” their Lordships pointed out. 

“it must depend largely on the special facts of 
that case and in each case be very much a ques¬ 
tion of degree.” 

I may here refer to the law in regard to this 
matter as stated in Corpus Juris Secundum 
Volume 13. at 228, under the head "Law Books” 
This is what is stated there: 

“Law Books of ail kinds belong broadly to the 
class of compilations, and on a question of in¬ 
fringement the general rules stated supra this 
section as to infringement of other kinds ox 
compilations are fully applicable; but they als-'* 
belong to the class of works treating of the arts 
and sciences, the publication of which implies 
consent to some use of them by subsequent 
writers, to the end that there may be progress 
in the particular art or science, and this affects 
The question of w'hat constitutes infringement of 
law books.” 

It was further pointed out that “where the simi¬ 
larities and identities are due to coincidence and 
the necessities of the case” then there can be no 
question of copy. 

I may further refer to what Lord Ellenborough 
said in the case of — ‘Cary v. Kearsley’. (1802) 
170 ER 679 at p. 680 (B). What his Lordship said 
was this: 

“That part of the work of one author is found 
in another, is not of itself piracy, or sufficient 
to support an action; a man may fairly adopt 
part of the work of another; he may so make 
use of another's labour for the promotion of 
science, and the benefit of the public; but having 
done so, the question will be: V7as the matter 
so taken used fairly with that view, and without 
what I may term ‘animus furandi’?” 

I may further refer to the decision of Vice Chan¬ 
cellor Kindersley in the case of — ‘Mui ray v 
Bogue’, (1853) 22 LJ Ch 457 (C), and quote the 
following observations of the learned Vice Chan¬ 
cellor at p. 466: 

”.it is an extremely difficult thing to see 

how' far, the subject being the same and the 
details neces.sarily to a great extent the same, 
the one has fairly or unfairly used the work of 
the other.” 

It was further pointed out that the real test in 
a matter like this Is to see whether the defendant 
has done what Lord Cottenham called “the extrac¬ 
tion of the vital parts of the book”. 

In Canada the position in regard to text books 
was stated by Putnam, J. in the case of — ‘Samp- 
.son & Murdock Co. v. Seaver-Radford Co.’, (1905 j 
140 F. 539 (D), as follows: 

“_it is clear that, under some circumstances 

and for certain purposes, a subsequent publisher 
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may draw from the earlier publication its iden¬ 
tical words, and make use of them. This is 
peculiarly so with reference to works in regard 
to the arts and sciences, using these words in 
the broadest sense, because, with reference to 
them, any publication is given out as a develop¬ 
ment in the way of progress, and to certain ex¬ 
tent. by common consent, including the im¬ 
plied consent of the first publisher, others 
interested in advancing the same art of science 
may commence where the prior author stopped. 
This includes medical and legal publications, in 
which the entire community has an interest, 
and which the authors are supposed to give 
forth, not only for their own pecuniary profit, 
but for the advancement of science.” 

(12^ In order to be an infringement of a man's 
copyright there must be a ‘substantial infringe¬ 
ment’ of the work. Pair dealing with any work 
has been kept out of the mischief of the Copy¬ 
right Act. 

(13) It was pointed out in the case of — ‘Kar- 
tar Singh v. Ladha Singh’, AIR 1934 Lah 777 (E), 
as follows: 

"Every man can take what is useful from the 
original work, improve, add and give to the 
public the whole, comprising the original work, 
with the additions and improvements: and in 
such a case there is no invasion of any right." 
As was pointed out in — ‘Hanfastaengal v. 
W. H. Smith & Son’, (1905) 1 Ch 519 (F), 

“a copy is that which comes so near to the ori¬ 
ginal as to give to every person seeing it the 
idea created by the original”. 

It was pointed out by the House of Lords in 1895 
in a case that this 

"question may be solved by taking each of the 
works to be compared as a whole and deter¬ 
mining whether there is not merely a simila¬ 
rity or resemblance in some leading feature or 
in certain of the details, but whether keeping 
in view the idea and general effect created by 
the original, there is such a degree of simila¬ 
rity as would lead one to say that the alleged 
infringement is a copy or reproduction of the 
original”. 

(14) It was in order to make it possible for me 
to apply the tests W'hich previous authorities have 
laid down in regard to judging such matters that 
T insisted upon the plaintiff supplying to the 
Court a chart of the infringements. I asked the 
plaintiff to classify the infringements so as to 
show which infringements were infringements of 
his original composition and which were infringe¬ 
ments in regard to an'angement and selection. 
The plaintiff, as I have already stated, did not 
put in this chart till much after he had left the 
witness-box so that counsel for the defendants 
could not cross-examine him in regard to this 
chart. During the course of his submissions I ask¬ 
ed the plaintiff to give me instances—specific in¬ 
stances—of passages which, according to him, 
were his original compositions and which had been 
copied by the defendants. The plaintiff gave me 
in all 17 such illustrations. The matter contained 
in the entire list of illustrations would be covered 
in very much less than half the number of com¬ 
posed pages. This is but one aspect of the matter. 
The other aspect of the matter was that when T 
started comparing the passages in the two books 
X discovered that there was obvious difference in 
regard to at least 9 of these 17 illustrations. 

I may point out one particular instance to show 
that what the plaintiff called his own composition 
was really a copy of what was stated In Halsbury 


on the subject. This was in regard to what is 
stated at page 17. note (f) in the plaintiff’s 
book, the corresponding portion in the defendant’s 
book being at page 50, note (6). I may point 
out two other illustrations taken by the plaintiff 
from page 11, notes (e) and (g) of his book. 
These passages the plaintiff claimed as his ori¬ 
ginal, but it was shown by learned counsel for 
the defendants that they were taken from Lind- 
ley's book on Partnership, page 93. 

(15) As I have pointed out earlier, the plain¬ 
tiff contented himself by stating in his evidence 
that as many as 797 passages of his work had 
been pirated by the defendants. The plaintiff 
did not in his evidence refer specifically to any of 
these passages, but he was cross-examined on 
behalf of the defendants in regard to many of 
these. A large portion of the alleged infringe¬ 
ments consists of passages which occur in report¬ 
ed decisions. Attempt was made, naturally, by 
counsel for the defendants to show that the plain¬ 
tiff hismelf did not select these passages from 
the decisions but got those passages, or at any 
rate a clue to those passages, from other commen¬ 
tators on the law of partnership. 

Questions were put to the plaintiff to demon¬ 
strate that he could not possibly have had the 
time and the opportunity to examine and read 
all the cases which he has cited in his book. I 
shall now quote some of these questions and the 
answers returned by the plaintiff to examine the 
effect of the plaintiff’s evidence on this assertion 
of the defendants. The following are some of the 
questions and answers which would assist in 
determining this matter: 

"Q. Did you have time and opportunity of con¬ 
sulting the English authorities and the reports i 
from which you purport to have quoted so 
largly in your book? 

A. Yes. 

Q. Did you read each and every case which 
you have referred to in your book? 

A. Yes. 

Q. Do you possess these books in your library? 

"A. No. I consulted them in other libraries. 

Q. How much time did you take in accumulating 
the material for your book? 

A. I cannot tell you that. 

Q. Did you check up and read all the cases re¬ 
ferred to in Mew’s Digest on partnership? 

A. I read all the cases referred to in the 
Mew’s Digest. 

Q. Did you read all the cases on partnership 
referred to tn Halsbury’s Laws of England? 

A. Yes.” 

^(16) It was contended on the above evidence 
of the plaintiff that the plaintiff’s claim to hav¬ 
ing read the entire material himself was a fal^ 
claim because it was not possible for the plaintiff, 
handicapped as he was for want of a library of 
his own and the short time within which he > 
brought out his book, to do all that he claims to 
have done. It is, in my view, not easy to say that 
what the plaintiff said he did was an impossible 
task, but from other parts of his evidence, ^ 
from intrinsic evidence available in the plaintin s 
book, it looks to me that the plaintiff’s claim of 
having read all the cases himself before he maaa 
use of them was not a correct claim. 

(17) The plaintiff in his illustrations sho^g 
Infringements showed such passages also wmcn 
‘prima facie’ appear to have been taken froD“ 
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Judgments. The plaintiff was asked this question. 
“Q. Have you or have you not marked passages in 
the defendant’s book which have been taken from 
judgments? 

A. No. There may be a few passages.” 

(18) After the aforequoted answer had been 
returned by the plaintiff learned counsel for the 
defendants demonstrated by asking certain other 
questions to the plaintiff that tliis assertion of his 
vas not well founded. 

I shall now refer to a few questions to indicate 
how the plaintiff insisted on saying that there was 
infringement of his work in respect of certain 
passages even though by his cross-examination it 
was made clear that his case in regard to these 
infringements was without substance. Counsel for 
the defendants took up a passage appearing in 
the plaintiff’s book at page 157, note (a), and a 
corresponding passage w-hich was alleged to be 
an infringement in the defendant’s book at page 
323, note 6, and showed that the passage which 
the defendants had in their book was from a judg¬ 
ment. It was also pointed out to the plaintiff that 
there was a difference — an obvious difference — in 
the two passages and then he was asked whether 
or not he still insisted in saying that the defend¬ 
ants had copied the passage from his book. 

To this the plaintiff answered that the infringe¬ 
ment was on the ground of arrangement. It would 
be interesting to quote some of the questions and 
the answers on which I have made the above ob¬ 
servation. They are as follows: 

“Q. Is it or is it not a fact that the judgment 
says that false entries had been made in ac¬ 
counts and the defendant's book also says so? 
A. Yes. 

Q. Is it or is it not a fact that these lines do 
not occur in your book but in the defendant's 
book? 

A. These lines do not occur in my book but 
they occur in the defendant’s book. 

Q. Will you please still say that this passage 
has inlringed your copyright? 

A. I have already said that the infringement 
is in arrangement?” 

Counsel for the defendants took another passage 
and put it to the plaintiff thus: 

“Q. Will you kindly see page 347 of the defend¬ 
ant’s book and page 177 of your book and tell 
the Court the source from which you got this 
passage? 

A. So far as I remember the principle has been 
culled out from the rulings cited and the state¬ 
ment is in my own language.” 

(19) After the aforementioned answer was re¬ 
turned by the plaintiff the following question was 
put to him by me: 

“Q. The reading of the two passages will indi¬ 
cate or will it not that the two authors wrote 
the respective passages independently? 

A. No.” 

(20) Counsel for the defendants then put this 

question to the plaintiff: 

“Q. I say that you have taken this passage 
from 1 Bombay Law Reporter and the defend¬ 
ant’s passage is a faithful reproduction of that. 
Is It or is it not a fact?” 

The plaintiff had to answer in the affirmative. 

(21) The plaintiff was further asked this: 

”Q. Is it Of is not a fact that you have 
changed the word ‘management" into ‘arrange¬ 
ment’ whereas in the judgment the word 
‘management’ occurs?” 
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The plaintiff anwered in the affirmative. 

(22) He was asked this; 

”Q. Is it or is it not a fact that in the defend¬ 
ant’s book the word ‘management’ occurs?” 

(23) He again answered in the affirmative and 
then he was asked; 

‘‘Q. Do you still say that this passage has been 
copied from your book?" 

(24) To this the plaintiff returned the following 
answer; 

“A. Yes, I still maintain that this passage has 
been copied from my book. I say so because I 
used the v;ord ‘surviving’ and the defendant too 
has used the word ‘surviving’, a word which has 
not been used in the judgment." 

The use of the word ‘surviving’ by both the plain¬ 
tiff and the defendants in their respective books 
does not appear to me to be of any real conse¬ 
quence because the use of that word was natural 
to the context and the word was not such an un¬ 
common word as to lead anyone to the conclusion 
that because that word appears in the two pas¬ 
sages the one passage must have been the copy of 
the other. 

(25) Counsel for the defendants put another 
question to the plaintiff in these words: 

‘‘Q. Kindly have page 317 of the defendant’s book, 
note 3. and the corresponding passage in your 
book at page 155, note (f), and please tell the 
Court if you will admit that the language is not 
entii'eiy different?" 

(26) The plaintiff returned an answer in the 
affirmative to this question. Learned counsel for 
the defendants then asked him this question: 

-Q. I put it to you that in 25 Bombay the words 
are exactly what have been used by the defen¬ 
dant and not used by you. Is it so? 

A. Here I have complained of the arrange¬ 
ment.” 

(27) The plaintiff then volunteered and said 
that he had made a mistake and that he cannot 
give an answer to this question. 

(28) The plaintiff claimed originality in respect 
of several passages and counsel for the defendants- 
naturally attempted to shov/ that such a claim was 
unjustified. I should like to refer to some ques¬ 
tions and answers to show that the plaintiff was 
severely shaken in his cross-examination in regard 
to this matter. ’Ihe plaintiff was asked these 
questions: 

"Q. Yesterday you told the Court that you have 
never consulted the Century Digest In writing 
your book. Do you still maintain that position? 

A. I did not consult the Century Digest. 

Q. Have you not taken the passage appearing 
in your book at page 178. note (f), from the 
Century Digest which I have shown to you? 

A. No, although the passages are exactly 
identical.” 

(29) The witness while thus cornered in cross- 
examination volunteered by saying that if there 
was coincidence in similarity of expression bet- 
v/een him and Sanjiva Rao—the author of the 
Century Digest—then he could give no adequate 
reason why there could not be similarity of ex¬ 
pression between him and the defendants This 
statement which was volunteered by the plaintiff, 
to my mind, indicated that he gave up his stand 
which he had taken in regard to those passages 
which could be found in other books also. 

(30) A good deal of emphasis was laid by the 
plaintiff on what he called ‘his arrangement’ and 
which, according to him, was the subject-matter 
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of his copyright and which further, according to 
him, had been infringed by the defendants. It, 
therefore, became necessary for counsel for the 
defendants to ask the plaintiff some questions to 
clarify the position. The plaintiff was asked: 

“Q. Will you kindly tell the Court what do you 
mean by arrangement in a book? 

A. Arrangement means 'order'.” 

He was then asked: 

"Q. Will you kindly explain what do you mean 
by the word ‘order’? 

A. Order of notes, by which I mean the notes 
indicating the passages or the passages indi¬ 
cating notes.” 

(31) I must say that I do not understand what 
•exactly the plaintiff meant by the answer that he 
gave. Learned counsel for the defendants also did 
not appear to understand the plaintiff sufficiently 
and. therefore, he seems to have asked him the 
following questions: 

‘■Q. Do you mean to say that an order or arrange¬ 
ment is indicated by your sub-headings? 

A. It is not indicated in my sub-heading.” 

The plaintiff was then asked: 

‘•Q. Do you mean to say that the cases cited un¬ 
der a particular section go to constitute an order 
or arrangement? 

The plaintiff answered in the affirmative.” 

The plaintiff was then asked: 

“Q. Do you or do you not expect that any com¬ 
mentator on any particular section will cite all 
the relevant case law under that section? 

A. Of course, yes.” 

He was thereafter put this question: 

“Q. Would it not then be in this case that the 
cases cited by you would be the same as the 
cases cited by the defendant under a particular 
section?” 

The plaintiff ansv/ered in the affirmative. 

(32) From what I have quoted above it appears 
to me that the plaintiff’s claim to his copyright in 
regard to arrangement having been infringed must 
fail. It may further be pointed out that arrange¬ 
ment of a book is. to my mind, best indicated by 
the headings and the sub-headings under which 
the author deals with the subject-matter. A com¬ 
parison of the two v/orks would make it perfectly 
clear that the defendants in their book have a 
much larger number of headings and sub-headings 
than the plaintiff has. The plaintiff was asked 
whether or not the headings and sub-headings of 
the defendant’s book were largely different from 
those in his book, but the plaintiff did not admit 
this. In my view this denial of the plaintiff must 
be held to be futile because it would be clear to 
anyone on a comparison of the tw’o works that it 
is so. The plaintiff was asked this question: 

”Q. Is it or is it not a fact that the defendant’s 
book has a large number of sub-heads which do 
not find place in your book? 

/ A. May be, I am not challenging that.” 

(33) This answer of the plaintiff, to my mind, 
clearly demonstrates that “though vanquished he 
could argue still”. Counsel for the defendants just 
chose another line to attack this part of the plain¬ 
tiff’s claim. The plaintiff was asked this: 

“Q. If the defendant has dealt with the question 
of goodwill under section 14 and you have dealt 
with that subject under a different section, could 
you still say that the defendant has copied your 
arrangement? 

A. No.” 


(34) After learned counsel for the defendants 
cbtamed the above admission from the plaintiff he 
put him this question: 

”Q. Will you kindly turn to pages 108 to 111 of 
the defendant’s book and compare them with 
your page 37 and say whether or not the 
arrangement is the same with respect to the su^ 
ject-matter of goodwill? 

A, It is different,” 

The plaintiff was again asked this question: 

”Q. Will you please refer to S. 26 as dealt with 
in the defendant’s book and compare it with 

your book and say whether any of the headings 
are common? " 

The plaintiff answered “No”. 

The plaintiff was further asked this: 

“Q. Please tell the Court whether or not the head¬ 
ings in the defendant’s book have been suggested 
from the words of the section itself?” 

The plaintiff answered thus; 

“I have not considered this matter at all and I 
cannot answer it.” 

(35) It appears to me that the plaintiff by re¬ 
fusing to answer that question gave up this part 
of his case more or less in sheer despair. I shall 
only take a few more passages from the plaintiff’s 
statement on this matter to show how utterly 
hopeless his contention in regard to it was. The 
plaintiff was asked this: 

“Q. Will you kindly look at S. 13, clause (c). and 
say whether the subject matter falling under 
this clause has been dealt with in the defen¬ 
dant’s book under 1, 2, 3, 4, 5, 6, 7 and 8 different 
headings? 

A. Yes.” 

The plaintiff was then asked by me this question: 

“Q. Do you still maintain that there has been 
a copy of your arrangement by the defendant? * 

The plaintiff returned an audacious reply in 
these words: 

“I do maintain that still.” 

(36) I may here state that during his opening 
argument the plaintiff claimed that the book of 
the defendant followed precisely the same 
arrangement which had been followed by him. 
He, however, v/hittled down this very general 
statement of his during the course of the pro¬ 
ceedings of the case. Even so, I cannot hold, on 
the evidence either of the plaintiff as given by 
him in the witness-box or on a comparison of the 
two books, that there was any substance in this 
claim. 

It would be appropriate at this stage to notice 
an old decision of the Court of Chancery in — 
‘Barfield v. Nicholson’, (1824) 2 LJ Ch 90 (G), 
where it was pointed out that "the sameness ol 
the thing delineated must produce similarity in 
delineation”. It was further pointed out that 
mere fact of resemblance is not in itself evidence 
of piracy where the subject dealt with is the 
same. 

(37) The plaintiff based his contention that his 
“work was original” within the meaning of the 
Copyright Act even though he had merely made 
compilations and selections from available 
sources on the strength of the decision in — 
‘AIR 1924 PC 75 (A)’. In this case it was held by 
the Judicial Committee of the Privy Council that 

*'a publication of which the text (fonsists of a 
reprint of passages selected for use in schools 
from a work which does not enjoy the 
tion of copyright may be entitled to copyngnt. 
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if the selection of the passages would require, 
for the purpose of effecting the object in view, 
accurate scientific knowledge, sound judgment, 
and literary skUl’\ 

but in the same case it was pointed out that the 
question 

“what amount of such knowledge, judgment, and 
skill is necessary in order to acquire copyright 
is a question of degree.” 

In every case it must depend largely on the 
special facts of that case and must in each case 
be very much a question of degree. Bearing this 
principle in mind it cannot, in my judgment, ue 
stated that the selection that the piaintifi made 
of cases for the purposes of his commentary or 
the arrangement tiiat he followed was the result 
of any such outstanding judgment or skill — a 
judgment or skill that was not v/ithin the ordi¬ 
nary reach of any other commentator which the 
plaintiff brought to bear on his work. 

(38) Reliance was placed by the plaintiff on 
the decision in — ‘Corelli v. Gray’, (1912-13) 29 
TLR 570 (H), to support his contention that he 
had a copyright in his book. In my opinion this 
case in no way assisted the plaintiff’s contention 
but went contra to it. It was pointed out in this 
case that there was no absolute monopoly given 
to authom analogous to that conferred on in¬ 
ventors of patents. It v/as further pointed out 
that it was possible to produce two precisely 
similar works wholly indejoendently of one 
another. The right which an author appeared cO 
have under the Copyright Act was merely a nega¬ 
tive right to prevent the appropriation of the 
labours of an author by another. This case is 
also an authority for the view that the onus of 
establishing such appropriation rested upon the 
plaintiff. There is no denying the fact, on the 
strength of the authorities, that several persons 
may originate similar works in the same general 
form without anyone infringing the law in regard 
to copyright. The infringement comes in only 
when it can be shown that someone has, instead 
of utilizing the availaole sources to originate his 
work, appropriated the labours of another hy 
resorting to a slavish copy or mere colourable 
imitation thereof. The 'animus furandi’, that Is. 
an intention to take from another for purposes of 
saving labour, is one of the important ingre¬ 
dients to be found against a defendant before he 
can, in a suit under the Copyright Act, be 

damnified. 

(39) It was contended by the plaintiff that the 
defence of “common source’’ was not available 
to the defendants, inasmuch as, the defendants 
<lid not take that defence specifically in* their 
Written statement nor did they assert such a plea 
in any evidence. It is no doubt true that the 
defendants have not in so many words taken the 
plea of “common source” in their written state- 
nient, but a reading of the additional pleas of 
their written statement makes it clear to me that 
the defendants in substance and in effect raised 
* a plea of “common source.” 

None of the defendants entered the witness- 
dox, but that, to my mind made no difference to 
the defendants’ case because the burden lay on 
the plaintiff to satisfy the Court that the defen¬ 
dants had in fact infringed his copyright. The 
plaintiff's contention further was that a plaintiff 
In a copyright case discharged the burden that 
lay on him by merely stating on oath that the 
defendant had Infringed his copyright and i here¬ 
after the burden shifted to the defendant to show 
that he had not done so. Great emphasis was laid 
by the plaintiff on the fact that none of the 
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defendants stepped into the witness-box to deny 
his assertion on oath. 

It may here be pointed out that the alleged 
authors menoioned on the title page of the defen¬ 
dants’ book were K. L. Gauba, H. D. Suri and 
S. K. Iyer. A written-staiement was filed on 
behalf of defendants 1 and 2 to the suit only, 
namely, the Law Book Company, who published 
the book, and J. N. Bagga, who load the book 
published. The other defendants did not choose 
to put in any appearance. In such circumstances 
the publishers had to face the trial under gi'eat 
handicaps. The only method by which the pub¬ 
lishers could meet the plaintiff's case was by 
breaking the assertions of the plaintiff by his 
crcss-examination and by referring to the sources 
from which the materials in the defendants' book 
had been taken. I have already referred quite 
extensively to the plaintiff’s statement and I have 
also referred to many of the sources to which 
reference was made on behalf of the defendants 
to show that the defendants obtained the mate¬ 
rials for their book not from the plaintiff's book 
but from other sources. 

(40) In deciding the question v/hether one book 
is a copy of the other or not the Court has, in 
my view, to keep in mind the two featuies of the 
two books, namely, the external and the internal | 
features. By e.xternal features I mean the get-up 
and the ‘overall' scope of the publicatio.n. By 
internal features I mean the general lay out of| 
the subject-matter, the m?4n:ier of the treatment] 
of the simject matter and the amount of material 
contained in the book. In the external features 
the two books, one of the plaintiff and the other 
of the defendants, have no similarity at all. The 
title of the plaintiff's book is “The Indian Partner¬ 
ship Act" while the title of the defendants’ book 
is “Law & Practice of Partnership and Private 
Companies in India’’. The plaintiff's book is a 
volume of 311 pages while the defendants’ book 
covers 862 pages (barring the index in both the 
books). The get-up of the tv/o books is also 
entirely different. 

(41) In the internal features too there is a 
marked dissimilarity. The plaintiff was cros.5- 
examlned to indicate that the subject-matter dealt 
with in the defendants’ book was far in excess cf 
what was dealt with in his book. The plaintiff 
v/as asked this question: 

“Is it or is it not a fact that the defendants’ 

book has a large number of sub-heads whicii 

do not find place in your book?” 

The plaintiff answered thus: 

“May be, I am not challenging that". 

The plaintiff tried tc correct himself the next 
morning by returning a negative answer to the 
question, bub even then he had to admit thao 
there v/ere a much larger number of subjects 
dealt with in the defendants’ book than in his 
book. The plaintiff attempted to argue that even 
though the defendants’ book covered a much 
wider field and had very much more material 
condensed in it yet the defendants’ book infring¬ 
ed his copyright. It, therefore, became necessary 
for the defence to pursue the cross-examination 
of the plaintiff' to demonstrate that the plaintifi’.s 
assertion was a vain assertion. I do not propose 
to quote from the plaintiff’s statement to show 
that he really failed to substantiate his assertion. 
A reading of the plaintiff's statement from pages 
29 to 36 would clearly demonstrate this. 

(42) It was pointed out that in the plaintiff s 
book there are only about 1500 cases cited while 
in the defendants’ book no less than 3000 cases 
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have been cited. It was also pointed out that in 
the plaintiff’s book there are no “marginal notes" 
whereas in the defendants’ book there are exten¬ 
sive “marginal notes". 

(43) Sri Jagdish Swarup, appearing for the 
defendants argued that out of the total of 797 
passages marked by the plaintiff as infringements. 
114 such marked passages related to footnotes and 
these footnotes were only references to cases in 
respect of which, it was stated by Sri Jagdish 
Swarup, the plaintiff could have no copyright. 
The plaintiff filed a chart indicating in particular 
certain instances of Infringements. This chart 
was subjected to careful scrutiny and I need only 
state here the conclusion to which I amved, 
namely, that the scrutiny did not reveal that there 
was any real infringement by the defendants of 
the plamtitt's copyright. 

(44) For the purposes of his argument counsel 
for the defendants classified the alleged infringe¬ 
ments into seven groups, (1) consisted of passages 
which had been taken verbatim from Lindley on 
Partnership, (2) passages which had been taken 
from other standard authors, (3) passages which 
had been taken from judgments reported in law 
reports, (4) passages which had been taken from 
digests, (5) passages which the plaintiff had put 
down in his book by paraphrasing similar passages 
from authors like Lindley, (6) passages which on 
the face of them were dissimilar, and (7) pa'-sages 
in respect of which the plaintiff claimed original 
composition. 

In respect of the first six classes there could be 
‘prima facie’ no infringement unless the plaintiff 
was able to show that he brought to bear any 
special skill or judgment in their incoiroration 
in his book. I have already held that the plaintiff 
did not satisfy me as to his having exercised any 
.special skill or judgment in the appropriation of 
these passages in his book. Many of the passages 
in respect of which the plaintiff claimed origina¬ 
lity of composition could not stand the test of 
cross-examination and I am constrained to hold 
that the plaintiff has failed to prove originality 
of composition in respect of such passages. 

(45) Lastly, the plaintiff stated that in the 
defendants' book you could find the same mistakes 
which appeared in the plaintiff’s book and it was. 
therefore, contended that these mistakes, could 
never have appeared in the defendants’ book if 
the passages had not been copied or taken from 
the plaintiff’s book. This argument would have 
been substantial to support the plaintiff’s conten¬ 
tion that, at least, in respect of these passages 
there was an infringement of his copyright, if 
he had succeeded in showing that there were a 
large number of such passages, at least such 
numbers as could eliminate the element of chance 
that always is there in such matters. On a scru¬ 
tiny of these passages it was discovered that there 
were only three mistakes common both to the 
plaintiff’s book and the defendants’ book. 

In my judgment this number is much too small 
to lead one to the conclusion that there was 
necessarily a copying of these passages from the 
plaintiff’s book. Before a plaintiff is entitled to 
relief he is bound to show that there has been a 
substantial taking by the other side from his 
book; no such substantial taking has been proved 
in this case. I must, therefore, hold that the 
plaintiff has failed to prove that there has been 
any substantial infringement of his work by the 
defendants. From a perusal of the defendants’ 
book it is clear that when the defendants' book 
being compiled the authors had before them 
the plaintiff’s work also — I say because I 


find at one or two places in the defendants’ book 
an acknowledgement having been made of the use 
which the authors made of the plaintiff’s book 
This acknowledgement by the authors of the fact 
that they founa use from the plaintiff’s material 
leads me to the conclusion that had the authors 
made any other use of the plaintiff’s book for 
compiling their own book, they would have 
acknowledged the same. I cannot presume, on 
the facts which were laid before me in this case 
that the defendants made any substantial or ' 
unfair use of the plaintiff’s work. 

(46) Many other matters were argued on behalf 
of the plaintiff, but I consider a reference to these 
unnecessary for, in my judgment, they were not 
really pertinent to the main issues which called 
for deteiTnination. 

(47) The plaintiff having failed to establish any 
infringement of his copyright, no question of 
granting any relief to the plaintiff could arise. 

It may here be noted, however, that there was 
on behalf of the plaintiff, no evidence to indicate 
what damage, if any, accrued to him, assuming 
that there was an infringement of his copyright 
by the defendants. 

(48) Before, I come to the operative part of my 
judgment I should like to state that the trial of 
this case took a long time and that a good deal 
of the time could have been saved if the plaintiff 
had followed some proper sequence and had not 
chosen to digress into unnecessary and unimport¬ 
ant things. The plaintiff resorted to many a 
delaying tactics to which I had occasion to refer 
in my order dated 2-11-1953. I also think it proper 
at this stage to acknowledge the assistance that 
I got from Sri Jagdish Swarup who very fairly laid 
everything before the Court in order to assist it ^ 
to amve at a coirect decision. 

(49) For the reasons that I have indicated earlier 
I dismiss this suit with costs to the answering 
defendants. 

B/R.G.D. Suit dismissed 
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MALIK C. J. AND KIDWAI J. (27-11-1953) 

Manna and others, Applicants v. State. 

Criminal Revn. No. 181 of 1952, against order 
of Sessions J., Kanpur, D/- 8-12-1951. 

Criminal P. C. (1898), S. 342 — Applicability to 
summons cases. 

Section 342 applies both to summons as well 
as to warrant cases, as it is for the benefit of 
an accused person to enable him to explain 
any circumstances appearing in the evidence 
against him. AIR 1935 All 217, Foil. View j 

held in Madras and Rangoon Full Bench deci¬ 
sions, Not Foil. (Paras 1, 2) l 

Anno: Cr. P. C., S. 342, N. 3, Pt. 3. i 

1949 Mitra: S. 342, P. 1037, N. 973, “Scope", 5 
para 2 (Reasons for Rangoon view not indicated 
in Mitra). ^ 5 

CASE REFERRED : Para 

(A) (V22) AIR 1935 All 217: 36 Cri LJ 1290 1 

Narain Sahal and H. N. Seth, for Applicants: 

D. P. XJniyal, Dy. Govt. Advocate, for the State. 

MALIK C. J.: j 

This case has been referred to a larger i 

by a learned single Judge of tills Court on tne ^ 
ground that there is a Full Bench decision of Jn ^ 

Madras High Court* and a FuU Be nch decision ^ 

♦ (A.I.R. 1924 Mad! 15 (F.B.)— Edj7 ( 
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of the Rangoon High Courtt which are contrary 
to the view tasen by this Court that S. 342, 
Criminal P. C. applies both to summons as well as 
to warrant cases. The last decision of this Coui't 
! mentioned by the learned single Judge is — ‘Sia 
! Ram V. Emperor’, AIR 1935 All 217 (A). That was 
a decision of a division bench. The learned Chief 
Justice, Sulaiman, C. J. in that case observed as 
follows: 

“It may well be that there is much to be said 
I in support of either view, but the preponderance 
of opinion has been in favour of the view that 
S. 342 applies both to summons and warrant 
cases.” 

(2) We are bound by the decision of the bench 
mentioned above and it is, therefore, not possible 
for us to take a contrary view. In view of the 
series of decisions of this Court and the fact that 
S. 342, Criminal P. C. is for the benefit of an 
accused person to enable him to explain any cir¬ 
cumstances appearing in the evidence against 
him, it does not seem necessary to refer this case 
to a larger bench. 

(3) We, therefore, send the case back to the 
learned single Judge for decision. 

B/V.S.B. Case sent back. 


t (A.I.R. 1931 Rang. 244 (P.B.)—Ed.). 
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LUCKNOW BENCH 

RANDHIR SINGH J. (8-1-1954). 

Durga Din, Applicant v. Smt. Rani Udai Kunwar, 
Opposite Party, 

Criminal Revn. No. 224 of 1952. against Order 
of 1st Addl. Sessions J.. Sitapur; D/-11-8-1952. 

(a) Criminal P. C. (1898), S. 145 (4), Proviso 3 

— Illegal attachment — Subsequent proceedings 

— Effect on. 

A Magistrate acquires jurisdiction to take 
proceedings under S. 145 only after he ex¬ 
presses his satisfaction, either on a police re¬ 
port or otherwise, that there was a likelihood 
of a breach of the peace. The option of attach¬ 
ment given to the Sub-Inspector and the sub¬ 
sequent attachment made by him are there¬ 
fore illegal. However such illegal attachment 
will not necessarily affect subsequent proceed¬ 
ings as it is not necessary for a Magistrate 
to pass an order of attachment in every case 
under S. 145. AIR 1951 All 621; Distinguish¬ 
ed. (Paras 3, 4) 

Anno; Cr. P. C., S. 145, N. 29. Pt. 4a. 1953 Mitra: 
S. 145, P. 461-463, N. 420, “Attachment”. “Time”, 
“Emergency”, “Mode... .attachment”, “Effect.... 
attachment” and “Continuity.. attachment” (Pts. 
5. 6, 16, 19 and 22 in N. 29 to S. 145 in AIR Com 

extra). 

(b) Criminal P. C. (1898), S. 145 — “Is satis¬ 
fied”. 

If a Magistrate is very cautious and chooses 
to call the parties in order to be satisfied 
as to whether there was or was not an appre¬ 
hension of a breach of the peace, and passes 
an order only after hearing them, or in their 
presence, the order cannot be said to be in¬ 
valid. (Para 3) 

Anno: Cr. P. C., S. 145, N. 7. 1953 Mitra; S. 145, 
P- 413, N. 390 “Is satisfied” (7 Pts. extra in N. 7 
to S. 145 in AIR Com.) 

(c) Criminal P. C. (1898), Ss. 145 and 435 — 
Eeyision — Finding of fact — Interference. 


It is not open to the High Court in revision 
to disturb a finding of fact in the absence 
of any compelling or sufficient reasons. 

(Para 5) 

Anno: Cr. P. C., S. 145, N. 61, Pt. 7a. 1953 Mitra: 
S. 145, P. 488, N. 447 “Revision” (4 Pts. extra in 
N. 61 to S. 145 in AIR Com.) 

Criminal P. C., S. 435, N. 11, 1949 Mitra: S. 435 
(Topic discussed in N. 11 to S. 435, not indepen¬ 
dently dealt with in Mitra — See however, Nts. 
1172 and 1173 on pages 1291 and 1294 in 1949 
Mitra — Foot notes under N. 11 to S. 435 in AIR 
Com., exhaustive and illustrative). 


CASES REFERRED Paras 

(A) (V39) AIR 1952 All 186: 1951 All LJ (Sum¬ 
mary of Cases) IV: 1952 Cri LJ 379 3 

(B) (V38) AIR 1951 All 621: 1951 All LJ (Sum¬ 
mary of Cases) XIX: 52 Cri LJ 893 3, 4 


R. K. Srivastava, for Applicant; G. H. Naqvi, 
for Opposite Party. 


ORDER : This is an application in revision 
against the order of the Additional Sessions 
Judge of Sitapur dismissing an application in 
revision against the order passed under S. 145, 
Criminal P. C., by the Sub-Divisional Magistrate, 
district Sitapur. 

(2) It appears that Smt. Rani Udai Kuar was 
in possession of certain plots in lieu of main¬ 
tenance and in wliich she had “sir’ rights. Durga 
Din applicant was in possession of these plots 
sometime before 1945, but he was ejected under 
a decree of the Court and possession was de¬ 
livered to Rani Udai Kuar. In February, 1950, 
Rani Udai Kuar made an application to the 
Sub-Divisional Magistrate complaining that 
Durga Din was trying to cut away the crop from 
the plots which belonged to her and that there 
was a likelihood of a breach of the peace. The 
Sub-Divisional Magistrate then asked the Station 
Officer to make an inquiry and report. He also 
directed the Sub-Inspector to make an attach¬ 
ment of the crop and plots if he found that there 
was an apprehension of a breach of the peace. 

The Sub-Inspector reported that there was a 
likelihood of a breach of the peace and he had, 
therefore, attached the crops and plots. On re¬ 
ceipt of this report, notice was issued to both 
the parties and after they had turned up the 
learned Magisrate passed an order that as he 
was satisfied tlrat there was an apprehension of 
a breach of the peace, the parties should file 
written statements. Thereafter both the parties 
filed written statements. The case of the ap¬ 
plicant was that it was he who was in actual 
physical possession in spite of the ejectment 
and that toni Udai Kuar was not in possession. 
Both parties then produced evidence, oral and 
documentary. After hearing the evidence the 
Sub-Divisionai Magistrate came to the conclu¬ 
sion that Rani Udai Kuar was in possession of 
the plots and the crops and direct^ the appli¬ 
cant not to disturb her possession. 


Xiie applicant men went in revision to the 
learned Sessions Judge and it was argued that 
the order of the Magistrate directing the Station 
Officer to make the attachment if he found that 
there was an apprehension of a breach of thp 
peace was illegal and as such the proceeding 

irregular and illegal 
^d should be set aside. The learned Sessions 
Judge agreed with the contention that thf S 
ed Magistrate’s order delegating ifis powers ^ 
the Sub-Inspector to decide whether ^ 

Should or should not be mLte 
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an order under S. 145(1) had been passed by 
the Magistrate subsequently expressing his satis¬ 
faction that there was a likelihood of a breach 
of the peace, and before the parties had been 
called upon to file written statements, the sub¬ 
sequent proceedings were neither illegal nor 
irregular. 

(3) The grounds taken up before the learned 
Sessions Judge have been reiterated in this 
Court and the first point which has been raised 
is that the proceedings which followed the 
attachment were irregular and invalid. In sup¬ 
port of this contention, two rulings have been 
cited by the learned counsel for the applicant, 
— ‘Basdeo v. Badri Narain’, AIR 1952 AU 186 
(A) and — ‘State v. Mukanda Singh’, AIR 1951 
All 621 (B). In both these reported cases, it was 
held that it was not open to a Magistrate to 
direct the Sub-Inspector to make an attachment 
if he found that there was an apprehension of 
a breach of the peace and that it was the duty 
of the Magistrate to satisfy himself if there was 
a likelihood of a breach of the peace and then 
to pass an order of attachment. 

There can be no doubt that a Magistrate ac¬ 
quires jurisdiction to take proceedings under S. 
145, Criminal P. C., only after he expresses his 
satisfaction, either on a police report or other¬ 
wise, that there was a likelihood of a breach of 
the peace. The option of attachment given to 
the Sub-Inspector in the present case, and the 
subsequent attachment made by him, were there¬ 
fore certainly illegal. It remains, however, to be 
seen if this illegal attachment affected the sub¬ 
sequent proceedings. On 20-5-1950, the Magistrate 
passed an order in which he mentioned that he 
was satisfied that there was an apprehension of 
a breach of the peace and direct^ the parties 
to file written statements. No order for filing 
written statements was made before this order 
was made, although the Magistrate had asked 
notice to issue to both parties and both parties 
had turned up. 

It was not necessary for the Magistrate to have 
issued notice to both parties, but if he did so. 
the subsequent order will not become invalid on 
that score. If a Magistrate is very cautious and 
chooses to call the parties in order to be satis¬ 
fied as to whether there was or was not an ap¬ 
prehension of a breach of the peace, and passes 
an order only after hearing them, or iri their 
presence, the order cannot be said to be invalid. 
It was, therefore, on 20-5-1950, that the Magis¬ 
trate validly assumed jurisdiction to proceed un¬ 
der S. 145. If the earlier attachment was in¬ 
valid, it would mean that there was no attach¬ 
ment of the property. 

(4) It is not necessary for a Magistrate to pass 
an interim order of attachment in every case 
under S. 145, Criminal P. C. The attachment has 
to be made only if there is an emergency or if 
the Magistrate thinks it fit so to do. Even, there¬ 
fore, if there had been no valid attachment in 
this case, and the Magistrate had assumed juris¬ 
diction by making an order such as the one 
which was passed on 20-5-1950 he was perfectly 
competent to proceed with the inquiry, and if 
he came to the conclusion that the applicant 
was in possession of the property on the date 
when the application was made, he was em¬ 
powered to pass an order directing the party 
found in possession on the date of the applica¬ 
tion to be put into possession and to restrain 
the other i>arty from disturbing the possession of 
the appUcant. 


A. L R. 

In the case mentioned above, ‘State v. 
Mukanda Singh (B)’, the final order passed by 
the Magistrate was that as he was not satis¬ 
fied that any of the parties to the dispute was 
in actual possession, he directed the attachment 
to continue till the question was decided by a 
competent Court. It was held that there being 
no valid attachment the order was invalid. In 
the present case, however, the non-existence of 
a valid attachment did not affect the final order 
in the case which could have been passed even if 
there had been no attachment. I, therefore, 
agree with the view taken by the learned Ses¬ 
sions Judge that the illegality of the attachment 
did not affect the subsequent proceedings. 

<5) Another point which has been pressed in 
arguments is that the applicant was not found 
in actual physical possession of the plots and 
as such she should not liave been given posses¬ 
sion of the plots by the Magistrate. Both the 
Courts below have found it as a matter of fact 
that Smt. Rani XJdai Kuar had been in posses¬ 
sion on the date when the application under S. 

145, Criminal P. C. was made. The Magistrate 
as also the learned Judge have discussed the 
evidence and have come to a conclusion on a 
finding of fact and it is not open to me to disturb 
that finding of fact in the absence of any com¬ 
pelling or sufiicient reasons. The applicant had 
been ejected from the plots in due coui*se and 
had no valid title to the plots in dispute nor 
did he claim any lawful right to possession. The 
High Court would be loath to interfere with a 
finding of fact in such a case. 

There is nothing in the judgment of the 
Courts below to show that on the date when the ^ 
application was made, Rani Udai Kuar had not ^ 
been in actual physical possession of the plots 
but had been in possession through sub-tenants. 
There is no doubt some evidence to show that 
about a year before the application had been 
mjade some of her sub-tenants had been in 
possession of some plots for some time on 
■batai’. This evidence was evidently led to prove 
that the applicant had been in possession all 
through but did not go to show that on the date 
when the application was made the plots were in 
the possession of sub-tenants. The question, 
therefore, whether the words “actual possession” 
mentioned in S. 145 would cover cases in which 
a person claims to be in possession thi-ough sub¬ 
tenants or tenants does not arise. 

(6) Lastly, it has been argued that the decree 
for possession had been obtained by the Court 
of Wards and there was nothing on the record 
to show as to how Rani Udai Kuar claimed to 
be in possession of the plots. It appears that 
the plots had been in the possession of Smt. 

Rani Udai Kuar in lieu of maintenance. This < 

question was also not raised in any of the two 
Courts below and the contention has no force. , 

(7) No other point has been pressed in argu- i 

ments. The application for revision is, therefore, » 3 
rejected. a 

B/V.R.B. Application rejected. 

- ii 
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AGARWALA AND ROY JJ. (15-1-1954). 

Mushtaq, Appellant v. State. J; 

Criminal Appeal No. 571 and Cri. Revn. No. 

1184 of 1951. against Order of Addl. S. J., Moraaa- 
bad, D/- 2-6-1951. K 

(a) U. P. First Offenders' Probation Act (6 ^ 

of 1938), S. 4 — Offence under S. 376, Pena! Code. ijj 


Mushtaq v. State ( Agarwala JJ 
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Section 4 does not apply to a person who 
is convicted of an offence punishable with 
death or transportation for life. An offence 
under S. 376. Penal Code, is punishable with 
transportation for life. (Para 9) 

(b) U. P. Children Act (1 of 1952), Ss. 29, 75 — 
Applicability of S. 29 during pendency of ap¬ 
peal. 

If a person is arrested in connection with 
offences under the Act itself and if he is a 
child on that date, he can get the benefit ci 
the Act. Otherwise, a person must be a child 
on the date on which an application oral or 
written is made for extending the benefit of 
S. 29. Where the accused were not arrested 
in connection with any offence provided Cor 
by the Act. The Court can extend the bene¬ 
fit of S. 29 of the Act only if the acc’used 
is a child when an oral request is being made 
to the appellate Court; when the accused is 
over 16 years of age the Court cannot deal 
with him under S. 29 on the ground that 
he was a child when he committed the 
offence and he was also a child when the 
proceedings were initiated against him and 
even when the Couit below convicted him. 

(Para 10) 

(c) U. P. Children Act (1 of 1952), Ss. 1*, 29 — 
Scope. 

The seduction and indulgence in immoral 
behaviour is made punishable under the Act 
if it is done with a girl under the age of 16. 

As the complainant was a giid mider the age 
of 16 the accused could be punished under S. 

17 in addition to their being punished under 
the Penal Code. But this does not mean that 
the benefits of S. 29 of the Children Act could 
not be extended to them, if they were child¬ 
ren at this lime. (Para 11) 

(d) Penal Code {I860), S. 37S — Punisluneut 
(Criminal P. C. (1898), S. 439). 

What has to be considered by the Court in 
determining the question of sentence is the 
age when the person committed the offence, 
and not when he is being dealt with by the 
Court. The offence of rape under S. 376 is 
punishable with transportation for life. 

Held that taking everything into considera¬ 
tion, a sentence of eight months’ rigorous im¬ 
prisonment was wholly inadequate and that 
a sentence of two years* rigorous imprison¬ 
ment should have been awarded. (Para 13) 

Anno: Penal Code, S. 376, N. 6, Cr. P. C., S. 439, 
N. 29. 

D. P. Uniyal. Dy. Govt. Advocate, for the State; 
S. N. Mulla and Radha Krishna, for Appellant. 

AGARWALA J.: 

‘ Mushtaq and Kalwa. two boys aged 15 and 14 
at the time of the commission of the offence, 
that is on 8-5-1950. were prosecuted under S. 

^ 376, I. P. C. on a charge of commiLting rape on 

a girl of 11 years of age. 

(2) Tlie prosecution case w-as that on 8-5-19a0, 
in the afternoon while the girl Dropadi and her 
brother Rup Chand w'ere digging earth from a 
village pond, these two boys coming from an ad¬ 
joining village W’ere grazing their cattle nearby. 
The brother Rup Chand v/ent away home, and 
they took advantage of the girl being alone and 
felled her down and committed rape on her, one 
after the other. When the girEs brother return¬ 
ed, he heard the cries of his sister and on run¬ 
ning up found one of the boys committing rape 


on her and the other holding her by the hands. 
He raised an alarm and the two boys ran away. 
Other people came on the scene and they gave 
a chase to the boys and caught them and took 
them to the police station, where the first in¬ 
formation report was lodged by Rup Chand on 
the same day at about 7-5 P.M. 

(3) The defence oi Mushtaq and Kalwa was 
that they had nothing to do with the matter 
and that they had been implicated on account 
of enmity, and it was suggested on their behalf 
that somebody else might have committed rape 
on the girl. 

(4) The girl was medically examined and she 
was found to have been recently raped. The 
•lungis' of the boys were also examined and they 
were found to have blood-stains and sperma¬ 
tozoa on them. 

(5) Tne prosecution produced the girl Dropadi 
and Rup Chand and lour other persons as wit¬ 
nesses. On considering the entire evidence on 
the record the learned Sessions Judge came to 
the conclusion that Mushtaq, indeed, did ravish 
the girl; and so far as Kalwa was concerned 
that Kalwa did certainly aid Mushtaq but that 
as against Kalw^a himself committing rape there 
was ihe solitary statement ol the girl, and he 
held that Kalwa could be convicced only of 
abetting and aiding the offence which Mushtaq 
committed. He consequently held that both of 
them were guilty under section 376, I. P. C. and 
sentenced each of them to eight months' rtge- 
rous imprisomnent, and in addition to this he 
sentenced Mushtaq to eight stripes. 

In the case of Kalwa, as he was of the age 
of 14, the learned Sessions Judge added that the 
benefit of the First Olienders’ Probation Act 
might be extended to him. He, therefore, ordPr- 
ed that instead of Kalwa being detained in jail, 
that Kalwa be set at large under section 4 of 
the U. P. First Offenders’ Probation Act with 
two sureties in the amount of Rs. 250/- to 
keep the peace and to be of good behaviour for 
three years and to appear and receive sentence 
when called upon to do so. He made certain fur¬ 
ther directioixs in this connection. 

(6) Mushtaq appealed against the sentence and 
on reading the Sessions Court judgment, a learn¬ 
ed Judge of this Court issued notice to Kalwa 
to show cause why the application of the First 
Offenders' Probation Act by the Sessions Judge 
should not be set aside and he should not be 
sent to jail, and to Mushtaq to show cause why 
his sentence of imprisonment should not be en¬ 
hanced. The appeal of Mushtaq and the notice 
issued to Mushtaq and Kalwa by the learned 
Judge of this Court have both come up for deci¬ 
sion before us now. 

(7) After having heard learned counsel for the 
appellant Mushtaq and also on the notice for en¬ 
hancement on behalf of both Mushtaq and 
Kalwa and after perusing the record, we have 
come to the conclusion that the case against 
both of them was amply established by the evi¬ 
dence on the record. 

(8j The evidence of the girl and of her brother 
Rup Chand and at least two of the witnesses. 
Himmat and Phool Singh, is worthy of reliance. 
They were, therefore, rightly convicted under 
section 373, I. P. C. 

(9) The only question for determination now 
is whether the sentence in the case of Mushtaq 
was adequate, and whether the application of 
the First Offenders’ Probation Act in the case 
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of Kaiwa was justified in law or not. The appli¬ 
cation of the First Offenders' Probation Act was 
certainly erroneous, because section 4 of the Act 
does not apply to a person who is convicted of 
an offence punishable with death or transporta¬ 
tion for life. An offence under S. 376, I. P. C. 
is punishable with transportation for life. The 
benefit of the First Offenders’ Probation Act 
could not, therefore, have been extended to 
Kaiwa. 

But it was urged by learned counsel for the 
accused that Kaiwa could be given the benefit 
of the U. P. Cliildren Act (Act No. 1 of 1952) 
which, though not in existence at the time when 
the learned Sessions Judge recorded the convic¬ 
tion, has now come into existence during the 
pendency of the appeal. Under this Act a 
"child", who is defined as a person below the 
age of 16, can be given the benefits provided by 
the Act if he is convicted of any offence punish¬ 
able with transportation for life. Section 29, 
upon which reliance is placed, reads as follows ; 

"Where a child is found to have committed an 
offence punishable with transportation or im¬ 
prisonment, the court, if satisfied on inquiry 
that it is expedient so to deal with the child, 
may order him to be sent to an approved 
school for such period of stay as will not ex¬ 
ceed beyond the time when the child v/ill at¬ 
tain the age of 18 years or for a shorter period, 
the reasons for such period to be recorded in 
writing.” 

The section empowers the Court to send a 
"child” to an approved school if it thinks that 
it is expedient so to deal with the child. "Child”, 
as we have already observed, means a person who 
is under 16 years of age. Both the accused were 
under the age of 16 years when they committed 
the offence: Mushtaq was 15 and Kaiwa was 
14. Mushtaq was over 16 when he was convicted 
by the court below, and Kaiwa was 15 when he 
was convicted by the court below. So that Kaiwa 
could have been dealt with under the U. P. 
Children Act, if that Act had been in existence 
at that time. The Act has come into force dur¬ 
ing the pendency of the appeal and the question 
comes up before us now after three years of the 
institution of the appeal. 

(10) The question is whether the Act at this 
time when we are asked to apply it is applica¬ 
ble, and, when even Kaiwa is over 16 years of 
age, we can deal with him under S. 29 on the 
ground that he was a child when he committed 
the offence and he was also a child when the 
proceedings were initiated against him and even 
when the court below convicted him. Under S. 
75 of the Act the crucial date on which the 
age of the accused is to be considered is the 
date either on which the proceedings under the 
Act were initiated against him, or on which he 
was arrested in connection with which proceed¬ 
ings were initiated against him under the Act. 

It may be mentioned that the Children Act it¬ 
self creates certain offences and provides for 
their punishment. Therefore, if a person is 
arrested in connection with those offences, and 
if he is a child on that date, he can get the 
benefit of the Act. Otherwise, a person must be 
a child on the date on which an application oral 
or written is made for extending the benefit of 
S. 29 of the Act. The former contingency does 
not apply to the present case as the appellants 
were not arrested in connection with any offence 
provided for by the Act. So we can extend the 
■benefit of s. 29 of the Act only if Kaiwa is a 


child ‘how' when an oral request is being made 
to the Court. Since he is over 16, we do not 
think that we can act under S. 29 at all. Section 
29, therefore, cannot be applied to Kaiwa much 
less to Mushtaq. 

(11) The lea^-ned Deputy Government Advo¬ 
cate had raised a contention in this connection 
which may also be dealt with here. He urged 
that because of S. 17 of the Children Act, even 
if Kaiwa was under 16, the benefit of S. 29 could 
not have been given to him. We do not think 
that this contention is sound. Section 17 reads 
as follows : 

"Whoever seduces or indulges in immoral be¬ 
haviour with a gh'l under the age of sixteen 
years shall, on conviction, be punished with 
imprisonment of either description for a term 
which may extend to two years or with fine 
which may extend to one thousand rupees or 
with both.” 

All that section 17 does is that it provides for 
a fresh offence. It creates an offence and pro¬ 
vides for its punishment. The offence that it 
creates is seduction or immoral behaviour with 
a girl under 16. The section does not necessarily 
conflict with any other provision of the Indian 
Penal Code; those provisions are mot in any 
way modified by this Act. The seduction and in¬ 
dulgence in immoral behaviour is made punish¬ 
able under the Act if it is done with a girl un¬ 
der the age of 16. As Dropadi was a girl under 
the age of 16, Kaiwa and Mushtaq could be 
punished under section 17 in addition to their 
being punished under the Indian Penal Code. 
But this does not mean that the benefits of S. 
29 of the Children Act could not be extended to 
them, if they were children at this time. 

(12) The result, therefore, is that Kalwa’s sen¬ 
tence under S. 376, I. P. C. of eight months’ 
rigorous imprisonment, which was imposed by 
the learned Sessions Judge, must be restored and 
the application of the First Offenders’ Probation 
Act to him must be set aside. He is on bail, he 
shall be taken into custody forthwith and shall 
serve out his sentence. 

(13) The next question to be decided ^ whe¬ 
ther we should enhance the sentence imposed 
on Mushtaq. He was 15 at the time when he 
committed the act and of the age of 16 when 
the conviction was recorded by the court below. 
He is now 18^ years of age. But his age at the 
present moment cannot be taken into considera¬ 
tion in considering the question of enhancement. 
What has to be considered by the Court in 
detennining the question of sentence is the age 
when the person committed the offence, and not 
when he is being dealt with by the Court. 

The question, therefore, which we have to con¬ 
sider is, what should be the proper punishment 
for Mushtaq, assuming him to be of the aS® ® 

15 when he committed the offence. The 
discloses that he was a normally well-built 
of 15 and capable of sexual intercourse, 
court below has remarked that such offenc 
should be dealt with severely. We are also of 
same opinion. The offence of rape under S. ^ 
is punishable with transportation for life. Taxing 
everything into consideration, we think that » 
sentence of eight months’ rigorous 
was wholly inadequate and we think that ^ , 

tence of two years’ rigorous imprisonment snomu 
have been awarded to him. We accordingly 
hance the sentence of imprisonment im 
posed on Mushtaq and sentence nim 
two years’ rigorous imprisonment under 
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376, L P. C. The sentence of stripes will 
remain and is confirmed. He will surrender to 
his bail and serve out the sentence. The sentence 
of stripes will be administered to him when he 
is medically found fit for the same. The ap¬ 
peal of Mushtaq is dismissed. 

(14) Leave to appeal to the Supreme Court is 
refused. The notice for enhancement is dealt 
with as stated above. 

B/D.H.Z. Order accordingly. 
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AGARWALA AND MUKHERJI JJ. (30-11-1953). 

State V. Tirath Das, Opposite Party. 

Criminal Ref. No. 252 of 1951. 

(a) Criminal P. C. (1898), S. 307 — “After 
giving due weight to the opinions of the Sessions 
Judge and the jury”. 

The verdict of the jury is to be disregard¬ 
ed only when it can be said that upon the 
evidence no reasonable body of men could 
have reached the conclusion arrived at by it. 
and it is in this light that the expressions 
‘perverse’ or ‘manifestly wrong’ or against 
the weight of evidence’, should be interpreted. 
When, however, the High Court calls for fur¬ 
ther evidence in the case the High Court is 
not restricted to take the view taken by the 
jury upon the evidence before it, even though 
it could not be said that the view was such 
as no reasonable body of men could have 
arrived at. The reason is that the fresh evid¬ 
ence taken by the High Court not being 
before the jury its verdict suffers from an 
infirmity and could not be given that weight 
to which it would otherwise be entitled, and 
in such a case the High Court is directed to 
do what in its opinion the ends of justice 
required to be done. 

Again, no doubt the opinion of the Sessions 
Judge is also to be given due weight. But 
when it could not be said that the verdict of 
the jury was such as no reasonable body of 
men could have reached upon the evidence, 
the opinion of the Sessions Judge is of little 
weight, and it is the verdict of the jury that 
ought to prevail. Difference has to be made, 
no doubt between a verdict of jury which is 
unanimous, and a verdict which is upon a 
bare majority. An unanimous verdict will 
undoubtedly carry more weight w'ith the 
High Court, and though due weight must be 
given even to majority verdict, it is not enti¬ 
tled to that amount of weight which will be 
given to an unanimous verdict. 

No difference between a verdict of guilty 
and a verdi''^ of ‘not guilty’ can be made. 
Once the jury has given a verdict either of 
guilty or not guilty, the scales are even bet- 
^'’een the State and the private individual, 
namely, the w'eight that has to be attached 
to the verdict of jury whether of guilty or 
uot guilty must be the same and cannot 
differ merely because it is of 'not guilty' rather 
than of guilty’. Case law referred. 

(Paras 8, 9) 

Anno: Cr. P. C. S. 307 N. 4 and 11 

1949 Mitra: S. 307, P. 985 N. 935 “Necessary 

• • Justice ’ and P. 989 N. 938 “When _ inter- 

ttre” (Conflict in views between different High 
Courts before the P. C. decision in AIR 1946 P. C. 
151 (154) not brought out in Mitra — Conflicting 
decisions given pell-mell in Mitra.) 


Cr. P. C. S. 307 N. 13. 

1949 Mitra: S. 307 P. 988 N. 937 “Opinion .... 
jury “(Conflicts not brought out in Mitra — AIR 
1946 P. C. 151 (154) which has settled. Some of 
ihe conflicts nob noticed in Mitra). 

(b) Penal Code (1860), Ss. 405, 409 — Debtor 
and creditor. 

The one underlying idea in S. 405 is un¬ 
doubtedly this that the property which is the 
subject matter of entrustment, or in respect 
of which dominion is passed over to the ac¬ 
cused, does not even for the time being, be¬ 
come the property of the accused which he 
could use for his own purposes. Thus the 
section does not cover the case of a loan or 
of an advance of money when the borrower 
br the depositee intends to use or utilise that 
money, for the time being, till he is in posses¬ 
sion of it, although he may have to return 
an equivalent amount later on to the person 
making the advance with or without interest, 
or compensation for the use thereof. 

The amount of Rs. 10,000/- was handed 
over by the complainant to the accused to 
be sent to his firm in the first instance, and 
to be held by the firm for the purchase of 
goods; no interest was payable and the re¬ 
ceipt of the amount was denied when it was 
demanded. 

Held that upon the facts a relation of debtor 
and creditor was created between the parties. 
The beneficial ownership in the money so ad¬ 
vanced to the accused was intended to be 
transferred to firm and his partners in the 
firm, and it could not be said that it was 
intended that he was to keep the money in¬ 
tact in his possession and make no use of it 
at all whether or not interest was paid on it. 
The amount was not to be returned in specie 
and the depositee was entitled to use the 
amount in his own business, but was bound 
to return the equivalent amount according 
CO the directions of the complainant. This 
was not a case of entrustment of money m 
respect of which the accused was supposed to 
have committed any breach of trust within 
the meaning of S. 409. ‘Case law discussed’. 

(Faras 10, 11, 13) 

Anno: Penal Code, S. 405, N. 3, 15, 20. 

CASES REFERRED Paras 


(A) (V33) AIR 1946 PC 151: 47 Cri LJ 905 (PC) 8 

(B) (V15) AIR 1928 Cal 732: 55 Cal 879: 29 

Cri LJ 823 8 

(C) (02) 29 Cal 128: 6 Cal WN 253 8i 

(D) (V19) AIR 1932 Lah 345: 13 Lah 573: 33 

Cri LJ 220 8 

(E) (’74) 13 Beng LR App 19: 20 WR Cr 73 8 

(F) (’91) 15 Bom 452 8 

(G) (V14) AIR 1927 Cal 848: 54 Cal 708 8 

(H) (V15) AIR 1928 Mad 1186: 30 Cri LJ 317 

(FB) 8 

C ) (’32) 34 Bom LR 896 8 

(J) (V23) AIR 1936 PC 171: 17 Lah 557 (PC) 11 

(K) (V40) AIR 1953 SC 145: 1953 SCR 1057 (SC) 11 

(L) (’01) 32 Pun Re Cr 1901: 135 Pun LR 1901 11 

(M) (’13) 14 Cri LJ 145: 7 Law Bur Rul 16 (FB) 12 

(N) (’94) 16 All 88: 1894 All WN 23 13 


B. D. Gupta, for the State; Dr. M. H. Faruqui, 
Govt. Advocate, for Opposite Party. 

AGARWALA J.: 

This is a reference by the learned Assistant 
Sessions Judge of Kanpur in a jury trial. Tlie 
facts of the case briefly stated are as follows: 
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(2) The complainant Inder Singh, formerly 
resided at Lyallpur in West Punjab (Pakistan) 
and carried on business in cloth. He used to 
purchase cloth tlnnugh the agency of a him called 
Jhangiram Hukumchand carrying on business of 
‘pukka Arhatiyas' at Bombay. The firm of Jhangi¬ 
ram Hukumchand was owned by three persons, 
namely, Hukumchand, nov\r deceased, Tirathdas, 
opposite party, and one Ram Chandra. The firm 
as 'pukka Arhatiyas’ used to buy goods for their 
constituents from merchants at Bombay and used 
to make pajanent to the sellers for the purchases 
made by them. Somecimes the constituents would 
deposit money \vith the firm in advance to be 
accounted for later on and set oS. against future 
purchases. Once the complainant Inder Singh had 
deposited a sum of Ks. 14.000/- with this firm, 
and interest was paid by this firm on this amount. 
After the partition of India the complainant 
settled down at Kanpur. 

On 22nd July 1949 the complainant entrusted a 
sum of Rs. 10,000/- to Tirathdas, opposite party, 
to be sent to Bombay lor being deposited in the 
said firm. An entiy relating to this transaction 
was made by Tirath Das in the books of the 
complainant and it was to the following efiect: 

"Lekha Jhangiram Hukumchand Bombay wale 

Sambat 2006, 10,000/- Salii Jhangiram Hukum¬ 
chand Akhri Das Hazai Kanpur men lunme 

Dia Miti Sawan Badi 12 Bombay Pathan Waste. ’ 

This entry did not mention specifically for what 
purpose this money was handed over to Tirath¬ 
das. It was only mentioned that the money was 
handed over to him to be sent to the Bombav 
firm Jhangiram Hukumchand. The allegation of 
the complainant was that certain goods were in¬ 
tended to be purchased by the complainant 
through the agency of the firm Jhangiram 
Hukumchand. and this money was given so that 
it might be utilised for the said purchase. 

The money was no doubt sent by Tirathdas to 
his firm at Bombay. There is an entry of the 
amount in the books of the finn. Certain rates 
had been quoted to the complainant by Tirathdas 
while he was at Kanpur, but the rates having 
meanwhile gone up the complainant considered 
that the purchase of the goods would not be 
profitable, and so he directed the firm Jhangiram 
Hukumchand not to purchase those goods but to 
keep the amount of Rs. 10,000/- in deposit with 
them till the complainant was able to obtain a 
licence for the sale of whole-sale cloth. The com¬ 
plainant obtained a licence for the sale of whole¬ 
sale cloth in the month of December 1949, and 
sent his younger brother to Bombay to make 
purchases through the agency of the firm of the 
opposite party. Five bales of cloth were purchased. 

The opposite party, Tirathdas and the deceased 
Hukumchand were asked to arrange for the pay¬ 
ment out of the amount in deposit with them. 
But they did not do so with the re.sult that the 
complainant had to pay the amount himself. The 
complainant then, so the prosecution story ran, 
vent to Bombay and asked Tirathdas and Hukum¬ 
chand why they did not make the payment as 
arranged and asked them to return the deposit 
money. Tirathdas and Hukumchand, according to 
the prosecution, asked the complainant to wait for 
ten days when the entire deposit money would 
be retuj-ned. 

The complainant waited for ten days. But the 
deposit money was not returned, and so the com¬ 
plainant lodged a complaint in the Court of the 
City Magistrate at Kanpur for criminal breach of 
trust under S. 409, Penal Code against Tirathdas 
and Hukum Chand. The offence was tried by a 


jury. During the pendency of the proceedings 
Hukumchand died. The Magistrate committed 
'Tirathdas, the opposite party, to the Court of 
session. 


(3) Tirathdas’s defence was that the financing 
partner was Hukumchand and that Ram Chandra 
and he were working partners. The profits and 
losses were to be in the ratio of ten annas for 
Hukum Chand, three annas for Ram Chandra 
and thi-ee annas for Tirath Das. The amount of 
Its. 10,000/- which was handed over to Tirath Das 
at Kanpur was duly sent by him to his Bombay 
firm and credited to the complainant’s account in 
the firm. The amount was deposited by the com¬ 
plainant because the money was lying idle with 
him and he wanted to earn interest on it, and 
that it was not trust money, that since Dewali of 
the year 1949 Tirathdas ceased to be a partner 
of the firm, and in January 1950 he joined another 
firm by the name of Lachmandas Asandas and 
that at the time when the demand is said to have 
been made in March 1950, he had ceased to be a 
member of the firm of Jhangiram Hukumchand. 

Tirath Das did not give any explanation as to 
why the firm Jhangiram Hukumchand had failed 
to return the sum of Rs. 10,000/-. The charge 
against Tirathdas was that he having been 
entrusted with Rs. 10,000/- “as agent of the 
complainant’s firm” by the complainant and in 
the way of his business committed criminal 
breach of trust in respect of the said sum by 
conversion thereof on 1-3-1950 by denying the 
receipt of it. 

(4) In support of the prosecution case one 
MoLan Das was examined. He deposed that in 
ins presence Inder Singh is said to have made 
a demand for the return of Rs. 10,000/- which 
was refused by Hukum Chand and also Tirath¬ 
das. Himmat Singh, a cloth dealer, at Kanpur 
said that the amount of Rs. 10,000/- was entrust¬ 
ed to Tirathdas 'for the purchase of the goods 
ordered’. Certain documents were also produced 
in evidence. These were the entries from the 
account books of the complainant and the ac¬ 
count books of the firm Jhangiram Hukumchand. 
The entries about the advance of Rs. 14,000/- 
priqr to the advance of Rs. 10,000/- in dispute 
were also proved, and they showed that interest 
had been paid on the amount of Rs. 14,000/-. No 
interest was, however, paid on the sum of Rs. 
10.000/-. But it was explained that interest was 
paid when the amount was returned, and as the 
amount was not returned no interest was shown 
to have been paid in the account books. 

(5) In defence, besides some formal witnesses, 
one Panna Lai, a servant of the fii-m Jhangiram 
Hukum Chand, was produced. Pie swore that the 
rate of interest paid by his firm on outstandings 
was 6 per cent, per annum, that Hukumchand 
operated the accounts, that Tirathdas left the 
firm Jhangiram Hukumchand in Dewali of the 
year 1949, that money to the extent of Rs. 
1,50,000/- was owed by people to the finn Jhangi¬ 
ram Hukumchand, while the firm itself had not 
to pay more than Rs. 20.000/- to others. In other 
words, he proved that the firm Jhangiram Hukum¬ 
chand was an insolvent firm. He also admitt^ 
that the amount of Rs. 10,000/- was not paid 
back to Lider Singh, complainant, nor were the 
goods supplied to him. The firm Jhangiram 
Hukumchand ceased to exist about two months 
before he gave evidence in Court, that is to say» 
much after the supposed demand was made for 
the refund of Rs. 10,000/-. 

(6) The jury re1,urned a verdict of guilty by a 
majority of 3 to 2. The learned Judge disagree 
with the verdict and made the reference. The 
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opinion of the learned Additional Sessions Judge 
Wits that the amount of Rs. 10,000/- which was 
handed over hy the complaini-nt to Tiratlid?,s, 
opposite party, was not trust money within the 
meaning of Section 409 of the Indian Penal Code, 
and that it was merely a loan to the iirm of the 
opposite party to be accounted for and adjusted 
as and vdieii purchases were made by the com¬ 
plainant tlirough them and that on outstandings 
customarj- interest was payable as had been done 
on a previous occasion when a sum of Rs. 14,000/- 
was deposited. He was further of opinion that 
no reasonable body of men could have come to 
the conclusion that tliis was tioist money. 

(7) There is dispute between the parties whether 
interest was to be paid on the sum of Rs. 10,000/- 
so long as it was not used by the opposite party's 
firm Jhangiram Hukumchand in me purchases 
made on account of the complainant. Further, 
there is difference between tne parties as to 
whether the opposite party refused to pay the 
amount when demanded by the complainant, or 
denied the receipt of Rs. 10,000/- by Uie opposite 
party. The complainant himself denied the re¬ 
ceipt Of the interest and he led evidence to show 
that Rs. 10,000/- was demanded, and its payment, 
even its receipt v/as denied. If we were to decide 
for ourselves the disputed points in the case we 
will have no hesitation in holding thet the 
amount of Rs. 10,000/- was advanced in the usual 
course of business by the complainant under an 
expressed or implied agreement that interest as 
usual, which is shown to be 6 per cent, per 
annum, was payable on outstandings, and that 
the amount was to be utilised in Uie purchase 

of goods. 

We would also hold that the amount v/as not 
paid by the Bombay firm, and as the demand 
Was made in March 1950 we would hold that 
demand was probably made from Hukumcliand as 
Pirathdas had ceased to be a partner by that 
time, and it was Hukumchand who had refused 
to make the payment. We would further hold 
1^t the strings of the finances of the firm 
^angiram Hukumchand were in Uie hands of 
Hukumchand, and Tirathdas having ceased to be 
a partner was not in a position to return the 
amount out of the funds of the firm. 

But the question that has been argued is 
whether we should not, before we come to our 
own conclusions, take into account the verdict 
of the jury and hold contrary to what has been 
held that no reasonable set of persons could have 
come to that conclusion. In fairness to the jury 
It is possible to say that the jury could have, 
on the evidence on the record come to its own 
conclusions, namely, that interest was not pay¬ 
able on the sum of Rs. 10,000/- because it was 
never paid, that a demand was made from 
Hukumchand and Tirathdas as deposed to by the 
witness, Motan Das, and that the very receipt of 
Bs. 10,000/- was denied by them. 

^ (8i Before the Privy Council decision in — 
Ramanugraha Singh v. Emperor’, AIR 1946 PC 
151 (A), there used to be difference of opinion 
amongst the various High Courts in India as to 
sanctity to be attached to the verdict of a 
jury v.'hich has not been accepted by the Sessions 
•Judge in a jury trial One line of cases—(‘Empe- 
I'or V. Ramchandra Roy’, AIR 1923 Cal 732 (B); 

Tlmperor v. LyaU’, 29 Cal 128 (C) and — 
Crown V. C. BarwilP, AIR 1932 Lah 345 (D)) was 
lu the effect that once the verdict of jury was 
r^t accepted by the Sessions Judge and he made 
™ reference to the High Court under S. 307, 
Criminal P. C., the High Court was absolutely 


tree and untrammelled by the opinion of the 
jui-y, to come to its own conclusion on laols and 
Lo decide the case accordingly. 

'Phe other view was that even though the High 
Court has power to decide according to Us ov.rx 
Views, this power should be exercised only when 
the verdict ol the jury is found to be perverse, or 
in other words, when the Fhgh Court considers 
that ui>on the evidence no reasonable body of men 
could have reached the conclusion arx'ived at by 
the jury. It was also said that the High CouI^ 
would not interiere unless the verdict was mani¬ 
festly wrong, or clearly against the weight of 
evidence: — ‘Queen v. Sham BagdU, 13 Beng LR 
App 19 (Ex; — ‘Queen Empress v. Dada Ana', 15 
Bom 452 (P); — ‘Emperor v. Harmoimn Das’, 
AIR 1927 Cal 848 (.G;; — ‘Veerappa Gound;n v. 
Emperor’, AIR 1928 Mad 1186 (H> and ^ ‘Empe¬ 
ror V. Bailali’, 34 Bom LR 896 (In 

The Privy Council set at rest the controversy 
in the cases already meiuioned. They held that 

"The Legislature no doubt realised that the 
introduction of trial by jury in the Mofussil 
W'ould be experimental, and might lead to mis¬ 
carriages of justice tlnough jurors, in their 
ignorance and inexperience, returning erroneous 
verdicts. iDOction 3U7 was intended Lo guard 
against this danger and not to enable the Ses¬ 
sions Judge and the High Court to deprive tne 
jurors, acting properly within their pcvvcrs. ol 
the right to determine the facts conferrod upon, 
them by the Code. 

If the jury have reached a conclusion upon 
the evidence which a reasonable body of men 
might reach, it is not necessary for the ends ol 
justice that the Sessions Judge should refer the 
case to the High Court merely because he him¬ 
self would have reached a different conclusion 
upon the facts, since he is not the tribunal to 
determine the facts. He must go further than 
that & be of opinion that the verdict is one which 
no reasonable body of men could have reached 
upon the evidence.’’ 

Their Lordships further obsen-ed— 

"The powers of the High Court in dealing wnth 
the reference are contained in sub-S. (3 j of S. 
307. It may exercise any of the powers which 
it might exercise upon an appeal, and this in¬ 
cludes the power to call fresh* evidence conferred 
by S. 428. The court must consider me whole- 
case and give due weight to the opinions of the 
Sessions Judge & jury, and then acquit or con¬ 
vict the accused. In their Lordships’ view the 
paramount consideration in the High Coui’t 
must be whether the ends of justice require 
that the verdict of the jury should be set aside. 

In general, if the evidence is such that it can 
properly support a verdict either of guilty or not 
guilty, according to the view taken of it by the 
trial court, and if the jury take one view of the 
evidence and the Judge thinks that they should 
have taken the other, the view' of the jury must 
prevail, since they are the Judges of the fact. 

In such a case a reference is not justified, and 
it is only by accepting their view tnat the’liigh 
Court can give due w'eight to the opinion of the 
jury. If, however, the High Court considers that 
upon the evidence no reasonable body of men 
could have reached the conclusion arrived at bv 
the jury, then reference v/as justified and the 
ends of justice require that the verdict be dis¬ 
regarded.” 

We think that there can be no doubt about the 
meaning of their Lordships. They have clearly 
laid down that the verdict of the jury is to be dis- 
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regarded only when it can be said that upon the 
evidence no reasonable body of men could have 
reached the conclusion arrived at by it, & it is in 
this light that the expressions ‘perverse’ or ‘mani- 
Xestly wrong’ or ‘against the weight of evidence’, 
which had been used by the Indian Courts in the 
line of cases approved of by the Privy Council, 
should be interpreted. When, hov/ever, the High 
Coui-t calls for further evidence in the case the 
High Court was not restricted to take the view 
taken by the jury upon the evidence before it, 
even though it could not be said that the view was 
such as no reasonable body of men could have 
•an’ived at. 

The reason is that the fresh evidence taken by 
the High Court not being before the jury its 
verdict suffers from an infirmity and could not be 
1 given that weight to which it would otherwise be 
.entitled, and in such a case the High Court is 
I directed to do what in its opinion the ends of jus- 
;tice required to be done. Again, no doubt the 
'Opinion of the Sessions Judge is also to be given 
'due weight. But we have to remember that his 
'opinion is entitled to weight only when he himself 
has done his duty, namely, of making a reference 
not merely because he thought that a different 
conclusion upon the facts should have been 
reached, but because the verdict of the jury was 
one which no reasonable body of men could have 
reached upon the evidence. 

Therefore it comes to this that when it could 
not be said that the verdict of the jury was such 
as no reasonable body of men could have reached 
upon the evidence, the opinion of the learned 
Sessions Judge is of little weight, and it is the 
verdict of the jury that ought to prevail. Differ¬ 
ence has to be made, no doubt between a verdict 
of jury which is unanimous, and a verdict which 
is upon a bare majority. An unanimous verdict 
will undoubtedly carry more weight with this Court, 
and though due weight must be given even to 
majority verdict, it is not entitled to that amount 
of v/eight which will be given to an unanimous 
verdict. 

(9) It is also urged by the learned counsel that 
a difference between a verdict of guilty and a ver¬ 
dict of ‘not guilty’ must also be made and that 
when the verdict is of ‘not guilty’ it should be given 
more weight than when it is of ‘guilty’. We are, 
however, unable to accept this view. The Code 
makes no distinction between the two verdicts and 
their Lordships of the Privy Council in the above 
case made no such distinction. On the other 
hand, they clearly stated that 

"‘if the evidence is such that it can properly sup¬ 
port a verdict either of guilty or not guilty, ac¬ 
cording to the view taken of it by the trial 
court, and if the jury take one view of the evi¬ 
dence and the Judge thinks that they should 
have taken the other, the view of the jury must 
prevail, since they are the judges of fact." 

The court makes no distinction between the 
parties coming before it. It treats them on equal 
footing, be it the state or be it a private indi¬ 
vidual. 

No doubt, in a criminal case the court convicts 
an accused only if the prosecution has proved its 
case to the satisfaction of the court, and there is 
no reasonable doubt in the mind of the court as to 
the guilt of the accused. But once this has been 
done, and the jury has given a verdict either of 
guilty or not guilty, the scales are even between 
the State and the private individual, namely, the 
weight that has to be attached to the verdict of 
Jury whether of guilty or not guilty must be the 


same and cannot differ merely because it Is of 
‘not guilty’ rather than of ‘guilty’. 

(10) In the present case, therefore, we would 
proceed on the assumption that the facts were 
that the amoimt of Rs. 10,000/- was handed over 
to the opposite party to be sent to his firm in the 
first instance, and as the prosecution evidence 
itself discloses, to be held by the firm for the 
purchase of the goods, that no interest may be 
payable and that the receipt of the amount wasi 
denied when it was demanded. This handing over 
of the money may be termed as a deposit or may 
be termed as an advance. It is, however, clear 
that it was not to be returned in specie, and the 
depositee was entitled to use the amount in his 
own business, but was bound to return the equi¬ 
valent amount according to the directions of the 
complainant. The question still remains whether 
on these facts there was an entrustment of money 
in respect of which there was breach of trust 
within the meaning of S. 409, Penal Code. After 
giving due consideration to the contentions of 
the parties we have come to the conclusion that 
this was not a case of entnostment of money in 
respect of which the opposite party is supposed 
to have committed any breach of trust within the 
meaning of S. 409, Penal Code. 

(11) Section 405, Penal Code which defines the 
offences of criminal breach of trust, runs as 
follows: 

"Whoever, being in any manner entrusted with 
property, or with any dominion over property, 
dishonestly misappropriates or converts to his 
own use that property, or dishonestly uses or 
disposes of that property in violation of any 
direction of law prescribuig the mode in which 
such tiiist is to be discharged, or of any legal 
contract, express or implied, which he has made 
touching the discharge of such trust, or wilfully 
suffers any other person so to do, commits 
criminal breach of trust." 

The one underlying idea in S. 405 is undoubtedly 
this that the property which is the subject-matter 
of entrustment, or in respect of which dominion 
is passed over to the accused, does not even for 
the time being, become the property of the 
accused which he could use for his own purposes. 
The creation of the trust or the passing of 
dominion over certain property implies that the 
person to whom property is handed over does 
not become the beneficial owner thereof even for 
the time that the property is not to be used 
according to the directions given at the time of 
entrustment of the property. Thus the section 
does not cover the case of a loan or of an advance 
of money when the borrower or the depositee in¬ 
tends to use or utilise that money, for the time 
being, till he is in possession of it, although he 
may have to return an equivalent amount later 
on to the person making the advance with or with¬ 
out interest, or compensation for the use thereof. 

When a loan is advanced the relation of a 
creditor or a debtor is created. In the case of a 
deposit also the relationship between the partly is 
nothing else but that of a debtor and a creditor, 

_ 'Mahomad Akbar Khan v. Attar Singh» 
AIR 1936 PC 171 (J) and — 'Lakshmanier and 
Sons v. Commissioner of Income-tax and Exc^ 
Profits Tax, Madras’, AIR 1953 SC 145 (K). The 
money deposited is to be utilised by the depositee, 
and though an equivalent amount has to be re¬ 
turned with or without interest, it is not ^ntenaf:a 
that the identical amount in specie has to oe 
returned. If. however, the terms of the contracc 
be that the identical amount in specie has to oe 
retuimed. it is a case which would be covered oy 
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S. 405, Penal Code. That undoubtedly was not tht* 
case herei In the present instance, the direction 
how the money advanced was to be utilised did 

not apply to the property which was entrusted but 
to its equivalent. 


the meaning 
the Bank.” 
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Agam, tiie nreach of the direction must be done 
not because the person is forced by cii’cumstances 
beyond his control to act in violation of the direc¬ 
tions, but because he dishonestly or, in other 
words, with the intention of causing wrongful gain 
to one person or wrongful loss to another person, 
violates those directions. The facts of the case in 
— ‘Raushan Rai v. Emperor’, 32 Pun Re Cr 1901 
p. 93 (L), were very similar to the facts of the 
present case. Certain Afghans of Kandiiar used 
to deposit the proceeds of their stray transactions 
with the accused who struck balances in favour 
of the Afghans individually in their book every 
year, but they refused to pay the sums 
when the moneys were dem.anded of them 
pretending that they were ruined and were 
unable to pay the debts. It was held that 
a relation of debtor and creditor was creat¬ 
ed and that the deposit was a mere deposit, 
^ that of a deposit of money not to be returned 
in specie, and therefore not a trust and that no 
criminal liability was incurred. 

(12) In — ‘Hock Chang & Co. v. Ka Do’, 14 
Cri LJ 145 (LB) (M), money was advanced to an 
accused on the undertaking that he should buy 
paddy at what rate he could and should sell to 
the advancing fii-m at the market rate on the day 
of delivery. It was held that the property in the 
money passed to the accused and his contract to 
use the money in a particular way did not operate 
to create a constructive trust, and that in the 
circumstances no criminal liability for criminal 
breach of trust was incurred. 

(13) In — ‘Queen Empress v. Moss’, 16 All 88 
(N), the directors of a bank had paid dividends 
to the share-holders not out of the protiis which 
the bank had earned but out of the depositors’ 
money in the hands of the bank. In a charge to 

jury Sir John Edge pointed out that if the 
jury found that the directors had dishonestly, 
that is, knowingly and intentionally, paid over 
the dividends out of the deposits when there were 
no profits, intending to cause gain to themselves 
or other share-holders to which they were not 
entitled, or to cause wrongful loss to the depo¬ 
sitors, the directors were guilty under S. 409, Penal 
Code. 

But this was a case in which the directors 
merely had dominion over the assets of the bank. 
It was not a case in which the assets of the bank 
were transferred to the directors to be used by 
them in their own business with a condition that 
the same shall be returned as and v/hen required 
oy the depo.sitoi-s. The oilence of the criminal 
breach of trust was committed 'by the directors’. 
Qua moneys of the bank over which they had 
<lor^ion, and not ‘by the bank’ qua the moneys 
which had been deposited with them by the 
depositors. 

Sir John Edge clearly pointed out the distinc¬ 
tion between the two classes of cases. Said his 

Lordship: 

"It v/as doubtful whether the. moneys deposited 
in the bank were ‘property’ within the meaning 
of the section ‘so far as the depositors were’ 
concerned. When a depositor paid money on 
deposit, that money was not ear-marked so as 
to entitle him to receive the specific rupees he 
paid in, and consequently, after the deposit, the 
money deposited was not his property. The 
moneys so deposited might, however, be within 


When a relation of debtor and creditor alone 
is created by the bailment of money a civil 
liability is created. The criminal liability arises 
in addition to the civil liability when the bene¬ 
ficial ownership in the property is not transferred 
to the accused and he is placed under an obliga¬ 
tion, contractual or otherwise, to utilise the money 
for the specific purpose for which it was handed 
over to him. In the present case upon the facts 
as they appeal* from tlie record and as the jury 
must have found them, a relation of debtor and 
creditor was created between the parties. The 
beneficial owmership in the money so advanced to 
the opposite party was intended to be transferred 
to the opposite party and his partners in the firm, 
and it could not be said that it v/as intended that 
he was to keep the money intact in his possession 
and make no use of it at all whether or not inter¬ 
est was paid on it. 

(14) In our opinion, the opposite party could not 
be said to have committed any offence. We, there¬ 
fore, accept the reference and acquit the opposite 
party. He is on bail. He need not surrender. His 
bail bonds are cancelled. 

B/D.H.Z. Reference accepted. 
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Nan, Defendant-Appellant v. Zamindar, Plaintiff- 
Respondent. 

Second Appeal No. 57 of 1951 against decree of 
Civil J. of Gonda, D/- 19-1-1951. 

Houses and Rents — U. P. Temporary Control 
of Rent and Eviction Act (3 of 1947), Ss. 3 and 
16 — Effect of permission. 

There is no warrant for the proposition that 
once permission to file a suit has been granted 
by the Rent Control and Eviction Officer, the 
landlord is absolved from his liability to prove 
any of the grounds mentioned in S. 3(a) to 
(f), Rent Control and Eviction Act before he 
can get a decree for ejectment. Under S. 3 
U. P. Control of Rent and Eviction Act, the 
District Magistrate only gives permission to 
file a suit. He does not and cannot order 
ejectment of the tenant under that section. 
Further after the amendment of S. 3 no per¬ 
mission is necessary to file the suit on any of 
the grounds mentioned in cl. (a) to (f) and 
hence any permission granted by the District 
Magistrate or any observations made by him 
in his order have no legal sanction and should 
be Ignored altogether. Therefore a decree for 
eviction passed on the ground that the permis¬ 
sion to file a suit for ejectment having been 
given by the Rent Control and Eviction Officer 
the C/ivil Court was bound to decree the suit 
for ejectment is legally incorrect. Section 16 
has no application whatsoever to the case. 

(Paras 3. 4, 5 6) 

D. P. Khare, for Appellant; Hyder Husain, for 
Respondent. 

JUDGMENT: This is a defendant’s appeal. It 
arises out of a suit brought by the plaintiff for 
arrears of rent and ejectment. The ejectment of 
the defendant was sought on the ground that the 
defendant had caused substantial damage to the 
accommodation under S. 3(b), U. P. Control of 
Rent and Eviction Act. 

(2) The defendant admitted his liability for 
arrears of rent but resisted the relief of ejectment 
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(3) The trial Court decreed the suit for arrears 
oi rent. It, however, dismissed the suit for eject¬ 
ment holding that the defendant had not caused 
any damage. Dissatisfied with the judgment of the 
trml Courc on the question of ejectment, the plain¬ 
tiff filed an appeal which came up for hearing 
before i3ri T. N. Chatterji. Civil Judge, Gonda. Be¬ 
fore the lower appellate Court, it was argued that 
the peimissicn to file a suit for ejectment having 
been given by the rent control and eviction officer 
the civil court was bound to decree the suit for 
ejectment. This argument was accepted by the 
Court below which allowed the plaintiff’s appeal 
and varied the decree of the trial Court by de¬ 
creeing ejectment also. The defendant has filed 
this second appeal against the said judgment. 

(4) It has been argued on behalf of the appel¬ 
lant that the order of the lower appellate Court is 
legally incorrect. This argument must be accepted. 
There is no warrant for the proposition that once 
permission to file a suit has been granted by the 
rent control and eviction officer, the landlord is 
absolved from his liability to prove any of the 
grounds mentioned in S. 3(a) to (f), Rent Control 
and Eviction Act before he can get a decree for 
fejectment. Reliance has been placed in this con¬ 
nection by the lower appellate Court on S. 16 of 
the Act. 


MALIK C. J. AND GURTU J. (17-3-1954) 

Mohan Lal and others, Defendants-Appellants 
V. Mst. Bhudevi, Plaintiff and others, Defen- 
dan ts-Respondents. 

First Appeals Nos. 125 and 128 of 1947, against 
decision of Addl. Civil J., Etah, D/- 7-2-1947. 

(a) Hindu Widows* Remarriage Act (1856), S- 
2 — Remarriage valid under custom — S. 2 does 
not apply — Applicability to Aryasamajist — 
(Hindu Law — Widow). 

A Hindu widow loses a widow's estate in her 
first husband’s estate only if the marriage ■ 
can be said to have been validly performed 
by reason of the enabling provision of the 
Hindu Whdows’ Remarriage Act. If in¬ 
dependently of the Act there is a custom the 
widow can remarry, S. 2 of the Act does not 
^'Pply. This is so even in respect of a widow 
who professes to follow Aryasamaj tenets. 
AIR 1932 All 617 (PB); AIR 1937 AU 343, 
on. (Paras 10, 11) 

Anno: H. W. R. Act, S. 2 N. 2. 

(b) Hindu Widows' Remarriage Act (1856), S. 

2 — Remarriage of widow — Custom — Loss of 
estate after remarriage — Burden of proof — 
(Hindu Law — Widow). 


That section provides as follows; 

"No order made under this Act by the State 
Government or the District Magistrate shall be 
called in question in any Court." 

(5) In my opinion S. 16 has no application what¬ 
soever to the present case. Under S. 3, U. P. Con¬ 
trol of Rent and Eviction Act the District Magis¬ 
trate only gives permission to file a suit. He does 
not and cannot order ejectment of the tenant un¬ 
der that section. In the present case, however, the 
suit was brought on the ground that the tenant 
has caused substantial damage to the accommoda¬ 
tion. Section 3, U. P. Control of Rent and Evic¬ 
tion Act states as follow's: 


If a custom is established permitting 
marriage of a Hindu widow so that it is not 
necessary to have recourse to the Hindu 
Widov/s’ Remarriage Act for legalising the 
marriage the provisions of S. 2 do not apply. 
In such a case if the plaintiff alleges that 
by reason of the remarriage the Hindu widow 
had lost the Hindu widow’s estate it will be 
for the plaintiff to prove that that lesult 
follows either by reason of any special 
custom to that effect or by reason of the 
provisions of the Hindu Law. AIR 1935 AH 
924, Ref. (Para 12) 

Anno: H. W. R. Act, S. 2 N. 2. 


"Subject to any order passed under sub-s. (3) no 
suit shall without the permission of the District 
Magistrate, be filed in any Civil Court against a 
tenant for his eviction from any accommodation 
except on one or more of the following grounds; 

"(a) . 

"(b) that the tenant has wilfully caused or 
permitted to be caused substantial damage to 
the accommodation; 

(6) In view of certain doubts which were created 
regarding the interpretation of the above provision 
of law, an amendment had to be enacted to make 
it clear that no permission was necessary for filing 
a suit for eviction against a tenant on any of the 
grounds mentioned in els. (a) to (f) of the said 
Act. It is, therefore, clear that the permission of 
the District Magistrate was not necessary at all 
for filing the present suit. Any permission grant¬ 
ed by the District Magistrate or any observations 
made by him in his order have therefore no legal 
sanction and should be ignored altogether. The 
view taken by the lower appellate Court is clearly 
erroneous and cannot be sustained. 

(7) The judgment of the lower appellate Court 
is, therefore, set aside and the appeal allowed with 
costs. 

B/m.K.S. Appeal allowed. 


(c) Hindu Law — Widow — Remarriage and 
unchastity. 

The provisions of Hindu Law relating to 
chastity of a Hindu widow after her 
husband’s death do not necessarily apply to 
re-marriage. By reason of unchastity a 
Hindu v/idow does not cease to continue to 
be a Hindu widow; while by re-marriage 
she ceases to be such. If there is a custom 
recognising re-marriage it cannot be said 
that a widow re-marrying in accordance with 
such custom was leading a life of unchastity. 
AIR 1935 AH 924, Criticised. (Para 12) 

(d) Hindu Widows' Remarriage Act (1856), S. 

1 — Act is not invalid — (Constitution of India» 
Arts. 14 and 19(1) (fj ). 

The Hindu Widows’ Remarriage Act, 1856 
is an enabling Act which removed disability 
under which Hindu widows were suffering 
and allowed them to remarry. They were 
given a right w’here they did not haye it be¬ 
fore. Hence, the contention that the provi¬ 
sions of the Hindu Widows’ Remarriage Act 
are ‘ultra vires’' of the Constitution being 
contrary to the provisions of Art. 19(1) (f) 
and that Art. 14 is also violated, as the pro¬ 
visions discriminate against Hindu widows, 
has no force as neither Art. 14 nor Art. 1^ 
of the Constitution has any application 

(Para 13> 


Anno: H. W. R. Act, S. 1 N. 1. 
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OASEiS REF’ERRED I Pftras 

<A) (V19) AIR 1932 AU 617; 1932 All LJ 

941 (FB) 11 

(B) (V24) AIR 1937 All 343: 169 Ind Ca^ 767 11 

(C) (V22) AIR 1935 Ail 924; 160 Ind Cas 321 12 

K. C. Saksena, for Appellants; A. P. Gupta 
and M. A. Kazmi, for Respondents. 

MALIK C. J. : 

These two cases arise out of one suit and the 
two appeals have been filed by two different sets 
ol defendants. One Kundan Lal was the owner 
of the property in suit. He had two sons and 
two daughters. The sons were Nathu Ram ana 
Sunder Lal and the daughters, Asharfi and 
Bhudevi. Nathu Ram predeceased his father and 
on the death of Kundan Lal the entire pronerty 
was inherited by Sunder Lal. The daughter 
Asharfi died without any issue and Bhudevi is 
the plaintiff. Naihu Ram died leaving two 
daughters. Anandi Devi and Premvati who were 
married respectively to Suraj Bhan and Gyan 
Chand. Sunder Lal also died. Imarti Devi, de¬ 
fendant No. 4 was his widow. On 1-7-1944. she 
remarried one Raj Bahadur of village Dhansari. 
A few months before her remarriage on 31-3-1944, 
Imarti Devi sold the residential house to Smt. 
Gomti, defendant No. 1, for Rs. 2,500/- and on 
23-6-1944, she sold the shop to Mohan Lal and 
Ram Charan for Rs. 4,000/-. Ram Charan is 
dead and his legal representatives are his widow 
and two sons. After the remarriage of Imarti 
Devi on 1-7-1944, the suit out of w'hich these ap¬ 
peals have arisen, suit No. 20 of 1946, was filed 
by Smt. Bhudevi claiming that the two transfers 
made by Imarti Devi on 31-3-1944 and 23-6-1944 
were without legal necessity and that on the re¬ 
marriage of Imarti Devi, she (Bhudevi) had be¬ 
come the owner of the property as the nearest 
heir alive to Sunder Lal. 

(2) The suit was defended by Smt. Gomti. 
Mohan Lal and Ram Charan's wddow who filed 
separate WTitten statements. In Gomti’s written 
statement, she pleaded that the tran.sfer in her 
favour was for legal necessity and that she had 
purchased the property for value and after due 
enquiry. In the written statement of Mohan Lal. 
the plea taken was that the transfer was justified 
by legal nece.ssity. In the written statement filed 
by Ram Piari alias Durga Devi, widow of Ram 
Charan, plqas were taken that the transfer was 
for legal necessity and that she had purchased 
the property in good faith and after due enquiry. 
A further plea w'as taken by Smt. Gomti in her 
written statement, paragraph 17, that Imarti Devi 
had not contracted a second marriage which fact 
the other tw’o defendants had also denied and 
she went on to say that 

"‘If in the opinion of the Court she is found to 
have contracted a second marriage then on 
account of the fact that Mst. Imarti and her 
relations W'ere the followers of Arya Samaj and 
they could, as such, remarry, her marriage as 
a widow could be performed. Second marriage 
among the members of her brother-hood is law¬ 
ful according to custom and a widow is not de¬ 
prived of her husband’s property on account of 
her second marriage according to custom”. 

The learned Civil Judge, Mr. Gahlaut, on 30-11- 
1946 in the presence of the parties and their coun¬ 
sel. defendant No. 6, Imarti Devi alone being ab¬ 
sent as she had refused to receive the summons 
and had not filed her written statement, framed 
the follov/ing issues: 

1. Were the sale deeds in suit executed for 
legal nece.ssities? If so, are they binding on 
the plaintiff? 


2. Have defendants 2 to 5 spent anything in 
repairs of shop? If so, how much? 

3. Is the suit for the shop ban’ed by time? 

4. Has Imarti Devi remarried and when? V/hat 
is its effect? 

5. Ls the plaintiff entitled to take posse.ssion 
and get the damages claimed? 

One of the pleas taken by Mohan Lal was that 

he had spent some money over the repairs of the 

shop which, It is said, was in a dilapidated condi¬ 
tion. 




dtiacked me decree of the lower court both on 
the merits as well as on the ground that it had 
fianied no i,ssue as regards the custom pleaded 

statement of Gomti or as regards 
ijoiia nde enquiry. 

(4) It is admitted that Imarti Devi was the 
widow of Sunderlal and the property in suit had 
belonged to nim. Imarti Devi had. therefore, no 
right to transfer the prooerty and the transfer 

Uansftee ^can'show 

that ihe tiansier was for legal necessity. 

31-3-1944 is the building of the shop which it 
was said, had become dilapidated, and about the 

^ Notice and 

for the benefit of the soul of her husband. It was 
ako mentioned in the sale deed that the income 
ot the property was not sutBcient for her main¬ 
tenance and that she had been ill for some^hne 

is ^ u Shop along 

conditiol 

tor a long time, as a result of which the < 5 hnn 
could not be used properly, and unless it was re^ 
paired the tenant will not pay the rent. 

31 three days later on 

one of the objects mentioned herein 
t ^ shop, nothing was done to 

sSd for ^nnn^ “ "'as 

col the reasons given in this 

sale deed are that the executant needed money to 

performing phg/imaS 

for the benem'o ^ 

lor tne benefit of her husband’s soul. The shon 

fondh^®^' a dhapidated 

conaiLion. The question, therefore arises wbp 

were trul^r \hi^/wdocuments 
were uue oi they were merely put in for thp nnv 

pose Of making out a case of legal nicisiS.''"'' 

(6) From the manner in which the npres.sitv 

fjfpf- documents and the 

fact that on the 27th of March, Imarti Dev^ 

eceived a notice that the shop needed repair and 

otherwise the tenant would 

ot pay the rent, that three days later she sells 
the house for Rs. 2,400/- to get mon% fir the 

months later she 
u unrepaired, for the reoair of 

house, and a week after 
remarries, it appears to us that as the 

ffvin remarry and 1-7-1944' was 

fixed ^or her re-marriage, she was probably doubt¬ 
ful whether she would have any rieht to tho 

property after her marriage and ^hele trln^el 
deeds were e.xecuted to get rid of fho 

property and convert thf same into^cash^ 
considering the evidence his Lordshio held^^thlt 
the evidence of enquiry and of le^M 

SSS.“•» I-al's"'.ffS S 


Mohan Lal v. Msr. Bhhdevi (Malik C. J .) 


A. 1. S. 


590 Allahabad 

(7) The next question that arises, however, is 
whether the plaintiff Bhudevi can get possession 
of the transferred property as Imarti has re¬ 
married, or she must wait till Imarti is dead. 
Learned counsel has made a grievance that though 
the plea of custom was raised by Gomti in her 
written statement, no issue was framed on the 
point. Paragraph 17 of the written statement of 
Gomti has been so defectively drafted that it is 
difficult to say what exactly she wanted to plead, 
though no doubt the word ‘custom' is used at 
two places in that paragraph. All the defendants 
denied the re-marriage of Imarti, though at the 
trial w'hen the witnesses were examined it became 
clear that Imarti had re-married Raj Bahadur, 
and the only question that remained was whe¬ 
ther she had married him in the Aryasamaj form 
or according to Sanatandharma form — though 
in our view this would not have made much 
difference. The plea raised in paragraph 17 is as 
follows — 

"The plaintiff's allegation that Mst. Imarti 
Kuer has contracted a second marriage is totally 
wrong. If in the opinion of the Court she is 
found to have contracted a second marriage, 
then on account of the fact that Mst. Imarti 
and her relations were the followers .of Arya 
Samaj and they could as such remarry, her 
marriage as a widow could be performed. Second 
marriage among the members of her brother¬ 
hood is lawful according to custom. A widow 
is not deprived of her husband’s property on 
account of her second marriage according to 
custom ." 

We have already said that the issues were fram¬ 
ed in the presence of the parties and their coun¬ 
sel. and the defendants’ learned counsel never 
asked for an issue on the point. From the evid¬ 
ence of the witnesses examined on behalf of the 
defendants it is clear that their case was that 
Imarti could re-marry as she was an Arya Sama- 
jist, and. as regards Arya Samajists since marriage 
is permissible, she would not forfeit her right as 
a Hindu widow to remain in possession of her 
first husband’s property during her lifetime. The 
evidence also shows that re-marriage of widow; 
amongst them is a recent innovation. We are 
not satisfied that the defendant wanted to plead 
any special custom by which marriage was permit¬ 
ted before the Hindu Widows’ Re-marriage Act of 
1856 came into force, and that under the custom 
then prevailing a widow who re-married did not 
lose the widow’s estate. 

(8) As we have already said the defendants had 
denied the marriage but after the plaintiff had 
examined a large number of witnesses to prove re¬ 
marriage on 1-7-1944, when the defendants led their 
oral evidence their witnesses also admitted the re¬ 
marriage. So it is common case now of the par¬ 
ties that Imarti Devi remarried Raj Bahadur of 
Dhansari on 1-7-1944. 

(9) As we have already said the plaintiff’s case 
was that she married according to the Sanatan* 
dharm form while the defendants’ case was that 
she married in the Aryasamaj form. Though in 
our view the form of the marriage would hardly 
matter but after having carefully considered the 
evidence we agree with the trial Court that Imarti 
Devi was married in the Sanatandharm form, 
tAfter reviewing the evidence His Lordship con¬ 
cluded :) In this state of the evidence, we are fully 
satisfied that the lower Court was right in its con¬ 
clusion that Imarti Devi was remarried in the 
Sanatandharm form and not in the Aryasamaj 
form. It was not pleaded that there was any 
ancient custom of re-marriage prevailing before the 
Hindu Widows* Remarriage Act came into force 


nor does the evidence go to prove any such cus¬ 
tom. As a matter of fact Ganeshi Lal admitted 
that the first remarriage in their community was 
of his niece about fortyfive years back, 

(10) The Hindu Widows’ Re-marriage Act (Act 
15 of 1856) provides that as there was some diffe¬ 
rence of opinion on the question whether a 
Hindu widow could under the Hindu law 
remarry, therefore, to remove any doubt 
or legal disability and for the promotion of 
good morals and public welfare that enactment 
was made. It provides that the marriage con¬ 
tracted by a Hindu widow will not be invalid. 
Section 2 of this Act provides that — 

"All rights and interests which any widow may 
have in her deceased husband’s property by way 
of maintenance, or by inheritance to her hus¬ 
band or to his lineal successors, or by virtue of 
any will or testamentary disposition conferring 
upon her, without express permission to re¬ 
marry, only a limited interest in such property, 
with no power of alienating the same, shall 
upon her re-marriage cease and determine as 
if she had then died; and the next heirs of 
her deceased husband, or other persons entitled 
to the property on ..er death, shall thereupon 
succeed to the same." 

The law is now well settled that a widow will lose 
a widow’s estate in her first husband’s estate only 
if the marriage could be said to have been validly 
performed by reason of the enabling provision of 
the Act. If independently of the Act there was a 
custom the widow could remarry and section 2 of 
the Act will not apply. 

(11) Aryasamajists are Hindus and there was 
no special enactment which authorised marriage 
of widows in that community. 'I'he Arya Marriage 
Validation Act (Act 19 of 1937) only provides that 
marriages between Aryasmajists will not be in¬ 
valid by reason of the fact that the husband and 
wife belong to different castes or different sub¬ 
castes of Hindus or before the marriage they be¬ 
longed to any religion other than Hinduism. That 
Act is not helpful. The general law, therefore, 
which applies to a Hindu widow will also apply to 
an Aryasamajist that S. 2 will not apply, if the 
marriage can be validly performed independently 
of the provisions of the Act. This view was ac¬ 
cepted in the Full Bench decision of this Court in 
— ‘Bhola Umar v. Mt. Kausilla’, AIR 1932 All 617 
(FB) (A), and by Niamatullah. J. in — ‘Narain v. 
Mohan Singh’, AIR 1937 All 343 (B) where the 
Judge said: 

“If the practice of remarriage is in existence 
since the passing of the Hindu Widows’ R^ 
marriage Act, it cannot be considered to be a 
custom properly so called it is nothing but a 
repetition of instances of remarriages deriving 
their validity from the Hindu Widows 
marriage Act. To show that the custom now 
obtaining is not the result of that Act, but 
wholly apart from it. some evidence ought to 
be forthcoming to prove that the custom was 
in existence before the Act was passed." i 

From the evidence, as already discussed, it 
appear that it is more or less admitted that r 
marriage is a practice of recent growth in t 
brotherhood the oldest instance being only fOTi> 
five years old. . 

(12) An argument has been advanced by 

counsel on the basis of certain observations ^ . 

case of — ‘Ganga Saran Singh v. Mt. Sirtaji 
AIR 1935 All 924 (C), that it is for the FgJJjjju 
to plead and prove that on a remarriage a , 

Widow loses her first husband’s estate. R g| 
tom is established permitting marriage 
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Hindu widow so that it was not necessary to have 
recourse to the Hindu Widows Re-marriage Act 
for legalising the marriage the provisions of S. 2, 
as we have already said, do not apply. In such 
a case no doubt if the plaintiff alleges that by 
reason of the remarriage the Hindu widow had 
lost the Hindu widow’s estate it will be for the 
plaintiff to prove that that result follows either 
by reason of any special custom to that effect or 
by reason of the nrovisions of the Hindu Law. It 

I it not necessary in this case to go into the ques¬ 
tion whether under the Hindu law a Hindu widow 
would lose the widow’s estate on remarriage as 
the question has not arisen, the custom of re¬ 
marriage not having been proved. 

We may, however, with great respect to the 
learned Judges, who decided — ‘Ganga Saran 
Singh’s case (O’, point out that the provision:^ 
of Hindu Law relating to chastity of a Hindu 
widow after her husband’s death do not necessarily 
apply to re-marriage. By reason of unchastity, a 
Hindu widow does not cease to continue to be a 
Hindu widow; while by re-marriage she ceases to 
be such. She ceases to be the surviving half of 
her deceased husband and becomes a part of 
some one else. The Hindu Law, as is well recog¬ 
nised, can be modified to well established custom 
and if there is a custom recognising re-marriage 
it cannot be said that a widow re-marrying in 
accordance with such custom was leading a life 
of unchastity. The analogy, therefore, to our 
minds did not apply. 

(13) Learned counsel for the appellant has 
urged that the provisions of the Hindu Widows’ 
Re-Marriage Act are ‘ultra vires’ of the Consti¬ 
tution being contrary to the provisions of Art. 

^ 1.^ (1) (f). They have also been challenged on 

the ground that Art. 14 was violated, as the pro¬ 
visions discriminated against Hindu widows. 
Neither of these two points have any force. The 
Hindu Widows Re-Marriage Act was an enabling 
Act which removed disability under which Hindu 
widows were suffering and allowed them to re¬ 
marry. They were given a right where they did 
not have it before. We fail to see how Art. 14 or 
Art. 19 of the Constitution have any application- 
Learned counsel, though he mentioned these 
points, did not in the course of his arguments 
develop the same. 

(14) The result, therefore, is that these appeals 
fail and are dismissed with costs. 

A/V.S.B. Appeals dismissed. 


Held that from a perusal of the order it 
appeared that without going into the matter 
at all the Magistrate was inclined to the view 
that at one time there had in fact been an 
occasion for a proper report under Ss, 107 and 
117, Criminal P. C. He had no justification 
whatsoever for arriving at any such conclu¬ 
sion without allowing an opportunity to the 
applicants to show that at no time was there 
any apprehension of a breach of the peace 
from them. When he was finally withdraw¬ 
ing the notice, he had no business to issue 
any w^aming. He had no reason to anticipate 
that the accused would give legitimate occa¬ 
sion for a report against them. Such a course 
of action was wholly unjustified under the 
law and could be nothing but an abuse of the 
process of the coui-t. The High Court could 
therefore direct that the later portion of the 
order shall be deemed to be non-existent 
though it could not order the removal of the 
words complained of from the order itself 
which was a part of the record of the Court. 

(Paras 3, 4) 

Anno:Cr. P. C., S. 561A, N. 7. 

1949 Mitra* S. 561A, P. 1689. N. “Or.re- 

marks” (6 Pts. extra in N. 7 to S. 561A in Alfi 
Com. ~ 2 Pts. extra in Mitra). 

Cr. P. a, S. 119, N. 2. 

1953 Mitra: S. 119. P. 303, N. 295B “Dischar^^e” 
(3 Pts. extra in N. 2 to S. 119 in AIR Cora.)? 

R. K. Rai, for Applicants; Govt. Advocate, for 
the State. 


ORDER : This is an application under S. 561A, 
Criminal P. C. for expunging certain remarks 
contained m the judgment of the City Magistrate 
of Lucknow. A proceeding was going on against 
the applicants under Ss. 107,117, Criminal P. C. 
On 15th May 1953 the learned City Magistrate 
passed the following order : 


As per S. O.’s report and the A. P. p. endorse¬ 
ment thereon of 15-5-1953 suggesting that there 
is no apprehension of breach of the peace now. 
the case is filed and the notices withdrawn 
with a warning to the accused that they shall 
not give any chance to the police to reoort 
danger to breach of the peace at any time in 

®^^nld such an occasion, however, arise 
the S. O. shall take immediate N. A ’ Codv 
to S. O”. 


A.I.R. 1954 ALLAHABAD 591 (Vol. 41, C.N. 230) 

(LUCKNOW BENCH) KIDWAI J. (4-1-1954). 

Badri Prasad and others. Applicants v. The 
State. 

Criminal Misc. No. 335 of 1953, against Order 
of City Magistrate, Lucknow, D/- 15-5-1953. 

Criminal P. C. (1898), Ss. 561A, 107, 117 — Ex- 
h punging of objectionable matter. 

A proceeding was going on against the 
applicants under Ss. 107/117, Criminal P. C. 
The Magistrate passed the following order : 

“As per S» O.’s report and the A. P. P. en¬ 
dorsement thereon suggesting that there is no 
apprehension of breach of the peace now, the 
case is filed and the notices withdrawn with 
a warning to the accused that they shall not 
give any chance to the police to report danger 
to breach of the peace at any time in future. 
Should such an occasion, however, arise the 
S. O. shall take immediate N. A”: 


XU appeals xrom a perusal of this order that 
an apprehension at one time existed of a breach 

proceedings were, therefore 
started under Ss. 107/117. These proceedings con- 

statements 

were filed on behalf of the accused persons, 
hereafter a report w'as made by the police that 
there w^as no longer any apprehension of a breach 

peace. The learned City Magistrate then 
passed the order m question. 

^Ppe^rs from a perusal of the order that 
without going into the matter at all the learn- 
ed Magistrate was inclined to the view that at 
one time there had in fact been an occasion for 
a Proper report under Ss^ 107 and 117, Criminal 
P. O. He had no justification whatsoever for 
arriving at any such conclusion without allowing 
an opportunity to the applicants to show that 
^ apprehension of a 

breach of the peace from them. When he wac 

finally withdrawing the notice, he had no bus? 

ness to issue any warning. He had no reason -n 

anticipate that the accused would give legltimat^ 
occasion for a report against them ^^g^timate 


« 
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(4) It is always up to the police to make any 
report that it likes and it is for the Magistrate 
to judge the validity of any such report and not 
merely to place the accused persons at the mercy 
of the police surely as is done by the last sen¬ 
tence of this order since the police is directed 
to take immediate action should an occasion arise 
when the police may have any complaint. The 
police have large powers under the law. They 
can always take action that the law justifies but 
there is no justification for the Magistrate, who 
is not a police officer and who should be as inte¬ 
rested in safeguarding the interest of innocent 
persons accused of the crime as he should be in 
the prevention of the crime, to go out of his 
way to issue such warnings. 

Such a course of action is wholly unjustified 
under the law and can be nothing but an abuse 
of the process of the Court. I accordingly direct 
, that the later portion of the order shall be deem- 
, ed to be non-existent though I cannot order the 
,j removal of the words complained of from the order 
'itself which is a part of the record of the Court. 

B/D.H.Z. Order accordingly. 
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MALIK C. J. AND SAPRU J. (10-2-1954) 

Raja Ram. Plaintiff-Appellant v. Madho Prasad, 
.I>efendant-Respondent. 

P. A. F. O. No. 142 of 1950, from Order of 2nd 
Addl. Civil J. of Banaras, D'- 17-4-1950. 

(a) Civil P. C. (1908), O. 41, R. 23; O. 43 R. l(u) 

— Appeal against order of remand. 

Issue framed by the Munsif was divisible 
into two parts. The first part raised the ques¬ 
tion, whether the defendant was in posses¬ 
sion of the entire premises or only a part of 
it; and the second part was that if the de¬ 
fendant was in possession of only a part of 
the premises, was he entitled to claim reduc¬ 
tion in the rent, and if so, how much. The 
Munsiff was of the opinion that if the defen¬ 
dant was in possession of only a part of the 
premises, he could not claim reduction in the 
rent without having recourse to a suit under 
S. 5(4). Control of Rent and Eviction Act for 
fixation of proper rent and on that finding 
he decreed the suit for the entire claim. The 
trial court, therefore, did not decide what 
would be the proper rent payable by the 
defendant to the plaintiff in case it was held 
that the defendant was not liable to pay the 
whole rent by reason of his having been given 
possession over only a part of the premises. 

The lower appellate Court took the viev/ 
that S. 5(4) of the Act had no application 
and the defendant, having been given posses¬ 
sion over only a part of the premises, was 
entitled to claim proportionate reduction in 
the rent and remanded the case for deter¬ 
mination of the question of reduction. 

Held that the order of remand was under 
O. 41. R. 23 and the appeal lay under O. 43, 

R. (l)(u). (Para 11) 

Anno: C. P. C., O. 41, R. 23, N. 21. 

1953 Mulla: O. 41, R. 23, P. 1213. N. “Appeal” 
(5 Pts. extra in N. 21 to O. 41, R. 23 in AIR Com. 

— Lahore, Nagpur, Oudh, Rangoon and Madras 
views on Pt. (t) not noticed In Mulla — AIR 
1929 Cal 689 (FB) criticising the previous views 
In 32 Cal 1023 (1029) (DB) not noticed in N. 21 
to O. 41, R. 23 in AIR Com.). 


Prasad (Malik G. J.) A. I. R. 

(b) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947) —. 
Amending Act 44 of 1948 — Retrospective Opera¬ 
tion — (Interpretation of Statutes — Retrospec¬ 
tive effect) — (CivU P. C. (1998), Pre.). 

It is not necessary that it should be ex¬ 
pressly stated that the provisions of a statute 
restrospective in their operation if the 
intention can be gathered by necessary impli¬ 
cation. AIR 1949 All 225 (FB), Rel. on. 

(Para 20) 

In examining the scheme of the Act (3 of 
1947) the High Court has in several cases 
pointed out that the Act was intended to 
apply to cases in which the decree was pass¬ 
ed before the commencement of the Act. to 
cases pending on the date when the Act came 
into force and to cases instituted after the 
Act came into force. On the date when the 
suit was filed the defendant was liable to be 
ejected in accordance with the provisions of 
S. 196. T. P. Act (Act IV of 1882), but during 
the pendency of the suit in the trial Court 
the U. P. (Temporary) Control of Rent and 
Eviction Act, 1947, was made applicable to 
these premises also, by the Amending Act 44 
of 1948 so that a defendant could be ejected 
only in accordance with the provisions of S. 3. 

Held that though the amendment v/as not 
retrospective, the whole scheme of the Act 
being such that it not only affected future 
suits but also pending proceedings and de¬ 
crees already passed, it must be held that 
the amendment which came into effect dur¬ 
ing the pendency of the suit in the trial 
Court had to be taken into consideration. 

Case law discussed. (Paras 13, 14, 19) i 

Anno: C. P. C., Pre. N. 3. 

CASES REFERRED : Paras 

(A) (V41) AIR 1954 All 111: 1953 All LJ 555 14 

(B) (V39) AIR 1952 All 584: 1952 All LJ 3 15 

(C) (V40) AIR 1953 All 686: 1953 All LJ 288 16 

(D) (V37) AIR 1950 All 396: 1950 All LJ 642 17 

(E) (’51) 1951 All LJ 256: 1951 All WR HC 167 18 

(P) (1853) 1 Macq 658 20 

(G) (V36) AIR 1949 All 225: ILR (1949) All 

703 (FB) 20 

1 

S. K. Verma. for Appellant; Ambika Prasad, 

G. P. Tandon, and Krishna Sahai, for Respondent. 

MALIK C. J. : 

This is a plaintiff's appeal against an order of 
remand passed by the lower appellate court. 

(2) The plaintiff is the landlord and the defen¬ 

dant is his tenant. On 1st February 1947, the 
premises were let out to the defendant on a 
monthly rental of Rs. 65/-. the tenancy being 
from month to month in accordance with the 
Gregorian Calendar. On 29th May 3948, the plain¬ 
tiff gave to the defendant notice to quit by 30fch 
June 1948, and on 26th July 1948, filed the suit 
for ejectment, arrears of rent for two months 
from 1st May 1948, to 30th June 1948; for Rs. 104^- 4, 

mesne profits from 1st July 1948. on which date 
according to the plaintiff the tenancy terminat¬ 
ed, to 26th July 1948, when the suit was filed; 
and for ‘pendente lite’ and futur® mesne profits. ^ 

(3) The defendant admitted that he was a ^ 
month to month tenant on a monthly rental of 

Rs. 65/-, but pleaded that he had paid Rs. 65/- ^ 

one month’s rent in advance, that when he had ^ 

occupied the premises on 1st February 1947. the 
premises had been only partially constructed ana 
that he had advanced to the plaintiff Rs. 910/- 
at the end of February, 1947, for completion ol J 
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the house, and that he had never been given 
possession over five rooms so that the plaintiff 
was entitled to rent at the rate of Rs. 40/- per 
month only and not at the rate of Rs. 65/- per 
month. It was further pleaded that the U. P. 
<Temporar 5 ’) Control of Rent and Eviction Act, 
1947 (Act 3 of 1947) applied and the defendant 
was not liable to be ejected. 

(4) The learned Munsif framed the following 
issues: 

"‘(1) Whether the defendant advanced Rs. 975.^- 

to the plaintiff and whether it was agreed that 

the amount would be adjusted against the 

future rent? 

<2) Whether the plaintiff did not give the defen¬ 
dant possession of a portion of the premises 
as agreed upon? If so, to what rent is the 
plaintiff entitled? 

(3) Whether the suit is bad for S. 3 of Act 3 
of 1947 and there is no wilful default in 
payment of rent on defendant’s side? 

<4) Whether the house was not completed when 
the defendant took it up? If so, to what 
effect? 

<5) To what relief, if any, is the plaintiff en¬ 
titled? 

(5) The learned Munsif decreed the plaintiff's 
suit on 28th October 1949. On issue No. ^4) his 
finding was that the house was complete when 
the defendant took it except for certain minor 
constructions; and issue No. (3) was decided in 
plaintiff’s favour on the ground that the Control 
of Rent and Eviction Act did not apply to the 
premises as they were constructed after 1st July 
1946, and the plaintiff could, therefore, claim to 
eject the defendant. It is not necessary for us 
to deal with the other issues which related to the 
cash decree claimed by the plaintiff. 

(6) On appeal by the defendant the lower ap¬ 
pellate court came to the conclusion that the U. P. 
(Temporary) Control of Rent & Eviction Act appli- 
^ and,the plaintiff was not entitled to eject the 
oefendant unless he was able to bring his case 
within the purview' of S. 3 of the Act. As regards 
the cash amount claimed, the low'er appellate 
court disagreed with the decision of the trial court 
and remanded the case for determination of the 
correct amount in accordance with the directions 
^ven in the judgment. It is against that decision 
that this First Appeal from Order has been filed. 


(7) Learned counsel for the plaintiff-appellant 
h^ urged that the u. R. (Temporary) Control 
of Rent and Eviction Act did not apply to the 
c^e and the view of the low'er court that the 
plaintiff was not entitled to claim ejectment w’as 

wrong. 


(8) A preliminary objection has been raised by 
learned counsel for the respondent that no ap¬ 
peal Ues. 


(9) These are the 
by us. 


only tw'o points for decision 


(10) As regards the preliminary objection, w'e 
are not satisfied that it has any substance. Issue 
No. 2 framed by the learned Munsif was divisible 
parts. The first part raised the question, 
wnether the defendant was in possession of the 
enure premises or only a part of it; and the second 
part was that if the defendant w’as in possession 
jff only a part of the premises, was he entitled 
^claim reduction in the rent, and if so, how much, 
ine learned Munsif w'as of the opinion that if the 
neiendant was in possession of only a part of the 
premises, he could not claim reduction in the 
rent without having recourse to a suit under S. 
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5(4), Control of Rent and Eviction Act for fixa¬ 
tion of proper rent and on that finding he decreed 
the suit for the entire claim. 

The trial court, therefore, did not decide v/hat 
would be the proper rent payable by the defen¬ 
dant to the plaintiff in case it was held that the 
defendant w'as not liable to pay the whole rent 
by reason of his having been given possession 
,over only a part of the premises. The lower ap¬ 
pellate court took the view that S. 5(4) of the 
Act had no application and the defendant, having 
been given possession over only a part of the pre¬ 
mises, w^as not (sic.) entitled to claim propor¬ 
tionate reduction in the rent & remanded the case 
for determination of the question of reduction. 

(11) Order 41, R. 23. Civil P. C. as amended by 
this Court provides that— 

"Where an appellate court has reversed a decree 

and all questions arising in the case have not 

been decided, the appellate court may, if it 

thinks fit, by order remand the case,.” 

Order 43, R. 1 (u) provides that an order under R. 
23 of Order 41 remanding a case, where an appeal 
would lie from the decree of the appellate court, 
is appealable. There can, therefore, be no doubt 
that the order of remand was under O. 41, R. 23 
and the appeal lie#under Order 43, R. l(u). Civil 
P. C. 

(12) As regards the noint raised by the appel¬ 
lant, we have already given some dates. The 
lower courts have held that tlie premises w'ere 
incomplete on 1st July 1946. The said premises 
were let out to the defendant on 1st February, 
1947. On 29th May, 1948, the plaintiff gave to the 
defendant notice to quit by 30th June 1948, and 
on the expiry of the period filed the suit on 26th 
July 1943. The suit was decreed on 28th October 
1949. On 1st March 1947, how'ever. the U P. 
(Temporary) Control of Rent and Eviction Act, 
1947 (Act 3 of 1947) was passed. Under S. U3) 
the Act was to be deemed to have come into 
force on 1st October 1946. The Act. however, 
when passed, made an exception as regards pre¬ 
mises which were incomplete on 1st July 1946, or 
were constructed thereafter. 

‘Accommodation’ in S. 2(a) (iii) did not "include 
any newly constructed building or part of a 
building which was incomplete on the 1st July, 
1946". The lower courts have fouiid that the pre¬ 
mises were incomplete on 1st July 1946. So the 
Act did not apply to these premises. On 15th 
December 1948. however, the Act w’as amended 
by the U. P. Act No. 44 of 1948. and the words 
quoted above that the Act will not apply to anv 
newly construcced building or part of a building 
which W'as incomplete on 1st July 1946. were 
omitted. A section — S. 3A — was added as to 
how reasonable annual rent of accommodation 
constructed after 30th June 1946. w'as to be fixed 
and other consequential amendments were made 
in the Act. 

(13) The position, therefore, is that on the date 
when the suit was filed the defendant was liable 
to be ejected in accordance with the provisions 
of S. 106, T. P. Act (Act 4 of 1882), but during 
the pendency of the suit in the trial court the 
U. P. (Temporary) Control of Rent and Eviction 
Act, 1947 W'as made applicable to these premises 
also, so that a defendant could be ejected only 
in accordance w'ith the provisions of S. 3. The 
point, therefore, arises, whether this amendment 
which was made during the pendency of the suit 
should govern the decision. There can be no 
doubt that if the plaintiff had withdrawn the 
suit and filed a fresh suit for ejectment, the Act 




594 Allahabad Silig Ram y. Tarawati (Bandhir Singh J.) A. I, it 


would have applied having already been amended. 
It is, however, urged that though the amendment 
would apply if a fresh suit had been filed, out 
the Act would not apply to an already pending 
suit as the amendment was not made expressly 
retrospective. 

(14) In examining the scheme of the Act this 
Court has iii several cases pointed out that the 
Act was intended to apply to cases in which the 
decree was passed before the commencement of 
the Act. to cases pending on the date when the 
Act came into force and to cases instituted after 
the Act came into force. See — ‘Sunder Lai v. 
Mohammad Ishaq’, AIR 1954 All 111 (A), where 
it was pointed out that: 

"Sections 3, 14 and 15 were intended to cover all 
possible cases. Section 14 as confined to cases 
where decrees had been obtained before 1st Octo¬ 
ber 1946, and the decree was put into execution 
for ejectment of the tenant after 1st October, 
1946; Section 15 was intended to cover all pend¬ 
ing cases, that is, all suits or appeals pending 
at the time when the Act came into force, i.e., 
1st October 1946; and Section 3 covers all suits 
which were to be filed after the commencement 
of the Act." 

(15) In — ‘L Raj Narain t. Sita Ram’, AIR 
1952 All 584 (B), it was held oy a Bench of this 
Court that S. 15 was intended to apply not only 
to suits pending in the trial court but also to a 
suit in its later stages right up to the court of 
final appeal. 

(16) The same view was taken by another Bench 
in — ‘Hazari Lai v. Kanhaiya Lai’, AIR 1953 All 
686 (C). 

(17) In — 'Niranjan Lai Bhargava v. Mt. Ram 
Kali Devi’, AIR 1950 All 396 (D), Wanchoo and 
Seth, JJ. held that a court of appeal is entitled 
to take into consideration an Act passed during 
the pendency of the appeal which prohibited the 
passing of a decree. 

(18) The same point arose before another 
Bench in — ‘Har Sarup v. Lokeshwar Prasad’, 
1951 All LJ 256 (E), where it was held that: 

"an appeal was merely a continuation of a suit 
and Courts of Appeal in India were not merely 
courts of error and the hearing of an appeal 
was in the nature of a re-hearing of the suit 
so that the Courts of appeal must pass decrees 
in accordance with law that exists on the day 
when the case comes up for hearing." 

(19) In the case before us. though it is true 
that the amendment was not retrospective, the 
whole scheme of the Act being such that it not 
only affected future suits but also pending pro¬ 
ceedings and decrees already passed, it must be 
held that the amendment which came into effect 
during the pendency of the suit in the trial court 
had to be taken into consideration. 

(20) It is no doubt true, as has been pointed 
out in — ‘Urquhart v. Urquhart’, (1853) 1 Macq 
658 at p. 736 (P), that: 

"any Court will be slow to construe an enact¬ 
ment as retrospective and thereby as disturb¬ 
ing existing rights, unless Parliament has 
clearly said that the enactment is to be con¬ 
strued retrospectively" 

ibut it is not necessary that it should be expressly 
Istated that the provisions of a statute are re- 
Itrospective in their operation if the intention can 
jbe gathered by necessary implication. See — 
jt)ila Ram v. Atma Ram', AIR 1949 All 225 at 
P. 227 (G). 


(21) Taking into consideration, therefore, th® 
whole scheme of the Act, we are inclined to ac¬ 
cept the view of the lower court that the amend¬ 
ment must be interpreted to apply not only to 
future suits but also to pending proceedings. 

(22) The appeal, therefore, has no force and 
is dismissed with costs. 

B/D.H.Z. Appeal dismissed. 
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Salig Ram and another, Applicants v, Smt. Tara¬ 
wati, Opposite Party. 

Criminal Revn, No. 32 of 1953 against order ©f 
S. J., Lucknow, D/-10-1-1953. 

(a) Criminal P. C. (1898), Ss. 369, 517 — Review 
of order under S. 517. 

Once a Magistrate has passed an order un¬ 
der S. 517 and the parties have gone up in 
appeal, it is not open to him to revise his 
order or to set it aside on the motion of any 
of the parties to the dispute. The Magistrate 
before whom the application for revision of the 
order has been made is therefore perfectly 
justified in refusing to interfere with his ear¬ 
lier order passed under S. 517 which had 
become final. (Pam 4) 

Anno: Cr. P. C. S. 369 N. 4. 

1949 Mitra : S. 369, P. 1140, N. 1054. "AlteratiOB 
of judgment” P. 1141N “Proper procedure" (2 Pts- 
extra in N. 4 to S. 369 in AIR Com. — 4 Pts. extra, 
in Mitra). 

Cr, P. C. S. 517 N. 1. 

1949 Mitra: S. 517 P. 1503 N 1342 "ScoDe. 

section" (Position under Code of 1882 indicated Id 
M itra). 

(b) Criminal P. C. (1898), Ss. 369, 517 — Review 
of Order under S. 517. 

Where the order of the High Court dearly 
shows that the High Court was of opinion 
that the case in respect of which reference 
had been made was full of doubts and im¬ 
probabilities and as such it refused to interfere 
with the order of acquittal passed by the 
Magistrate, any observations of this kind 
would not amount to a finding on any ques¬ 
tion of fact such as to justify the Magistrate 
who had passed the order under S. 517 follow¬ 
ing the acquittal to reverse his order passed 
regai;ding the disposal of property. (Para 4) 

Anno; Cr. P. C. S. 369 N. 2. 

1949 Mitra: S. 369, P. 1138. N. 1053 "Scope. 

Judgment" (8 Pts. extra in N. 2 to S. 369 in AIR 
Com. — 3 Pts. extra in Mitra). 

Cr. P. C. S. 369 N. 4. 

1949 Mitra: S. 369 P. 1140 N. 1054 "Alteration of 
judgment" P. 1141 N. "Proper procedure" (2 Pts. 
extra in N. 4 to S. 369 in AIR Com. — 4 Pts extra 
in Mitra). 

Cr. P. C. S. 517 N. 1 

1949 Mitra: S. 517 P. 1563 N. 1342 "Scope. 

section" (Position under Code of 1882, indicated in 
Mitra). 

K. B. Shukla and R. K. Rai, for Applicants; 
Manik Chand Jain, for Opposite Party. 

ORDER; These are two applications in revision 
against the order of the Sessions Judge of Lucknow 
dated 10th January 1953, refusing to interfere witn 
an order dated 25th October 1952, passed by ® 
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Magistrate, first class, on an application made by 
Smt. Bitia. 

f (2) As the facts of this case are a trifle com- 
I plicated it would be useful to make a brief refer- 
‘ ence to them before entering into a discussion of 
the points raised on behalf of the applicants. 

(3) A complaint under S. 406 of the Indian Penal 
Code was made by one Smt. Taravati on the 
allegations that certain ornaments and a box had 

I been entrusted by her in the company of her 
^ adoptive mother Smt. Jamna Devi sometime in 
1948, to Salig Ram and Smt, Bitia for safe custody 
and that they failed to r'^tum the property to her 
and therefore committed criminal breach of trust. 
The defence of Salig Ram and Smt. Bitia was that 
the entrustment of the articles had been made by 
Smt. Jamna Devi and not by Smt. Taravati. It 
was also contended on behalf of Salig Ram that 
Jamna Devi in fact pawmed the ornaments and 
that they were not deposited in trust. The learned 
Magistrate who tried the case came to the con¬ 
clusion that the ornaments had been entrusted to 
the care of Salig Ram by Smt. Jamna Devi, but 
the box, which w'as a separate item, had been en¬ 
trusted by Smt. Taravati. Salig Ram w’as acquitted 
and Smt. Bitia was discharged. 

This order of acquittal was followed by an order 
made under S. 517, Criminal P. C. directing the 
return of the ornaments which had been taken 
possession of by the police to Salig Ram and the 
box to Smt. Taravati. Taravati then went in revi¬ 
sion against the order of acquittal while Salig Ram 
and Smt. Bitia w'ent in appeal against the order 
passed by the Magistrate under S. 517, Criminal 
P. C. Both these cases were transferred to Sri 
Gopal Chand Sinha, Temporary Civil and Sessions 
^ Judge. He dismissed the appeal but made a refer¬ 
ence to the High Court for the setting aside of 
the acquittal. The reference made by the Sessions 
Judge came up for hearing before a learned Judge 
•f this Court on 16th May 1952, and it was rejected. 

Certain observations had been made in the judg¬ 
ment* of the High Court and on the basis of these 
observations an application was made by Smt. 
Bitia to the Magistrate, who had passed the order 
under S. 517, Criminal P. C. for a revision of the 
order on the ground that the High Court had 
held that the box had also been entrusted by 
Jamna Devi and not by Taravati. The learned 
Magistrate to whom the application was made 
dismissed it on 25th October 1952, and a copy of 
the order has been filed. In this order the learned 
Magistrate referred to his earlier order for the 
disposal of the articles which were the subject- 
matter of the dispute under S. 406, Penal Code, 
and he refused to amend his order unless an order 
of the High Court was brought. The applicants 
Smt. Bitia and Salig Ram then w^ent in revision 
to the Sessions Judge of Lucknow. The learned 
Sessions Judge dismissed the application for revi¬ 
sion and she has now come up in revision to this 
Court. 

(4) It appears that no revision was filed against 
* the order of the Sessions Judge dated 22nd 

December 1951, dismissing the appeal filed against 
the order under S. 517, Criminal P. C. The order 
passed by the Magistrate therefore became final. 
It was only after that, that the judgment of the 
High Court was delivered in the reference made 
by the Sessions Judge on 16th May 1952. Smt. 
Bitia then made an application to the Magistrate 
ifor revising the order. Once a Magistrate has 
passed an order under S. 517, Criminal P. C., and 
the parties have gone up in appeal, it is not open 
to him to revise his order or to set it aside on 
the motion of any of the parties to the dispute. 
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The learned Magistrate before whom the applica^ 
tion for revision of the order had been made by 
Smt. Bitia was therefore, perfectly justified in re¬ 
fusing to interfere with his earlier order passed 
under S. 517, Criminal P. C. which had become 
final. • 

The learned counsel for the applicant has not 
been able to point out any provision of law under 
which a Magistrate was empowered or entitled 
to vary his order passed earlier under S. 517, 
Criminal P. C. at the request of either party 
unless it be on the basis of a clerical mistake. 
The learned counsel for the applicant has also 
read out the judgment of the High Court and it 
has been argued that the observations made by 
the learned Judge who heard the reference amount¬ 
ed almost to a decision of certain points of fact. 
I am unable to agree with this contention. A peru¬ 
sal of this order clearly shows that the learned 
Judge was of opinion that the case in respect of 
which reference had been made was full of doubts 
and improbabilities and as such he refused to 
interfere with the order of acquittal passed by the 
Magistrate. Any observations of this kind would 
not amount to a finding on any question of fact 
such as to justify the Magistrate who had passed 
the order under S. 517, Criminal P. C., following 
the acquittal to reverse his order passed regarding 
the disposal of property. 

(5) A revision has also been filed on behalf of 
Smt. Taravati. She made an application before 
the Sessions Judge in the application for revision 
filed by Smt. Bitia and Salig Ram. This appli¬ 
cation of Taravati was also dismissed by the Ses¬ 
sions Judge. The learned counsel for the appli¬ 
cant Smt. Taravati in the other revision appli¬ 
cation has also not been able to point out that 
the order passed by the Sessions Judge on 10th 
January 1953, was wrong. Both the applications 
in revision must, therefore, fail and are dismissed. 

B/D.H.Z. Revisions dismissed, 
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(LUCKNOW BENCH) RANDHIR SINGH J (19-8- 
1953J 

Union Bank Ltd., Utraula, Defendant-Appellant 

V. Mst. Ram Rati and others, Plaintiffs-Respon- 
dents. 

Second Appeal No. 438 of 1947 from Order of 
Civil Judge, Gonda, D/- 28-2-1947. 

(a) Transfer of Property Act (1882), S. 122 — 
Essentials. 

Gift is not complete unless it is accepted 
by the donee. (Para 5) 

Anno: T. P. Act, S. 122 N. 7. 

(b) Transfer of Property Act, (1882), S. 126 — 
Revocation of gift — Registration — Subsequent 
sale deed — Elfect — (Registration Act (1908), 

S. 47). 

A gift would be a valid gift if the gift has 
been accepted even though the document may 
not have been registered at the time of the 
execution of the document, and it cannot be 
revoked subsequently, if the document has 
been registered. A completed gift takes effect 
from the date of the execution and not from 
the date of registration. 

Thus a completed gift which has been sub¬ 
sequently registered cannot be revoked by a 
registered sale deed executed after the gift 
but before its registration, AIR 1928 PC 86, 

Rel. on. (Paras 6, 8)’ 

Anno: T. P. Act, S. 126 N. 1; Regis. Act, S 47 

N. 6. 
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(c) Transfer of Property Act (1882), S. 41 — 
Bona fide purchaser without notice. 

Property originally belonging to deceased A — 
Partition between two sons of A and their 
mother, each getting one third share — Sepa¬ 
rate possessions — Partition registered — Death 
of one of sons — His widow re-marrying other 
son on condition of his gifting his property to 
her — Gift executed — Sale of entire property 
in favour of third person — Vendee who had 
knowledge of partition and separate possession 
held could not get protection under S. 41. 

(Para 9) 

Anno: T. P. Act, S. 41 N. 21. 

(d) Hindu Widow’s Remarriage Act (1856), S. 2 
— Re-marriage — Forfeiture of right in husband’s 
property — Re-marriage under custom — Effect. 

Upon re-marriage under the Act the widow 
forfeits her right in her deceased husband’s 
property. 

If there was a custom in existence permitting 
re-marriage in a particular class of Hindu 
Society before the passing of the Hindu 
Widow’s Remarriage Act, the re-marriage 
would not entail a forfeiture of her husband’s 
property unless the custom itself has. as one 
of its incidents, a forfeiture of the rights in¬ 
herited from her husband in the property. 

If a widow sets up a custom under which 
she was remarried, but fails to establish it, 
she cannot escape the operation of S. 2, Hindu 
Widow’s Remarriage Act. It would, therefore, 
not be enough for a widow merely to declare 
that she did not contract her marriage under 
the provisions of the Hindu Widow’s Re¬ 
marriage Act, but something more will have to 
be shown. 

It is no doubt possible that a widow may 
contract a re-marriage under the practice pre¬ 
vailing in some other class of society or faith 
and may not take advantage of the provi¬ 
sions of the Hindu Widow’s Remarriage Act 
for validating her re-marriage. But if she de¬ 
finitely pleads a custom and fails to establish 
that custom, the operation of S. 2, Hindu 
Widow’s Remarriage Act cannot be resisted. 

(Para 11) 

In such a case she forfeits her rights to her 
deceased husband’s property. (Para 11) 

Anno: Hindu W. R. Act, S. 2 N. 3. 

CASES REFERRED: Paras 

(A) (V15) AIR 1928 PC 86: 52 Bom 313 (PC) 6 

(B) (V22) AIR 1935 All 924: 160 Ind Cas 321 11 

(C) (V24) AIR 1937 All 230: 58 All 1034 11 

(D) (V37) AIR 1950 All 700: 1950 All LJ 477 11 

Mohd. Ayub, for Appellant; S. N. Srivastava. 
for Respondent (No. 1). 

JUDGMENT: These two second appeals arise 
out of a single judgment and decree. 

(2) Sallar had two sons, Ram Harakh and 
Raghubar Dayal. Ram Harakh died leaving the 
plaintiff as his ' widow. Sallar was possessed of 
some immoveable property and it was alleged on 
behalf of the plaintiff that this property had been 
settled by a family settlement or partition in three 
equal shares in favour of Gangajali wife of Sal¬ 
lar, and the two sons of Sallar, Ram Harakh and 
Raghubar Dayal. Each of these three persons be¬ 
came owner of a third of the property of Sallar. 
On the death of Ram Harakh, his widow, the 
plaintiff, it was so alleged, agreed to marry Ra¬ 
ghubar Dayal on the condition that he executed 
a gift deed of his property in her favour. The 
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gift deed was executed on 20th February 1946 by 
Raghubar Dayal in favour of Ramrati in respect 
of his entire interest in the property. This deed 
was, however, not registered till 28th March 1946. 
In the meantime, on 26th February 1946, Raghu¬ 
bar Dayal executed a sale deed not only in res¬ 
pect of the one-third share in the property of 
the entire property of Sallar in favour of the 
Sallar which belonged to him, but in respect of 
Union Bank, Utraula. 

After this sale deed had been executed the 
plaintiff Ramrati brought a suit for cancellation 
of the sale deed executed by Raghubar Dayal in 
favour of the Union Bank of Utraula against her. 
This suit was resisted by the Union Bank on 
various grounds. The contesting defendant denied 
that the plaintiff was the owner of the property 
in respept of which she had sued, or that the 
gift deed relied upon by the plaintiff had been 
executed on the 20th February 1946, and it was 
alleged that the gift had been acquired subse¬ 
quently to defraud the defendant. The lower 
Court originally framed four issues in this case 
which are reproduced below: 

1. Did defendant No. 2 execute any deed of 
gift in favour of the plaintiff as alleged? 

2. Was there any family settlement accord¬ 
ing to which the plaintiff and defendant No. 3 
are entitled to any and what share? 

3. Is the sale deed in favour of defendant 
No. 1 by defendant No. ’2 valid? Is the deed 
invalid for w'ant of consideration? 

4. To what relief, if any, is the plaintiff en¬ 
titled? 

During the course of the evidence, however, the 
plaintiff’s Counsel admitted the execution of the 
sale deed obtained by the defendant as also that 
it was for consideration and after this statement 
had been made issue No. 3 was struck off by the 
trial Court and the remaining three issues were 
tried. 

The trial Court came to the conclusion that the 
gift deed dated 20th February 1946. had been exe¬ 
cuted on that date and although it w’as registered 
on 28th March 1946. after the sale deed had been 
obtained by the defendant the gift deed took 
priority over the sale deed obtained by the defen¬ 
dant. and that the plaintiff became owner of a 
one-third share of the property under the gift 
deed. 

(3) The finding of the trial Court on issue No. 

2 was that there had been a partition between 
Ram Harakh and Raghubar Dayal and that one- 
third share in the property of Sallar was given 
to each of them and the remaining one-third to 
their mother Smt. Ganajali defendant No. 3. He 
also found that as it had not been pleaded on 
behalf of the defendant that the plaintiff for¬ 
feited her right in her husband’s property on 
re-marriage, she continued to hold the property 
inherited by her from her husband even after the 
re-marriage. No finding, however, was given by 
the trial Court with regard to, the remaining one- 
third share of the property which had passed to 
Smt. Gangajali, mother of Ram Harakh and 
Raghubar Dayal, under the partition, but a decree 
was passed in favour of the plaintiff for the can¬ 
cellation of sale deed dated 26th February 1946. 

The defendant went in appeal and it was con¬ 
tended that so far as the share of Gangajali was 
concerned, the plaintiff could not maintain a suit 
for the cancellation of the sale deed relating to 
that part of the property. It w'as also urged before 
the lower appellate Court that the plaintiff had 
lost her rights in the property of her husband 
on her re-marriage. The lower appellate Court 
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agreed with the view taken by the trial Court 
in respect of one-third of the property which had 
\ been conveyed to the plaintiff under the gift deed 
I but accepted the defendant’s contention in res- 
S pect of the remaining two-thirds of the property. 
' It, therefore, allowed the appeal partly and setting 
aside the judgment and decree of the trial Court 
declared that the sale deed executed by Raghubar 
Dayal, in favour of the Union Bank, Utraula, was 
invalid and inoperative to the extent of one-third 
I share in the property covered by the saledeed 
“ and held the sale deed to be good against the 
plaintiff in respect of the remaining two-thirds 
of the property. Dissatisfied by the judgment 
and decree of the lower appellate Court both the 
plaintiff and the Union Bank, Utraula, have come 
up in second appeal. 

(4) As the points involved in the two cases are 
more or less common and the appeals arise out 
of the same suit, it W'ould be convenient to dis¬ 
pose of both the appeals together. 

(5) The first point which has been pressed in 
arguments on behalf of the appellant, the Union 
Bank, Utraula, is that the deed of gift relied 
upon by the plaintiff should not have been given 
preference over the sale deed obtained by the 
Bank. The reasons put forward are that the 
plaintiff had failed to establish that there was 
a completed gift in existence before the sale deed 
was executed by Raghubar Dayal in favour of 
Union Bank, Utraula. It has been found by the 
trial Court, and this finding has also been accept¬ 
ed by the lower appellate Court, that the deed of 
gift was in fact executed on 20th February 1946, 
and this finding of fact cannot be challenged in 
second appeal. 

. It has, however, been argued that the plaintiff 
' had failed to prove that delivery of possession 
had also been made to the donee, or that the 
donee had accepted the gift made by Raghubar 
Dayal. 

Section 122, Transfer of Property Act defines 
“gift”, 

'Gift is the transfer of certain existing moveable 
or immoveable property made voluntarily and 
without consideration, by one person, called the 
donor, to another, called the donee, and accept¬ 
ed by or on behalf of the donee.” 

This shows that in order to create a valid gift 
there should be acceptence on behalf of the donee 
and this proposition of law has not been disputed 
by the respondent. It remains, therefore, to be 
seen if there was evidence to prove that there had 
been acceptance of the deed of gift by the donee, 
that is, by Ramrati, bofore the sale deed had been 
obtained by the appellant in appeal No. 438. 
The point raised in appeal by the learned Coun¬ 
sel for the appellant that there had been no 
acceptance of the gift was not taken up in any 
of the tw'o Courts below and w'as raised for the 
first time in this appeal. It was also not men¬ 
tioned in the WTitten statement that the gift had 
not been accepted by the donee. 

4 Apart from this, there is intrinsic evidence in 
the deed itself which shows that the gift had 
been accepted by Ramrati. It is clearly mentioned 
in the gift deed that the gift had been accepted 
by Ramrati. It has also to be noted that this 
gift was made to Ramrati as a condition prece¬ 
dent to her remarriage with Raghubar Dayal and 
the deed of gift shows that Ramrati had agreed 
to marry Raghubar Dayal only if he agreed to 
make a gift of the property held by him and that 
the gift deed was executed under that agreement. 
It would thus appear that the acceptance of the 
gift by the donee is proved by the document it- 
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self as also by the peculiar circumstances under 
which the gift was made by Raghubar Dayal to 
Ramrati. That Ramrati re-married Raghubar 
Dayal is not now disputed. It is, therefore, 
abundantly clear that the gift deed dated 20th 
February 1946, was executed on 20th February; 
1946, and that the gift had been accepted by the 
donee. 

(6) A further point arises whether the gift deed 
executed and accepted by the donee but not re¬ 
gistered would take preference over the later re¬ 
gistered document. This point was considered in 
— ‘Venkat Subba Srinivas v. Subba Rama’, AIR 
1928 PC 86 (A) and it has been held that a gift 
would be a valid gift if the gift has been accepted 
even though the document may not have been 
registered at the time of the e.xecution of the 
document, and it cannot be revoked subsequently, 
if the document has been registered. 

(7) It was urged on behalf of the appellant 
that the execution of the sale deed before the 
registration of the deed of gift was tantamount 
to a revocation of the gift deed. It has been held 
in the Privy Council case referred to above that 
after the gift had been completed it cannot be 
revoked even though the document may not have 
been registered. The execution of the subsequent 
sale deed in favour of the Union Bank. Utraula, 
would not, therefore, amount to a revocation of 
the gift made by Raghubar Dayal in favour of 
Ramrati. 

(8) As there had been a completed gift in 
favour of the plaintiff, the gift would take effect 
from the date of the execution and not from the 
date of registration. Section 47, Registration Act 
is clear on the point and lays down that a register¬ 
ed document shall operate from the time from 
which it would have commenced to operate if no 
registration thereof had been required or made, 
and not from the time of its registration. The 
deed of gift was executed on 20th February 1946, 
and was registered on 28th March 1946. It, there¬ 
fore, became operative on 20th February 1946. 

(9) The last point which has been canvassed on 
behalf of the appellant is that S. 41, Tran.sfer of 
Property Act protected the appellant. Section 41, 
Transfer of Property Act has hardly any applica¬ 
tion to this case. The appellant claims to be a 
bona fide transferee for value without notice of 
the earlier gift deed. It is in evidence that 
Raghubar Dayal was the owner of a third of the 
property left by Sallar and the partition of the 
property was made by a registered document in 
1927. In spite of this deed, the Union Bank, 
Utraula, obtained a transfer in respect of the 
entire property held by Sallar from Raghubar 
Dayal. 

The defendant appellant examined only one wit¬ 
ness Mohammad Jafar who was the general 
agent of the Bank. He admitted that he knew 
that the property originally belonged to Sallar 
and that he had two sons, Ram Harakh and 
Raghubar Dayal. He also admitted that the 
plaintiff and her mother Gangajali lived in dif¬ 
ferent houses. Even then no inquiry was made 
as to how Raghubar Dayal happened to claim 
his ownership against the whole of the property. 
No mention was made in the written statement 
also that any inquiry, such as should have been 
made by a prudent person, was made in the pre¬ 
sent case, about the title of Raghubar Dayal to 
the property in dispute. 

It would not. therefore, be open to the appel¬ 
lant to take advantage of the provisions of S. 41, 
Transfer of Property Act. Moreover the plaintiff 
did not in any way by any conduct of hers lead 
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the appellant to Deneve that Raghubar Dayal was 
the owner of the property. The property which 
she had obtained by gift was the undivided shares 
in houses and shops and there could, therefore, 
be no separate possession over the gifted pro- 
:perty. The plaintiff had after the gift become 
the W'lfe of Raghubar Dayal and even if the pro¬ 
perty gifted to her had been separate property no 
severance of possession could be contemplated as 
both husband and wife would normally continue 
to live in the house even after the gift deed. The 
respondent is. therefore, not protected under S. 
41. Transfer of Property Act. The sale deed ob¬ 
tained by the appellant, the Union Bank, Utraula 
would not, therefore, affect the rights of Ramrati 
in the gifted property and the finding of the 
lower appellate court on this point cannot be 
assailed. • 

(10) The other appeal is on behalf of the plain¬ 
tiff Ramrati whose suit for cancellation oi the 
sale deed against two-third share of the property 
has been dismissed. Learned counsel for the 
appellant has conceded that so far as the share 
of Gangajali goes, she has no title to maintain a 
suit in the life time of Gangajali. Smt. Gangajali 
became owner of one-third of the property on a 
partition between Ram Harakh. Ramrati and her¬ 
self and the plaintiff could lay no claim to this 
part of the property. Whether Raghubar Dayal 
had or had not any right to make a transfer of 
the share held by Gangajali in favour of the 
Union Bank. Utraula. does not arise in this case. 
The plaintiff has not established any right to that 
property and as such she could not maintain a 
claim in respect of that property. 

(11) Turning now to the remaining one-third 
sha,re of the property comprised in the sale deed 
& in the suit the plaintiff inherited this property 
on the death of her husband Ram Harakh who 
was the owner of this one-third share under the 
deed of partition. The plaintiff had mentioned 
in her plaint that she had married Raghubar 
Dayal in the ‘sagai’ form according to the family 
custom. No issue was framed by the trial Court 
on this point. After the passing of the Hindu 
Widows’ Remarriage Act. 1856, Hindu widows were 
entitled to remarry regardless of the existence or 
non-existence of a custom sanctioning remarriage. 
There was. how'ever. a restriction imposed on the 
rights of widows on such a remarriage. 

A widow was to forfeit her rights in her hus¬ 
band's property on remarriage. Tlie question as 
to whether a widow who was permitted to re¬ 
marry under custom even prior to the passing of 
the Widows’ Remarriage Act. 1856, would or would 
not forfeit her rights in the property inherited 
from her husband, arose for consideration in a 
number of cases in this Court and it has been 
consistently held that if there was a custom in 
existence permitting remarriage in a particular 
class of Hindu Society before the passing of the 
Act. the remarriage would not entail a forfeiture 
of her husband’s property unless the custom it¬ 
self has, as one of its incidents, a forfeiture of 
the rights inherited from her husband in the 
property. In the present case, therefore, if the 
marriage of the plaintiff with Raghubar Dayal 
was contracted under a custom which had been 
in existence prior to 1856, she could not and 
would not lose her rights in the property inherit¬ 
ed by her from her previous husband Ram Harakh. 
as it was not pleaded, much less proved, on be¬ 
half of the contesting defendant that the custom 
set up on behalf of the plaintiff entailed a for¬ 
feiture in the inherited property. 

As remarked above, no specific issue was framed 
on this point; but as Ramrati had come to Court 


in the capacity of a plaintiff seeking relief in 
respect of certain property, it was incumbent upon 
her to establish not only title to the property 
claimed but also a subsisting title to the property. 
The plaintiff led no evidence to prove that the 
custom relied upon by her had been in existence 
since before 1856. In fact, no evidence of the 
existence of the custom, has been' led by the 
plaintiff. 

There Is some conflict of authority on the point 
as to whether a person can escape the restriction 
imposed by S. 2, Hindu Widows’ Remarriage Act, 
1856, merely by pleading a custom under which a 
remarriage was performed. Reliance has been 
placed on behalf of the plaintiff on a Division 
Bench ruling of this Court in — ‘Ganga Saran 
Singh v. Mt. Sirtaji Kuer’, AIR 1935 All 924 (B), 
in wdiich this point came up for consideration and 
it was held that it was open to a Hindu widow 
not to take advantage of the Hindu Widows’ Re¬ 
marriage Act and to contract a remarriage under 
a custom or under the tenets of a particular 
class of Hindu society. A perusal of this ruling 
leads to the conclusion that if a person setting 
up a custom under which re-marriage was said 
to have been performed fails to establish the 
custom, the remarriage may be a nullity and the 
widow contracting such a remarriage would be 
deemed to be living as an unchaste woman. 

The view taken in two other cases of this Court, 
both of which are Division Bench cases, is, how¬ 
ever, slightly different. In — ‘Bhola Umar v. 
Mt. Kausilla’, AIR 1937 All 230 (C), it was 

held that while S. 2 would not be applicable to 
the case of remarriage which is permitted under 
a custom it would apply to all other cases in 
which a person fails to establish the custom or 
any other law or practice under which the re¬ 
marriage was performed. This view was afiBrmed 
in a later case, vide. — ‘Mt. Jileba v. Mt. Par- 
mesra’. AIR 1950 All 700 (D). The observation of 
the learned Judges may be quoted with approval: 

"A widow wishing to escape the operation of 

S. 2 of the Act must establish the existence of 

an ancient custom.” 

It would mean, therefore, that if a widow sets upj 
a custom under which she was remarried, but 
fails to establish it, she cannot escape the opera¬ 
tion of S. 2. Hindu Widows’ Remarriage Act. It 
would, therefore, not be enough for a widow mere¬ 
ly to declare that she did not contract her marriage 
under the provisions of the Hindu Widows’ Re¬ 
marriage Act. but something more will have to 
be shown. It is no doubt possible that a widow 
may contract a remarriage under the practice pre¬ 
vailing in some other class of society or faith ' 
and may not take advantage of the provisions of 
the Hindu Widows’ Remarriage Act for validating 
her remarriage. But if she definitely pleads a 
custom and fails to establish that custom, the 
operation of S. 2 of the Hindu Widows' Re-1 
marriage Act cannot be resisted. 

(12) The plaintiff in the present case did not 
lead any evidence to prove that there was a cus- ^ 
tom prevailing in the class or community to which 
she belonged under which remarriage was permitt¬ 
ed or sanctioned. It has been argued on behalf 
of the plaintiff appellant that she had mentioned 
in her plaint that she had contracted the 
marriage according to the family custom and as 
no issue was framed on this point the case may 
be remanded to the trial Court for framing a 
definite issue on this point and deciding the case 
afresh. I would have acceded to this request, 
but it appears to me that a very wide issue was 
framed in this case under which the plaintiff couw 
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have adduced evidence in proof of the allegations 
made by her. 

Some cases have been cited on behalf of the 
plaintiff appellant, but it is unnecessary to refer 
to these cases as in all these cases it was the widow 
who was the defendant and the suit had been 
brought by a person who claimed the property 
which was already in the possession of the widow. 
In the present case, however, it is the widow who 
has come to Court to seek relief and it was the 
duty of the plaintiff to establish her own sub¬ 
sisting rights to the property before she can claim 
a decree in her favour. She should have, there¬ 
fore, led evidence to establish that she had a 
right to the property in respect of which she 
claimed a decree. No evidence having been led by 
the plaintiff to prove that she had a subsisting 
title to the property, it would not be proper to 
remand the case to the trial Court for a re¬ 
hearing after framing a definite issue, 

(13) In view of my findings above, the plaintiff 
appellant has not been able to establish her rights 
to the two-thirds share of the property in dispute 
and her claim for cancellation of the sale deed 
executed by Raghubar Dayal in favour of the 
Union Bank, Utraula in respect of this two-thirds 
share in the property has been rightly rejected. 

(14) It may be noted that the relief claimed by 
the plaintiff was not properly worded or express¬ 
ed. The plaintiff was no party to the sale deed 
and she was, therefore, entitled only to a declara¬ 
tion that the sale deed executed by Raghubar 
Dayal in favour of the Union Bank, Utraula was 
not binding on her in respect of the property 
owned by her. The prayer in the plaint, however, 
was that the sale deed executed in favour of the 
Union Bank by Raghubar Dayal be cancelled. The 
intention evidently was that the sale deed may 
be declared ineffectual and null and void as 
against the plaintiff. 

(15) As a result both the appeals arc dismissed. 
I make no order as to costs in this Court. 

B/R.G.D. Appeals dismissed. 
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<LUClCNOW BENCH) RANDHIR SINGH J. (5-1- 
1954) 

Brij Kishore Lal, Plaintiff-Appellant v. Sat¬ 
narain Lal and others, Defendants-Respondents. 

Second Appeal No. 144 of 1948 against decree 
of Addl. Civil Judge, Sultanpur, D/- 31-10-1947. 

Civil P. C. (1908), O. 32, R. 3 — Absence of 
formal order of appointment of guardian. 

If some formalities for the appointment of 
a guardian have not been observed, but if the 
guardian has agreed to act as guardian ana 
has done something in the suit to show that 
he accepted his appointment as a guardian, 
the mere fact that some formalities were over¬ 
looked or not observed, or there was no 
formal order of appointment, would not 
vitiate the proceedings or would not affect the 
result of the suit, provided there has been no 
prejudice to the minor. (Para 4) 

Anno: C. P. C., O. 32, R. 3 N. 6 Pt. 1. 

1953 Mulla: O. 3, R. 3 P. 1040 N. "Substantial 

representation" (4 Pts extra in Mulla). 

CASES REFERRED: Paras 

(A) (V27) AIR 1940 All 256: ILR (1940) All 344 6 
<B) C41) 1941 R D (All) 658 6 

<C) (Vll) AIR 1924 All 892: 46 All 744 6 

<D) (V29) AIR 1942 Lah 129: 201 Ind Cas 311 6 


B. K. Dhaon, for Appellant; H. D. Srivastava, 
for Respondent No. 1. 

JUDGMENT: This is a plaintiff’s second 
appeal against the judgment and decree of the 
Additional Civil Judge of Sultanpur dismissing 
the suit which had been decreed by the trial 
court. 

(2) The facts of the case are simple. Sat 
Narain Lal respondent No. 1 brought a suit in 
the year 1941 for the partition of some tenancy 
holding and groves standing thereon, against the 
appellant and some others who are respondents 
in this case. He claimed a half share in the land 
and grove. The plaintiff was a minor and is said 
to have been represented by his elder brother 
Newal Kishore as guardian in that suit. The 
suit was contested and was ultimately decreed. The 
unsuccessful party went in appeal and the decree 
passed by the trial Court was affirmed in appeal. 
On 23rd Alarch, 1946, the appellant instituted the 
suit, which has given rise to this appeal, for a 
declaration that the decree passed in the earlier 
suit instituted by Sat Narain Lal against him was 
not binding on him and that it was null and 
void against him on the ground that he was a 
minor all along during the pendency of the suit 
and that there was no properly constituted 
guardian and further that Newal Kishore, who is 
said to have acted as guardian acted negligently 
and did not look to the interest of the minor. 

The suit was contested by Sat Narain Lal and 
it was contended on his behalf that the plaintiff 
appellant had been duly represented by his elder 
brother Newal Kishore who was appointed guar¬ 
dian and that the guardian did not act negligent¬ 
ly. It was also contended that no prejudice had 
been caused to the plaintiff appellant and that 
he was not entitled to the declaration asked for. 
The learned Munsif who tried the case came to 
the conclusion that there was no proper appoint¬ 
ment of a guardian of the plaintiff who was a 
minor and that the guardian did not contest the 
suit properly. The defendant Sat Narain Lal then 
went in appeal and the learned Additional Civil 
Judge who heard the appeal reversed the finding 
of the trial Court and dismissed the suit. The 
plaintiff has now come up in second appeal. 

(3) The first point which has been pressed on 
behalf of the appellant is that there was no pro¬ 
per appointment of a guardian of the plaintiff 
who was a minor at the time when the suit was 
instituted as also during the pendency of the suit. 
The original record of the suit instituted by Sat 
Narain Lal was, it appears, summoned by the 
trial Court and the trial Court has observed that 
there was no proper appointment of a guardian. 
There is, however, on the record of the present 
suit copies of the vakalatnama and the written 
statement filed by Newal Kishore on his own be¬ 
half and as guardian of his minor brother Brij 
Kishore Lal. A perusal of the copy of the vakalat¬ 
nama shows that Newal Kishore appointed a vakil, 
along with the other defendants of that suit and 
in the body of vakalatnama it was mentioned 
that Newal Kishore made the appointment on his 
own behalf and as guardian of his minor brother 
Brij Kishore. 

In the signatures which are made on this 
vakalatnama, however, it is not mentioned that 
he signed the vakalatnama on behalf of his own 
self and as guardian of the minor. If it is de¬ 
finitely mentioned in the vakalatnama that the 
appointment was being made by Newal Kishore 
on his own behalf and on behalf of the minor 
it was not necessary for him to describe himself 
as guardian also in the signatures which he affixed 
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to this vakalatnama. The appointment of a 
counsel by Newal Kishore would, therefore, be 
deemed to have been made on his own behalf 
and on behalf of the minor. The written state¬ 
ment was also filed on behalf of the minor as is 
mentioned at the bottom of it, but it appears 
that Newal Kishore did not affix his signatures. 

(4) It has been held in a number of reported 
cases that if some formalities for the appointment 
3f a guardian have not been observed, but if the 
guardian has agreed to act as guardian and has 
done something in the suit to show that he ac¬ 
cepted his appointment as a guardian, the mere 
fact that some formalities were overlooked or not 
observed, or there was no formal order of appoint¬ 
ment. would not vitiate the proceedings or would 
not affect the result of the suit, provided there 
has been no prejudice to the minor. 

(5) It appears from the copy of the plaint filed 
by Sat Narain Lai as also from the other docu¬ 
mentary evidence produced in this case that be¬ 
sides Newal Kishore and Brij Kishore, the grand¬ 
father of Brij Kishore and other members of the 
family were also arrayed as defendants in the 
suit instituted by Sat Narain Lai. Ganga Lai the 
grand-father of Brij Kishore was the patwari of 
the village where the property was situate, for a 
number of years and he did actually contest the 
suit. Not only that the suit was hotly contested 
but Newal Kishore and Ganga Lai and some 
others went in appeal against the judgment of the 
trial Court in the suit instituted by Sat Narain 
Lai. All this clearly shows that Newal Kishore 
took steps not only to safeguard his own interest 
but also the interest of the plaintiff which were 
identical. 

It is also evident that the defence of Ganga 
Lai, Newal Kishore, Brij Kishore as also of other 
members of the family was common and there 
was nothing specially to be pleaded on behalf of 
Brij Kishore Lai. It is difficult, therefore, to be¬ 
lieve that the plaintiff Brij Kishore Lai was in 
any manner prejudiced by the non-observance of 
the due formalities for the appointment of a 
guardian. The learned Civil Judge has in a very 
exhaustive judgment dealt with all the points 
reiterated on behalf of the appellant before me 
and has come to a finding that no prejudice had 
been caused to the appellant and that he had in 
fact no good defence to put up in the suit instituted 
by Sat Narain Lai. 

(6) The learned counsel for the appellant has 
relied on certain rulings in support of the conten¬ 
tion that if a minor is not properly represented 
by a guardian the decree would be void ‘ab initio’. 
In — ‘Dwarka Halwai v. Sitla Prasad’, AIR 1940 
All 256 (A), a vakil was appointed guardian of a 
minor, but the vakil did not enter appearance nor 
did he contest the suit. It was held that there 
was no proper representation and the decree was 
not binding. In — ‘Shah Udey Ram v. Kanchan 
Singh’, 1941 R. D. (All) 658 (B), there was no 
formal appointment of a guardian gnd nobody 
appeared for the minor at all. It was held that 
the procedure was wholly irregular and the de¬ 
cree was not binding on the minor. 

In — ‘Mt. Chambi v. Tara Chand’, AIR 1924 All 
892 (C), there was no appointment of a guardian 
of a minor & the minor was, it appears, impleaded 
as a major. It was held that the decree passed 
against the minor was not binding on him. In 
“ 'Mahbub Husain Shah v. Anjuman Imdad 
Qarza’, AIR 1942 Lah 129 (D), the matter was 
referred to an arbitrator and there were some 
minors who were defendants. No appointment 
I a guardian of these minors had been made and 
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the arbitrator stated that the brother of the 
minor neither agreed nor was asked to act as 
then- guardian 'ad litem’ for the purposes of the 
award and it was held that the award was not 
binding on the minors. 

(7) It would thus appear that in all the re- 
ported cases mentioned above there was either 
no formal appointment of a guardian or, even if 
there was one the guardian did not enter appear- 
ance on behalf of the minor nor did he contest 
the suit. In the present case, however, it is in 
evidence that though Newal Kishore was not 
formally appointed a guardian of the minor, he 
accepted the guardianship and entered appearance 
as the guardian of the minor. He filed a vakalat¬ 
nama as also a written statement. He also went 
in appeal against the decree passed by the trial 
Court against the minor. The guardian did not, 
therefore, act negligently and did put up a pro¬ 
per defence. 

There is one other circumstance in this case 
and it is that there were other members of the 
family, including the own elder brother of the 
minor, Brij Kishore Lai parties to the suit Ganga 
Lai the grand-father of the minor was also a 
party and the defence was common to all. The 
case was hotly contested both in the trial Court 
as also in appeal. There can, therefore, be no 
question of any prejudice to the interest of the 
minor and it would be difficult to say that the 
minor was not properly represented. I, therefore, 
agree with the view taken by the lower appellate 
Court that the appellant was properly represented 
and that the decree passed in the suit instituted 
by Sat Narain Lai could not be held to be not 
binding upon the plaintiff. 

(8) The other point as to whether Brij Kishore 
Lai was or was not a minor on the date of the ^ 
suit, or during the pendency of the suit, does not 
arise as it is not now disputed that Brij Kishore 
Lai was a minor during the pendency of the suit 
instituted by Sat Narain Lai. 

f9> No other point has been pressed in argu¬ 
ments. 

(10) As a result the appeal fails and is dismissed 
with costs to the respondent No. 1. 

B/V.R.B. Appeal dismissed. 
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HARISH CHANDRA J. (14-12-1953) 

Nata, Applicant v. The State. 

Criminal Revn. No. 2033 of 1953 against order 
of 2nd Sessions J., Gorakhpur, D/- 30-9-1953. 

U. P. Panchayat Raj Act (26 of 1947), S. 59(a): 

— Interpretation of. 

Section 59(a) means that the offence of 
which the accused person has been previously 
convicted should be one punishable with im¬ 
prisonment of either description for a term of 
three years or more irrespective of the actual 
sentence that may have been passed upon him. . H 

(Para 2) 

Sadiq Ali and Haidar Shaukat Abidi, for Appli¬ 
cant. 

ORDER: The question that arises in this case 
is whether the case has or has not been pro¬ 
perly tried by a Magistrate. It is said that it 
should have been tried by the Pancha 5 ^ti Adalat 
inasmuch as the value of the property which is 
said to have been the subject-matter of the alleged 
theft was below Rs. 50. It appears that the 
tion was raised before the Magistrate. But he found 
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that the applicant had been previously convicted 
under Ss. 148, 332 and 326, Penal Code which 
offences are punishable with imprisonment up to 
a maximum period of three years or more. He 
thought that in view of S. 59(a), U. P. Panchayat 
Raj Act, 1947 ;No. 26 of 1947), the Panchayati 
Adalat had no jurisdiction to try the offence. 
Section 59(a) runs as follows: 

“59. No Panchayati Adalat shall take cognizance 
of any offence in which the accused. 

(a) has been previously convicted of an 
offence with imprisonment of either description 
for a term of three years or more.” 

(2) The contention of learned counsel, for the 
applicant is that it is only when a person has 
not only been previously convicted of such an 
offence but has also been sentenced to imprison¬ 
ment of either description for a term ot three 
years or more, that the Panchayati Adalat is de¬ 
prived of the power to take cognizance of a case 
in which that person may have charged of an 
offence afterwards. The learned Magistrate in¬ 
terpreted the section to mean that the offence 
of which the accused person has been previously 
convicted should be one punishable with impri¬ 
sonment of either description for a term of three 
years or more irrespective of the actual sentence 
that may have been passed upon him. No doubt, 
cl. (a) of S. 59 is not very happily worded. But 
the interpretation adopted by the learned Magis¬ 
trate seems to be the correct one. The section is 
not open to any other interpretation. For it 
would be absurd to read the word ‘convicted’ as 
meaning ‘sentenced’. 

(3) In my view the learned Magistrate was 
quite right in holding that the Panchayati Ada¬ 
lat had no jurisdiction to try the case and in 
trying it himself. It is said that the sentence of 
six months’ rigorous imprisonment and a fine of 
Rs. 50/- passed upon the applicant is too severe. 
According to the findings of the courts below the 
applicant was found stealing potatoes from the 
field of the complainant and had actually dug out 
one maund of them from the field. There were 
other as.sociates of the applicant with him at the 
time doing the same act. But they ran away 
when the servants of the complainant arrived on 
the scene. Whatever may be the price of one 
maund of potatoe.s, in my opinion a light view 
cannot be taken of the offence. 

(4) The application is accordingly rejected. 

B/V.S.B. Application rejected. 
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MXnCERJI AND ROY JJ. (24-3-1954). 

Swami Hariharanand Saraswati and others, 
Applicants V. The Jailor I/C Dist. Jail, Banaras, 
Opposite Party. 

Misc. Writ No. 17 of 1954. 

*(a) U. P. Removal of Social Disabilities Ac.^ 
(14 of 1947), S. 1 — Act is not ultra vires. AIR 
1949 Bom 168, Dissented from. 

The U. P. Removal of Social Disabilities 
Act (14 of 1947) falls under the Government 
of India Act, 1935, Sch. 7. List 2, item 34; for 
such a piece of legislation is covered by the 
word “charities” in that item which is a word 
of very wide scope and meaning. And hence 
the U. P. Removal of Social Disabilities Act • 
is not ultra vires the State legislature. AIR 
1947 PC 1. Rel. on. AIR 1949 Bom 168. Dis¬ 
sented from. AIR 1963 All 483, Ref. (Para 20) 


(b) Constitution of India, Art. 25 — Freedom of 
religion — U. P. Act 14 of 1947 is saved by Art. 
25(2) — (U. P. Removal of Social DLsabilities Act 
(14 of 1947), S. 1). 

By the U. P. Removal of Social Disabilities 
Act the freedom guaranteed under Art. 25(1; 
of the Constitution has in no manner been 
affected. The U. P. Act falls within the defi¬ 
nition of “existing law” given in Art. 366(10) 
and is thus protected by cl. (2) of Art. 25. The 
Act only provides for the removal of those 
distinctions which caste Hindus enforced on 
the Harijans in respect of, among other 
matters, entry of Harijans in temples on the 
same footing as caste Hindus. (Para 2D 

Anno: Const. Ind., Art. 25 N. 9. 

^c) Constitution of India, Art. 226 — Habeas 
corpus application — Validity of Act challenged 
— Competency of. 

The true posiUon in regard to the scope and 
nature of a petition of habeas corpus excludes 
the pos.sibility of a challenge in regard to the 
constitutionality of an enactment. (Para 23; 

(d) Constitution of India, Art. 22(2) — Art. 22(2) 
and Criminal P. C. (1898), S. 61 — (Criminal P. C. 
(1898), S. 61). 

Article 22(2; of the Constitution in effect 
not only gives constitutional protection to the 
provision contained in S. 61. Oiminal P. C., 
but further liberalizes it by making the provi¬ 
sion applicable in those cases also where the 
arrest is made in pursuance of a warrant. 

(Para 29) 

Anno: Const. Ind.. Art. 22 N. 4; Cr. P. C., S. 61 
N. 1. 

(e) Criminal P. C. (1898), S. 167 — Policy of 
law stated. 

The provisions of S. 167(1). Criminal P. C., 
indicate that the policy of the law is to bring 
an independent judgment to bear on the 
matter lor, it is provided in that section that. 

* the Magistrate before whom an arrested per¬ 
son is produced is also to have before him "a 
copy of the entries in the diary”. That means 
that the Magistrate before whom the produc¬ 
tion has to be made has to scrutinize the act 
of others and to see whether the act was 
legal and proper and further whether the 
formalities required by law had been com¬ 
plied with. (Para 32) 

Anno: Cr. P. C., S. 167 N. 6. 

*(f) Constitution of India, Art. 22(2) — Produc¬ 
tion before Magistrate. 

On 17th February 1954, the petitioners were 
arrested by a Magistrate acting under S. 64, 
Criminal P. C. for having obstructed the entry 
of the Harijans into the temple of Shri Vish- 
wanathji of Banaras through the main gate 
and thereby having committed an offence 
ounishable under S. 6, U. P. Removal of Social 
Disabilities Act. 1947. On the same day the 
Magistrate remanded the petitioners into jail 
custody. It was contended for the petitioners 
that they were not produced before the Magis¬ 
trate within 24 hours of their arrest as required 
bv Art. 22(2), Constitution of India. 

Held (i) that the Magistrate in directing the 
arrest of. the petitioners did not, as contem¬ 
plated by a 167. Criminal P. C.. act as a Court 
nor had he an opportunity of applying a judi¬ 
cial mind to the facts of the case; and 

^ , (Para 32) 

( 11 ) that in the circumstances of the case 
there was no proper production of the peti¬ 
tioners before a competent Magistrate withla 
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24 hours of their arrest without warrants and 
consequently their further detention in jail 
was illegal and unconstitutional. AIR 1953 SC 
10, Rel. on. (Para 34) 

Anno: Const. Ind., Art. 22 N. 4. 

(g) Constitution of India, Art. 226 — Disclosure 
of facts in return to wTit of habeas corpus — 
(Criminal P. C. (1898), S. 491). 

It is well established that a return to a writ 
of habeas corpus has to be unambiguous and 
it has got to set forth clearly and directly and 
with sufficient particularity the facts and the 
cause for the petitioner’s detention. The re¬ 
turn has to state all the facts and all the 
grounds which constitute valid and sufficient 
grounds for the detention of the persons 
alleged to be detained. There is no scope of 
any presumptions being pressed into service 
by a Court to make up deficiencies in the re¬ 
turn which the opposite party was in law 
bound to make. (Para 35) 

(h) Constitution of India, Art. 226 — Habeas 
corpus — EU’ect of release. 

Where a person, arrested for having com¬ 
mitted an offence punishable under an Act. 
is released on a writ of habeas corpus, on the 
ground that there was a contravention of the 
provision contained in Art. 22(2), Constitution 
of India, he can still be tried in respect of 
the same accusation. (Para 36) 

CASES REFERRED: Paras 

(A) (V40) AIR 1953 All 433: 1953 Cri LJ 1103 20 

(B) (V34) AIR 1047 FC 1: IhR (1946) Kar 

FC 27 20 

(C) (V36) AIR 1949 Bom 168: 50 Cri LJ 635 20 

(D) (V40) AIR 1953 SC 10: 1953 Cri LJ 180 

(SC) 29, 31 

J. Swaroop, A. P. Pandey, Rajeshwari Prasad. 
B. D. Pande and Santosh Kumar Srivastava. for 
Applicants; D. P. Uniyal and Sri Ram. Dy. Govt. 
Advocates, for the State. 

MUKERJI, J.: 

This is a petition by 26 persons under Art. 226 
of the Constitution for a writ in the nature of 
'habeas corpus’. The petitioners also founded 
their application under Ss. 491 and 561A, Criminal 
P. C. 

(2) On 16th March 1954. we pronounced the 
operative portion of our judgment directing release 
of the petitioners for w^e were of the opinion that 
the petitioners’ detention in jail was illegal. 

(3) The petitioners before us belong to what is 
itnown as the Savarna Sanatan Dharmis of the 
Hindu fold and they are the residents of Banaras 
and are believers in the strict and the orthodox 
tenets of the Sanatan Dharma. There is, as is 
well known, an ancient, and a very holy temple 
of the deity of Sri Vishwanath at Banaras. This 
temple undoubtedly is ancient and the deity en¬ 
shrined therein is held in the highest esteem by 
the Hindus and it attracts pilgrims from far and 
wide. The worship in the temple is carried on 
according to strict Shastric precepts and it is the 
belief of the Hindu community that the image 
which is enshrined in this temple is a self-reveal¬ 
ed image of Lord Shiva. Entry to this temple 
was confined to Savarna Sanatan Dharmis only, 
that is to say, the caste Hindus alone had the 
privilage of entering this temple and worshipping 
therein. The Avarna Sanatan Dharmis, who are 
now called Harijans, had. under a long establish¬ 
ed custom, no right to enter this temple, but 
they could have Darshan of the holy image 
through an aperture which be approached by an 
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outer passage adjacent to and separate from the 
main sanctuary. 

(4) It appears that the Harijans smarted under 
the discrimination that was made between them 
and the Savarna Sanatanists in regard to having 
access to the temple of Sri Vishwanath. About 
12th or 13th February, 1954 the Harijans decided 
to enforce their right of entry into this temple 
and they expressed their desire to do so by means 
of leaflets which were broadcast by some leaders 
of their community as also by sticking posters. 
These leaflets & the posters declared that the Hari¬ 
jans would march in procession to the temple of Sri 
Vishwanath on the afternoon of 17th February 
1954, and effect an entry into it. It appears fur¬ 
ther to us that the Harijans took their stand on 
the provisions of the U. P, Removal of Social 
Disabilities Act, (14 of 1947), for, according to 
S. 3 (d) of that Act, no person could prevent 
another from having access to any public temple 
or enjoying the advantages, facilities and privi¬ 
leges of any such temple to the extent the same 
were available to other Hindus. 

When this desire of the Harijans became known 
to the Savarna Sanatanists of Banaras, they con¬ 
vened a meeting and it was resolved therein that 
the aperture which existed in the Eastern wall 
of the temple and through which the Harijans 
used to have a glimpse of the sacred deity should 
be substantially enlarged in order that the Hari¬ 
jans could have greater facility in having Dar¬ 
shan. It was further resolved to meet the Hari¬ 
jans at the main door, called the ‘Singhadwar’, 
of the temple and’to conduct them to the window, 
now enlarged, and to let them have ‘Darshan’ of 
the scared deity from that place in accordance 
with the old custom. 

(5) On the afternoon of 17th February 1954, a 
batch of Harijans arrived at the temple door head¬ 
ed by Sri Bechan Ram, M. L. A. These Harijans 
were met by the petitioners and they were garland¬ 
ed and. according to the petitioners, invited to 
have Darshan of the deity from the window or 
aperture now enlarged for them. So far there 
appears no controversy in regard to the facts or 
the sequence of events: There is, however, a 
controversy as to what followed subsequently. 
According to the petitioners, the Harijans were 
not stopped from entering through the main gate 
by the petitioners while on behsdf of the State it 
was stated that Harijans were refused entrance 
into the temple through the ‘Singhadwar’ through 
which caste Hindus alone could have access to the 
temple. The executive authorities of Banaras, 
those authorities which had the responsibility of 
preserving law and order in the town, apprehend¬ 
ed breaches of peace on this occasion and conse¬ 
quently there were a large number of police offi¬ 
cials and at least one Magistrate, namely, the City 
Magistrate, in attendance at the main gate of the 
temple at the time when the Harijans came in 
procession and wished to make their entry into 
the temple, 

(6) It is clear to us from the affidavits that have 
been filed in this case that the Harijans could not, 
uninterrupted, have access to the temple through 
the main gate, the ‘Singhadwar’, This 
because the Santainsts, in particular the petitl- 
ners, were at the scene to obstruct their entry. 

The City Magistrate, who was there, told the 
petitioners that not allowing the Harijans to have 
access to the temple through the main gate wouia 
be an offence. It appears that this warning 
the City Magistrate had no deterrent effect on 
petitioners, for, that did not smoothen the w 
of the Harijans in getting entry into the temp*^ 
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The City Magistrate, therefore, ordered the peti¬ 
tioners to clear out of the temple and ordered 
the police to take them in custody, as in the 
opinion of the City Magistrate they had violated 
the provisions of the U. P. Removal of Social 
Disabilities Act and further that they had com¬ 
mitted certain other offences, namely, offences 
under Ss. 143 and 341, Penal Code. 

(7-17) The petitioners were thereafter taken into 
police custody and taken to police station Chowk. 

I The petitioners were told that they could be en¬ 
larged on bail in the event of their furnishing such 
bail, but they refused to give bail with the result 
that they were sent to jail custody by an order 
of the City Magistrate, sometime on the night of 
17th February 1954. 

(18) The petitioners have contended before us 
that their detention in jail is illegal, first, because 
their alleged infringement of S. 3 (d), U. P. Re¬ 
moval of Social Disabilities Act could not amount 
to an offence, as, that Act itself was ‘ultra vires’ 
and unconstitutional. It was further contended 
that if the petitioners could not be held guilty 
under S. 3 (d) of the aforesaid Act then they 
could not be held guilty under Ss. 141 and 341 
Penal Code also. 

(19) It was also contended that their detention 
was illegal because the petitioners had been arrest¬ 
ed without warrant and had not been informed of 
the grounds of their arrest. Further, the peti¬ 
tioners had not been produced before the nearest 
Magistrate within 24 hours of their arrest. 

(20) Mr. Pande on behalf of the petitioners 
■first, contended that the U. P. Removal of Social 
Disabilities Act was ‘ultra vires’ the State Legis¬ 
lature because, it was a piece of legislation that 

^ did not fall within any specified legislative field 
of the State Legislature. This legislation was 
forged when the Government of India Act of 1935 
was in force. A Bench of this Court in the case 
of — 'State V. Gulab Singh’, AIR 1953 All 483 (A), 
held that the U. P. Removal of Social Disabilities 
Act, 1947 was not ‘ultra vires’ the State Legis¬ 
lature. We may, however, point out that the 
precise point which was raised by Mr. Pandey was 
not canvassed in the aforementioned case. 

A similar piece of legislation, namely, the Mad¬ 
ras Temple Entry Act, was the subject of Judi¬ 
cial scrutiny on the ground of ‘vires’ and it was 
held by the Federal Court in — ‘Manikkasundara 
Bhattar v. R. S. Nayudu’, AIR 1947 F. C. 1 (B). 
that legislative measures of the kind under which 
comes the impugned Act, namely, U. P. Act 14 of 
1947, could appropriately fall under Entry 34, List 
II of Schedule VII of the Government of India 
Act of 1935. In Bombay, ‘the Removal of Social 
Disabilities Act of 1946, a Bombay Act, was cha¬ 
llenged as unconstitutional and the Bombay High 
Court in the case of — ‘Kalidas Amtharam v. 
Emperor’, AIR 1949 Bom 168 (C), held that the 
Act, which/is a similar piece of legislation to the 
Act that is now being impugned before us, was 
not ultra vires the State Legislature. According 

4 to the Bombay view’, the Bombay Act was covered 
by item 1. List III of Schedule VTI of the Govern¬ 
ment of India Act of 1935. This item relates to 
legislation on criminal law. 

It was pointed out by the learned Judges of the 
Bombay High Court that since the scheme of the 
Government of India Act was to make the three 
lists exhaustive, all legislative activities, whether 
of the State or of the Centre had to be brought 
under one or the other of the items in the lists. 
They pointed out that S. 104, Government of India 
Act, was not to be invoked in aid for such legisla¬ 
tion as could possibly be brought under any of 
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the three lists. They were further of the view 
that any legislation that prescribed any punish¬ 
ment would and could appropriately come under 
item 1 of List III. The attention of the 
Bombay High Court does not seem to have been 
drawn to the decision of the Federal Court re¬ 
ferred to by us earlier. 

In our judgment the impugned piece of legisla¬ 
tion falls more appropriately under List II, item 
34 of Schedule VII, for, as held by the Federal 
Court, the word “charities” is a w'ord of very 
wide scope and meaning and a legislation of the 
character with which we have to deal with could 
very well come under that item. It is a well 
knowm principle of interpretation that every 
attempt should be made to uphold the constitu¬ 
tionality of an Act rather than to oppose it and 
to that end it is permissible to interpret entries of 
the nature contained in the various lists of the 
7th Schedule of the Government of India Act 
liberally. We are of the opinion, as w^e have said 
before, that the U. P. Removal of Social Disabi¬ 
lities Act w’as not ultra vires the State Legislature. 

(21) This legislation was further attacked on 
the ground that the petitioners were denied by it 
their fundamental right guaranteed to them un¬ 
der Article 25(1) of the Constitution. Reliance 
was also placed on the provisions of Article 26 
of the Constitution. We may point out that by 
the impugned legislation the freedom guaranteed 
to the petitioners under Article 25(1) of the Con¬ 
stitution has in no manner been affected. As a 
matter of fact Article 25(2) of the Constitution 
provides as follows; 

“Nothing in this article shall affect the operation 
of any existing law or prevent the State from 
making any law' 

(a) . 

(b) providing for social welfare and reform 
or the throwing open of Hindu religious institu¬ 
tions of a public character to all classes and 
sections of Hindus.” 

It would be noticed from what has been quoted 
above of Art. 25(2) that a piece of legislation 
which could appropriately come within the defini¬ 
tion of ‘existing law’ contained in Article 366(10) 
— and we may say that the present legislation 
does fall within the definition of ‘existing law' — 
was protected inasmuch as, this law only pro¬ 
vided for the removal of these distinctions which 
caste Hindus enforced on the Harijans in respect 
of. among other matters, entry of Harijans in 
temples on the same footing as caste Hindus. 

(22) Mr. Pandey on behalf of the petitioners 
also contended that the impugned legislation, 
apart from removing disabilities, conferred certain 
privileges on the Harijans. We are of the view 
that the argument of learned counsel is not 
sound for, as we read the Act, we do not find the 
Act conferring any privileges, as such, on the 
Harijans. 

(23) When Mr. Pandey challenged the validity 
of the U. P. Removal of Social Disabilities Act 
we v/ished him to satisfy us as to whether the 
constitutionality of an Act could be challenged by 
a writ of the nature of Habeas Corpus. Mr. 
Pandey conceded that there was no direct autho¬ 
rity which he could cite where any court had 
permitted a challenge to the constitutionality of 
an Act in Habeas Corpus proceedings. We may 
point out that Scott in his book at page 16 has 
opined that a law’s constitutionality cannot be 
raised by a petition in Habeas Corpus; similarly 
Bailey in his book — Volume I, page 52 -- has 
stated that whatever can be achieved by a 'writ 
error’ cannot be challenged or achieved by a 
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petition in Habeas Corpus. We are also of the 
opinion that the true position in regard to the 
scope and nature of a petition of Habeas Corpus 
excludes the possibility of a challenge in regard 
to the constitutionality of an enactment. It is 
clear that the petitioners can challenge the vali¬ 
dity of the impugned Act in proceedings which 
have been initiated under the Act against them. 
They have, therefore, another and a more appro¬ 
priate remedy open to them for that purpose. 

(24) The petitioners next contended that they 
had not been told the grounds of their arrest by 
anyone after they had been arrested. Affidavits 
have been filed in answer to this assertion made 
by the petitioners in their affidavit. We have 
examined the affidavits filed in these proceedings 
and we are satisfied that although there was a 
slight and an apparent conflict between the affi¬ 
davit of Sri Bhagwat Singh, the Station Officer of 
Police Station Chowk, and Sri Gauri Shankar 
Singh, City Magistrate, Banaras. yet it is clear 
on these affidavits that the petitioners were in¬ 
formed of the grounds for their arrest. In para¬ 
graph 7 of his affidavit Sri Gauri Shankar Singh 
has stated thus: 

“That the petitioners were told by the Dy. S. P. 
City in the presence of the deponent that they 
were being arrested for having obstructed the 
entry of the Harijans into the Temple of Sri 
Viswanathji through the main gate.*’ 

(25) Sri Bhagwat Singh in his affidavit has also 
averred that the petitioners were told the grounds 
of their arrest. We are. therefore, of the opinion 
that there is no substance in the assertion of the 
petitioners that they were not informed of the 
grounds for their arrest after they had been 
arrested. 

(26) Tire last contention which was raised on 
behalf of the petitioners was that they were not 
produced before a Magistrate within a period of 
24 hours of their arrest. This assertion of the 
petitioners has also been denied on behalf of the 
opposite party. The affidavit of Sri Bhagwat 
Singh indicates that the petitioners were produced 
before the City Magistrate, Sri Gauri Shankar 
Singh, immediately after they were arrested, as 
Sri Gauri Shankar Singh was present at the scene 
of their arrest. Paragraph 5 of Sri Bhagwat 
Singh’s affidavit is in these words: 

“That the City Magistrate, Sri Gauri Shankar 
Singh, was present at the time when the peti¬ 
tioners were arrested by the police and they 
were immediately produced before him & there¬ 
after taken to P. S. Chowk under his orders.*' 
Sri Bhagwat Singh further says this in paragraph 
7 of his affidavit: 

“That as the petitioners had been sent to the 
District Jail under the orders of the City 
Magistrate, it was not necessary to produce the 
accused again before a Magistrate as the ac¬ 
cused were no longer in police custody.*' 

(27) Sri Gauri Shankar Singh, however, states 
as follows in paragraph 11 of his affidavit: 

“That the petitioners were then produced before 
the deponent by Sri Bhagwat Singh, Station 
Officer, P. S. Chowk, in his capacity as City 
Magistrate in the office of the Dy. S. P. at the 
Kotwali at about 10 the same night and the 
deponent thereafter on a request made by the 
police made an order for their remand to jail 
custody after having told them that they would 
be prosecuted for having unlawfully obstructed 
the entry of the Harijans into the Temple 
through the ‘Singh Dwar* and the petitioners 
then left the Kotwali for the District Jail at 
about 11-30 the same night.” 


In paragraph 9 of his affidavit, Sri Gauri Shankar 
Singh stated that he reached the Kotwali at about 
8-30 p.m. and asked the Dy. S. P. City to produce 
the arrested persons before him. 

To us, there appears to be an inconsistency bet¬ 
ween the averments made by Sri Bhagwat Singh 
and those made by Sri Gauri Shankar Singh ixi 
regard to the production of the petitioners before 
a Magistrate after their arrest. According to Sri 
Bhagwat Singh, the production of the petitioners 
was made immediately after they had been arrest- 
ved and that the production was at the scene of 
occurrence while on the affidavit of Sri Gauri 
Shankar Singh the petitioners were, “called for*', 
by him for production and they were produced 
before him at the Kotwali at 10 p.m. On the two 
aforequoted versions, it becomes difficult for us to 
hold with certainty as to where and when the 
petitioners were produced before a Magistrate. Ac¬ 
cording to Sri Gauri Shankar Singh, the produc¬ 
tion of the petitioners before him was made by 
Sri Bhagwat Singh at police station Kotwali, but 
according to Bhagwat Singh himself the produc¬ 
tion had been made by him at the scene of occur¬ 
rence. It will be noticed that Sri Bhagwat Singh 
is almost emphatic in maintaining the position 
that he has taken in regard to the production of 
the petitioners before a Magistrate — that appears 
to us from what he has stated in paragraph 7 of 
his affidavit, a paragraph which we have quoted 
earlier. 

(28) Whether there was in fact “a physical” pro¬ 
duction of the petitioners before Sri Gauri Shan¬ 
kar Singh or not loses its importance in view of 
what was submitted by learned counsel for the- 
petitioners—a submission which we will now con¬ 
sider. It was contended by Mr. Pandey that the 
production which is contemplated by Art. 22(2) 
of the Constitution must be before a Magistrate 
other than the one who has acted, along with 
the police, in arresting the petitioners. Section 
61 of the Code of Criminal Procedure provides 
this; 

“No police-officer shall detain in custody a per¬ 
son arrested without warrant for a longer period 
than under all the circumstances of the case is 
reasonable, and such period shall not. in the 
absence of a special order by a Magistrate un¬ 
der Section 167, exceed twenty-four hours ex¬ 
clusive of the time necessary for the journey 
from the place of arrest to the Magistrate’s 
Court.” 

(29) Article 22(2) of the Constitution in effect 
not only gives constitutional protection tx> this 
provision but further liberalizes it by making the 
provision applicable in those cases also where the* 
arrest is made in pursuance of a warrant. It was, 
however, pointed out by the Supreme Court in — 
■the State of Punjab v. Ajaib Singh', AIR 1953 
SC 10 (D), as follows: 

“Broadly speaking, arrests may be classified into 
two categories, namely, arrests under warrants 
issued by a (Jourt and arrests otherwise than 
under such warrants. There can be no m^ner 
of doubt that arrests without warrants issued 
by a Court call for greater protection than do 
arrests under such warrants.” 

(30) In the case with which we are dealing, it 
may be pointed out that the arrests made were 
without warrants. The arrests of the petitioners 
were made in substance by the City Magistrate 
Sri Gauri Shankar Singh because the petitioners 
were taken into custody under his orders ana 
under his direct supervision. Section 64, Cr. P. 
says this: 

“When any offence Is committed in the presenc^ 
of a Magistrate within the local limits of ni> 
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jurisdiction, he may himself arrest or order any 
person to arrest the offender, and may there¬ 
upon, subject to the provisions herein contained 
as to bail, commit the offender to custody.” 

(31) In our view Sri Gauri Shankar Singh acted 
under the provisions quoted above. The question 
that arises for determination, therefore, is whether 
Sri Gauri Shankar Singh would be a Magistrate 
competent to act under the provisions of S. 167(1), 
Cr. P. C., further, whether a production before 
Sri Gauri Shankar Singh of the petitioners, un¬ 
der the circumstances of the case, would be a 
proper production within the meaning of Art. 
22(2) of the Constitution. In determining this 
question, we have to bear in mind what their Lord- 
ships of the Supreme Court have said in the case 
of — ‘the State of Punjab v. Ajaib Singh (D)’, 
in particular the following passage: 

'There can be no manner of doubt that arrests 
without warrants issued by a ‘Court’ call for 
greater production than do arrests under ‘such 
warrants’. The provision that the arrested per¬ 
son should within 24 hours be produced before 
the nearest Magistrate is particularly desirable 
in the case of arrest otherwise than under a 
y/arrant issued by the Court, for it ensures the 
immediate application of a judicial mind to the 
legal authority of the person making the arrest 
and the regularity of the procedure adopted by 
him. In the case of arrest under a warrant 
issued by a Court, the judicial mind had al¬ 
ready been applied to the case when the warrant 
was issued and, therefore, there is less reason 
for making such production in that case a 
matter of a substantive fundamental right.” 

(32) As we have pointed out in this case, Sri 
Gauri Shankar Singh in directing the arrest of 
the petitioners did not act as a court nor had he 
an opportunity of applying a ‘judicial mind’ to 
the facts of the case. It can also not be said 
that Sri Gauri Shankar Singh could properly judge 
whether the procedure which he adopted was 
regular, for a person can never be deemed to be 
a ‘‘competent judge of his own cause". 
The provisions of Section 167(1). Cr. P. C., 
also indicate to us that the policy of the law is 
to bring an independent judgment to bear on 
the matter for, it is provided in that section that 
the Magistrate before whom an arrested person 
is produced is also to have before him *‘a copy 
of the entries in the diary”. That means that 
the Magistrate before whom the production has 
to be made has to .scrutinize the act of others 
and to see whether the act was legal and proper 
and further whether the formalities required by 
law had been complied with. 

In this case Sri Gauri Shankar Singh had re¬ 
manded the petitioners into jail custody by an 
order signed by him on 17-2-1954. Whether the 
order was signed at the place of occurrence or at 
police station Chowk or at Kotwali is immaterial 
because on the affidavits we are of the opinion 
that the order was signed more or less as a matter 
of course by Sri Gauri Shankar Singh without his 
scrutinizing as to the legality and propriety of the 
procedure adopted by himself. At any rate, it 
is impossible for us to hold that under the cir¬ 
cumstances of the case Sri Gauri Shankar Singh 
could apply a “judicial mind” in regard to these 
arre.ste. In paragraph 13 of his affidavit Sri 
Gauri Shankar Singh has stated as follows: 

“That on the following day (this would be 
February 18. 1954) the police submitted a renort 
asking for a further remand before the depo¬ 
nent, but as the deponent was just leaving for 
some important executive work, he directed the 


police to take the report to his Link Officer Sri 

Chitrangad Singh, the Additional City Magis¬ 
trate of Banaras, for necessary orders.” 

(33) On behalf of the State, a copy of the order 
made by Sri Chitrangad Singh, the Additional 
City Magistrate, was produced before us. On an 
examination of this order we discovered that it 
was dated “17/18. 2”. We have been unable to 
d^cover how and why Sri Chitrangad Singh dated 
his order “17/18”. No affidavit by Sri Chitrangad 
Singh was produced before us explaining this 
matter. It was, however, admitted on behalf of 
the State that the petitioners were not produced 
before Sri Chitrangad Singh when he passed the 
aforementioned order. 

(34) On the circumstances stated above, we are 
of the opinion that there was no proper production 
of the petitioners before a competent Magistrate 
within 24 hours of their arrest without warrants 
and consequently their further detention in jail 
was illegal and unconstitutional. 

(35) On behalf of the State, it was contended 
that even if the incarceration of the petitioners 
in its inception was illegal yet, their present deten¬ 
tion in jail was not so because the trial of the 
petitioners had commenced before a proper court 
and we were, therefore, asked to presume that 
they were in jail custody by virtue of an order 
made by the trying Magistrate for such custody. 
We are unable to make the presumption which we 
were asked to make. We may point out that no 
such assertion was made-by the opposite party 
in the return that he made to the writ ‘nisi’ issued 
to him. The opposite party, who is the Jailor of 
the District Jail Banaras, has not taken his stand 
for detaining the petitioners on an order by a 
court directing him to detain the petitioners. It 
was incumbent upon the opposite party in return 
to the writ ‘nisi’ issued by this Court to disclose 
the authority on which he was detaining the 
petitioners in his custody. 

No such return has been made and we are un¬ 
able to presume anything against the petitioners. 
It is well established that a return to a writ of 
Habeas Corpus has to be unambiguous and it has 
got to set forth clearly and directly and with 
f^ufficient particularity the facts and the cause for 
the petitioners’ detention. The return has to state 
all the facts and all the grounds which constitute 
valid and sufficient grounds for the detention of 
the persons alleged to be detained. There is no 
scope, in our view, of any presumptions being 
pressed into service by a court to make up defi¬ 
ciencies in the return which the opposite party 
was in law bound to make. We are, therefore, of 
the view that on the materials before us, we can¬ 
not hold that the present detention of the peti¬ 
tioners in jail is legal or constitutional, even 
though we have expressed the opinion earlier that 
the charge against them under S. 3(d)/6 of the 
Removal of Social Diabilities Act (Act XIV of 
1947) was not void for want of the Act being un¬ 
constitutional. 

(36) We should like to point out that although 
we have held that the petitioners’ detention at the 
present moment in jail by the opposite party is 
illegal and unconstitutional yet this does not mean 
our holding that the charges which have been 
levelled against them are unfounded or illegal. 
The order which we have already made on 16-3- 
1954, will not entitle the petitioners to escape their 
trial. We have thought it proper to state this 
clearly because we are aware of certain cases in 
which courts have expressed the view that once 
a prisoner is released on a writ of Habeas Corpus 
he cannot be tried again in respect of the same 
accusation. 
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(37) In the result we allow the petition and 
direct that the petitioners be set at liberty forth¬ 
with, The petitioners will have the costs of this 
petition from the opposite party. 

A/V.S.B. Petition allowed. 
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V. BHARGAVA J. (11-3-1954) 

Ram Lakhan Lai, Petitioner v. Addl. Commr. 
Gorakhpur and another, Opposite Party. 

Misc. Writ No. 120 of 1954. 

Houses and Rents — V, P. (Temporary) Con¬ 
trol of Rent and Eviction Act (3 of 1947), S. 7 — 
Order under — Petition under Art. 226 to quash 
_ When lies — (Constitution of India, Art. 226). 

A finding of a District Magistrate or Addi¬ 
tional District Magistrate that the accommo¬ 
dation should be let out to a particular person 
is not an order under S. 7 of the U. P. (Tem¬ 
porary) Control of Rent and Eviction Act. It 
is actually an order directing the owner of 
the accommodation to let it out to the allottee 
that is an order under S. 7 of the Act. (Para 4) 

Thus, where an Additional District Magis¬ 
trate passes an order that a certain shop will 
be allotted to A, the order cannot be treated 
as one under S. 7 of the Act as it amounts 
only to an expression of the opinion of the 
Magistrate giving his reasons why he would in 
future pass an order under S. 7 in favour of 
A, Such an order has no statutory force and, 
if it is set aside by the Commissioner in revi¬ 
sion, the latter’s order has also no statutory 
force and can be ignored. No petition under 
Art. 226 can lie to quash such on order. 

(Para 4) 

Further, so long as no order under S. 7 is 
passed in favour of an allottee, he has no 
interest in the allotted shop and hence cannot 
file an application for a writ under Art. 226 
as an allottee. (Para 5) 

Narain Sahai. S. N. Kasker and Hirday Nath 
Seth, for Petitioner; Standing Counsel, for Oppo¬ 
site Party. 

ORDER; By this petition under Art. 226 of the 
Constitution the petitioner seeks the issue of a 
writ of certiorari quashing the order passed by 
the Additional Commissioner, Gorakhpur on 22-12- 

1953. 

(2) According to the petitioner, one Hari Saran 
Rastogi was the tenant of a shop owned by the 
petitioner and the tenant was carrying on a busi¬ 
ness in that shop under the name and style of 
“Golden Biscuit Factory”. Hari Saran on 1-7-1953 
intimated to the Rent Control and Eviction Offi¬ 
cer, Gorakhpur that he had sold the entire goods 
of the shop along with its goodwill to opposite 
party No. 2, Hanuman Prasad. Even before this 
intimation was sent by Hari Saran, an application 
had been made on behalf of a firm, Mata Prasad 
Ajodhya Prasad, for allotment of this shop in 
their favour. The petitioner al^ applied for its 
allotment and a third application for allotment 
was made by Hanuman Prasad, the purchaser of 
the Golden Biscuit Factory. 

While these applications were pending, Hari 
Saran Rastogi actually left the premises and. be¬ 
fore any allotment order could be passed, opposite 
party No. 3 filed a suit in the court of the Munsif, 
Gor^hpur for an injunction restraining the peti¬ 
tioner from ejecting him from the premises and 
from obstructing him from carrying on business 
in thal shop. In connection with this suit, the 


learned Munsif passed an 'ad interim’ injunction 
restraining the petitioner from ejecting opposite 
party No. 3. That ‘ad interim’ injunction was 
confirmed by the learned Munsif to remain in 
force during the pendency of the suit and has 
been challenged in appeal by the petitioner. On 
21-9-1953, the Additional District Magistrate heard 
the various applications for allotment and re¬ 
corded an order in which he said: 

“The shop will therefore be allotted to Sri Ram 
Lakhan. Another applicant Sri Ram Swarath. 
could have been allotted this shop because he is 
on the priority list but as remarked above the 
needs of the owner carry more weight than Ram 
Swarath’s claim. The file is returned to R. C. & 

E. O. for taking further action according to 
law.” 

Against this order opposite party No. 3 filed a revi- 
vision before the Commissioner and the Addi¬ 
tional Commissioner on 22-12-1953 vacated that 
order of the Additional District Magistrate dated 
21-9-1953. By this petition the petitioner seeks 
the vacation of the order of the Additional Com¬ 
missioner dated 22-12-1953 on the ground that he 
had no jurisdiction to pass such an order. 

(3) When this petition came up for hearing, the 
petitioner was given time to file a supplementary 
affidavit to indicate which officer could exercise 
the powers of a District Magistrate under the 
U. P. (Temporary) Control of Rent and Eviction 
Act of 1947 in respect of this shop. He has filed a 
supplementary affidavit indicating that the powers 
can be exercised by the Additional District Magis¬ 
trate who has been authorised by the District 
Magistrate and not by the District Supply Officer,. 
Gorakhpur who is also known as the Rent Control 
and Eviction Officer there. In addition, learned ^ 
counsel for the petitioner has put up before me 
today an order issued under S. 7(1) of the U, P. 
(Temporary) Control of Rent and Eviction Act,. 

1947 allotting this shop to the petitioner. 


(4) On going through all these documents, it is 
perfectly clear that so far as the order of the 
Additional Commissioner is concerned, it has not 
been passed in exercise of any statutory powers, 
nor does it interfere with any statutory order 
passed by the Additional District Magistrate. The 
order of the Additional District Magistrate dated 
21-9-1953 is not an order under S. 7. U. P. (Tem¬ 
porary) Control of Rent and Eviction Act. The 
order under that section is the order dated 24-9- 
1953 which was presented before me today by 
learned counsel for the petitioner. 


It has been clearly held by a Division Bench of 
lis Court that a finding of a District Magistrate 
■ Additional District Magistrate that the accom¬ 
odation should be let out to a particular person 
not an order under S. 7 of the U. P. (Temporary) 
mtrol of Rent and Eviction Act. It is actually 
1 order directing the owner of the accommoda- 
m to let it out to the allottee that is an order 
ider S. 7 of the Act. The order of 21-9-iyw 
;iich did not contain any such direction to tne 
ndlord to let out the shop to the petitioner 
)t, therefore, an order under S. 7. That can only 
treated as an expression of opinion of tne 
iditional District Magistrate giving his reasons 
ly he would, in future, pass an order under a. i 
favour of the petitioner. That is also pre- 
jely why in that order all that the Additiona 
strict Magistrate said was that “the shop wu 
allotted to Sri Ram Lakhan”. That order not 
iving any statutory force, no order by the Aum 
)nal Commissioner setting it aside has statute 
rce either and consequently there is no quesu 
any petition being entertained for a writ 
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quash that order. The order having no statutory 
force can be Ignored. 

(5) It appears in fact, that in this case there 
has yet been no valid order under S. 7 directing 
the landlord to let out this shop to the petitioner. 
The order of 21-9-1953, as I have said earlier, is 
not the order contemplated by S. 7 of the Act. 
The order on the paper presented to me today, 
purporting to be dated 24-9-1953, is an order signed 
by the Rent Control and Eviction Officer, Gorakh¬ 
pur for the Additional District Magistrate. Ac¬ 
cording to the supplementary affidavit, filed by 
the petitioner himself, the power under S. 7 in 
respect of this shop can be exercised by the Addi¬ 
tional District Magistrate and not by the Rent 
Control and Eviction Officer. The principal order 
under S. 7 itself should, therefore, have been sign¬ 
ed by the Additional District Magistrate himself. 
The Rent Control and Eviction Officer could not 
sign that order on behalf of the Additional Dis¬ 
trict Magistrate as that would indicate that the 
order was passed by him under the direction given 
to him by the Additional District Magistrate in 
his order dated 21-9-1953 and such an oTder by 
the Rent Control and Eviction Officer would not 
be valid as he was not authorised to exercise the 
powers of a District Magistrate in respect of this 
shop. The petition has, therefore, been filed by 
the petitioner without any right whatsoever. There 
is no order in his favour under S. 7 of the U. P. 
(Temporary) Control of Rent and Eviction Act 
so far and, while there is no such order, he has 
no interest in this shop at all in his capacity as 
an allottee. This is another reason why this peti¬ 
tion is not entertainable. 

(6) The question whether a petition would have 
lain if a valid order under S. 7 of the Act had 

w already been passed need not be discussed in de¬ 
tail. But it appears that in this case a civil suit 
pending in connection with which there is an 
injunction by the civil court restraining the peti¬ 
tioner from disturbing the possession of opposite 
party No. 3. Whether it would, in these circum¬ 
stances be advisable for the Additional District 
Magistrate at all to pass an order of allotment 
under S. 7 when that order may not prove of any 
value at all until the decision of those civil pro¬ 
ceedings is a matter to be considered by the Addi¬ 
tional District M^istrate. This petition does not 
lie and it is rejected. 

(7) The order dated 34-9-1953 which was pro- 
iuced by learned counsel before me today may be 
returned to him as prayed by him. 

A/D.R.R. Petition rejected. 
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(FULL BENCTI) 

MALIK C. J.; V. BHARGAVA AND GURTU JJ. 
a-4-1954) 

Nabl Bakhsh: Defendant^AppeUant v. Chaubey 
Puttu Lal; Plaintiff-Respondent. 

• Letters Patent Appeal No. 47 of 1941; against 
aecision of Yorke J.; D/- 18-8-1941. 

tDebt Laws — U. P. Agriculturists’ Belief Act 
(27 of 1934), Ss. 12, 16, 25 — Suit for redemp¬ 
tion and damages — (Civil P. C. (1908), S. 9.) 

A suit, where the plaintiff seeks not only 
redemption of the mortgage but also damages 
for destruction and permanent injury to the 
mortgaged property, cannot be said to be 
barred by the provisions of S. 25, Agricultu¬ 
rists’ Relief Act. As the Act confers a special 
jurisdiction it must be limited to the scope 


of the enquiry provided for under S. 16. It 
is, therefore, not within the jurisdiction of the 
Collector to enter into the question of a claim 
for waste, nor has he any jurisdiction to give 
a decree in favour of the mortgagor for re¬ 
covery of any amount from the mortgagee. 
An order under S. 16 is not analogous to a 
decree for redemption under O. 34, Civil P. C. 
It is not possible for the plaintiff to split up 
the reliefs claimed by him into two separate 
and distinct I'eliefs one for redemption and 
another for damages one of which could be 
claimed by an application under S. 12, Agri¬ 
culturists’ Relief Act, and the other by a suit 
under S. 60 read with S. 76, T. P. Act. In 
the circumstances, it cannot be said that any 
relief claimed by the plaintiff could have been 
obtained by an application under S. 12, Agri¬ 
culturists’ Relief Act. (Paras 7, 8) 

Anno: C. P. C., S. 9 N. 50, 53. 

Mukhtar Ahmad; for Appellant; S. N. Katju; 
for Respondent. 

IVLALIK, C. J.: 

A suit was filed in the court of the learned 
MunsU of Etaw'ah for redemption of a posses¬ 
sory mortgage dated 9-7-1878, for a sum of Rs. 
150/- executed by Jai Kishan Das in favour of 
Lachhman Das and Govind Das and for recovery 
of Rs. 700/-. The plaintiff claimed that during 
the continuance of the mortgage the mortgagees 
had committed acts of destruction-and permanent 
injury to the mortgaged property inasmuch as they 
had cut down and removed seven trees and were, 
therefore, liable to pay Rs. 850/- as damages. 
After having given credit for the mortgage money, 
i. e., Rs. 150/-, he claimed that a sum of Rs. 700/- 
was payable to him. 

(2) The learned Munsif decreed the suit on 
payment of Rs. 9/-. 

(3) There was an appeal and the lower appel¬ 
late court held that the mortgagees had cut down 
and removed certain trees and had thus caused 
damage to the extent of Rs. 344/-. After deduct¬ 
ing the mortgage debt a decree for Rs. 194/- was 
passed in plainiiff’s favour and the suit for re¬ 
demption was also decreed. 

(4) There was a second appeal in this Court 
and before the learned single Judge a point was 
raised that by reason of the provisions of S. 25 
of the U. P. Agriculturists’ Relief Act no suit lay 
In the Civil Court and the plaintiff should have 
applied for redemption of the mortgage under 
S. 12 of that Act, and, as the principal sum secur¬ 
ed was only Rs. 150/-, under S. 10 the applica¬ 
tion was cognizable by. the Collector. The 
learned Judge, however, overruled the conten¬ 
tion and dismissed the appeal. He. however, 
granted leave and a Letters Patent Appeal was 
filed which was referred to a Full Bench for deci¬ 
sion. 

(5) The point for decision is a very short one, 
whether a suit of this kind, where the plaintiff 
seeks not only redemption of the mortgage but 
also damages for destruction and permanent 
injury to the mortgaged property can be said to 
be barred by the provisions of S. 25 of the Agri- 
cifiturists’ Relief Act. That section is as follows: 

“No suit shall be brought in any court for any 
relief which can be obtained by an application 
under this chapter”. 

The question, therefore, is whether the suit 
brought in the court ^ the learned Munsif in 
this case was for any reWef which could be obtain¬ 
ed by an application under S. 12 of the Agri¬ 
culturists’ Relief Act. 
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(6) It must be conceded that the Act does not 
provide for a decree for money being passed in 
favour of the plaintiff at the time of passing a 
decree for redemption. A reference to the vari¬ 
ous sections of this Act will make this abundantly 
clear. Section 12 provides for an application for 
redemption. Under S. 12 the applicant is re¬ 
quired to deposit in court, at the time when he 
applies, the sum which he considers is due to the 
mortgagee. It was at one time held that S. 12 
would apply only to cases where the applicant ad¬ 
mitted that some money was due from him & the 
section did not apply to a case where the mortga¬ 
gor claimed that the whole of the mortgage money 
had been paid off and nothing was due. This view, 
however, was ultimately not accepted and at pre¬ 
sent the law, as administered by this Court, is 
that an application for redemption can be filed 
under S. 12 by a mortgagor even if he does not 
admit that anything is due from him. 

Section 13 then provides that, after the appli¬ 
cation had been duly presented and the deposit 
made, notice has to be issued to the mortgagee 
to show cause why redemption should not be 
allowed: section 14 deals with a case where a 
mortgagee appears and accepts the money de¬ 
posited in court; S. 15 with a case where on the 
date fixed the applicant does not appear and the 
mortgagee does not accept the money: and S. 16 
applies to the large majority of cases where there 
is a dispute whether the applicant has a right to 
redeem and whether the amount deposited by 
him is sufficient or not. 

In S. 16 it is provided that if the court finds 
that — 

**. the applicant is entitled to redeem. 

but must pay a larger amount than that de¬ 
posited by him, the court shall order the ap¬ 
plicant to deposit the balance within a fixed 
period. If the applicant fails to deposit the 
said balance, the Court shall reject his appli¬ 
cation. If the court finds that the applicant 
is entitled to redeem and that the amount de¬ 
posited by him was sufficient or if it was not 
sufficient, the applicant has deposited the 
balance within the time fixed, it shall order that 
the mortgage be redeemed, that the money ae- 
posited be paid to the mortgagee and that the 
title-deeds, if any, in possession or power of the 
mortgagee shall be deposited in court and shall 
be delivered to the mortgagor.” 

From the above quotation, it would appear that 
all that the court has to see is whether the ap¬ 
plicant has a right to redeem and whether the 
amount deposited by him is sufficient or not and, 
if sufficient amount is* forthcoming for payment 
to the mortgagee, the application is granted and 
redemption is allowed. An order provided for in 
S. 16 of the Agriculturists’ Relief Act is mateiia- 
lly different from a decree for redemption passed 
under O. 24 of the Code of Civil Procedure. Sec¬ 
tion 16, of the Agriculturists' Relief Act, does not 
empower the court to pass a decree for money in 
favour of the applicant who has applied for redemp¬ 
tion under S. 12. The section is applicable only 
to a case where the mortgagor wants redemption 
of the mortgage on payment of the amount due 
to the mortgagee. Under S. 16 no decree for re¬ 
demption as provided for in Order 34 Civil P. C. 
is passed though S. 27 of the Act provides that 
such an order shall be executed in the manner 
prescribed for execution of civil court decrees. 

(7) Section 76 of the Transfer of Property Act 
(Act No. IV of 1882) deals with the liabilities of 
a mortgagee in possession. The mortgagee in 
possession must not do any act which is destruc- 


I. R. 

tive or permanently injurious to the mortgaged 
property. (Section 76 (e)). If the mortgagee fails 
to perform any of the duties imposed upon him 
by the section, the mortgagee, when accounts are 
taken in pursuance of a decree under Chapter IV 
of the Transfer of Property Act, can be debited 
with loss occasioned by his failure. Section 76 
makes it clear that the accounting between the 
mortgagor and the mortgagee has to be done at 
the time of redemption of the mortgage. Not 
only does a redemption decree passed imder Order 
34 of the Code provide for redemption 
of the mortgage but it also directs the mort¬ 
gagee to pay to the mortgagor any loss caused 
to him for failure of any of the duties imposed 
on him under S. 76. The decree for redemption 
cannot be split up into separate and distinct 
reliefs passed by two courts, one for redemption 
and another for damages. 

It cannot be said therefore that under S. 12 of 
the Agriculturists’ Relief Act the plaintiff should 
have obtained an order for redemption and 
then filed a separate suit for damages for destruc¬ 
tion or permanent injury to the mortgaged pro¬ 
perty. The question of accounting between the 
mortgagor and the mortgagee and after account¬ 
ing what sum is payable by one to the other is an 
intimate and inseparable part of a decree for 
redemption under the Code of Civil Procedure. 
The Agriculturists’ Relief Act, on the other hand, 
deals, as we have already said, with that simple 
type of case where there is no question of any 
breach of duty by the mortgagee and no loss is 
claimed to have been caused to the mortgagor 
for which he has to be compensated and where 
the only question is, what part of the mortgage 
debt has remained unpaid and whether the ap¬ 
plicant can get an order for redemption of the 
mortgage. 

As the Act confers a special jurisdiction 
it must be limited to the scope of* the 
enquiry provided for under S. 16. It is, there¬ 
fore. not within the jurisdiction of the Collector 
to enter into the question of a claim for waste, 
nor has he any jurisdiction to give a decree in 
favour of the mortgagor for recovery of any 
amount from the mortgagee. An order underi 
S. 16 is not analogous to a decree for redemption* 
under Order 34 of the Code of Civil Procedure. 

(8) We are. therefore, of the opinion that it was 
not possible for the plaintiff to split up the reliefs 
claimed by him into two separate and distinct 
reliefs one for redemption and another for da¬ 
mages one of which could be claimed by an ap¬ 
plication under S. 12 of the Agriculturists’ Relief 
Act and the other by a suit under S. 60 read with 
S. 76. Transfer of Property Act. In the circum¬ 
stances, it cannot be said that any relief claimed 
by the plaintiff could have been obtained by an 
application under S. 12 of the Agriculturists’ Re¬ 
lief Act. 

(9) The appeal has no force and is dismissed 
with costs. 

A/D.H.Z. Appeal dismissed. 
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(LUCKNOW BENCH) KIDWAI AND RANDHIR 
SINGH JJ. (30-3-1954) 

Rani Raj Rajeshwari Devi, Applicant v. The 
State of U. P. and others, Opposite Party. 

Civil Misc. Appln. No. 102 of 1953. 

(a) Constitution of India, Arts. 13 (1), 226 and 
367 — Court of Wards assuming superintendence 
of Ward’s estate by virtue of declaration made by 
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Crovemment under S. 8 (1) (b), U. P. Court of 
Wards Act long before Constitution — Validity — 
(U. P. Court of Wards Act (4 of 1913), S. 8 (1) 
(b) — (General Clauses Act (1897), S. 6). 

On 11-5-1934 the Court of Wards U. P. 
assumed superintendence of the estate of the 
petitioner who was a Rani, by virtue of a 
declaration made under S. 8 (1) (b), U. P. 
Court of Wards Act. The Court of Wards 
continued in possession of the estate without 
any objection when the Constitution came into 
force. In 1952, S. 8 (1) (b) of the Act was 
declared void under Art. 13 (1) as being in 
derogation of Arts. 14, 15 and 19 (Ij (f) of 
the Constitution, by the High Court decision 
in AIR 1952 All 746. When this decision came 
to be known, the U. P. Government issued 
orders that all estates held by the Court of 
Wards under S. 8 (1) (b) of the Court of 
Wards Act should be released unless their 
proprietors applied under S. 10 of the Court 
of Wards Act and some estates were released 
in pursuance of this order. The Rani’s estate 
was, however, not released in spite of her 
application. The Rani thereupon moved the 
High Court under Art. 226 for the issue of 
appropriate writs and orders on the ground 
that the possession of the Court of Wards had 
become unlawful since the midnight of 25-1-50: 

Held that (i) assuming that Arts. 14, 15 or 
19 (1) (f) have been infringed, the declaration 
or order of the Government under which the 
Court of Wards assumed superintendence of 
the petitioner’s estate must be declared void 
as from the date of the enforcement of the 
Constitution though whatsoever was done by 
the Court of Wards or whatever liabilities were 
imposed by the Court of Wards before that 
date could not be set aside. Hence, after the 
enforcement of the Constitution, that is to 
say, as from 26-1-1950, the possession of the 
Court of Wards over the property of the peti¬ 
tioner has been illegal and that possession 
should be restored to her and the accounts 
of tlie petitioner’s property and all the dealings 
of the Court of Wards with it and with its 
income should be explained to her. 

(Paras 44 and 87) 

(U) There was no acquiescence of the peti¬ 
tioner in the continued possession of the Court 
of Wards. Nor was there any undue delay in 
filing the petition so as to disentitle her to 
the relief prayed. Even if there had been any 
acquiescence, the Court of Wards, which held 
the estate for the benefit of the petitioner and 
was no better than her agent having certain 
statutory powers could not be allowed to con¬ 
tinue in possession as against the petitioner. 

(Paras 82, 83) 

(iii) The Constitution of India has admit¬ 
tedly no retrospective operation. Indeed in so 
far as fundamental rights are concerned they 
were created, and not merely recognised by the 
Constitution. Consequently, citizens had no 
fundamental rights in the sense in which they 
are now understood. If these fundamental 
rights came into existence, as such, on the 
enforcement of the Constitution, nothing done 
before 26-1-1950 can be said to have infringed 
any fundamental rights. (Para 12) 

(Iv) The effect of an amendment declaring a 
law void is to repeal that law as from the 
date on which the declaration is made. It does 
not render the law void from the date of its 
inception as happens when the law is ultra 
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vires of the authority which enacted it: AIR 
1951 SC 128 and AIR 1951 SC 217, Rel. on. 

(Para 14) 

(V) The contention that the disability in¬ 
curred by the petitioner by reason of the decla¬ 
ration duly made under S. 8 (1) (b), U. P. 
Court of Wards Act would not be affected by 
declaring that provision void at a much later 
period of time, ignores a distinction between 
two classes of cases: (a) cases in which the 
action has been completed and has become 
final or there is a “closed transaction’’ and in 
which the liability or obligation or penalty is 
imposed or incurred once for all as a result 
of that action; and (bj cases in which the 
penalty or liability or disability is a continuing 
one and though it started before the Consti¬ 
tution came into operation it continues even 
afterwards. In the former case, the right to 
prosecute any legal proceedings for enforce¬ 
ment of the penalty or for obtaining the remedy 
continues even after the repeal of the enac1> 
ment as if the repealing enactment had not 
been passed. In the latter case, although no 
completed action can be abrogated by reason 
of the repeal (or declaration that Act is void) 
the disability imposed by the repealed Act (or 
the Act declared void) cannot continue after 
its repeal because this would be giving to the 
Statute declared void prospective opei-ation 
even after it has actually become void: Case 
law discussed. (Paras 14, 15). 

Anno; Const, of India, Art. 13 N. 3 and 6. 

(b) Constitution of India, Arts. 13, 13, 14 and 
15 — Scope — Protection of fundamental rights. 

The contention that the Ordinance, Order, 
bye-law etc. referred to in Art. 13 (3) (a) must 
be issued in pursuance of a legislating power 
delegated by the Legislature is unwarranted. 
The fundamental rights are to be safeguarded 
not only against legislative encroachments out 
against all possible encroa-chrnents at the 
hands of any public authority v/hatever and 
even from customs and usages. A reference to 
Art. 12 will show that ‘the State’ includes not 
only the Government and Parliament of India 
but also “the Government and Legislature of 
each of the States and all local or other autho¬ 
rities within the territoi-y of India or under 
the control of the Government of India”. In 
Arts. 14 and 15 (1), the State is prohibited 
from denying “equality before the law or the 
equal protection of the laws” and is forbidden 
to discriminate against citizens on any of the 
grounds mentioned. Since the word ‘State’ 
used in these articles includes the Government 
even executive orders passed by the Govern¬ 
ment which militate against fundamental 
rights must be held to be void by reason of 
Art. 13 (1); AIR 1952 SC 75 (79), Rel. on. 

(Para 38) 

Anno: Const, of India, Art. 12 N. 1; Art. 13 N. 2. 

(c) Constitution of India, Pre. and Art. 13 — 
Unconstitutionality of legislation — Presumption. 
— Scope and e.\tent. 

No doubt the presumption is always in 
favour of the constitutionality of an enact¬ 
ment, and the burden is upon him who attacks 
it to show that there has been a clear trans¬ 
gression of the Constitutional principles. 

(Para 46) 

But this principle only means that if cer¬ 
tain facts have to be proved to establish the 
fact that there is discrimination or that the 
law is unreasonable, it is for the person alleg- 
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ing this to establish it. Further, if there is 
any doubt as to the meaning of a Statute, 
that is to say, if there is any scope of inter¬ 
pretation, that interpretation will if possible 
be adopted which will make the Statute con¬ 
stitutional. It does not mean that a Statute 
should be misconstrued or that established 
facts should be ignored in order to hold a 
law to be of constitutional validity. (Para 17) 

While the Courts cannot go out of their 
way to invalidate a law on the ground that 
it is in conflict with the constitution, they 
must be vigilant to protect fundamental rights 
and they cannot allow those rights to be 
whittled down and the same injustices, in¬ 
equalities and discriminations to continue as 
existed before the enforcement of the Consti¬ 
tution. If then the Court comes to conclu¬ 
sion that a particular enactment derogates 
from the fundamental rights conferred by the 
Constitution it cannot allow any bias in favour 
of the constitutional validity of a law to up¬ 
hold the law. (Para 49) 

Anno: Const, of India, Pre. N. 6, Art. 13. N. 9. 

(d) U. P. Court of Wards Act (4 of 1912), 
S. 8(1) (b) — If discriminatory against females — 
(Constitution of India, Art. 15). 

A comparison between the provisions of 
Ss. 8(1) (b) and 8(1) (d) of the U. P. Court 
of Wards Act will clearly reveal that the dis¬ 
crimination is against the woman. While it 
is left to the absolute discretion of the Gov¬ 
ernment-subjective and non-justiciable to de¬ 
clare a female proprietor unfit to manage her 
estate without any rules being laid down to 
determine what constitutes incapacity to 
manage, and she is not even allowed to re¬ 
present her case before the declaration is 
made, in the case of a male not only must 
certain conditions be fulfilled before he can be 
declared unfit to manage his estate but he 
must be given the fullest opportunity to have 
his objections heard. Even though the law 
may be a benign one, there can be no doubt 
that the discrimination is ‘against’ the female. 
Thus the denial to women of the right of re¬ 
presentation and the absence in S. 8(1) (b) 
of any rules similar to those in S. 8(1) (d) 
cannot but be regarded as “hostile” to women 
and consequently the discrimination is ‘against’ 
women. AIR 1952 All 746, Considered and 
followed. (Paras 53, 54) 

Anno: Const, of India, Art. 15, N. 13. 

(e) U. P. Court of Wards Act (4 of 1912), 
S. 8(1) (b) — Validity — If discriminatory only 
on ground of sex — (Constitution of India, Arts. 12, 
15, 16). 

Section 8(1) (d) of the U. P. Court of Wards 
Act applies to estates of males as well as 
females. It lays down certain standards which 
are to guide the Government in determining 
whether the person concerned is incapable of 
managing his or her property and it allows 
to the person concerned a full opportunity of 
being heard. If the necessary conditions exist 
the estate of a female as well as that of a 
male may be placed in charge of the Court 
of Wards, but in the case of females some¬ 
thing more is provided: it is, by S. 8(1) (b) 
of the Act, left at the absolute discretion of 
the Government, even if the conditions im¬ 
posed by Cl. (d) of the same sub-section do 
not exist, to declare the proprietor incapable 
of managing her estate. This differentiation is 
based solely on the sex of the proprietor and 


A, LiL 

the fact that the differentiation is to be made 
by the Goveimment and not by the Legislature 
is immaterial because the word “state” in 
Art. 15 includes, by reason of Art. 12, a Gov¬ 
ernment also and differentiation by the Gov¬ 
ernment is as much hit by Art. 15 as differen¬ 
tiation by the Legislature. The fact that Gov¬ 
ernment chooses to proceed in respect of an 
estate under S. 8(1) (b) of the Court of Wards 
Act and not under S. 8(1) (d) is based ‘only’ 
on the sex of the proprietor, since no action 
can be taken under S. 8(1) (b) against males. 

(Para 58) 

While classification is permissible it cannot 
be ciassflication based on any of the factors 
mentioned in Arts. 15 and 16. In the present 
case, it is based on sex which is a factor on 
w'hich discrimination is forbidden by Art. 15. 

It is, therefore, bad without anything more 
having to be proved. (Para 71) 

A classification which the constitution for¬ 
bids cannot possibly be said to be reasonable. 
Moreover, it has been held that a provision 
which leaves the choice to subjective discre¬ 
tion not justiciable of any executive autho¬ 
rity is not reasonable. (Para 73) 

The provisions of S. 8(1)(b) of the Court 
of Wards Act confer an uncontrolled and arbi¬ 
trary power, not open to challenge in a Civil 
Court, of declaring any proprietor — provided 
she is a female — unfit to manage her pro¬ 
perty. Even if it be considered that this is 
a permissible classification and discrimination, 
it is unreasonable and must be declared to 
be void. (Para 77) 

(f) U. P. Court of Wards Act (4 of 1912), 
S. 8(1) (b) — Validity — (Constitution of India, 
Art. 19(1) (f)). 

The provisions of S. 8(1) (b) abridge the 
fundamental right of a ward under Art. 19(1) 

(f) when a Court of Wards assumes superin¬ 

tendence of her estate and as such they are 
invalid. The contention that the word ‘holds' 
in Art. 19(1) (f) means ‘own’ and not ‘possess’ 
and, therefore, when a person is deprived of 
possession of her property Art. 19(1) (f) is not 
infringed, cannot be accepted. AIR 1952 All 
746, considered and foil.; AIR 1953 SC 373, 
Rel. on. (Para 78) 

In this case, it was held that since the peti¬ 
tioner had already been deprived of the 
management and possession of her estate b^ 
fore the Constitution came into force, she 
not by reason of Art. 19(1) (f) become entitl¬ 
ed to be restored to possession. (Para 79) 

(g) tl. P. Court of Wards Act (4 of 1912), 
Ss. 3, 44 — Person ceasing to be ward if legally 
entitled to obtain possession from Court of Wards. 

The Court of Wards Act only authorises the 
Court of Wards to deal with properties of 
‘Wards’ or in certain eventualities of those who 
succeed to, or are heirs of Wards. In order 
to constitute a person a ward within the 
meaning of S. 3 two conditions are necessary; 

(i) he must be a disqualified proprietor and 

(ii) his property must be under the superin¬ 
tendence of Court of Wards. If the declara¬ 
tion by the Government that the petitioner 
Is unfit to manage her estate has become voi^ 
the petitioner has ceased to be a disqualiflw 
proprietor and can no longer be deemed to 
be a ward. The Court of Wards can thus 
longer, under the very provisions of the Court 
of Wards Act, deal with her property nor ao 
any of the limitation on the powers of ‘wards 
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apply to her so that she becomes free to 
manage and enjoy her property as she pleases 
and this she can only do if the wrongful 
possessor restores the property to her. 

(Para 84) 

(h) Constitution of India, Art. 226 — Other re¬ 
medy open. 

The non-availability of a remedy is not a 
'sine Qua non’ of the exercise by the High 
Court of powers under Art. 226 though it is 
generally agreed that if an ‘equally efficacious 
remedy’ is available, the petitioner must have 
recourse to that remedy and not invoke the 
extraordinary powers of the High Court. 

(Para 85) 

Where the remedy by way of a suit for de¬ 
claration and mandatory injunction would not 
be equally efficacious and undue delay would 
result, the High Court has power to grant 
appropriate reliefs including one of possession 
under Art. 226. AIR 1952 All 746 and AIR 
1953 SC 373, Ref. (Para 86) 

CASES REFERRED ; Paras 

(A) (V39) AIR 1952 AH 746: ILR (1953) 1 All 

29 3. 5, 8. 10, 45, 49, 56, 78, 79. 80, 82, 36 

(B) (V38) AIR 1951 SC 128: 52 Cri LJ 

860 (SC) 12, 14, 17, 36. 40 

(C) (V38) AIR 1951 SC 217: 52 Cri LJ 

736 (SC) 12, 22, 36, 40 

(D) (V38) AIR 1951 Mysore 72: 52 Cri LJ 992 

(FB) 23 

(E) (V38) AIR 1951 Pat 75: 52 Cri LJ 799 

(SB) 24 

(F) (V37) AIR 1950 SC 163: 1950 SCR 566 26 

(G) (V37) AIR 1950 Cal 274: 51 Cri LJ 1110 

(SB) 28, 33 

(H) (V37) AIR 1950 Pat 265: 51 Cri LJ 

1081 28, 31, 34 

(I) (V37) AIR 1950 Pat 322: 52 Cri LJ 610 

(FB) 28, 34, 74 

(J) (V37) AIR 1950 Orissa 157: 51 Cri LJ 

1189 (FB) 28. 33 

(K) (V37J AIR 1950 Nag 203: 51 Cri LJ 1372 28. 30 

(L) (V39) AIR 1952 SC 75: 1952 Cri LJ 510 

(SC) 38, 54, 69 

(M) (V39) AIR 1952 SC 235: 1952 Cri LJ 1167 

(SC) 42 

(N) (V40) AIR 1953 SC 156: 1953 Cri LJ 862 

(SC) 42 

(O) (V38) AIR 1951 SC 41: 1950 SCR 869 46, G8 

(P) (V26) AIR 1939 FC 74: 1939 FCR 193 46 

(Q) (V40) AIR 1953 SC 373: 1953 SCR 

1049 52. 75, 78, 86 

(R) (V38) AIR 1951 Bom 470: 1952 Cri LJ 23 60 

(S) (V40) AIR 1953 Bom 311: ILR (1953) Bom 

842 60 

(T) (V40) AIR 1953 Madh B 147: 1953 Cri 

LJ 964 60, 63 

(U) (V38) AIR 1951 Cal 563: 55 Cal WN 453 60 

(V) (V38) AIR 1951 Mad 120: ILR (1951) Mad 

149 (FB) 65 

(W) (V38) AIR 1951 SC 226: 1951 SCR 525 66, 71 

^ (X) (V39) AIR 1952 SC 123: 1952 Cri LJ 805 

^ (SC) 69, 71 

(Y) (V41) AIR 1954 SC 224: (Petn. No. 326 of 
1953, D/- 11-1-1954 SC) 76 

Niamatullah, Bishun Singh, Onkar Singh and 
Inayatullah. for Applicant; B. K. Dhaon and B. 
N. Roy, (for Nos. 1 and 2); Iqbal Ahmad and 
K. S. Verma, (for Nos. 3 to 6), for Opposite Party. 

KIDWAI j. : 

The petitioner, referred to in these proceedings 
as the Rani is Uie widow of Thakur Jai Inder 

Bahadur Singh, late Taluqdar of Mahewa who 
ffied on 14-11-1949. 


(2) On 1st July, 1923 Jai Inder Bahadur made 
a gift to the Rani of 8 villages assessed to a Gov¬ 
ernment Revenue of Rs. 10,000/. Subsequently the 
Rani purchassed other properties also and was 
in possession of them till 11-5-1934 when the 
Court of Wards, U. P., assumed superintendence 
of her estate by virtue of declaration made by the 
Government under s. 8(1) (b) of the U. P. Court 
of Wards Act, When the new coastitution of 
India came into operation, the Court of Wards was 
in possession and the Rani does not seem to have 
raised any legal objection to tliis continued pos¬ 
session, though after the death of her husband, 
she repeatedly petitioned the Government to re¬ 
lease her estate on the ground that she could 
manage it herself. 

(3) On 2-4-1952 a decision was pronounced by a 
Division Bench of this Court — vide Mrs. A. Crac- 
kneU v. State of Uttar Pradesh’. AIR 1952 All 746 
(A), in which it was held that the provisions of 
s. 8(1) (b), of the U. P. Court of Wards Act, be¬ 
ing in derogation of Arts. 14. 15 and 19 (1) (f) of 
the Constitution are null and void under Art. 13 
(1) of the Constitution. 

(4) When this decision came to be known, the 
U. P. Government issued orders that all estates 
held by the Court of Wards under s. 8(1) (b) of 
the Court of Wards Act should be released unless 
their proprietors applied under s. 10. Court of 
Wards Act, and some estates were released in pur¬ 
suance of this order. The Rani’s estate was, how¬ 
ever, not released in spite of her aoplication and 
it seems that some modification was made in the 
original orders issued by the Government. The 
extent and effect of this modification was a mat¬ 
ter of some dispute but this is immaterial for the 
purpose of these proceedings. 

(5) The Rani, not having been granted the re¬ 
lief to which she considered herself entitled by 
reason of the law as declared by the Division 
Bench of this Court in — 'AIR 1952 AU 746 (A)', 
has moved this Court to exercise its power under 
Art. 226 of the Constitution and to issue “writs 
in the nature of mandamus, prohibition, quo war¬ 
ranto and certiorari, or such of them as may bo 
appropriate for granting the under-mentioned re¬ 
liefs : 

"(1) That the opposite party may be directed to 
release the petitioner’s estate forthwith, 
handing over to her all cash, securities and 
other moveable properties appertaining to 
her estate: 

“(2) The opposite parties may be directed to sub¬ 
mit, for examination by this Hon’ble Court, 
all records, correspondence and other rele¬ 
vant papers disclosing the dealings by the 
opposite parties of the petitioner’s estate and 
its belongings since the enactment of the 
Constitution; 

“(3) That after an examination of the relevant 
materials this Hon’ble Court may be pleased 
to direct the opposite parties to reimburse 
the petitioner for any losses arising from 
any illegal and unwarranted action of the 
opposite parties or any of them, and to pass 
such other orders as the ends of justice may 
require: “ 

(6) An interim order was also prayed for and 
was issued by one of us by which the oppo- 
site parties concerned were directed 

“not to dispose of the funds belonging to the 
petitioner or appertaining to her estate and 
not to create any liabilities either on the peti¬ 
tioner or on her estate pending the disposal of 
this application.” 
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(7) The opposite parties were the State of the 
Uttar Pradesh, no doubt, as the authority having 
supervisory control over the Court of Wards, the 
Revenue Secretary U. P. Government, the U. P. 
Court of V/ards, the President Court of Wards 
and the Deputy Commissioner who has control 
under the oi'ders of the Court of Wards, over the 
Rani’s estate. The Deputy Commissioner of Bara^ 
banki acting for the Court of Wards, Ganeshpur 
estate applied to be impleaded and that estate 
claiming to be a creditor of the Rani’s estate 
would be seriously affected by the decision on this 
petition. This application was opposed but we 
considered it proper to grant it. Accordingly the 
Deputy Commissioner of Barabanki as represent¬ 
ing the Ganeshpur estate, has also been implead¬ 
ed as a party. 

(8) The petitioner’s learned Advocate contended 
that S. 8 (1) (b), U. P. Court of Wards Act, was 
discrimination based on sex and had consequently 
become void at midnight on the night between 
25th and 26th January 1950. He relied upon — 
‘AIR 1952 All 746 (A)’ in support of his conten¬ 
tion. He further ui*ged that, if it were held that 
the possession of the Court of Wards had not 
become unlawful she would have no remedy 
through the normal channel of a suit against the 
mala fide actions of the Court of Wards in flag¬ 
rant disregard of her interests and that conse¬ 
quently this Court should issue such directions as 
appeared to it proper in order to restrain the 
highhandedness and arbitrary actions of the 
Court of Wards. 

(9) The State and the Revenue Secretary were 
represented before us by the Standing Counsel, 
who addressed no arguments to us. The petition 
was however, vehemently opposed on numerous 
grounds by Sir Iqbal Ahmad who appeared on 
behalf of the other opposite parties. It is some¬ 
what surprising that in spite of the serious con¬ 
flict in the interests of the Ganeshpur estate, the 
petitioner’s estate and the estate of her late 
husband (the Mahewa estate) which the argu¬ 
ments of Sir Iqbal Ahmad revealed the Court of 
Wards, which is at present in charge of all the 
elates did not consider it proper to appoint 
separate representatives for the three estates as 
required by S. 56 of the Court of Wards Act which 
applies not only to suits but also to “proceedings.” 

(10) Sir Iqbal Ahmad’s contentions were; 

(a) Assuming the decision in — ‘AIR 1952 All 
746 (A)’, to be correct it has application only 
to cases in which a notification under S. 8 
(1) (b) of the Court of Wards Act is issued 
after the CX)nstitution of India came into 
force and does not apply to render void a 
declaration lawfully made under the section 
at a time when Arts. 13, 14, 15 and 19 (1) 
(f) of the Constitution were not in force. 
In the present case since the declaration 
was made by the Government as long ago 
as 1934, it continued to be valid, the CJon- 
stitution not being retrospective in its ope¬ 
ration, and the possession of the Court of 
War^ under it was lawful and must be 
maintained. 

(b) The case in — 'AIR 1952 All 746 (A)’ was 
wrongly decided because; 

(i) There is a bias in favour of upholding 
a law and not declaring it void or ultra 
vires, a principle which has been ignored by 
the learned Judges in deciding the case; 

(ii) Section 8 (1) (b) is not discriminatory 
'against’ females since the CJourt of Wards 
Act is a piece of benign legislation directed 


to preserve estates for their proprietors and 
facilities for the taking over of such estates 
by the Court of Wards are for the benefit 
of the proprietors: 

(iii) Even if S. 8 (1) (b) of the Court of 
Wards Act be held to be discriminatory 
within the mischief of Article 15 (1) the 
discrimination is not based only on the 
ground of sex but also on other considera¬ 
tions: 

(iv) Classification of citizens into various 
groups for the purposes of legislation is not 
forbidden and having regard to the state of 
affairs existing in India, the placing of 
women in a category by themselves in so 
far as the management of estate is con¬ 
cerned is a reasonable classification based 
on intelligent indicia and is not hit by 
Article 14 or 15 (1): and 

(V) Article 19 (1) (f) does not apply 

because the word “hold” used in that Article 
means “to own” and not “to possess”. 

(c) In any case the jurisdiction under Art. 226 
is essentially equitable and in the present 
case it would nob be equitable to grant the 
relief claimed because the petitioner has 
acquiesced in the Court of Wards acting on 
her behalf and it would be inequitable to 
allow her to resile from that position; and 

(d) Two conditions are requisite for the grant 
of relief under this Article, namely— 

(a) The petitioner must have a legal right 
to the performance of a legal duty, the 
performance of which is claimed; and 

(b) No other equally efficacious remedy Is 

available to the petitioner: -i 

In the present case both these requisites 
for the power of issuing writs are wanting. 

(11) We have derived considerable assistance 
from the arguments of the learned Advocates for 
the parties who have placed before us numerous 
decisions from which the principles of law appli¬ 
cable to a case such as the present may be 
derived. 

(12) The first point that requires consideration 

in the present case is whether the grant of this 
petition is dependent upon giving a retrospective 
operation to the Constitution, since it was frankly 
conceded by the petitioner’s learned Advocate 
that the Constitution has no retrospective operar 
tion—vide also — ‘Keshavan v. State of Bombay’, 
AIR 1951 SO 128 (130) (B) and — ‘Janardan 
Reddy v. State of Hyderabad’, AIR 1951 SO 217 
(C). Indeed in so far as fundamental rights are 
concerned they were created, and not merely 
recognised by the Constitution. Consequently, 
citizens had no fundamental rights in the sense 
in which they are now understood. If these 
fundamental rights came into existence, as such,] 
on the enforcement of the Constitution, nothing^ 
done before 26-1-1950 can be said to have in¬ 
fringed any fundamental rights. , 

(13) Further Art. 367 of the ConsUtutlon makes 
the General Clauses Act of 1897 applicable for 
the purposes of interpreting the Constitution 
applies for the interpretation of an Act of the 
I^slature of the Dominion of India. Section 6 
of the latter Act provides: 

“Where this Act or any (Central Act) or 
lation made after the commencement of this 
Act repeals any enactment hitherto niade or 
hereafter to be made, then unless a different 
Intention appears, the repeal shall not 
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( ‘‘(b) affect the previous operation of any 
enactment so repealed or anything duly done or 
suffered thereunder; or 

(c) affect any right, privilege, obligation, or 
liability acquired, accrued or incurred under any 
enactment so repealed; or 

“(d) affect any penalty, forfeiture or punish¬ 
ment incurred in respect of any offence com¬ 
mitted against any enactment so repealed; or 

I “(e) affect any investigation, legal proceeding 
’ or remedy in respect of any such right, privi¬ 
lege, obligation, liability, penalty forfeiture or 
punishment as aforesaid; 

“and any such legal proceedings or remedy may 
be instituted, continued, or enforced and any 
such penalty, forfeiture or punishment may be 
imposed as if the repealing Act or Regulation 
had not been passed.” 

(14) It has been held in — ‘AIR 1951 SC 128 
(B)’ that the effect of an amendment declaring 
a law void is to repeal that law as from the date 
on which the declaration is made. It does not 
render the law void from the date of its inception 
as happens when the law is ultra vires of the 
authority which enacted it. It was on this basis 
that Sir Iqbal Ahmad contended that the dis¬ 
ability (which he treated as an obligation or 
liability) incurred by the petitioner by reason of 
the declaration duly made under S. 8 (1) (b) 
of the Court of Wards Act would not be affected 
by declaring that provision void at a much later 
period of time. 

(15) This contention ignores a distinction bet¬ 
ween two classes of cases: (a) Cases in which the 
action has been completed and has become final 
'V or there is a “closed transaction" and in which 
the liability or obligation or penalty is imposed 
or incurred once for all as a result of that 
action; and (b) Cases in which the penalty or 
liability or disability is a continuing one and 
though it started before the Constitution came 
into operation, it continues even aitei^vards. 

In the former case, the right to prosecute any 
legal proceedings for enforcement of the penalty 
or for obtaining the remedy continues even after 
the repeal of the enactment as if the repealing 
enactment had not been passed. In the latter 
case, although no completed action can be abro¬ 
gated by reason of the repeal (or declaration that 
Act is void) the disability imposed by the repealed 
Act (or the Act declared void) cannot continue 
after Its repeal because this would be giving to 
the Statute declared void prospective opeiation 
even after it has actually become void. This dis¬ 
tinction will become clear when the decisions on 
which reliance has been placed are discussed. 

(16) The series of cases upon which Sir Iqbal 
Ahmad relied related to Art. 14 of the Constitu¬ 
tion and the Statutes impugned were challenged 
on the ground that they deprived particular in¬ 
dividuals or classes of equality before the law and 
• of the equal protection of the laws. 

(17) In ‘AIR 1951 S. C., 123 (B), the continued 
validity of the Press (Emergency Powers) Act of 
1931 was challenged on the ground that it was 
repugnant to the provisions of Art. 19 (1) (a) of 
the Constitution and it was claimed that a prose¬ 
cution under that Act which was pending at the 
date that the Constitution came into force could 
not be allowed to continue. This contention wos 
not accepted and it was held by Das J. who deli¬ 
vered the judgment of the Chief Justice and of 
Patanjali Sastri and Chandrashekhara Aiyar JJ. 
that : 


“Article 13(1) cannot be read as obliterating the 
entire operation of the inconsistent laws, or to 
wipe them out altogether from the Statute 
Book, for to do so would be to give them 
retrospective effect, which, as we have said they 
do not possess. Such laws exist for all past 
transactions and for enforcing •all rights and 
liabilities accrued before the date of the Consti¬ 
tution, because there is no fundamental right 
that a person shall not be prosecuted and 
punished for an offence committed before the 
Constitution came into force. So far as the 
past acts are concerned, the law exists ‘although 
it does not exist with respect to the future exer¬ 
cise of fund:> mental rights". 

It was said by Das J. in the course of his judg¬ 
ment: 

“In other words, ‘on or after the commencement 
of the Constitution no existing law will be per¬ 
mitted to stand in the way of the exercise of 
any of the fundamental rights’." 

(18) In the same case the judgment of Maha^ 
jan J. (now C. J.) makes it clear that it v;as 
principally because declaring a law “void" was 
really its repeal and that S. 6 of the General 
Clauses Act governed such a case that the penalty 
already incurred before the Constitution came 
into operation could be enforced even after that 
event. 

(19) On the other hand, Fazl Ali J. (with whom 
Mukherjea J. agreed) did not accept the majority 
view and they held that the criminal prosecution 
could not be allowed to continue. At page 133 
Fazl Ali J, says: 

“There can be no doubt that Article 13 (1) will 
have no retrospective operation and transac¬ 
tions ‘wliich are past and closed’ and rights 
which have already vested will remain un¬ 
touched. But with regard to inchoate matters 
which were still not determined when the Con¬ 
stitution came into force, and as regards pro¬ 
ceedings whether not yet begun or pending at 
the time of the enforcement of the Constitu¬ 
tion and not yet prosecuted to a final judgment, 
the very serious question arises as to whether a 
law which has been declared by Constitution 
to be completely ineffectual can yet be applied. 
On principle and on good authority, the answer 
to the question would appear to me to be that 
the law having ceased to be effectual can no 
longer be applied." 

(20) In spite of the observations of Fazl Ali J. 

I may be permitted to point out with respect that 
the fundamental right to “freedom of speech and 
expression" after the enforcement of the Con¬ 
stitution, i.e., after it had first come into existence, 
remained wholly unaffected by the prosecution 
launched in respect of an action which was penal 
under a valid law existing at the time when the 
action took place and when there were no funda¬ 
mental rights. It is for this reason that Das J., 
points out that 

“there is no fundamental right that a person 
shall not be prosecuted and punished for an 
offence committed before the Constitution came 
into force." 

(21) The decision under discussion thus unani¬ 
mously adumbrates the following propositions: 

(a) That Article 13 (1) has no retrospective 
operation with regard to transactions which are 
past and closed. 

(b) that on and after the commencement of 
the Constitution no existing law wUl be permitt¬ 
ed to stand in the way of the exercise of any 
of the fundamental rights; 


614 Allahabad Raj Rajeshwari Devi v. The State of Ui P. (Kidwai J,) 1, 1 , R, 


(c) that in that particular there was no ques¬ 
tion of the infringement of any fundamental right 
after the date of the Constitution but only met¬ 
ing out of punishment for something which had 
been done before the Constitution came into force 
at which time there were no fundamental right 
and consequently there was no question of the 
Jaw having become void by reason of Art. I 3 (l) 
at the time when the act was done. In the woixls 
of Muhajan J. (now C. J.) 

a citizen must be possessed of a fundamental 
right before he can ask the Court to declare a 
law which is inconsistent with it void, but If a 
citizen is not possessed of the right, he cannot 
claim the relief”. 

(22) In ‘AIR 1951 S. C. 217 (C)’, the trial of 
certain persons had taken place before Special 
Tribunals constituted under Regulations issued 
in May and July, 1949 and they had been convict¬ 
ed for murder and for other offences before the 
Constitution of India came into operation. It 
was held in a unanimous decision pronounced by 
Fazl Ali J. that the Constitution not having any 
retrospective effect and the appeal of the peti¬ 
tioners having been dismissed by the High Court 
before the Constitution came into force 

"the conviction and the sentence of the peti¬ 
tioners had acquired finality in the fullest sense 
of toms before 26-1-1950 and by reason of 
this finality no one could question the vali¬ 
dity of the convictions at the date when the 
Constitution came into force.” 

(23) In — ‘Abdul Khader v. State of Mysore', 
AIR 1951 Mysore 72 (D). the question was whether 
trial by a Special Court infringed the provisions of 
Arts. 14 and 21 of the Constitution and was conse¬ 
quently vitiated. It was held by two out of three 
Judges composing the Full Bench that whatever 
view may have been open had the trial taken 
place after the Constitution came into force this 
view could not be taken when trial had already 
finished and the case had already been disposed 
of before that date. Some remarks of Mallapa, J. 
are instructive on the question of classification & 
reference will be made to them later. 

(24) The last case upon which the learned Advo¬ 
cate for the opposite parties placed reliance in 
this connection is — ‘Chanderdeo Sharma v. State 
of Bihar’, AIR 1951 Pat 75 (SB) (E). In that case, 
a notification had been issued on 14-7-1949 under 
the Press (Emergency Powers) Act (23 of 1931) for¬ 
feiting a Hindi Booklet. Thus, the action of the 
forfeiture was complete and was a "closed tran¬ 
saction” before new rights came into existence 

under the Constitution and the learned Judges 
held: 

"The Order of forfeiture had taken effect on a 
date before the Constitution of India came into 
force and it is difficult to say how the validity 
or otherwise of that order can be called in ques¬ 
tion with reference to a further right granted 
to every citizen of the Indian Union bv the Con¬ 
stitution." 

In this case also, the only fundamental right 
that could be infringed was that conferred by Art. 
19(1) (a) of the Constitution, i.e., the right “to free¬ 
dom of speech and expression.” Since the forfei¬ 
ture had already been completed before this fun¬ 
damental right came into existence, there was 
nothing done which infringed the fundamental 
right created by the Constitution. 

(25) It will be noticed that in none of the above 
mentioned cases was any question of ‘continued 
infringement’ of a fundamental right after the 


commencement of (Donstitoition involved It 

was, however, contended on the basis of some re¬ 
marks made in them that, since in the present 
case, the declaration had been made by the Gov¬ 
ernment in 1934, long before the new Constitution 
came into operation, nothing in Arts. 13(1), 14 and 
15(1) of the Constitution could be allowed to affect 
the operation of that declaration. It was urged 
that in the same way as a person could still be 
detained in prison under a law which has become 
void in spite of Art. 19(1)(d) he must continue to 
suffer from every other kind of liability. It will 
be seen that reliance was not placed upon this 
Article in any of the cases to which reference 
has been made either by the eminent counsel who 
appeared or by the learned Judges who examined 
the relevant provisions with care. The reason for 
this is not far to seek: in the matter of individual 
liberty not only does clause (5) of Art. 19 provide 
an exception but the matter is in reality govern¬ 
ed by Arts. 20 to 22 of the Constitution. If the 
law makes a reasonable provision for the curtail¬ 
ment of the liberty of a citizen to move about 
in India that provision will by reason of cl. (5) 
of Art. 19 be upheld. It cannot possibly be con¬ 
tended that a provision in the law that a person 
who had already been deprived of his personal 
liberty "according to the procedure established 
by law” as it existed at the time that he was so 
deprived, shall continue to be restricted so far as 
his movements were concerned is unreasonable. 

(26) In this connection, I may mention the de¬ 
cision of the Supreme Court in — 'Rashid Ahmad 
V. The Municipal Board, Kahirana’, AIR 1950 SO 
163 (P), which escaped the notice of the learned 
Advocates for both the parties. In that case the 
validity of some by-laws framed by the Municipal 
Board of Kairana was challenged. The bye-laws 
provided that no one could carry on the business 
of a wholesale vegetable dealer within Municipal 
limits without a license and that he must carry 
on the business at the particular place or places 
fixed by the Board. They also provided that a 
monopoly could be granted to a Contractor to 
deal in wholesale transactions. There was no bye¬ 
law authorising the Board to grant licenses. It 
was held that the net result of those bye-lawsi was 
that the prohibition in the wholesale dealing 
with vegetables became absolute and there was 
a violation of the fundamental right conferred 
by Article 19 (1) (g) since the restriction imposed 
v;as much more than a reasonable restriction. It 
was. therefore, held that the bye-laws relating to 
this matter had become void under Art. 13(1) of 
the Constitution. In that case the bye-laws had 
been duly enforced from 1-1-1950 i.e.. before the 
Constitution had come into force and it was con¬ 
tended on this basis that at the time when the 
Constitution came into force the petitioner had 
no longer any right to continue the business and 
that, therefore, his case was not governed by Art. 
19(1) (g). This contention was repelled and it was 
said: 

"There is no substance in this argument for, if 

it were sound. Article 19(1) (g) would only pro¬ 
tect persons who w'ere carrying on business be¬ 
fore the Constitution came into force.” 

Tlieir Lordships then proceeded to hold that 
in spite of the bye-law. the petitioner before them 
could after the enforcement of the Constitution 
carry on the business of wholesale dealer in vege¬ 
tables at his house without a licence and that cri¬ 
minal proceedings instituted against him for in¬ 
fringement of the bye-law must be quashed. 

(27) The above case is, therefore, a clear au¬ 
thority for the proposition that a bye-law duly 
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made and valid when it was enforced cannot be 
allowed to interfere with the exercise of funda¬ 
mental rights after those rights have come into 
existence by the enforcement of the Constitution. 
An order or declaration made by the Government 
stands, in view of Art. 13(3) (a) on the same foot- 
' ing and that too cannot be allowed to stand in the 
way of the enforcement of fundamental rights. 
Fundamental rights are conferred not only by 
Art. 19 but also by Art. 15. If the right conferred 
f by this Article is infringed by any law (which 
includes orders) made by the State (which in¬ 
cludes the Government) that law is rendered void 
by Art. 13(1) and the discrimination against a 
citizen on the ground of sex cannot be allowed 
to continue after the Constitution comes into 
force in spite of such a law or order. 

(28) The distinction between the tv/o classes 
of cases to which I have referred in para¬ 
graph 15 is also made quite clear by reference 
to the cases upon which the petitioner’s learned 
Advocate relied in connection with this part of 
the case. They are — ‘Sunil Kumar v. Chief Secy 
to the Govt, of West Bengal’, AIR 1950 Cal 274 
(SB) (G); ‘Brahmeshw^ar Prasad v. State of 
Bihar’, AIR 1950 Pat 265 (H): ‘Brajnandan 
Sharma v. State of Bihar’, AIR 1950 Pat 322 (PB) 
(I): Trahlad Jona v. State’, AIR 1950 Orissa. 157 
(FB) (J). Reference was also made to the decision 
of a Division Bench in — 'Trimbak Shivnidra v. 
The State’, AIR 1950 Nag 203 (K). 

(29) All the above-mentioned cases arose under 
various Acts governing preventive detention. In 
all of them the orders of the authority empow’er- 
ed to order preventive detention hod lieen passed 
and put into operation before the Constitution 
came into force. It w'as held in all of them that 
the orders already passed had become void by 
reason of being in conflict with the Constitution 
ai^ continued action under them was illegal. 
Directions were, therefore, issued in each case 
declaring the orders to be void. In each of the 
cases, the provisions of Arts. 19(1)Cd), 19(5), 21 
and 22 were considered and because the oi*ders 
were repugnant to them they were held to have 
become void under Art. 13 (1). 

(30) The earliest case in point of time is the 
decision of a Division Bench in — ‘AIR 1950 Nag 
203 (K). In that case, a person had been detained 
under the C. P. and Bei-ar Public Safety Act. It 
was held that the powers conferred upon the Pro¬ 
vincial Government by the Act were to some ex¬ 
tent wider than those permitted by the Consti¬ 
tution but that did not render the whole of the 
Act bad. It was remarked: 

“The power to detain a person, and the power 
to detain a person for an indefinite period are 
distinct and therefore, in onr view the provi¬ 
sion conferring the former is not rendered void 
- because the provision conferring the latter is 
void.” 

i The parts which were void were separable from 
1« those which were not and since the Act was still 
existent, it was a law which the President could 
m exercise of his powers under Art. 373 modify. 
By the President’s modification the order for pre¬ 
ventive detention was to be limited in its direc¬ 
tion to three montlis from 26-1-1950. It was con¬ 
sequently held that the detenu could not be re¬ 
leased before the expiry of three months from 
26-1-50. 

(31) The next case is the decision of a Division 
Bench of the Patna High Court reported in — 
*AIR 1950 Pat 265 <H)’. In that case a person 
was detained under an order lawfully issued 


before the Constitution came into force under 
the provisions of the Bihar Maintenance of 
Public Order Act (3 of 1950). The learned Chief 
Justice summarised the various provisions of the 
Act and held that they were in conflict with 
Art. 22. Cls. (4) and (5; of the Constitution. He 
held that the void provisions could not be sep£u 
rated from the valid provisions remarking at 
page 270: 

“Put crudely, the argument comes to this. If a 
law provides for a detention of six montha, 
but the Constitution says that no law can pro¬ 
vide for detention for more than three months 
then that law is not wholly void, but can be 
regarded as a good law as regards detention 
upto three months. The fallaciousness of such 
an argument is at once apparent. It would mean 
not severing the l^ad portion from the good and 
leaving the latter, but substituting a new and 
different law in place of the old. In fact, it 
would mean legislation by the Court and the 
abolition of one law and the substitution for it 
of a new and different law.’’ 

It was accordingly held that the detenu could 
no longer be detained after 26-1-1950 and the 
order of the President issued under Art. 373 could 
not affect this matter, since there could be no 
resuscitation of a dead law by such an order. 

(32) In — ‘AIR 1950 Cal 274 (G)’ a Special 
Bench of the Calcutta High Court considered the 
Bengal Criminal Law Amendment Act of 1930. 
Under S. 2 (1) of that Act, it was provided that 
a person could be detained or restrictions imposed 
upon his movements if in the opinion of the Pro¬ 
vincial Government there were reasonable grounds 
for believing that he 

(i) is or was a member of an Association ot 
which the objects and methods include the 
commission of any offence specified in sche¬ 
dule I of the Act; 

(ii) is doing or was at any time instigated or 
controlled by a member of any such Asso¬ 
ciation; and 

(iii) is doing or did at any lime any act ta 
assist the operations of such an Association. 

The powers were exercised according to the rules 
of business by a Deputy Secretary. Emphasis was 
laid upon the fact that the satisfaction had to 
be that of the Provincial Govemment and that 
the Courts could not investigate the grounds. Itl 
was remarked that “the opinion of Provincial 
Government was subjective and not justifiable’" 
and that the provisions of the impugned Act were 
most preposterous and were neither reasonable 
nor in the public interest so as to fall within 
Art. 19 (5). It was also found that there was a 
conflict with the provisions of Art. 22 inasmuch 
as no limit was fixed to the period of detention. 
The same opinion was expressed as regards the 
severability of the various provisions and of the 
President’s order issued under Art. 373 as in the 
Patna case to which reference has already been 
made. 

(33) In — ‘AIR 1950 Orissa 157 (FB) (J)’, the 
same view was expressed with regard to the 
Orissa Maintenance of Public Order Act and the 
President's order under Art. 373 and had been 
expressed in the Patna case to which reference 
has been made in para. 29 and the detenus were 
ordered to be released at once. 

(34) In — ‘AIR 1950 Pat 322 (PB) (I)’ two of 
the learned Judges composing the Pull Bench 
reaffirmed the view taken by the Division Bench 
of their court in — ‘AIR 1950 Patna 265 (H)', 


L 
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Meredith, C. J. remarking at page 324 of the 
report: 

'‘But when a Court is prevented from going into 
the merits it is for all practical purposes impos¬ 
sible to consider whether the order is in fact 
Iwna fide or mala fide. On the other hand, 
'if the restrictive provisions in the Act are void, 

quite obviously the order made thereunder is 
void’.’' 

(35) The above cases are direct authority for 
the proposition that nothing in any law or order 
could stand in the way of the exercise of funda¬ 
mental rights unless the case fell within any of 
the exceptions engrafted on to fundamental rights 
by Part III of the Constitution.' 

(36) Sir Iqbal Ahmad contended that: 

(a) the learned Judges deciding these cases did 
not go into the question whether the Con¬ 
stitution had retrospective effect or not; and 

(b) having regard to the decision of the Supreme 
Court in — ‘AfR 1951 SC 128 (B)’ and — 
‘AIR 1951 SC 217 (O’, which definitely rule 
that the Constitution does not derogate 
from anything lawfuUy done under the then 
existing law, they must now be deemed to 
be bad law. 

(c) In those cases, the continued detention of 
the persons concerned was a violation of 
the right confen’ed by Art. 22 (4) v/hile in 
the present case by the continuance of the 
Superintendence of the estate by the Court 
of Wards nb fundamental right is infringed. 

(37) It is true that in none of the five cases 
upon which Mr. Niamatullah relied was there 
any discussion as to whether the Constitution had 
retrospective effect but that is immaterial because 
the learned Judge did not hold tliat the Consti¬ 
tution in any manner affected the validity of the 
various laws up to the date of its enforcement: 
they only held that they could not continue valid 
after that date in so far as they infringed funda¬ 
mental rights. 

(38) In the last mentioned case it was defini¬ 
tely laid down that an order stood or fell with 
the law under which it was passed. This is per¬ 
fectly clear from the definition of “liaw" in Art. 
13 (3) (a) wliich is as follows: 

*■ ‘Law’ includes any Ordinance, order, bye-law, 
rule, regulation, notification, custom or usage 
having in the territory of India the force of 
law.” 

Sir Iqbal Ahmad contended that the Ordinance, 
Order, bye-law etc. must be issued in pursuance 
of a legislating power delegated by the Legisla¬ 
ture. There is, however, no warrant for the dis¬ 
tinction because fundamental rights are to be 
safeguarded not only against legislative encroach¬ 
ments but against all possible encroachments at 
the hands of any public authority whatever and 
even from customs and usages. A reference to 
Art. 12 will show that ‘the state’ includes not 
only the Government and Parliament of India but 
also “ ‘the Government and Legislature of each 
of the States and all local or other authorities’ 
within the territorj^ of India or under the control 
of the Government of India.” In Arts. 14 and 15 
( 1 ) with which we are primarily concerned, the 
State is prohibited from denying “equality before 
the law or the equal protection of the laws” and 
ifl forbidden to discriminate against citizens on 
My of the grounds mentioned. Since the word 
‘State’ used in these articles includes the Govern¬ 
ment even executive orders passed by the Govern¬ 
ment which militate against fundamental rights 


must be held to be void by reason of Article 13 
(1) — vide also the remarks of Patanjall Sastri 
C. J. in — ‘The State of West Bengal v. Anwar 
Aii Sarkar’, AIR 1952 SC 75 at p. 79 (L). 

(39) Further, if Sir Iqbal Ahmad's contention 
that orders already issued by the Government 
under a law in force at the time can still stand 
in the way of the enjoyment of the fundamental 
rights conferred by Part III of the Constitution 
Were accepted, it would lead to a most anamolous 
result. If before the enforcement of the Consti¬ 
tution, the appropriate legislature had enacts a 
law which had ^en duly assented to and pro¬ 
mulgated, and which itself discriminated against 
a citizen on the ground of religion, sex or birth, 
e.g., by directing that no woman (or no Muslim 
woman) should appear in public without a veil 
or that persons bom in a particular district should 
not be admitted to the Lucknow University, that 
law would automatically become void by reason 
of Art. 13 (1) and the disqualification imposed 
by it would come to an end. If, however, instead 
of the Act itself imposing the disqualification it 
authorised the Government of the State to pre¬ 
scribe the dress to be worn by women in public 
places or the persons who might be admitted to 
the Lucknow University and the Government had 
issued orders in the sense wliich I have men¬ 
tioned earlier in this paragraph, before the Con¬ 
stitution came into force, the orders would still 
continue in force, although they militated against 
fund^ental rights. In other words, a greater 
sanctity is sought to be attached to orders or 
notifications issued under an Act than attaches 
to the Act itself and it is sought to continue 
orders which are repugnant to fundamental rights, 
although it is agreed that the Act itself may be 
held to be void. Such a proposition has only to 
be stated to be rejected. 

(40) With regard to the contention that these 
cases must be deemed not to be good law by 
reason of the decisions of their Lordships in the 
Supreme Court in — -AIR 1951 SC 128 (B)' and 
— 'AIR 1951 SC 217 (O’. I have pointed out more 
than once that the two classes of cases are differ¬ 
ent. In the cases upon which Sir Iqbal Ahmad 
relies there was no question of a continuation of 
the infringement of fundamental rights after the 
enforcement of the Constitution, i.e., after the 
time when fimdamental rights fii*st came into 
existence. The remarks of Das, J. while deliver¬ 
ing the judgment of the majority in — ‘AIR 
1951 SC 128 (B)’ clearly bring out the distinction. 
At page 130 of the report he says; 

“In other words, on or after the commencement 

of the Constitution no existing law will be 
permitted to stand in the way of the exercise 
of any of the fundamental rights” and again 
“so far as past acts are concerned the law 
exists notwithstanding that it does not exist 
with regard to the future exercise of funda¬ 
mental rights.” 

(41) As to the third contention of Sir Iqbal 
Ahmad on which he sought to differentiate the 
cases upon which Mr. Niamatullah relied in the 
present case, it is sufficient to say that funda¬ 
mental rights are conferred not only by Art. 19 
but also by Art. 15. Even if Art. 19 (1) (f) is not 
applicable (a point which will be considered 
later), Art. 15 is, and, by reason of that Article, 
no discrimination by the State (including the 
Government) on the ground of sex can be allowed 
to continue after the enforcement of the Con¬ 
stitution. 

(42) Before taking leave of this part of the 
argument it is necessary to refer to two more 
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decisions, both of the Supreme Court, upon which 
Mr. Niamatulah reiied. They are, — Xaclimandas 
V. State of Bombay’, AIR 1952 SO 235 (M) and 
— 'Syed Qasim Rizvi v. State of Hyderabad’, 
AIR 1953 SO 156 (N). I have purposely left those 
decisions till the last because there is a point of 
' distinction in them inasmuch as both of them 
related to a change in the law of procedure and 
emphasis was laid on the fact that a change of 
procedure must have immediate effect. It was 
I accordingly held that, if the procedure adopted by 
the Special Tribunal concerned was not the same' 
as that provided by the general law and was dis¬ 
criminatory to such an extent as to be a denial 
of the equal protection of the law, it could not be 
pursued after the enforcement of the Constitu¬ 
tion since the law relating to it will have become 
void under Art. 13(1). It was further held that if 
Buch discriminatory procedure continued to be 
followed even after the enforcement of the 
Constitution it would vitiate the trial. 

(43) Some remarks made in the judgment in 
the second of the cases do, however, throw some 
light on the matter under discussion. At page 
162 of the report, Mukherjee, J. delivering his 
own judgment and the judgment of Patanjali 
Sastri, C. J. and Chandrasekliara Aiyar, J, says: 

“We may mention here that the impossibility of 
giving the accused the substance of a trial ac¬ 
cording to the normal procedure at the subse¬ 
quent stage may arise not only from the fact 
that the discriminatory provisions were not 


the petitioner’s estate must be declared void as 
from the date of the enforcement of the Consti¬ 
tution though whatsoever was done by the Court 
of wards or whatever liabilities were imposed by 
the Court of wards before that date cannot be set 
aside. 

(45) This brings us to Sir Iqbal Ahmad’s con¬ 
tentions questioning the correctness of the decision 
in 'AIR 1952 All 746 (A)’. 

(46) The first ground upon which that decision 
is attacked is that it has lost sight of the princi¬ 
ple that, in the words of Ftizl Ali, J.,‘in — Charan- 
jit Lai V. The Union of India’, AIR 1951 S. C. 41 
at p. 45 (O)’, 

“the presumption is alv/ays in favour of the 
constitutionality of an enactment, and the bur¬ 
den is upon him who attacks it to show that 
there has been a clear transgression of the 
constitutional principles: ’’ 

It was, therefore, held in that case that it was for 
petitioners to show that the Act which had im¬ 
posed restrictions upon the Sholapur Comoany 
was 

“arbitrary and unreasonable and that there were 
other companies in the country which should 
have been subjected to the same disabilities 
because the reasons which led the legislature to 
impose State Control upon the Sholapur 
Company are equally applicable to them.” 

See also — ‘Shyamakant Lai v. Rarnbhajan Singh', 
AIR 1939 F. C. 74 (P). 


severable from the rest of the act and that the 
Court consequently had no option to continue 
any other than the discriminatory procedure, 
or it may arise from something done at the 
previous stage which though not invalid at that 
tune precludes the adoption of a different pro¬ 
cedure sub.sequently. Thus, if the normal pro¬ 
cedure is trial by jury or with the aid of asses¬ 
sors, and as a matter of fact there was no jury 
or assessor trial at the beginning, it would not 
be passible to introduce it at any subsequent 
stage. Similarly, having once adopted the 
summar 3 ' procedure, it is not possible to pass 
on to a different procedure on later date. In 
such cases, the whole trial would have to be 
condemned as bad.” 

Again he says: 

"As regards the procedure to be followed by the 
Special Tribunal, the Regulation undoubtedly 
prescribes the procedure for summary trial by a 
Magistrate. If the tribuunal had adopted that 
procedure, we would have no other alternative 
but to declare the whole tml as invalid for al¬ 
though the summary procedure could not have 
been challenged as illegal prior to the coming 
in of the Constitution, it would not possibly 
have been changed to a different procedure 
after 26th January 1950. The entire procedure 
would then have to be held as invalid as con¬ 
flicting with the equal protection clause’.’’ 

Bose and Ghulam Hassan, JJ. went still further. 

(44) Thus according to all the Judges compos¬ 
ing the Bench, discrimination cannot be allowed 
to continue after the Constitution has come into 
for^ even if, in order to prevent this, something 
Which was done before the Constitution came into 
operation and was perfectly valid when it was 
none, has to be undone. Thus, if the contention 
of Sir Iqbal Ahmed that neither Arts. 14, 15 nor 
19(1) (f) have been infringed, is rejected, the de¬ 
claration or order of the Government under which 
Court of Wards assumed superintendence of 


(47) The above dicta only mean that if certain, 
facts have to be proved to establish the fact that 
there is discrimination or that the law is unreason¬ 
able. it is for the person alleging this to estab¬ 
lish it. Further, if there is any doubt as to the 
meaning of a Statute, that is to say, if there is 
any scope for interpretation, that interpretation 
will ff possible be adopted which will make the 
Statute consUiutiono.1. It does not mean that a 
Statute should be misconstrued or that establish¬ 
ed facts should be ignored in order to hold a law 
to be of constitutional validity. 


(48) On the other hand, it must be remembered 
that the constitution attaches the greatest impor¬ 
tance to fundamental rights. In the past, when 
India was under autocratic rule or the nile of a 
foreign power, citizens had no fundamental rights 
as such. They were penalised and discriminated 
against on various grounds, including religion, 
race, caste and sex. The constitution makers de¬ 
termined that the possession of “Fundamental 
rights" by all citizens and, to some extent by all 
denizens of the country is inherent in the very 
conception of a democratic State which India is 
declared to be and that it is necessary to gua¬ 
rantee them in order 

“to secure to all its citizens; 

‘justice’, social, economic and political; 

‘Liberty’ of thought, expression, belief, faith 
and worship; 

‘Equality’ of status and of opportunity, and to 
promote among them all; 

‘Fraternity’ assuring the dignity of the indi¬ 
vidual and the unity of the Nation.’’ 


±11 uruer lo acmeve tnis object, the written 
Constitution distinctly and explicitly forbids 
both legislative and executive interference bv 
every authority having jurisdiction over India or 
any part of it with what are termed Funda¬ 
mental Rights and it solemnly entrusts the nre- 
vention of any interference to the Supreme 
Court (by Art. 32) and the various High Court! 
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<by Art. 226). It further forbids the suspension 
of the powers conferred upon the Supreme 
Court by Art. 32 (vide cl. 4 of the Article) ex¬ 
cept after an emergency has been proclaimed 
under Art. 352 (vide Art. 359). 

(49) While, therefore, the courts cannot go 
out of their way to invalidate a law on the 
ground that it is in conflict with the constitu¬ 
tion, they must be vigilant to protect fundamen¬ 
tal rights and they cannot allow those rights to 
be whittled down and the same injustices, in¬ 
equalities and discriminations to continue as 
existed before the enforcement of the Constitu¬ 
tion. If then the court comes to conclusion that 
a particular enactment derogates from the funda¬ 
mental rights conferred by the Constitution, as 
it did in AIR 1952 All 746 (A), it cannot allow 
any bias in favour of the constitutional validity 
of a law to uphold the law. 

(50) The next contention was that the learned 
Judges did not give adequate consideration to 
the fact that the Court of Wards Act was a be¬ 
nign measure the object of which was to bene¬ 
fit Zamindars by preserving their estates from 
destruction. It was urged that any discrimina¬ 
tion that there might be in enabling the Court 
of Wards to assume superintendence of a woman 
more easily than that of a man was discrimina¬ 
tion not ‘against’ but in favour of the woman. 
The same argument was advanced before the 
learned Judges in the case under consideration 
and was, if I might say so with respect, rightly 
rejected. 

(51) The benefit of the estate as such and the 
benefit of the proprietor for the time being of an 
estate are two different things. For instance, the 
proprietor of an estate may have no direct heir 
but only unknown distant collateral. He may, 
therefore, determine to enjoy his estate to the 
fullest possible extent even though this may lead 
to indebtedness or even to the sale of the estate. 
The taking away of the estate from him would 
not be a benign act so far as he is concerned 
though it may be a benign act from the point 
of view of the eventual successor. 

(52) In considering the nature of the provi¬ 
sions of an enactment, we are not concerned 
with any one but the immediate proprietor. So 
far as the proprietor is concerned, the conse¬ 
quences of the Court of Wards assuming supe¬ 
rintendence have been lucidly stated in the re¬ 
cent case of — ‘Raghubir Singh v. Court of 
Wards. Ajmer*. AIR 1953 SC 373 (Q) to which 
reference will have to be made again in dealing 
with the question whether the fundamental right 
guaranteed by Art. 19(1) (f) of the Constitution 
has been infringed. At p. 374 of the report 
Mahajan J. (now C. J.) states : 

"‘The petitioner’s right to hold the istimrari 
estate and his power of disposal over it stand 
abridged by the act of the Court of Wards 
authorized by these provisions. His right to 
manage the estate and enjoy possession there¬ 
of stands suspended indefinitely and until the 
time that the Court of Wards chooses to with¬ 
draw its superintendence of the property of 
the petitioner. During this period, he can only 
receive such sums of money for his expenses 
as the Court of Wards decides in its discretion 
to allow.” 

It is clear that an enactment which has the 
above effects, as the U. P. Court of Wards Act 
has, on the rights of the proprietor cannot be 
said to be beneficial to the proprietor. 

(53) Further, a comparison between the provi¬ 
sions of S. 8(1) (b) and 8(1) (d) of the U. P. 


Court of Wards Act will clearly reveal that the I 
discrimination is ‘against’ the woman. Clause* 
8(1) (b) simply classes as “disqualified pro¬ 
prietors” “females declared by the Local Govern¬ 
ment to be incapable of managing their own 
property”: while clause 8(1) (d) is as follows: 

“persons declared by the Local Government to 
be incapable of managing or unfitted to 
manage their own property; 

(i) owing to any physical or mental defect 
or infirmity unfitting them for the manage¬ 
ment of their own property: 

(ii) owing to their having been convicted of 
a non-bailable offence and being unfitted by 
vicious habits or bad character for the man^e- 
ment of their own property; 

(iii) owing to their having entered upon a 
course of extravagance: 

(iv) owing to their failure without sufiflcient 
reason to discharge the debts and liabilities 
due by them: 


Provided that no such declaration shall be 
made under sub-cl. (iii) or (iv) unless the 
Local Government is satisfied: 

(a) that the aggregate annual interest pay¬ 
able at the contractual rate on the debts and 
liabilities due by the proprietor exceeds one- 
third of the grass annual profits of the pro¬ 
perty, and 

(b) _ that such extravagance or such failure 
to discharge the said debts and liabilities is 
likely to lead to the dissipation of the pro¬ 
perty.” 

Thus, it will be seen that, while it is left to the 
ab-solute discretion of the Government — sub 
jective and non-justiciable — to declare a female 
proprietor unfit to manage her estate without 
any rules being laid down to determine what 
constitutes incapacity to manage, and she is not 
even allowed to represent her case before the 
declaration is made, in the case of a male not 
only must certain conditions be fulfilled before 
he can be declared unfit to manage his estate 
but he must be given the fullest opportunity to 
have his objections heard. Even though the law 
may be a benign one, there can be no doubt 
that the discrimination is against the female. 

(54) In this connection, the remarks of 
Mukherjea J. in AIR 1952 SC 75 (L) are very 
opposite. At page 89 the learned Judges says: 

‘‘If a legislation is discriminatory and discrimi¬ 
nates one person or class of persons against 
others similarly situated and denies to the 
former the privileges that are enjoyed by the 
latter, it cannot but be regarded as “hostile” 
in the sense that it affects injuriously the inte¬ 
rests of that person or class.” 

Thus the denial to women of the right of re¬ 
presentation and the absence in S. 8(1) (b) of 
the Court of Wards Act of any rules similar to 
those in S. 8(1) (d) cannot but be regarded as 
“hostile” to women and consequently the discri¬ 
mination is ‘against’ women. 

(55) In the present case, one other factor exists 
which indicates that there has been a differ^- 
tiation against a woman. According to the aflu- 
davit filed on behalf of the opposite parties, an 
enquiry was made under S. 9 of the Court of 
Wards Act into the indebtedness both of the peti¬ 
tioner and her husband. After the enquiry pro¬ 
ceedings were taken against Jai Inder Singh un¬ 
der S. 8(1) (d) — they could not be taken against 
him under any other section — and he was given 
an opportunity of representing his case but, ai- 
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though action could be taken under the same 
provision against the petitioner also if the neces¬ 
sary conditions existed, it was not done. The in¬ 
ference is either that the state of her indebted¬ 
ness was not such as to justify action under S. 
8(1) (d) or that the Government did not desire 
to allow the petitioner any opportunity to repre¬ 
sent her case. It is thus clear that an opportu¬ 
nity was allowed to the male — which was deli¬ 
berately denied to the female — to show cause 
why they should not be deprived of the manage¬ 
ment of their estates. Thus, whatever may be 
said to the position generally, in the present case, 
there was a discrimination by the Executive on 
the ground of sex. 


(56) The next attack upon the decision in AIR 
1952 All 746 (A) was that the learned Judges did 
not attach any significance to the use of the 
word “only” in Art. 15(1). It was urged that if 
they had considered S. 8(1) (b), Court of Wards 
Act, in the light of this word they would have 
come to the conclusion that the discrimination 
was not based ‘only’ on sex. According to his 
contention, the discrimination, even if it is found 
that there is a discriminaton, was based not only 
upon the sex of the person concerned but also 
upon the satisfaction of the Government that 
the person was incapable of managing her pro¬ 
perty. 

(57) It will be convenient to consider this 
objection together with the fourth objection, 
namely that all differentiation is not discrimina¬ 
tion and that it is open to the State to classify 
citizens into categories provided the classification 
is reasonable and is based upon intelligible indi¬ 
cia. It is urged that in the present case both 
the conditions exist since it is a well-known fact 
that women generally are not such competent 
managers of property as men and are much 
more liable to be led astray and, therefore, for 
the purposes of management of property, they 
may legitimately be put in a class by themselves. 


(58) So far as the contention that the disquali¬ 
fication is based not only on sex but also on the 
satisfaction of the Government is concerned, that 
uiay be disposed of first. Section 8(1) (d) of the 
U. P. Court of Wards Act has already been quot¬ 
ed in extenso. it is clear that it applies to 
estates of males as well as females. It lays down 
certain standards which are to guide the Govern¬ 
ment in determining whether the person concern¬ 
ed is incapable of managing hLs or her property 
and it allows to the person concerned a full 
t^portunity of being heard. 




If the nece.ssary conditions exist, the estate of 
a female as well as that of a male may be placed 
in charge of the Court of Wards, but in the case 
of females something more is provided: it is, by 
S. 8(1) (b) of the Act. left at the absolute dis¬ 
cretion of the Government, even if the condi¬ 
tions imposed by clause (d) of the same sub¬ 
section do not exist, to declare the proprietor in¬ 
capable of managing her estate. This differen¬ 
tiation (to use a neutral term) Ls based solely on 
the sex of the proprietor and the fact that the 
differentiation is to be made by the Govern¬ 
ment and not by the Legislature is immaterial 
because the word “State” in Art. 15 includes, by 
reason of Art. 12, a Government also and diffe¬ 
rentiation by the Government is as much hit by 
Art. 15 as differentiation by the Legislature. The 
fact that Government chooses to proceed in res¬ 
pect of an estate under S. 8(1) (b) of the Court 
of Wards Act and not under S. SCI) (d) is based 
‘only’ on the sex of the proprietor, since no 
action can be taken under S. 8(1) (b) against 


males. The differentiation by the Government is 
based 'only' on sex and this is all the more so 
in the present case as I have already pointed out 
in para 54 ante. 

(59) It now becomes necessary to consider 
whether the differentiation is “discrimination” 
or “classification” and whether the classification 
is reasonable or not. In this connection reliance 
has been placed upon certain decisions of the 
Supreme Court and of various High Courts re¬ 
lating to Article 14 of the Constitution and it 
has to be seen whether the same reasoning will 
apply. 

(60) Reliance was placed in this connection 
upon — ‘Yusuf Abdul Aziz v. State’, AIR 1951 
Bom 470 (R); — ‘Dattatraya v. State of Bom¬ 
bay’. AIR 1953 Bom 311 (S); — ‘Girdhar Gopal 
V. State’, AIR 1953 Madh-B 147 (T) and — ‘Sri 
Mahadeb Jiew v. Dr. B. B. Sen’, AIR 1951 Cal 
563 (U*. 


(61) In the first mentioned case S. 487, I. P. C. 
was challenged as being discriminatory. The 
learned Judges took the view that owing to the 
fact that women were married at a very young 
age and that their hu.sbands could have a plura¬ 
lity of wives, the Legislature took a lenient view, 
sympathetic and charitable view of the weak¬ 
ness of women in this particular case so that 
the discrimination was not based on sex only. 
They added : 

“In this connection we would like to add that 
it is possible to take the view that the alleged 
discrimination ‘in favour of’ woman is saved 
by the provisions of Art. 15(3).” 

(62) In the second case, the question raised 
was whether the reservation of seats for women 
in local bodies was bad as discriminatory. The 
learned Judges no doubt made some general re¬ 
marks but they proceeded : 

“But the clear answer to Art. 15(1) is Art. 15 
(3) and that provides that nothing in this 
article shall prevent the State from making 
any special provision for women and childrefi.” 

Thus in both the Bombay cases the decision pro¬ 
ceeded on the basis that the discrimination was 
in favour of women and so it was saved by Art. 
15(3). 


(63) In AIR 1953 Madh-B 147 (T) the impugn¬ 
ed law was S. 354, I. P. C., Dixit J. held : 

“It the discrimination is based not merely on 
any of the grounds stated in Art. 15(1) but 
also on considerations of propriety, public 
morals, decency, decorum and rectitude, the 
legislation containing such discrimination, 
would not be hit by the provisions of Art. 15 

“It cannot be denied that an assault or crimi¬ 
nal force to a woman with intent to out¬ 
rage her modesty is made punishable under S. 
354 not merely because women are women, but 
because of the factors enumerated above.” 


I respectfully agree with the above observations 
but they are not applicable to the present case, 
unless it comes under the next objection. 

(64) In ‘AIR 1951 Cal 563 (U)’, the discussion by 
the learned Judge does not reveal that there was 
a real reason why the discrimination was not 
against women though such a reason exists. It is 
that, while a man can be arrested in execution 
of a decree, a woman cannot be so arrested It 
was. therefore; nece.$sary for the law to provide 
some other method by which the decree-holder 
could eventually realise the money from a wo¬ 
man. Hence, O. 25, R. 1, Civil P. C, is confined 
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(65) A very important decision on the signi¬ 
ficance of the word ‘‘only” (as used in Art. 29 
(2) also relating to fundamental rights) is that 
of the Full Bench in — ‘Smt. Champakam 
Dorairajan v. State of Madras’. AIR 1951 Mad 
120 (V). In that case the Madras Government, 
finding that there were not sufficient vacancies 
for admission of students to Medical College, 
issued a circular making, what it considered, an 
equitable division of the vacancies available 
among the various classes of citizens of the 
State. Out of every 14 seats, 6 were to be filled 
by non-Brahmin Hindus, 2 to backward Hindu 
communities. 2 to Brahmins, 2 to Harijans, 1 to 
Anglo-Indians and Indian Christians and 1 to 
Muslims. 

The circular was challenged by various per¬ 
sons on the ground that it decided admission to 
persons only on the ground of religion or caste. 
It was sought to support the circular on the 
ground that the denial was not only on the 
ground of religion or caste, but as a matter of 
public policy based upon the provisions of Article 
46 together with the paucity of the vacancies. 
It was held that much significance could not be 
attached to the word ‘only’ because even reading 
the Article without that word, the result 
would be the same. It was further held that the 
circular was bad because it infringed the clear 
and unambiguous terms of Article 15(1> since it 
discriminated against citizens only on the ground 
of religion, race, caste, sex, place of birth or any 
of them. The judgment states : 

“ ‘Discriminate against’ means 'make an ad¬ 
verse distinction with regard to’; 'distinguish 
unfavourably from others’ (Oxford Dictionary). 
What the article says is that no person of a 
particular religion or caste shall be treated un¬ 
favourably when compared with persons of 
other religions and castes merely on the ground 
that they belong to a particular religion or 
caste. Now what does the Communal G. O. 
purport to do? It says that a limited number 
of seats only are allotted to persons of a par¬ 
ticular caste, namely Brahmins. The qualifica¬ 
tions which would enable a candidate to secure 
one of those seats would necessarily be higher 
than the qualifications which w'ouid enable a 
person of another caste or religion, say, Hari- 
jan or Muslim to secure admission.” 

It was, therefore, held that the Communal G. O. 
was void. 

(66) This decision was upheld by the Supreme 
Court on appeal in — ‘State of Madras v. 

Champakam Dorairajan’, AIR 1951 SC 226 (W). 
Their Lordsliips say : 

“It is argued that the petitioners are not denied 
admission only because they are Brahmins but 
for a variety of reasons, e.g. (a) they are 
Brahmins, Cb) Brahmins have an allotment of 
only two seats out of 14 and (c) the two seats 
have already been filled up by more meritori¬ 
ous Brahmin candidates. This may be true so 
far as these tv/o seats reserved for the Brah¬ 
mins are concerned, but this line of argument ■ 
can have no force when we come to consider 
the seats reserved for candidates of other com¬ 
munities, for so far as those seats are concern¬ 
ed, the petitioners are denied admission into 
any of them not on any ground other than the 
sole ground of their being Brahmins and not 
being members of the community for whom 
these reservations have been made. ‘The classi¬ 
fication in the Communal G. O. proceeds on 
the basis of religion, race and caste’. In our 
view, the classification made in the Communal 


G. O. is opposed to the Constituticm and con¬ 
stitutes a clear violation of the fundamental 
rights guaranteed to the citizen under Art. 29 
( 2 ).’’ 

(67) On the same principle, it must be held 
that S. 8(1) (b) of the U. P. Court of Wards Act 
enables the Government to declare a person to 
be unfit to manage her estate on the sole ground 
that she is a female. Further the decision pro¬ 
vides an effective answer to the argument relat¬ 
ing to reasonable classification which I will now 
proceed to consider, 

(68) In AIR 1951 SC 41 (O), the proposition 
was laid down : 

“It is undeniable that equal protection of the 
laws cannot mean that all laws must be quite 
general in their character and application, A 
Legislature empowered to make laws on a wide 
range of subjects must of necessity have the 
power of making special laws to attain parti¬ 
cular objects and must, for that purpose, 
possess large powers of distinguishing and 
classifying the persons or things to be brought 
under the operation of such laws, provided the 
basis of such classification 'has a just and rea¬ 
sonable, relation to the object which the 
Legislature has in view.” 

t 

vide judgment of Patanjali Sastri J. (later C. J.) 
at page 49. The other learned Judges expressed 
the same view though they differed on the ques¬ 
tion of the validity of the impugned law — The 
Sholapur Spinning and Weaving Company 
(Emergency Provisions) Act (28 of 1950) — and 
as to the extent of the presumption as to Con¬ 
stitutional validity of an enactment. 

(69) The same view has been expressed in AIR 
1952 SC 75 (L), but in that case it was held — 
Patanjali Sastri (later C. J.) dissenting — that 
the facfthat the impugned Act 

“gives unrestrained power to the State Govern¬ 
ment to select in any way it likes the particu¬ 
lar cases or offences which should go to a 
Special Tribunal and withdraw in such cases 
the protection which the accused normally en¬ 
joy under the criminal law of the country, is 
on the face of it discriminatory.” 

vide judgment of Mukherjea J. at page 92. It was 
consequently held that the law infringed Art. 14 
of the Constitution and became void under Art. 
13(1). 

(70) Again in — ‘Kathi Raning Rawat v. State 
of Saurashtra’, AIR 1952 SC 123 (X), while the 
principle that classification was upheld under 
Art. 14, Patanjali Sastri C. J. expressed himself 
thus : 

"All legislative differentiation is not nece^rily 
discriminatory. In fact, the word ‘discrimina¬ 
tion’ does not occur in Art. 14. The expression 
‘discriminate against’ is used in Art. 15(1) and 
Art. 16(2). and it means, according to the Ox¬ 
ford Dictionary, ‘to make an adverse distinction 
with regard to; to distinguish unfavourably 
from others’. Discrimination thus involves an 
element of unfavourable bias and it is in that 
sense that the expression has to be understood 
in this. context. If such bias is disclc^ed and 
is based on any of the grounds mentioned in 
Arts. 15 and 16. ‘it may well be that the statute 
will, without more, incur condemnation' as 
violating a specific constitutional prolnbition 
unless it is saved by one or other of the pro¬ 
visos to those articles. But the position under 
Art. 14 is different.” 

(71) Thus the decisions of the Supreme 

in AIR 1951 SC 226 (W> and AIR 1963 SC 123 
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(X) establish the proposition that, while classifi¬ 
cation is permissible, it cannot be classification 
based on any of the factors mentioned in Arti¬ 
cles 15 and 16. In the present case, it is based 
on sex which is a factor on which discrimina¬ 
tion is forbidden by Article 15. It is, therefore, 
bad without anything more having to be proved. 

(72) These decisions are based, if I might say 
so with respect, upon the language of the Con¬ 
stitution and are also in accordance with its 
spirit. The framers of the Constitution were 
citizens of India hailing from all parts of the 
country. They were fully aware of the difficulties, 
disabilities and prejudices which exist in various 
parts of the country. They decided that those 
difficulties should not operate against any one in 
the new India that is coming into being and 
that all prejudices which provide the basis for 
injustice to any class of citizens should be strict¬ 
ly suppressed. It was with this object that 
Articles 15 and 16 were given a place in the 
Part relating to Fundamental Rights. The 
framers of the Constitution knew full well that 
women were, in many parts of the country, still 
backward — that is why under Art. 15(3) legis¬ 
lation discriminating in their favoui' is ijermitted 
— and yet they forbade discrimination against 
them. No evasion of the Constitution can be per¬ 
mitted merely by calling an act classification 
and not discrimination. 

(73) In this view of the matter, it is not really 
necessary to discuss the question whether the 
classification is reasonable or not. A classification 
which the Constitution forbids cannot possibly 
be said to be reasonable. Moreover, it has been 
held in several cases, of which I need refer to 
only two, that a provision which leaves the choice 
to subjective discretion — not justiciable — of 
any executive authority is not reasonable. 

(74) In AIR 1950 Pat 322 (I), Meredith C. J. 
thus states the law : 

“Turning now to the question of fact whether 
the impugned provision imposes only reason¬ 
able restrictions, the ansv/er must, I think, be 
in the negative, for the power of restriction 
contained in the provision Is based, not on any 
reasonable grounds, but upon the satisfaction 
of some individual who, so far as the wording 
of the Act is concerned, is completely amorph¬ 
ous; and the provision is in such terms that it 
is not open to the Court to examine the rea¬ 
sonableness or otherwise of orders passed. Upon 
the terms of the Act, all the Court can inquire 
into is the existence of the satisfaction. Quite 
clearly such a provision might conceivably be 
used merely to exclude political opponents, or, 
as is suggested in the present case, (I do not 
mean to say I accept the suggestion, I am not 
considering it.) to favour one of the two rival 
Trade Unions and suppress the other. 

‘A law which enables such things to be done 
Is not, in my judgment, a reasonable law. 
There can be no presumption that an execu¬ 
tive official will always act reasonably. There 
may be presumption that he will act bona fide; 
but that is a different thing. The test is, in 
my opinion, not what is actually done under 
the law, but what the law enables to be done. 
If the law enables orders to be passed which 
are unreasonable, and “yet are consistent with 
its terms, then that cannot be called a law 
operating to impose only reasonable restric¬ 
tions. I used the word ‘only’ advisedly because 
it appears to me that if the law enables un¬ 
reasonable action in any case, then it cannot 
be saved by Art. 19(5). In my opinion, a law 
to satisfy the criterion imposed by Art. 19(5) 


must be so framed as to leave it open to the 
Courts ‘to apply the objective test of reason¬ 
ableness to its operation’. This law is not so 
framed.” 

(75) In AIR 1953 SC 373 (Q) the question re¬ 
lated to the validity of a provision by reason of 
which a landlord who habitually infringed the 
rights of his tenant could have his estate taken 
over by the Court of Wards, with the previous 
sanction of the Chief Commissioner. The exer¬ 
cise of discretion could not be called in question 
in any Civil Court and no machinery was pro¬ 
vided by the enactment for determining whe¬ 
ther a landlord habitually infringed the rights 
of his tenant. It was held that this was in con¬ 
flict with Article 19(1) (f) of the Constitution 
unless it fell under the exception contained in 
Article 19(5) that is to .say, it was a reasonable 
restriction on the right to hold property. Maha- 
jan J. (later C. J.) in delivering the judgment of 
the Court says, at page 375 of the report; 

“When a law deprives a person of possession 
of his property for an indefinite period of time 
merely on the subjective determination of an 
executive officer, such a law can, on no con¬ 
struction of the word “reasonable” be described 
as coming within that expression, because it 
completely negatives the fundamental right by 
making its enjoyment depend on the mere 
pleasure and discretion of the executive, the 
citizen affected having no right to have re¬ 
course for establishing the contrary in a civil 
Court.” 

(76) In the still more recent case, as yet un¬ 
reported, of — ‘Dwarka Prasad Laxmi Narain v. 
State of U. P.’, (since reported in AIR 1954 SC 
224 (Y),) the same learned Judge says: 

“A law or order, which confers arbitrary and 
uncontrolled power upon the executive in the 
matter of regulating trade or business in nor¬ 
mally available commodities cannot but be 
held to be unreasonable.” 

(77) The provisions of section 3(1) (b) of the 
Court of Wards Act similarly confer an uncon¬ 
trolled and arbitrary power not open to chal¬ 
lenge in a Civil Court, of declaring any pro¬ 
prietor — provided she is a female — unfit to 
manage her property. Even if it be considered 
that this is a permissible classification and dis¬ 
crimination, it is unreasonable and must be de¬ 
clared to be void, 

(78) The next ground of attack on the decision 
in AIR 1952 All 74 (A) is that it has applied 
Article 19(1) (f). which is not applicable on the 
ground that in this Article the word ‘holds’ 
means own and not possess. If a person is, there¬ 
fore, deprived of her property Art. 19(l)(f) is 
not infringed. The reply to this contention is 
provided by the decision of the Supreme Court in 
AIR 1953 SC 373 (Q), in which Mahajan J. 
(now C. J.) delivering the judgment of the 
Court says, at page 374 ; 

“The contention that the provisions of section 
118 of Act XLII of 1950 read with the provi¬ 
sions of Regulation I of 1888 infringe the 
fundamental right of the petitioner guaranteed 
by article 19(1) (f) of the Constitution, is in 
our opinion, well founded and does not require 
any elaborate discussion. The petitioner’s right 
to hold the istimrari estate and his power of 
disposal over it stand abridged by the act of 
the Court of Wards authorised by these pro¬ 
visions, -His right to manage the estate 
enjoy possession’ thereof stands suspended in 
definitely and until the time that th? Court 

Wards chooses to withdraw its superintendence 
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Of the property of the petitioner. During this 
period, he can only receive such sums of money 
for his expenses as the Court of Wards decides 
in its discretion to allow. Thus, the provisions 
of S. 112 of Act XLII of 1950 clearly abridge 
the fundamental right of the petitioner under 
Art. 19 (1) (f) and are to that extent void.” 

(79) Thus the decision of the learned Judges 
in — ‘AIR 1952 All 746 (A)’, cannot be challenged 
on this ground either, though this ground is not 
available to the petitioner in the present case, 
since the petitioner, already having been deprived of 
the management and possession of her estate 
before the Constitution came into effect does'not, 
by reason of Art. 19 (1) (f). though she does by 
reason of the other provisions to which I have 
referred, become entitled to be restored to pos¬ 
session any more than a peison who has parted 
with proprietary rights become entitled to get 
back those rights merely by reason of the enforce¬ 
ment of the Constitution. 

(80) Thus having considered all the objections 
taken to the correctness of the decision in — 
'AIR 1952 All 746 (A)‘, I see no reason to doubt 
the correctness of the law there laid down and 
I respectfully agree with it. 

(81) It was next contended that the petitioner 
having acquiesced in the continued possession of 
the Court of Wards even after the enforcement 
of the Constitution she cannot now resile from 
that position. There has in fact been no such 
acquiescence because the petitioner made repeats 
ed requests after the death of her husband on 
14-11-1949, both to the Government and to the 
Court of Wards for the release of her estate 
though not on constitutional grounds. Never¬ 
theless in view of those requests, it cannot be said 
that she acquiesced in the continued possession 
of the Court of Wards. 

(82) Further the petitioner could not be expect¬ 
ed to have become aware of the legal position 
under the Constitution immediately after the 
Constitution came into force and she could not 
have recourse to the remedy under Article 226 
until she had been denied relief by the Govern¬ 
ment and the Court of Wards. Her petition to 
this Court on the 22-12-1953. coming only about 
eight months after the decision in — 'AIR 1952 
All 746 (A)’, a decision the correctness of which 
was hotly contested even in these proceedings was 
pronounced, cannot be said to have been unduly 
delayed. ^ 

(33) Even if there has been any acquiescence, 
the Court of Wards, which holds the estate for 
the benefit of the petitioner and is no better than 
her agent having certain statutory powers, can¬ 
not be allowed to continue in possession as 
against the petitioner. Of course, if any third 
party can claim the aid of the equitable doctrine 
of estoppel by reason of the petitioner’s conduct, 
it will be open to it to do so in properly institut¬ 
ed proceedings against the petitioner, though 
the Court of Wards representing the petitioner’s 
estate cannot refuse to deliver possession to her 
after its possession has become illegal. 

(84) It was next urged that the petitioner had 
no legal right to obtain possession because, under 
the provisions of S. 44 of the Court of Wards 
Act the Court of Wards having taken possession 
cannot release the estate until all the debts have 
been liquidated and this has not happened in 
the present case. The contention is untenable. 
(The Court of Wards Act only authorises the Court 
I of Wards to deal with properties of ‘wards' or in 
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certain eventualities of those who succeed to or are 
heirs of wards. 

The petitioner does not come within the last 
two categories in so far as her estate is concern¬ 
ed and the Court of Wards could only retain 
the property so long as the lady was a ward and 
no disqualification would attach to her once she 
has ceased to be a ‘ward'. Section 3 defines a ‘ward’ 
as being a person who is a disqualified proprie¬ 
tor and whose property is under the 

superintendence of the Court of Wards. 

Thus the existence of two conditions is 
nece^ary in order to constitute a person a ward 
and in the present case only the second condition 
exists. If, as I have indicated above, the declarar 
tion by the Government that the petitioner is 
unfit to manage her estate has become void, the 
petitioner hag ceased to be a disqualified pro¬ 
prietor. The first of the conditions requisite to 
constitute her a ward has, therefore, ceased and 
she can no longer be deemed to be a ward. The 
Court of Wai’ds can thus no longer, under the 
very provisions of the Court of Wards Act. deal 
with her property nor do any of the Umitations 
on the powers of ‘wards' apply to her so that she 
becomes free to manage and enjoy her pro¬ 
perty as she pleases and this she can only do if 
the wrongful possessor restores the property to 
her. 

(85) The non-availability of a remedy is not a 
‘sine qua non’ of the exercise by the High Court 
of powers under Article 226 though it is generally 
agreed that if an equally efficacious remedy is 
available, the petitioner must have recourse to 
that remedy and not invoke the extraordinary 
powers of the High Court. In the present case, 
it is suggested that a suit for a declaration and 
a mandatory injunction should have been brought 
in a Civil Court. If such a suit had been brought 
no doubt the plea would have been taken 
that, under the provisions of the Court of Wards 
Act the petitioner cannot sue and that no CJivil 
Court has jurisdiction to go into the validity of 
the exercise of discretion by the Government. 

In order to decide the continued constitutional 
validity of the declaration the matter would no 
doubt have to come before the High Court under 
Art. 226 of the Constitution, but it.would come in 
this round about way. 'Thus the remedy available 
would not be equally eflQcacious and undue delay 
would result. 

(86) It is to be noticed that the same objec¬ 
tion could have been taken to grant of reliefs 
in — ‘AIR 1952 All 746 (A)’, and in — ‘AIR 1953 
SC 373 (Q)', but in both these cases the relief 
directing possession to be delivered to the peti¬ 
tioner was granted, in one case under Article 226 
and in the other under Art. 32. In this case 
also the same relief must be granted. 

(87) I, therefore, hold that after the enforce¬ 
ment of the Constitution, that is to say, as from 
26-1-1950, the possession of the Court of Wards 
over the property of the petitioner has been 
illegal and that possession should be restored to 
her and the accounts of the petitioner’s property 
and all the dealings of the Court of Wards with 
it and with its income should be explained to 
her. 

(88) The learned Counsel intimated that he 
desired leave to appeal to the Supreme Court 
and since an important question relating to the 
interpretation of the Constitution is Involved, a 
certificate under Art. 132 of the Constitution must 
be issued. 'The opposite parties are given one 
month's time within which to apply for stay of 
the execution of the order of delivery of posses- 
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Sion. In the meanwhile, the Court of Wards will 
continue in possession but shall only continue the 
, formal management of the estate and incur the 
■ minimum possible expenditure in this connection. 
: It should keep the petitioner informed of all 
that is done in connection with the management 
and if any extraordinary expenditure is to be 
incurred in connection with the said management, 
it shall be done only with the concurrence in 
writing of the petitioner. 

I Similarly no portion of the property or the funds 
belonging to the petitioner or appertaining to 
the estate shall be transferred or burdened with 
any liability of any kind without the concurrence 
in writing of the petitioner. Should any litiga^ 
tion be pending against the petitioner’s estate 
or should any suit be hereafter filed against the 
petitioner or her estate, the Court of Wards shall 
appoint such counsel to defend the said suit or 
suits as the petitioner nominates and shall pay 
their fee out of the petitioner’s assets in its hand. 
It shall not be at liberty to compromise, refer to 
arbitration or leave undefended any such suit 
without the written concurrence of the petitioner. 

(89) The petitioner shall receive her costs of 
this petition from the Court of Wards represent¬ 
ing the Mahewa estate and the Ganeslipur estate 
since it is principally for the benefit of these two 
estates that this petition has been contested. Tiie 
petitioner shall not be called to pay any costs. 
Since the case has lasted several days, the fees 

of the Counsel appearing for the State shall be 
taxed at Rs. 500/-. 

(90) RANDHIR SINGH J.: I a^ee and have 
nothing to add. 


A/K.S.B. 


Application allowed. 
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(FULL BENCH) 

MALIK C. J., V. BHARGAVA AND GURTU JJ. 
(1-4-1954) 

Sheo Mangal, Appellant v. Ram Charan, Res¬ 
pondent. 

Civil Revn. No. 162 of 1949 and Civil Revn. 
NO. 1357 of 1950. against order of Dist. J., Gorakh¬ 
pur, D/- 20-1-1949. 

Laws — TJ. P. Agriculturists Relief Act 
(*-7 of 1939), S, 22 — Power of Assistant Collector 
to transfer case to any other Assistant Collector. 
*LR (1951) All 581: 1950 All WR 103, Overruled. 

An Assistant Collector who has been em¬ 
powered by the Local Government to exer¬ 
cise all the powers of the Collector under 
Chapter 3, U. P. Agriculturists Relief Act, 
has the power in a proper case to transfer a 
case to the Court of another Assistant Col¬ 
lector empowered under sub-s. (1) of S. 22. 
ILR (1951) All 581: 1950 All WR 103, Overrul- 

(Para 5) 

CASE REFERRED : Paras 

• (A) (-50) 1950 All WR 103: ILR (1951) 

AU 581 7 

S. C. Khare, B. N. Mehrotra and D. L. Misra, 
Jor Appellant; R. B. Misra and Ambika Pd., for 

Respondent. 

Malik c. j. : 

The following question was referred for decision 
by this Pull Bench. 

"Whether an Assistant Collector of the first 
class who Ls empowered by the Local Govern¬ 
ment to exercise all the powers of a Collector 
under Chapter HI of the U. P. Agriculturists’ 


Relief Act can transfer a case from his court 
to the court of any other Assistant Collector 
empowered under sub-section (1) of section 
22 ?” 

This reference became necessary as a Bench of 
this Court had taken the view in — ‘Sampat 
Kumar v. Moti’, 1950 All WR 103 (A), that the 
power of transfer given to a Collector under sub- 
s. (2), S. 22, did not empower the Assistant Col¬ 
lector to transfer a case pending in his court to 
another Assistant Collector empowered under sub- 
s. (1), of S. 22. The decision of this Court was 
given on November. 9, 1949, while the U. P. Agri¬ 
culturists’ Relief Act had remained in force from 
1935, and during this period of more than 15 
years a very large number of cases might have 
been transferred by Assistant Collectors purport¬ 
ing to act under S. 22(2) of the Act, and two of 
such cases were listed on the same date before 
the Court which made the reference. 

(2) In sub-s. (4) of S. 2 of the U. P. Agricul¬ 
turists Relief Act (U. P. Act No. XXVII of 1939), 
Collector is defined as meaning "the officer ap¬ 
pointed as Collector of a district under the Land 
Revenue Act No. 3 of 1901.” Section 22(1) is as 
follows : 

“The Local Government may empower any 
Assistant Collector of the first class to exercise 
the powers of a Collector under this Chapter.” 

Section 22 is in Chapter III of the Act, and that 
Chapter begins from S. 9 and ends with S. 27 , 
and only in three sections the word "Collector” 
is mentioned. Section 10 provides that “applica¬ 
tions under this Chapter shall, if the principal 
money secured does not exceed Rs. 500, be 
brought before the Collector, and the word 
Court in this Chapter shall in such cases in¬ 
clude the "Collector”. It is not disputed that if 
a notification has been issued by the Govern- 
Hicnt then an Assistant Collector can entertain 
an application under S. 10 of the Act. Section 
23. the other section in which this word occurs. 

IS as follows : 

“An appeal shall lie to the District Judge from 
an order of a Collector or Assistant Collector 
passed under this Chapter.” 

The word ‘Assistant Collector’ being also men¬ 
tioned. recourse need not be had to S. 22 and 
orders passed, whether by the Collector or by 

Apistant Collector, are made appealable to 
the District Judge. 

To come back to S. 22, sub-section (1) of that 
section provides that the Local Government may 
empower any Assistant Collector of the first class 
to exercise the powers of a Collector under that 
Chapter, and sub-s. (2) then provides that the 
^lle^or may transfer any proceedings under 
this Chapter — (a) from his own court to that 
Of an Assistant Collector empowered under sub- 
S. (1); (b) from the court of an Assistant Col¬ 
lector suoordinate to him either to his own court 
or to that of any other Assistant Collector em¬ 
powered under sub-s. (1). If sub-s. (1), S. 22 does 
not govern sub-s. (2) of that section, then sub¬ 
section (1) would only be neces.sary for empower- 
Ing^ an Assistant Collector to entertain an anDli- 
cation under S. 10. and it was not necessary for 
the legislature to have said that the Local ‘Gov- 
ernnient may empower any Assistant Collector 
of the first class to exercise "the powers of a 
Collector under this Chapter.” Mention of S. lo 
of the Act would have been quite sufficient, 

(3) If the words “to exercise the powers of a 
Collector under this Chapter” are given thf^ir 
ordinary meaning, then wherever the word "Col 
lector” occurs in Chapter 3, it would include an 
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‘Assistant Collector’ and, therefore, the word 
‘Collector’ in sub-s. (2) will also include an As¬ 
sistant Collector. On the other hand, the learn¬ 
ed counsel for the applicants has pointed out 
that there may be some practical difficulties in¬ 
asmuch as an Assistant Collector empowered 
under sub-s. (1) may not be subordinate to an 
Assistant Collector similarly empowered, and it 
will be anomalous that one Assistant Collector 
should transfer a case from his own court to a 
court of equal jurisdiction. He has pointed out 
that there is nothing in sub-s. (2) which em¬ 
powers a Collector to transfer a case from his 
own court to the court of another Collector. 

(4) In view of the plain language of the sec¬ 
tion it is not necessary for us to go into these 
practical difficulties and it may be that in case 
of any practical difficulty, the District Judge may 
be able, in an appeal from an order of a Collec¬ 
tor or an Assistant Collector, to set things right. 
The fact, however, remains that sub-s. (1) pro¬ 
vides that the Local Government may empower 
any Assistant Collector of the first class to exer¬ 
cise the powers of a Collector under Chapter in. 
and the power to transfer a case to the court 
of an Assistant Collector is a power exercisable 
by a Collector under Chapter III. There is no 
reason, therefore, why an Assistant Collector 
should not have the power to transfer a case. 
Sub-section (2) is a part of Chapter III and is 
governed by sub-section (1). 

(5) The XT. P. Agriculturists’ Relief Act has now 
been repealed and it will not be desirable to un¬ 
settle a large number of decisions by courts of 
Assistant Collectors to whom cases might have 
been transferred by other Assistant Collectors 
purporting to act under sub-s. (2) of S. 22. Tak¬ 
ing all these matters into consideration we con¬ 
sider that an Assistant Collector who has been 
empowered to exercise the powers of the Collec¬ 
tor under Chapter 3 has the power in a proper 
case to transfer a case to the court of another 
^Assistant Collector empowered under sub-s. (1). 

(6) The Rules framed by the Local Govern¬ 
ment are in these words : 

“The powers of a Collector under Chapter HI 
of the Act are under section 22(1) of the Act 
hereby conferred on all Assistant Collectors of 
the first class who are in charge of sub-divi¬ 
sions or who have exercised powers of the first 
class for more than five years.’’ 

There may be. therefore, more than one Assis¬ 
tant Collector in a district or a sub-division who 
is able to take cognizance of an application under 
S. 10, and. if for some reason one Assistant Col¬ 
lector of the first class has transferred the case 
to another Assistant Collector of the first class 
of more than five years standing, there is no rea¬ 
son to think that there will be any practical 

difficulty. . 

(7) We, therefore, answer the question in the 

affirmative and overrule the decision in ‘Sampat 
Kumar v. Moti (A)’ mentioned above. 

(8) The answer may be sent to the Bench con¬ 
cerned 

A/H.G.P. Reference answered. 
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BRIJ MOHAN LALL J, (5-2-1954) 

Mrs. Avril Ellen Smith, Petitioner v. Reginald 
Frank Smith, Respondent. 

Matrimonial suit No. 2 of 1953. 

(a) Divorce Act (1869), S. 2 (a« amended by 
Act 25 of 1926) — Jurisdiction under — Effect of 


amendment; AIB 1928 Oudh 218(1), Dissented 
from. 


After the amendment of S. 2 by Act 25 of 
1926, the Indian Courts have no jurisdiction 
to grant decrees for dissolution of marriages 
of the parties domiciled outside India: AIR 
1928 Oudh 218 (1), Dissented from. 

(Para 11) 

Anno: Divorce Act, S. 2 N. 1. 

(b) Indian and Colonial Divorce Jurisdiction 
Act (1926), S. 1 — Jurisdiction of Indian Courts 

— (Indian Independence Act (1947), S. 17(1) ) 

— (Constitution of India, Art. 225) — (Interpre¬ 
tation of statutes — Repeal) — (General Clauses 
Act (1897), S. 6-A). 


If the jurisdiction conferred on a court 
by a certain Act is sought to be taken away, 
not by amending that Act, but by passing a 
subsequent Act, and the subsequent Act is 
later on repealed, the ban so placed on 
jurisdiction by the subsequent Act is thereby 
removed and the jurisdiction of the CJourts 
rebounds to its original size. (Para 12) 

Thus, the jurLsdiction conferred on the 
Indian Courts under S. 1 of the Indian and 
Colonial Divorce Jurisdiction Act (1926) but 
taken away by S. 17(1) of the Indian Inde¬ 
pendence Act would normally have revived 
after the repeal of the Independence Act by 
the Constitution of India, but since the same 
ban has been re-imposed by Art. 225 of the 
Constitution of India, the Indian Courts 
have now no jurisdiction to grant decrees for 
dissolution of marriages of couples domiciled 
outside India. (Para 13) 

Anno: C. P. C., Pre. N. 7; Indian and Colonial 
Divorce Jurisdiction Act, S. 1 N. 1. 


Paras 

3 

5 

7 

8 

9 

9 


CASES REFERRED : 

(A) (V15) AIR 1928 Oudh 218(1): 

106 Ind Cas 481 

(B) (1895) 1895 AC 517: 64 LJ PC 97 

(C) (1872) 2 P & D 435: 44 LJ Mat 74 

(D) (1921) 1921 P 204: 90 LJP 242 

(E) (VIO) AIR 1923 Bom 321: 47 Bom 843 
(FB) 

(P) (VIO) AIR 1923 Rang 223: 76 Rang 597 
R. C. Sinha, for Petitioner. 

ORDER ; This is a wife’s petition for dissolu¬ 
tion of her marriage with her husband (herein¬ 
after described as respondent) on the grounn 
of alleged adultery, cruelty and desertion. 

(2) The respondent pleads, inter alia, that he 
is a British subject domiciled in England ana 
therefore this Court has no jurisdiction to pass 
a decree for dissolution of his marriage. 

(3) The petitioner’s counsel contended, ffi 
first place, that it was not admitted by his client 
that the respondent was domiciled in Engiana 
and. in the alteimative, that even if it was ^ov- 
ed that the respondent’s domicile was in wig- 
land, the Courts in this country could give tne 
petitioner a decree for dissolution of mam^ 
which would be operative in India. 

in England. In support of this contention 
relied on the case of — ‘Mrs. Nan Greenwood v. 
L. V. Greenwood', AIR 1928 Oudh 218 ( 1 ) W- 
In that case Pullan J. held that where neither 

party was proved to be domiciled 

IndiL Courts could grant a aU 

tion of marriage which ^might 

not be operative beyond the limits of this 

The first point that J®Engl^i 

whether the respondent is domiciled m Eng 
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If that is proved, the petitioner also will be 
deemed to be domiciled in that country, because 
the wife's domicile always follows that of her 
husband. The respondent came out to India 
about thirty years ago. He was formerly a 
Warrant Officer in the Army but later on he 
gave up that service and took up employment 
with the Railways. At the time of his marriage 
with the petitioner in 1950. he was a railway 
employee. The petitioner admits that the respon¬ 
dent “is registered as a British subject with the 
British High Commissioner”. Further, she ad¬ 
mits that he holds a British Passport. In 1948. 
i.e. before her marriage, the petitioner had taken 
a British Indian Passport. But when she got it 
renewed in 1953, i.e. after her marriage, her 
Passport was also renewed as a British Passport. 
She, however adds that her husband had told 
her that he had an intention to stay on in India 
and to make India his home. 


Courts are bound to follow principles and rules 
which are as nearly as may be conformable to 
the principles and rules on which the Court for 
Divorce and Matrimonial Causes in England for 
the time being acts and gives relief. Therefore, 
If the English Courts could not act on the prin¬ 
ciple of matrimonial domicile, the Indian Courts 
also could not do so. 

(7j On p. 540, their Lordships of the Privy 

Council in the aforesaid case came to the con¬ 
clusion that 

“according to international law the domicile for 

the time being of the married pair affords the 

only true test of jurisdiction to dissolve their 
marriage.” 

They concurred, without reservation, in the 

views expressed by — ‘Lord Penzance in Wilson 

v. Wilson’. (1812) 2 P & D 435 (C) and depre¬ 
cated 


I am not prepared to believe this portion of 
her statement. She had obviously made this 
statement with a view to prove the Indian domi¬ 
cile. On a consideration of the evidence on re¬ 
cord, I have no hesitation in holding that the 
respondent, and consequently the petitioner, are 
both domiciled in England. 

(5) In my opinion, the preliminary objection 
taken by the respondent is well founded. The 
question of Indian High Court’s jurisdiction over 
Christian couples domiciled in England has been 
engaging the attention of the Courts in India 
for a long time and has a history of its own. 
In the Indian Divorce Act (4 of 1869). as origi¬ 
nally passed, jurisdiction was conferred on 
Courts in India to grant petitions for dissolution 
of marriage provided the petitioner professed 
Christianity, resided in India at the time of the 
presentation of the petition and (1) either the 
marriage was solemnised in India or (2) adultery 
was committed in India. Since the statute con¬ 
ferred jurisdiction on Indian Courts to pass de¬ 
crees for dissolution of marriage on the fulfil¬ 
ment of the aforesaid conditions, irre.spective of 
the domicile of the parties, the said Courts be¬ 
gan to exercise this jurisdiction even in respect 
of couples domiciled outside India. 

The English Courts, however, were of the opi¬ 
nion that, under the principles of international 
law, it was only the tribunal situate in the 
country of domicile which could dissolve the 
marriage. An argument was sometimes advanced 
in Indian Courts that re.sidence in India gave a 
“matrimonial domicile” to the parties and. 
therefore, the Indian Courts could exercise 
jurisdiction .so as to pass decree for dissolution 
of marriage which would be operative in India 
only. But such decrees created a very anoma¬ 
lous situation in so far as the parties ceased to 
be husband and wife within the limits of India 
but continued to be tied in matrimonial bondage 
m their own country. The matter came up be¬ 
fore the Privy Council in the case of — ‘Le 
Mesurier v. Le Mesurier’. 1895 AC 517 (B) where¬ 
in their Lordships remarked at p. 536 as follows; 

“When carefully examined, neither the English 
nor the Scottish decisions are. in their Lord- 
ships* opinion, sufficient to establish the pro¬ 
position that in either of these countries, there 
exists a recognised rule of general law to the 
effect that a so-called matrimonial domicile 
gives jurisdiction to dissolve marriage.” 

(6) It is true that that was a decision on ap¬ 
peal from Ceylon and there was no particular 
reference to the jurisdiction of Indian Courts, 
cut, under S. 7, Indian Divorce Act, the Indian 
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me scanaai which arises when a man and wo¬ 
man are held to be man and wife in one coun¬ 
try and strangers in another.” 

(8) The question came up again for decision 
before the President of the Probate Court in 
England in the case of — ‘Keyes v. Keyes and 

. (1921) P 204 (D). In that case the parties 
had obtained a decree nisi from the High Court 
at Lahore which decree had subsequently been 
made absolute. Still it was held by the afore- 
said Court that the parties continued to be 
husband and wile and a fresh decree for divorce 
had to be granted. It was, further, held that the 
Courts ui India had no jurisdiction to pass de¬ 
crees lor dissolution of marriage in respect of 
couples domiciled in England. ^ 

(9) This decision was follow'ed by the Bom¬ 
bay High Court in — ‘Alfred Wilkinson v. Grace 

Wilkinson’, AIR 1923 Bom 321 
‘AT? Rangoon High Court in - 

Rang^22f'(F) 1^23 

(10) The matter came up before the Lahore 
High Court also, but it refused to accept that 
decision as authority and adhered to the view 

bad jurisdiction to pass 
decrees for dissolution of marriage in respect of 
couples domiciled in England. respect of 

unsatisfactory state 
the legislature intervened and passed 

19’6)^”%h"p (Amendment) Act (25 of 

nms 2. as amended, 

'anv*^ “"‘^ined shall authorise 

. decrees for dis- 

solution of marriage except where the parties 

domiciled in India at the 
time when the petition is presented.” 

doLbt tha) f^^dment it became clear beyond 
doubt that the Indian Courts could not grant a 

decree for dissolution of marriage if the parties 

were domiciled outside India. Thl 

was thus brought in conformity with the view 
expressed by the Privy Council and the ProS 

But it was, at the same time 
realised that, in some cases, a party mieht hp’ 

CUE find ft 'dim: 

cult to take a journey to England simply to get 

or her marriage dissolved. To provide fa^ci 
hties in .such cases the British Parliflmpnf 

"in "Sur S’f £ 

2=‘^re IS oS 
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The limitations were directed mainly to ensure 
that the practice and procedure to be followed 
in such cases would be in accordance with the 
law prevalent m England. 

The result, therefore, was that, while the juris- 
dictxon of Indian Courts to pass a decree for 
dissolution of marriage in the case of a couple 
domiciled in England was completely taken away 
under the Indian Divorce Act, the said jurisdic¬ 
tion was conferred on Indian Courts under the 
Indian and Colonial Divorce Jurisdiction Act. 
This state of affairs continued for about two de¬ 
cades till the grant of Independence to India. 
On 15-8-1947, the Indian Independence Act (10 
and 11 Geo. VI C. 131 came into force. By S. 17 
(1) of this Act the jurisdiction of Indian Courts 
to pass decree for dissolution of marriage undei 
the Indian and Colonial Divorce Jurisdiction 
Act in petitions presented after the aforesaid 
date was completely taken away. The Indian 
Independence Act was repealed on 26-1-1950, 
when the Constitution came into force. 

(12) If the jurisdiction conferred on a Court by 
a certain Act is sought to be taken away, not by 
1 amending that Act. but by passing a subsequent 
tAct and the subsequent Act is later on repealed. 
I the' ban so placed on jurisdiction by the subse¬ 
quent Act is thereby removed and the jurisdiction 
of the Courts rebounds to its original size. This 
would have ordinarily been the effect of the repeal 
of the Indian Independence Act. But one finds 
that the same ban was re-imposed by Article 225 
of the Constitution, of which the relevant portion 

runs, as follows: 

“Subject to the provisions of this Constitution 
and to the provisions of any law of the appro¬ 
priate Legislature made by virtue of powers con¬ 
ferred on that Legislature by this Constitution, 
the jurisdiction of, and the law administered in. 
any existing High Court, and the respective 
powers of the Judges thereof in relation to the 
administration of justice in the Court, including 
any power to make rules of Court and to regu¬ 
late the sittings of the Court and of member.^ 
thereof sitting alone or in Division Courts, shall 
be the same as immediately before the com¬ 
mencement of this Constitution.” 


Bv this Article the power of the High Courts has 
bin kept confined within the limits which existed 
immediately before the commencement of the 
Constitution. Since the Indian High Courts, bv 
virtue of S. 17(1), Indian Independence Act, had 
ceased to exercise jurisdiction to grant decree^^ 
for dissolution of marriages of couples domicilea 
outside India, the same ban continued even after 
the coming into force of the Constitution. But 
for this provision, yet another question could have 
arisen viz., how far the Indian Courts could 
after Independence, exercise jurisdiction conferred 
by the Parliament of another country. But this 
question does not now arise. 

(13) The position, therefore, is that the Indian 
Courts have now jurisdiction neither under the 
Indian Divorce Act nor under the Indian ana 
Colonial Divorce Jurisdiction Act to pass decrees 
for dissolution of marriages of couples domiciled 

outside India. In the circumstances, I am not 

.prepared to follow the decision of the Ou^h Chief , 
Coiirt, cited above, in which Pullan J. took th. 
view that the Indian Courts could pass aecree, 

which would be operative within the limits of 
India. This decision was given m re. after 

the amendment of the Indian Divorce Act ^^*ch 
had taken place in 1926. Pullan J. remarks that 

“the Indian Courts are authorised under the 

Divorce Act to grant petition, v/hich will be 


valid for all purposes throughout British India, 
in any case where the parties are resident with¬ 
in the jurisdiction of the Court and the adultery 
complained of has been committed in India.” 

The learned Judge has not referred to the provi¬ 
sions of the Indian Divorce Act w^hich conferred 
such jurisdiction on the Indian Courts. He was 
obviously thinking of law as it stood before amend¬ 
ment. After the amendment the jurisdiction un¬ 
der the Indian Divorce Act had been completely 
taken away by the amendment introduced in sec¬ 
tion 2. Therefore, I am, w'ith utmost respect to 
the learned Judge responsible for this decision, un¬ 
able to follow it. 

(14) Before bringing this discussion to a close, 
reference ma 5 ' also be made to the Indian Matri¬ 
monial Causes (War Marriages) Act (XL of 1948). 
Although the respondent, was, at one time, a 
Warrant Officer in the Army, this Act does not 
apply to the present case because (1) the respon¬ 
dent had ceased to belong to the Army before his 
marriage and (2) the marriage was not solemnised 
during the “war period” which term has been de¬ 
fined to mean the period commencing from 3-9- 
1939 and ending with 31-3-1946. Therefore, this 
Act also cannot be invoked in her favour by the 
petitioner. 

(15) In the circumstances, I have come to the 
conclusion that this Court has no jurisdiction to 
entertain this petition. It is accordingly dis¬ 
missed. The respondent was not represented by 
any counsel and was not present on the date of 
final hearing. I, therefore, make no order as to 
costs. 

A / G.M.J. Petition dismissed 
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DESAI AND ASTHANA JJ. (19-2-1954) 

Bijai Bahadur and others. Applicants v. State. 

Criminal Revn. No. 1168 of 1951 against Order of 
temporary Civil and Sessions J., Kanpur, D/- 
-5-1951. 

tPrisons Act (1894), S. 52 — Prisoner — Person 
letaincd under S. 3, Preventive Detention Aci, 
Public Safety — Preventive Detention Act (1950)» 
3). 

A person detained in the custody of a 

superintendent of a jail under an order of the 

Governor under S. 3(l)ia)(ii) of the Preventive 

Detention Act, 1950, is not a prisoner within 

the meaning of S. 52 of the Prisons Act and 

therefore is not liable to be punished under 

that provision. AIR 1953 SC 325. Ref. 

(Paras 12, 14) 

Anno: Prisons Act, S. 52 N. 1. 

;ASE REFERRED: 

A) (V40) AIR 1953 SC 325: 1953 Cri LJ 1432 
(SC) 

S. N. Dvivedi, for Applicants: D. P. Uniyal, Dy. 
Jovt. Advocate, for Opposite Party. 

>ESAI, J.: 

This is an application by four men against their 
onviction under S. 52, Prisons Act. There 
ispute about the facts which have bwn 
atisfactorily. Vijay Bahadur applicant con- 
icted on 8-2-1950 by a Magistrate under 
,ncl 332. I. P. C., and sentenced to 
or six months. He was sent to the 
Kanpur, to undergo the sentence ^ince 

ffie other three applicants were of 

-3-1950 in the same District Jail J” ^esh 

n order issued by the Governor of Uttar Praaes 


1954 

under S. 3(1) (a) (ii) of the Preventive Detention 
Act (No. 4 of 1950). The applicants have been 
found guilty of having disobeyed orders of the 
Superintendent of Jail and the district authorities, 
committed acts of indiscipline and assaulted the 
jail and police authorities on 4-3-1950. They 
challenge their conviction on the sole ground that 
they were not prisoners and were not governed by 
S. 52, Prisons Act. 

(2) Section 52 of the Prisons Act lays down that: 

“If any prisoner is guilty of any offence against 

prison discipline which.in the opinion 

of the Superintendent, is not adequately punish¬ 
ed by the infliction of any punishment which he 
has power under this Act to award, the Super¬ 
intendent may forward such prisoner to the 
Court of the District Magistrate or of any Magis¬ 
trate of the first class having jurisdiction,. 

and such Magistrate shall thereupon enquire in¬ 
to and try the charge so brought against the 
prisoner and, upon conviction, may sentence him 
to imprisonment which may extend to one year.” 

The only question is whether the applicants were 
prisoners on 4-3-50 within the meaning of this 
provision, it being beyond dispute that if they 
were, their conviction could not be challenged in 
revision. 

(3) As regards Bijay Bahadur applicant there 
can be no doubt and it was also not disputed be¬ 
fore us, that he was a prisoner on 4-3-50. He 
could, therefore, be convicted under S. 52 of the 
Act. Before his conviction under Ss. 147 and 332, 
I. P. C., he had been detained in the District Jail 
under an order passed on 29-7-1949 under S. 3. 
U. P. Maintenance of Public Order Act of 1947, 
but he had been released before 28-1-50 and con¬ 
sequently that fact was wholly irrelevant to the 
question of his status on 4-3-50. His application 
has absolutely no merit. 

(4) The orders passed against the other three 
applicants on 1-3-50 by the Governor are in these 
words: 

“.In exercise of the powers conferred by 

sub-clause (ii) of clause (a) of sub-section (1) 
of section 3 of the Preventive Detention Act, 
1950, (Act No. IV of 1950), the Governor of 
Uttar Pradesh is hereby pleased to direct that 

the said.shall be detained in the custody 

of Superintendent of any jail in Uttar Pradesh.” 

What we have to decide is whether this order made 
them “prisoners” within the meaning of S. 52. The 
word “prisoner” is not defined in the Act, but the 
Word “prison” is defined in S. 3(1) to mean 

“any jail or place used permanently or tem¬ 
porarily under the general or special orders of 
a Provincial Government for the detention of 
prisoners,” 

(5) The W'ords "criminal prisoner”, "convicted 
criminal prisoner” and "civil prisoner” are de-' 
fined and the applicants did not come within any 
of those definitions. In every prison there must 
be a Superintendent (vide S. 6) whose duty it is 

I to manage the prison in all matters relating to 
discipline, labour expenditure, punishment and 
control (vide S. 11). The Act does not lay down 
who will be detained inside a prison; it simply 
deals with how persons should be dealt with on 
being admitted into prison. The Prisoners Act 
(No. 3 of 1900) contains the law relating to pri¬ 
soners confined by the order of a court. Section 3 
provides that "the officer in charge of a prison 
shall receive and retain all persons duly committed 

to his custody.by any court”; admittedly the 

three applicants were not detained in the jail un¬ 
der that provision because they were committed 
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to the custody of the Superintendent not by any 
court but by the Governor. There is no other 
provision in the Act, so far as we are aware, em¬ 
powering the Superintendent to confine in the 
jail other persons such as detainees e.g., persons 
detained under the Preventive Detention Act or 
the Maintenance of Public Order Act. Section 
3(1) (a) (ii) of the Preventive Detention Act is as 
follows: 

“The State Government may if satisfied with res¬ 
pect to any person that with a view to prevent¬ 
ing him from acting in any manner prejudicial 
to the security of the State or the maintenance 

of public order.it is necessary so to do, 

make an order directing that such person be 
detained.” 

(6) Section 3A provides that a detention order 
may be executed in India in the manner provided 
for warrants of arrest under the Code of Criminal 
Procedure, but that provision relates only to the 
execution of the order of detention or its service 
upon the person concerned and not with how he 
should be dealt with on being arrested. Section 4 
is an important section and reads as follows: 

"Every person in respect of whom a detention 

order has been made shall be liable, 

(a) to be detained in such place and under 
such conditions. Including conditions as to 
maintenance, discipline and punishment for 
breaches of discipline, as the appropriate Gov¬ 
ernment may, by general or special order, 
specify.” 

(7) The State Government, which was the appro¬ 
priate Government in the present case, made 
general rules in accordance with that provision on 
13-3-1950. Those rules had no retrospective effect 
and could not. and did not, govern the main¬ 
tenance, discipline and punishment for breaches of 
discipline of the apolicants. There were previously 
in force Revised Security Prisoners Rules, 1949, 
but they were made under the U. P. Maintenance 
of Public Order Act. 1947, and did not govern 
persons detained under the Preventive Detention 
Act. The Act was passed on 25-2-1950, and only 
the rules made under its authority or the rules 
prescribed in the order of detention would govern 
the persons detained under it. There were no 
rules made under the authority of the Act and 
the detention orders also did not prescribe any 
rules to govern the detention of the applicants. 
The orders were completely silent about the main¬ 
tenance discipline and punishment of the appli¬ 
cants for breaches of discipline. In the absence 
of general or specific orders within the meaning 
of S. 4, the applicants could not be dealt with un¬ 
der S. 52 of the Prisons Act. 

(8) The mere fact that the applicants were con¬ 
fined in a prison did not make them "prisoners” 
within the meaning of S. 52. A prisoner may bo 
a person who is confined in a prison but every 
person who is confined in a prison may not be a 
prisoner; whether he is a prisoner or not would 
depend upon the authority under which he is con¬ 
fined. The detention orders here simply ordered 
the applicants to be detained in the custody of 
the Superintendent of any jail in Uttar Pradesh- 
I pass by the question whether they justified the 
detention in the custody of a particular Superin¬ 
tendent of jail. There is another defect in the 
orders and it is that the applicants are ordered to 
be detained in the custody of a Superintendent 
and not in any jail or prison. Under those orders 
it is open to a Superintendent of a jail to confine 
the applicants in a place other than the jail. The 
orders do not require him, in so many words to 
confine them in the jail of which he is the Super- 
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intendent. The words “of any jail” simply des¬ 
cribe the word “superintendent” and do not at 
all prescribe the place of detention. As the orders 
are worded, so long as the applicants are detained 
in the custody of a Superintendent, they are 
carried out regardless of the place of detention. 

It cannot, therefore, be argued that the orders 
themselves are the authority for the applicants’ 
detention in any jail. If they are detained in a 
jail, it is not because the orders prescribe their 
detention in it, but because the jail has been 
chosen by the Superintendent as the place for 
their detention. The Superintendent was not re¬ 
quired by any rule or order to detain them in the 
jail. It was simply his discretion that he selected 
the jail as the place of detention. If a person is 
detained in a prison by a superintendent, not be¬ 
cause he is required by any law to detain him in 
it. but because in his own discretion he 
selects it as the place the person does not become 
a "prisoner”. A Superintendent of jail has no 
power to confer the status of prisoner upon any 
person according to his sweet will. Under S. 15, 
Prisoners Act a Superintendent of jail outside the 
presidency towns may give effect to any order for 
the detention of any person passed by any court 
or tribunal, but the Governor of a State is neither 
a court nor a tribunal and therefore S. 15 would 
be no authority for a Superintendent’s giving 
effect to an order of detention passed under the 
Preventive Detention Act by confining him in the 
jail. If a court commits a penson to the custody 
of a Superintendent of jail. S. 3, Prisoners Act 
requires him to detain him in the jail but there 
is no such provision for his detaining in the jail 
any person committed to his custody by a Gover¬ 
nor of State. If a Governor wants a person to be 
detained in a jail under the Preventive Detention 
Act. he has the power of ordering that he be so 
detained. If he passes such an order, the Super¬ 
intendent will receive and detain him in the jail. 
But if he does not pass such an order, he is not 
required to detain him in the jail. 

(8a) The Government of India Act of 1935 dealt 
separately with detainees and prisoners. Item 1 
of List I of seventh schedule of the Government 
of India Act related to “preventive detention.... 

.for reasons of State”, item 1 of List II to 
“preventive detention for reasons connected with 
the maintenance of public order” and item 4 to 

“persons.and persons detained therein” and 

item 3 of LLst III to “removal of prisoners and 
accused persons” and item 34 to “persons subjected 
to preventive detention under federal authority”. 

The Constitution also deals with them separately. 
Item 4 of List II relates to “persons.and per¬ 

sons detained therein”: and item 3 of List III to 
“preventive detention for rea.sons connected with 
the security of a state” and item 4 to “removal.. 
_of prisoners, accused persons and persons sub¬ 
jected to preventive detention". But it would be 
wrong to conclude from this separate treatment 
that detainees and prisoners are always distinct 
from each other. Detainees are dealt with sepa¬ 
rately from prisoners not because they are neces¬ 
sarily distinct from each other, but because in 
some instances detainees may not be prisoners, as 
for example, when they are detained in a place 
other than a prison. Under the various detention 
Acts, it is open to the detaining authority to pre¬ 
scribe the place of detention and he may prescribe 
a place other than a prison. It is because a de¬ 
tainee is not always a prisoner that separate pr(> 
visions have been made for detainees and pri¬ 
soners in the Constitutions. Similarly, the fact 
that detainees are exempted from the operation of 
clauses (1) and (2) of Article 22 does not lead to 


the conclusion that a detainee is distinct from a 
prisoner. 

(9) The U. P. Maintenance of Public Order Act 
(No. 4 of 1947) S. 3, contained provisions similar 
to those of S. 4, Preventive Detention Act. The 
State Government in exercise of the powers con¬ 
ferred by S. 16, Maintenance of Public Order Act 
made the United Provinces Secuiity Prisoners 
Rules, 1949. They were detailed rules and dealt 
with matters which are dealt with in the Prisons 
Act, suggesting that the provisions of the Prisons 
Act were not to apply to detainees. If detainees 
were prisoners and governed by the provisions of 
the Prisons Act, there would not have been any 
necessity for the State Government’s framing 
rules in respect of the matters which were already 
provided for in the Prisons Act. 


Rule 57 was to the effect that the Superinten¬ 
dent might inflict on a security prisoner any of 
the punishments that he might award to a con¬ 
victed prisoner for any offence specified in S. 45 
of the Prisons Act and that if any security priso¬ 
ner was guilty of any offence against prison dis¬ 
cipline. which was not adequately punishable by 
the infliction of any punishment which the Superin¬ 
tendent had power under the abovementioned pro¬ 
vision to award to a security prisoner, he might 
forward him to a Magistrate who might try him 
on the charge brought against him and convict 
and sentence him. That provision was similar to 
that contained in S. 52, Prisons Act. The State 
Government made the provision in the rules be¬ 
cause according to their interpretation of S. 52, 
Prisons Act. it did not apply to detainees. If a 
detainee were a prisoner, he would be governed 
not only by S. 52, Prisons Act but also by rule 
57. 

Though R. 57 was similar to S. 52. Prisons Act, 
it was not exactly identical in words and there 
were some differences between the two provisions. 
A Magistrate acting under S. 52. Prisons Act, may 
instead of sentencing the prisoner to imprison¬ 
ment, sentence him to any of the punishments 
metioned in S. 46 of the Act, but a Magistrate 
acting under rule 57 had no such power. There 
was nothing in the Maintenance of Public Order 
Act to suggest that persons detained under it 
would be governed by the Prisons Act and that if 
any State Government made rules in exercise of 
the powers conferred by S. 16. they would super¬ 
sede the provisions of the Prisons Act. It cannot 
be contended that if the State Government did 
not frame rules. S. 52, Prisons Act, would govern 
detainees and that if they made rules, the rules 
and not section 52 would govern them. No person 
can be governed by two rules which are inconsis¬ 
tent with each other. 


On the coming into force of the Constitution, 
le Preventive Detention Act superseded the Mam- 
mance of Public Order Act and in exercise of the 
owers conferred by section 4 of it, the U. P. 
rnment framed the Uttar Pradesh Security Pri¬ 
mers Rules, 1950. These Rules are almost a r^ 
roduction of the United Provinces Security Pri¬ 
mers Rules, 1949. Rule 57 of the 1950 ^ 

Imost in the same words as rule 67 ^he luw 
:ules discussed above. It is clear that the btaie 
Government continued to hold that persons 
lined under the Preventive Detention Act were 
ot prisoners and would not be governed by S. w, 
risons Act. Thus the interpretation that I have 

laced on the provisions of S. 52 of the 

ct is in conformity with the Interpretation placed 

y the State Government themselves. 

(10) It is laid down in S. 52. Prisons 
le Magistrate who tries a prisoner on the charge 
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levelled against him and convicts him, may sen¬ 
tence him to imprisonment which may extend to 
one year, “such term to be in addition to any 
term for which such prisoner was undergoing im¬ 
prisonment when he committed such offence”* 
This provision means that the section contem¬ 
plates that the prisoner is a person who has al¬ 
ready been sentenced to a term of imprisonment. 
A person detained under the Preventive Deten¬ 
tion Act is not a person who has been sentenced 
to undergo imprisonment for any offence. The 
imprisonment inflicted under S. 52 of the Act has 
got to be in addition to the imprisonment which 
the prisoner was undergoing at the time when he 
committed the offence: this mandatory provision 
cannot be complied with in the case of a detainee. 
Obviously S. 52, Prisons Act, was not intended to 
apply to a person detained under any Preventive 
Detention Act. 

(11) There is no direct authority on the ques¬ 
tion whether a detainee Is a prisoner within the 
meaning of S. 52, Prisons Act but certain obser¬ 
vations made by the Supreme Court in — ‘Maqbool 
Husain v. State of Bombay’, AIR 1953 S. C. 325 
(A), support the view that he is not. In that case, 
J, V and P were detained in a jail in the Punjab 
under the Preventive Detention Act. 1950. They were 
governed by the Punjab Communist Detenus Rules, 
1950, framed by the Government of Punjab under 
S. 4(a) of the Act. They committed some offences 
against the prison discipline on 6-2-50 and 7-2-50 
and a complaint was made against them by the 
Superintendent of Jail under R. 41 (2) of the 
Punjab Communist Detenus Rules (the language 
of which is similar to that of S. 52 of the Pri¬ 
sons Act) in the court of a Magistrate. The 
detainees had been already punished by the Supe¬ 
rintendent of Jail, departmentally by being sepa¬ 
rately confined & prevented from reading books & 
papers and receiving letters and visitors. It was 
contended on behalf of the detainees that the pro¬ 
ceedings taken against them by the Superinten¬ 
dent previously amounted to judicial proceedings 
and that they could not be again tried and punish¬ 
ed for the same offences. The Supreme Court're¬ 
pelled the contention that the Superintendent 
when he inflicted the departmental punishments 
acted judicially. They observed on page 332: 

“Their confinement in the prison was for the 

sake of administrative convenience and w^as also 

prescribed by the rules themselves and the pro¬ 
visions of the Prisons Act did not apply to 

them.” 

The Supreme Court obviously was of the view 
that a person detained under the Preventive De¬ 
tention Act is not a prisoner and is not governed 
by the Prisons Act. 

(12) I, therefore, hold that Mohan Lai Shukla, 
Mohammad Nasir and Chakrapani Awasthi were 
not prisoners within the meaning of S. 52 of the 
Prisons Act on 4-3-50 and were, therefore, not 
liable to be punished under that provision. Their 
application should be allowed and their convic¬ 
tion and sentences should be set aside. 

(13) ASTHANA J.: I agree. 

BY THE COURT 

(14) Applicants Mohan Lai Shukla. Mohammad 
Nasir and Chakrapani Awasthi were not prisoners 
within the meaning of S. 52, Prisons Act on 
4-3-50 and were not liable to be punished under 
that provision. Their application is allowed and 
their conviction and sentences set aside. Their 
bail bonds are discharged. The application of 
Bijai Bahadur is dismissed. 

B/D.R.r. Order accordingly. 
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Jagannath Prasad, Applicant v. State of U. P. 
and others. Opposite Party. 

Civil Misc. (Writ) Nos. 7854 and 7717 of 1951. 

(a) Police Act (1861), S. 7 — Governor’s power 
to dismiss subordinate police officer — (Govern¬ 
ment of India Act, 1935, Ss. 243, 220(2) and 240(3) 
— (Constitution of India, Arts. 311(2) and 217(1) ). 

In India the paramount power of the Oown 
under the 1935 Act and of the Pre.sident, Gov¬ 
ernor or Rajpramukh, as the case may be, un¬ 
der the Constitution, is subject, and subject 
only, to such exceptions as are expressly pro¬ 
vided by the Act or the Constitution itself. 

(Para 11) 

The plain meaning of S. 243 of the 1935 Act 
is, that if with regard to the conditions of 
service of the subordinate ranks of the police 
force (as determined by or under the Police 
Act) there is a conflict betw'een such condi¬ 
tions and the provisions of Ss. 240, 241 or 242, 
the former will prevail. In other words, it is 
only to the extent to which the conditions of 
service of such police officers are inconsistent 
with the provisions of those sections that the 
operation of the latter will be excluded. 

(Para 15) 

Section 7 of the Police Act provides that (sub¬ 
ject to Art. 311 and to such rules as the State 
Government may make) certain specified offi¬ 
cers may dismiss a police officer of the subordi¬ 
nate ranks. There is nothing in the Act which 
touches on the power of the Crown to dismiss 
a police officer and nothing which is inconsis¬ 
tent therewith; on the other hand, Rule 479(a) 
of the Police Regulations, which is a rule made 
under S. 7 of the Act, contains an express re- 
.servation of the Governor’s powers of punish¬ 
ment with reference to all officers. The power 
vested by S. 7 in the Inspector-General and 
certain other officers to dismiss subordinate 
ranks of the police force is not a delegation to 
them of the Crown’s power of dismissal at all 
but is a separate statutory power which is 
neither a substitute for nor restricts the consti¬ 
tutional power of the Crown to dismiss its 
servants at its pleasure. (Para 15) 

Therefore the provisions of S. 243 did not 
affect the power of the Governor to dismiss 
a police officer of the subordinate ranks at 
pleasure, subject only to the requirements of 
S. 240(2). Putting on one side for the moment 
the question of the effect of Art. 320, under the 
Constitution the Governor has the power, 
subject to the provisions of Art. 311(2), to dis¬ 
miss .at pleasure a police officer of the sub¬ 
ordinate ranks. (Para 16) 

Anno: Police Act, S. 7 N. 1. 

(b) U. P. Disciplinary Proceedings (Adminslra- 
tive Tribunal) Rules, 1947, Rule 10(1) — Discretion 
of Governor in dismissing servant — Disciplinary 
Rules are administrative rules — Conditions in¬ 
ducing Governor to dismiss servant are not justi¬ 
ciable — (Constitution of India, Arts. 311(2), 309, 
310, 226). 

Where the Governor did exercise his dis¬ 
cretion and did not act on mere recommenda¬ 
tion of the Tribunal appointed under U. P. 
Disciplinary Proceedings (Administrative Tri¬ 
bunal) Rules 1947, in ordering the dismissal 
of a police subordinate officer, and the officer 
had opportunity of showing cause against ac¬ 
tion proposed to be taken against him it is 
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iiot material that the Governor purported to 
act under Rule 10(1) of the Disciplinary Rules. 

(Para 17) 

Moieover, it makes no difference whether the 
Governor in arriving at his decision acted on 
the advice of the Tribunal or on an indepen¬ 
dent examination of the facts. Subject to the 
piovisions of the Constitution the servant holds 
his office at the Governor’s pleasure; when 
the Governor has signified his pleasure the 
considerations which induced him to do so are 
not justiciable. (Para 18) 

The Governor’s power to dismiss at pleasure 
IS subject only to the express provisions of the 
Constitution. Power is conferred upon the 
Governor by Art. 309 to make rules regulating 
the conditions of service of civil servants of 
the State Government, but such power is sub¬ 
ject, ‘inter alia’, to the provisions of Art. 310, 
and no rules can be made which fetter or res¬ 
trict hi.3 power to dismiss at pleasure. The 
Disciplinary Rules were made prior to the com¬ 
mencement of the Constitution, and assuming 
they were validly made, they can have no 
greater effect or stand on a higher footing than 
rules made by the Governor under Art. 309. 
These rules (except Rule 10(1) ) are adminis¬ 
trative rules, and the contravention of their 
provisions will not confer upon the dismissed 
servant a cause of action. (Para 19) 

(c) U. P. Disciplinary Proceedings (Administra¬ 
tive Tribunal) Rules. 1917. Rule 10(1) — Dismissal 
of Subordinate Police Officer — (iovernor need 
not consult Public Service Commission — (Govern¬ 
ment of India Act. 1935, S. 265) — (Constitution 
of India, Art. 320(3) ). 

Rule 10(1) of the Disciplinary Rules provides 
that the Governor “shall not be bound to 
consult the Public Service Commission on the 
Tribunal’s recommendations’’. This provision 
was made under S. 266(3) of the Government 
of India Act, 1935, which is in substantially 
the same terms as cl. (3) of Art. 320. Rule 
10(1) of the Disciplinary Rules was a valid and 
effective provision in the case of a civil servant 
who was not a police officer of the subordinate 
ranks and the provision continued to be valid 
and effective after the Constitution came into 
force. (Para 21) 

The case of a police officer of the subordinate 
ranks stands upon a somewhat different foot¬ 
ing, for Sub-s. (4) of S. 266 of the Govern¬ 
ment of India Act provides that nothing in 
that section shall require a Public Service 
Commission to be consulted in the case of the 
subordinate ranks of the various police forces 
m India as respects any of the matters men¬ 
tioned m paragraphs (a), (b) and (c) of sub-s. 

(3) of that section. Paragraph (c) of sub-s 
(3) IS similar in terms of sub-clause (c) of 
Art. 320(3) of the Constitution. Rule 10(1) 
is, therefore, so far as the case of such officer 
is concerned, redundant and it assumed im¬ 
portance only upon the coming into force of 
the Constitution, for the latter contains no 
provision corre-sponding to S. 266(4) of the 
1935 Act. (Para 22) 

But the fact that the Rule was merely super¬ 
fluous as regards the case of a particular class 
of Government servants prior to the com¬ 
mencement of the Constitution does not make 
it a Rule which is invalid as regards that class 
after the Constitution came into force. The 
position prior to the Constitution was that 
consultation with the Public Service Commis¬ 
sion was made unnecessary by S. 266(4) and 
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by the Rule. The Constitution repealed the 
section but it did not affect the validity of the 
rule, and it is not, therefore, necessary for 
the Governor to consult the State Public Ser¬ 
vice Commission prior to the dismissal of a 
subordinate police officer. (Para 22) 

CASES REFERRED: Pa^ag 

(A) (1895) 1895 AC 229: 64 LJPC 119 g 

(B) (1896) 1896 AC 575: 65 LJPC 82 g 

(C) (1934) 1934 AC 176: 103 LJPC 41 9 

(D) (V24) AIR 1937 PC 31: 64 Ind App 55 (PC) 10 

(E) (V35) AIR 1948 PC 121: 75 Ind App 225 

(PC) 12 

(F; (V36) AIR 1949 PC 112; 75 Ind App 343: 50 
Cri LJ 383- (PC) 15 

(G) (V39) AIR 1952 Madh-B 105: ILR (1952) 
Madh-B 253 19 

G. S. Pathak and Jagdish Behari, for Applicant; 
Sir G. Mehrotra, S. C., for Opposite Party. 

MOOTHAM J.: 

This is a petition under Art. 226 of the Consti¬ 
tution which gives rise to a question of some 
constitutional importance. 

(2) The petitioner held the substantive rank of 
Inspector of Police. In 1946 he was appointed to 
the Anti-Corruption Department and in the fol¬ 
lowing year he was promoted to the officiating 
rank of Deputy Superintendent of Police. 

In’ January, 1948, an anonymous letter was re¬ 
ceived by the Inspector-General of Police making 
charges against the petitioner. After making cer¬ 
tain confidential enquiries the Inspector-General 
formed the opinion that the petitioner’s conduct 
required investigation and he directed the Deputy 
Inspector-General of Police, Criminal Investiga¬ 
tion Department, to take the necessary action. At 
the same time he placed the petitioner under sus¬ 
pension and reverted him to his substantive rank 
of Inspector. 

(3) Under the orders of the Deputy Inspector- 
General of Police an enquiry was conducted by 
Sri.Sri Krishna, Superintendent of Police, Anti- 
Corruption Department, whose report was in due 
course submitted to the Inspector General of 
Police. 

(4) In the meantime, on 4-11-1947, the Governor 
of the United Provinces had made rules known 
as the Disciplinary Proceedings (Administrative 
Tribunal) Rules, 1947, 

“for regulating in certain cases the conduct of 
disciplinary proceedings and the award of 
punishment to members of the public services 
under the Governor’s rule-making control.” 

Under these Rules the Governor purported to 
confer upon himself power to refer to a Tribunal 
constituted in accordance with the Rules cases 
relating to Government servants in respect of 
matters involving, ‘inter alia’, “corruption’, 
“failure to discharge duties properly” and “per¬ 
sonal immorality” as defined in the Rules. 

The Tribunal was required to make such enquiry , 
as was appropriate, and thereafter to forwar(l its 
findings, together with the views of an assessor 
co-opted by the members of the Tribunal, to the 
Governor with its recommendations with regard to 
punishment. 

Rule 10(1) declared that the Governor was not 
bound to consult the Public Service Commission 
on the Tribunal’s recommendations, and that he 
“shall pass an order of punishment” in the terms 
recommended by the Tribunal subject to the pro¬ 
viso that he could, for sufficient reason, award a 
lesser punishment than that so recommended. 


f 

1954 Jagannath Prasad v. State of U. P. (Mootham J.) Allahabad 631 


(5) On the receipt of the report of the enquiry 
concerning the petitioner the Inspector-Generai of 
Police forwarded the proceedings to the Govern¬ 
ment and the Governor then referred the matter 
to a Tribunal appointed under the above-mention¬ 
ed Rules (to which it is convenient to refer as the 
Disciplinary Rules). 

The Tribunal framed three charges against the 
petitioner alleging that he had been guilty of per¬ 
sonal immorality, of corruption and of failure to 

I discharge Iris duties properly. It came to the con¬ 
clusion that the first and third charges had been 
proved, and that the petitioner was guilty of cor¬ 
ruption in respect of two of the thirty-tw'O items 
which formed the subject of the second chaige. 

The Tribunal by an order made on the 4-2-1950. 
recommended that the petitioner be dismissed, 
from the service and be paid one-fourth his salary 
during the period of suspension. 

(6) The petitioner was thereafter called upon 
to show cause against the action proposed to be 
taken against him. He submitted a represen¬ 
tation to the Governor, but the latter by an order 
which was communicated to the petitioner on the 
5-12-1S50, directed that he be dismissed from the 
police force. The order communicated to the peti¬ 
tioner so far as it is relevant, was in the follow¬ 
ing terms: 

“The Governor has considered 3 'our explanation 
and is of the opinion that 3 'ou have not been 
able to clear your conduct. The Governor has 
therefore under the provisions of Rule 10(1) of 
the U. P. Disciplinary Proceedings (Adminis¬ 
trative Tribunal) Rules, 1947, ordered j’our dis¬ 
missal from the State Police force with effect 
from the date on which this order is commu- 

^ nicated to you”. 

The petitioner contends that his dismissal is ille¬ 
gal and he prays for the issue of a writ in the 
nature of ‘certiorari’ quashing the order of the 
Governor sent to him on 5-12-1950. 

(7) The argument for the petitioner Is a three¬ 
fold one. 

In the first place, it is contended that the peti¬ 
tioner could be dismissed only by an order made by 
the Inspector-General or by a Deputy Inspector- 
General of Police: the Governor, it is said, had 
no power to order his dismissal either under the 
Disciplinary Rules, or otherwise; secondly, it is 
argued that the Disciplinary Rules are invalid and, 
thirdly, it is said that the Tribunal failed to comply 
v/ith the Disciplinary Rules and the procedure 
followed by it in the course of its enquiry was 
contrary to the principles of natural justice. 

(8) The argument for the respondents is that the 
petitioner held his office at the pleasure of the 
Governor subject only to the provisions of Art. 311 
(2) of the Constitution, and that the order of dis¬ 
missal was an administrative order with which 
this Court cannot interfere. In any case, it is con¬ 
tended that the Disciplinary Rules were rules 
validly made under S. 7 of the Police Act and that 
there was no substantial deviation by the Tribunal 

, from the procedure prescribed by the Discipli¬ 
nary Rules. 

(9) In England the tenure of office of a servant 
cf the Crown is regulated by the rule of the 
common law that — 

“Unless in special cases where it is otherwise pro¬ 
vided, servants of the Crown hold their office 
during the pleasure of the Crown; not by virtue 
of any special prerogative of the Crown but 
because such are the terms of their engagement, 
as is well understood thi'oughout the public 
service.” 

Chenton v. Smith*, 1895 A. C. 229 at p. 234 (A). 


If the terms of service in a particular ca.se are 
inconsistent with such an implied condition the 
Crown’s power to dismiss at pleasure Ls restricted 
cr excluded, as in — ‘Could v. Stuart’, 1896 AO 
575 (B), where such was held to be the effect 
of certain provisions of the New South Wales Civil 
Service Act of 1884, and in — 'Reilly v. The King’. 
1934 A. C. 176 at p. 178 (C), where it was held 
that the terms of an appointment which pre^ 
cribed its period and provided expressly that it 
could be terminated “for cause” excluded any im¬ 
plication of a power to dismiss at pleasure. 

(10) In India the common law rule has been 
replaced by statutory provision. Section 96B (1), 
Government of India Act, 1919, provided that — 

“Subject to the provisions of this Act, and of 
the rules made thereunder, every person in the 
civil service of Tiie Crown in India holds office 
during His Majesty’s pleasure.” 

This section in express terms states that office Is 
held at pleasure; “There is, therefore,” the Judicial 
Committee said in — ‘R. Venkata Rao v. Secy, of 
State’, AIR 1937 P. C. 31 (D), “no need for the 
implication of this term and no room for its ex¬ 
clusion”. 

This provision was replaced in the Government 
of India Act. 1935. by S. 240 (1) which reads as 
follows: 

“240 (U. Except as expressly provided by this 
Act, every person who is a member of a civil 
service of the Crown in India, or holds any civil 
post under the crown in India, holds office during 
His Majesty’s pleasure”. 

(See also sub-s. (3) of S. 257 w'hich refers to “the 
rule of law that, except as otherwise provided by 
statute, every person employed under the Crown 
holds office during His Majesty’s pleasure". 

The corresponding provision in the Constitution 
is. of course. Art. 310(1) which provides that — 

"310(1). Except as expressly provided by this 
Constitution, every person who is a member of 
a defence service or of a civil service of the 
Union or of an all-India service or holds any post 
connected with defence or any civil post under 
the Union holds office during the pleasure of 
the President, and every person who is a member 
of a civil service of a State or holds any civil 
post under a State holds office during the plea¬ 
sure of the Governor or. as the case may be, 
the Rajpramukh of the State.” 

(11) It LS thus to be observed that in India the 
paramount power of the Crown under the 1935 
Act and of the President, Governor, or Rajpra¬ 
mukh, as the case may be, under the Constitution, 
is subject, and subject only, to such exceptions 
as are expressly provided by the Act or the Con¬ 
stitution itself. 

(12) The 1935 Act expressly provided that the 
Crown would not have power to dismiss at plea¬ 
sure the holders of certain civil posts, for example 
the Judges of High Courts (S. 220 (2)); and it 
further expressly provided that the Crown’s exer¬ 
cise of its power to dismiss at pleasure was subject 
to the aualiflcation or restriction to be found in 
sub-s. (3) of S. 240. 

As a condition precedent to the dismissal of a 
civil servant, the Crown was bound to afford that 
servant a reasonable opportunity for showing cause 
against the action proposed to be taken against 
him: — ‘High Commr. for India v. I. M. Lai’, AIR 
1948 PC 121 (E). Provision for the same excej^- 
tions to the general rule is expressly made in the 
Constitution in Arts 217 (1) and 311 (2). 
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(13) The argument for the petitioner is that S. 
243 of the 1935 Act constitutes a further express 
provision which excludes the power of the Crown 
to dismiss him; and that it has conferred upon him 
a right or privilege which by virtue of S. 6 of the 
General Clauses Act operates, after the commence¬ 
ment of the Constitution, as a bar to his dis¬ 
missal by the Governor. 

(14) Section 243 reads as follows: 

“243. Notwithstanding anything in the foregoing 
provisions of this Chapter, the conditions of 
service of the subordinate ranks of the various 
police forces in India shall be such as may be 
determined by or under the Acts relating to those 
forces respectively.” 

It is convenient also to refer at this stage to S, 7 
of the Police Act, for it is the petitioner’s conten¬ 
tion that the petitioner can be dismissed only by 
one of the officers named therein. 

That section (which was amended by the Gov¬ 
ernment of India (Adaptation of Indian Laws) 
Order, 1937, and by the Adaptation of Laws Order, 
1950) is now, so far as is relevant for the present 
purpose, in these terms: 

“7. Subject to the provisions of Article 311 of the 
Constitution and to such i*ules as the State gov¬ 
ernment may from time to time make under this 
Act, the Inspector-General, Deputy Inspector- 
General. Assistant Inspectors-General and Dis¬ 
trict Superintendents of Police may at any time 
dismiss, suspend or reduce any police officer of 
the subordinate ranks whom they think remiss 
or negligent in the discharge of his duty, or unfit 
for the same.” 

(15) The plain meaning of S. 243 of the 1935 
Act appears to be this, that if with regard to the 
conditions of service of the subordinate ranks of 
the police force (as determined by or under the 
Police Act) there is a conflict between such con¬ 
ditions and the provisions of Ss. 240. 241 or 242, 
the former will prevail. In other words, it is only 
to the extent to which the conditions of service 
of such police officers are inconsistent with the 
provisions of those sections that the operation of 
Ithe latter will be excluded. 

Now S. 7 of the Police Act provides that (subject 
to Art. 311 and to such rules as the State Gov¬ 
ernment may make) certain specified officers mav 
dismiss a police officer of the subordinate ranks. 
There is nothing in the Act which touches on the 
power of the Crown to dismiss a police officer and 
nothing which is inconsistent therewith; on the 
other hand Rule 479(a) of the Police Regula¬ 
tions, which is a rule made under S. 7 of the 
Act, contains an express reservation of the 
Governor’s powers of punishment with reference 
to all officers. The power vested by S. 7 in the 
Inspector-General and certain other officers to 
dismiss subordinate ranks of the police force is 
not, in our opinion, a delegation to them of the 
Crown’s power of dismissal at all but is a sepa¬ 
rate statutory power which is neither a substitute 
for nor restricts the constitutional power of the 
Crown to dismiss its servants at its pleasure. 

This we think is the effect of the case of — 
Tlorth-West Frontier Province v. Suraj Narain 
Anand’, AIR 1949 PC 112 (P), where the Judicial 
Committee held that the only provisions of Chap. 
2 to which the introductory words of S. 243 were 
referable in relation to conditions of service were 
sub-ss. (2) and (3) of S. 240. namely provisions 
corresponding to Art. 311 clauses (2) and (1) of 
the Constitution. 

(16) We are of opinion, therefore, that the pro- 
1 visions of S. 243 did not affect the power of the 


Governor to dismiss a police officer of the sub¬ 
ordinate ranks at pleasure, subject only to the re¬ 
quirements of S. 240(2). Putting on one side for 
the moment the question of the effect of Art. 
320, we are also of opinion that under the Consti¬ 
tution the Governor has the power, subject to 
the provisions of Art. 311(2), to dismiss at plea¬ 
sure a police officer of the subordinate ranks. 

(17) It is however contended that although the 
petitioner was in fact dismissed by the Governor, 
the latter did not act in the exercise of his dis¬ 
cretion under Art. 310 but in accordance with the 
advice of the Tribunal under clause 10(1) of the 
Disciplinary Rules. 

To this argument there are we think two ans¬ 
wers. In the first place it is not in dispute that 
the petitioner was afforded a reasonable oppor¬ 
tunity of showing cause against the action pro¬ 
posed to be taken against him as is required by 
Art. 311(2), and that he did show cause. The 
letter communicating the Governor’s decision to 
the petitioner, which w'e have quoted earlier in 
this judgment, makes it clear that the Governor 
was satisfied both as to the correctness of the 
conclusion reached by the Tribunal and as to the 
propriety of the sentence. On the facts of this 
particular case, it cannot, we think, be said that 
the Governor merely accepted without question 
the opinion of the Tribunal; he did not make 
the order of dismissal because he considered he 
had no alternative, but because he approved of 
the recommendation made to him by the Tribu¬ 
nal. 

In our opinion, the Governor exercised his dis¬ 
cretion in ordering the dismissal of the peti¬ 
tioner: we have held that he had the power to 
issue such an order, and we think it not to be 
material that he purported to act imder Rule 
10(1) of the Disciplinary Rules. 

(18) In the second place, in our judgment, it 
makes no difference whether the Governor in 
arriving at his decision acted on the advice of 
the Tribunal or on an independent examination 
of tile facts. Subject to the provisions of the Con¬ 
stitution the petitioner held his office at the 
Governor’s pleasure. The Governor has signified 
his pleasure: the considerations which induced 
him to do so are not in our judgment justiciable. 

(19) The Governor’s power to dismiss at plea¬ 
sure is subject only to the express provisions of 
the Constitution. Power is conferred upon the 
Governor by Art. 309 to make rules regulating 
the conditions of service of civil servants of the 
State Government, but such power is subject, 
'inter alia’, to the provisions of Art. 310, and no 
rules can be made which fetter or restrict his 
power to dismiss at pleasure. We find oursely^ 
in agreement, if we may say so with respect, with 
the views of Dixit J., on this point in — 'Mra 
Lilawati v. State of Madhya Bharat’, AIR 1952 
Madh-B 105 (G). The Disciplinary Rules were 
made prior to the commencement of the Consti¬ 
tution. and assuming they were validly inade 
they can, in our opinion, have no greater 

or stand on a higher footing than rules made by 
the Governor under Art. 309. These rules (except 
Rule 10(1) ) are in our opinion administrative 
rules, and the contravention of their provisions 
will not confer upon the petitioner a cause oi 
action. 

In these circumstances, we do not 
necessary to express an opinion on the 
tions made by the petitioner as to the conduci 
of the enquiry by the Tribunal, but as we . 
ed out in — ‘Teinal Singh’s case, Cw 
Misc. No. 7717 of 1951 which was argued at in» 
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same time, the fact that we do not do so must 
not be taken to mean that such provisions as to 
enquiry as are contained in the Rules should not 
be scrupulously observed. 

(20) The question remains whether it was 
necessary for the Governor to have consulted the 
State Public Service Commission before dismiss¬ 
ing the petitioner. 

Article 320, cl. (3) (c) of the Constitution, so 
far as it is relevant, provides that 

“The _ State Public Service Commission .... 

shall be consulted 

(c) on all disciplinary matters affecting a 
person serving under .... the Government of 
a State in a civil capacity including memorials 
or petitions relating to such matters;” 

This clause is subject to a proviso that 

“. The Governor may make regulations 

specifying the matters in which either gene¬ 
rally, or in any particular class of case or in 
any particular circumstances, it shall not be 
necessary for a Public Service Commission to 
be consulted.” 

Clause (5) of the same Article further provides 
that all regulations made by a Governor under 
cl. (3) must be laid for not less than fourteen 
days before the House or each House of the 
Legislature of the State, as the case may be, and 
shall be subject to such modifications as the 
House or Houses of the Legislature may make 
during the session in which they are so laid. 

(21) Rule 10(1) of the Disciplinary Rules pro¬ 
vides that the Governor “shall not be bound to 
consult the Public Service Commission on the 
Tribunars recommendations.” This provision was 
made under S. 266(3), Government of India Act. 
1935, which is in substantially the same terms 
as cl. (3) of Art. 320. In ‘Tejpal Singh’s case (H)’ 
it was not in dispute that, prior to the com¬ 
mencement of the Constitution, R. 10(1) of the 
Disciplinary Rules was a valid and effective pro¬ 
vision in the case of a civil servant who was not 
a police officer of the subordinate ranks, and we 
held that the provision continued to be valid and 
effective after the Constitution came into force. 

(22) The case of a police officer of the sub¬ 
ordinate ranks, such as the petitioner, stands 
upon a somewhat different footing; for sub-s. (4) 
of S. 266 of the Government of India Act pro¬ 
vides that nothing in that section shall require a 
Public Service Commission to be consulted in the 
case of the subordinate ranks of the various police 
forces in India as respects any of the matters 
,mentioned in paragraphs (a), (b) and (c) of 
sub-s. (3) of that section. Paragraph (c) of sub¬ 
s' (3) is similar in terms of sub-cl. (c) of Art. 
320(3) of the Constitution. Rule 10(1) was there¬ 
fore. so far as the case of the petitioner was 
concerned, redundant and it assumed importance 
only upon the coming into force of the Consti¬ 
tution, for the latter contains no provision cor¬ 
responding to S. 266(4) of the 1935 Act. 

' We do not think that the fact that the Rule 
merely superfluous as regards the case of a 
particular class of government servants prior to 
the commencement of the Constitution makes it 
a Rule which is invalid as regards that class 
after the Constitution came into force. The 
position prior to the Constitution was that con¬ 
sultation with the Public Service Commission 
Was made unnecessary by S. 266(4) and by the 
Rule. The Constitution repealed the section but 
it did not in our opinion affect the validity of 
the rule; and it was not, therefore, in our view 
necessary for the Governor to consult the State 
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Public Service Commission prior to the dismissal! 
of the petitioner. 

(23) We hold therefore that this position fails. 
It is accordingly dismissed with costs, which we 
assess at two hundred and fifty rupees, 

A/R.G.D. Petition dismissed. 
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Babbu, Appellant v. State 

Cr. Appeal No. 60 of 1951, against Order, Addl. 
S. J., Parrukhabad, D/- 8-1-1951. 

Criminal P. C. (1898), Ss. 162, 164 and 533 — 
Dying declaration of accused recorded by Magis¬ 
trate — Declaration containing statement amount¬ 
ing to confession — Declaration becoming inad¬ 
missible in evidence — Admissibility in evidence of 
declaration as confession — (Evidence Act (1872)^ 
S. 32). 

Where a statement made by an accused is 
recorded by the Magistrate as a dying decla¬ 
ration wherein the accused incriminates him¬ 
self by stating that he attacked his wife and 
then inflicted the wounds on himself, such a 
statement, if becomes inadmissible in evidence 
under S. 32, Evidence Act, 1872 by reason of 
the accused surviving the wounds, cannot be 
admitted in evidence as a confession if it is 
found that the Magistrate failed to comply 
with the provisions of S. 164, Criminal P. C., 
and that he was not available for being exa¬ 
mined as a \\itness under the provisions of 
S. 533, Criminal P. C. To such a statement 
the rule laid down in — ‘AIR 1936 PC 253 (2), 
applies; AIR 1953 All 792, Distinguished. 

(Paras 8, 11) 

Anno: Cr. P. C., S. 162, N. 21; S. 533, N. 2, 6. 
Ev. Act, S. 32, N. 5. 

CASES REFERRED ; Paras 

(A) (V23) AIR 1936 PC 253 (2): 37 Cri 

LJ 897 (PC) 1. 4, 5. 9. 11 

(B) (V40) AIR 1953 All 792: 1953 All LJ 507: 

1953 Cri LJ 1829 4, 9, Iff 

(C) (1880) 5 AC 214: 49 LJ QB 577 7 

R. C. Ghatak, Appellant; The Govt. Advocate,, 
for the State. 

ROY, J.; 

The appellant Babbu alias Babu Ram has been 
convicted by the learned Additional Sessions 
Judge of Farrukhabad under Ss. 307 and 309, I.P.C, 
He preferred an appeal to this Court. The appeal 
was heard by a learned single Judge on 26-10-1953. 
The learned single Judge has referred the follow¬ 
ing question for decision by this Bench: 

“Whether the statement Ex. P. 8 could be admit¬ 
ted in evidence as a confession in view of the 
decision of their Lordships of the Privy Council 
in — ‘Nazir Ahmad v. King Emperor’, AIR 193ff 
PC 253 (2) (A), after such a statement has been 
ruled out as inadmissible under S. 32, Evidence 
Act?” 

(2) The appellant was charged with having as¬ 
saulted his wife with a gandasa and having caus¬ 
ed her serious injuries. He was further charged 
of having inflicted injuries on himself in order to- 
end his own life after he had assaulted his wife. 
Both the appellant and his wife were found lying 
injured and almost in an unconscious state by 
some people and then report of the incident was 
made and investigation commenced. The prose- 
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-cution were unable to produce any eye-witnesses 
of the actual assault. Reliance was placed by the 
prosecution on the extra-judicial confession of the 
-appellant. The confession was attempted to be 
proved by the evidence of three witnesses, namely, 
Shanker Sen. Bharat and Kunwar Sen, 

The appellant and his wife were removed to the 
hospital for treatment after the investigation had 
begun. The doctor found their condition very low, 
He, therefore, sent a note to a Magistrate to make 
arrangements for the recording of the dying 
declaration of both. In pursuance of that request 
from the Medical Officer, the Tehsildar Magistrate, 
one Mr. Farid Uddin, went to the hospital to re¬ 
cord the dying declaration of the appellant and 
his wife. The dying-declaration of the appellant 
is to be found at page 10 of the paper-book and 
has been marked Ex. P. 0 in the case. That state¬ 
ment was recorded after oath having been ad¬ 
ministered to him. In this dying declaration the 
appellant, in eiTect, confessed to not only having 
caused injuries on himself but also to having 
caused injuries on his wife with a gandasa. 

(3) It was contended on behalf of the appellant 
before the trial Court that the recording of the 
appellant's statement by the Magistrate amount¬ 
ed really to the recording of a confession of the 
accused and since the Magi.strate did not follow 
the procedure prescribed for the recording of con¬ 
fession. it was inadmissible in evidence. The 
learned trial Judge did not appear to have given 
■effect to that contention on behalf of the appel¬ 
lant and he held that though the statement of 
the accused recorded as a dying declaration was 
not admisfuble in evidence under S. 32. Evidence 
Act, yet it was admissible as a confession. 

f4> Mr. Ghatak, appearing on behalf of the cp- 
pcllant, has contended that in view of the decision 
of their Lordships of the Privy Council in the 
case of — ‘AIR 1936 PC 253(2) (A)’, the statement 
Ex. P. 8 w<as inadmissible, even though the state¬ 
ment was ostensibly recorded as a dying declara¬ 
tion. When the case was before the learned single 
Judge reliance was .placed ])y the other side upon 
a reported decision of this Court in — ‘Rex v. 
Moti’. AIR 19.53 All 792 (B). and it v;as contend¬ 
ed that the statement of the appellant which was 
■ostensibly recorded as a dying declaration would 
be admissible and could not be hit by the rule 
laid down by their Lordships of the Privy Council 
in — Nazir Ahmad’s case (A)’. The learned Gov- 
'ernment Advocate has reiterated the same con¬ 
tention before us when this matter has been heard. 

f5) After hearing arguments from both .sides 
we are of opinion that the view laid down by 
their Lordships of the Privy Council in — ‘Nazir 
Ahmad v. King Emperor (A)’, (ante), would be 
completely applicable to the present case. 

(6) The answer to the o,uestion which has been 
referred to us would depend upon the meaning 
■and effect of certain sections of the Code of 
Criminal Procedure. Section 164 of the Code is 
■as follows : 

“164. (1) Any Presidency Magistrate, any 

Magistrate of the first class and any Magis¬ 
trate of the second class specially empowered 
in this behalf bv the Provincial Government 
may, if he is not a police officer, record any 
statement or confession made to him in the 
cour.se of an investigation under this Chapter 
or at any time afterwards before the com¬ 
mencement of the inquiry or trial. 

(2) Such statements shall be recorded in 
5uch of the manners hereinafter prescribed for 


recording evidence as is, in his opinion, best 
fitted for the circumstances of the case. Such 
confessions shall be recorded and signed in 
the manner provided in S. 364, and such state¬ 
ments or confessions shall then be forwarded 
to the Magistrate by whom the case is to ba 
inquired into or tried. 

(3) A Magistrate shall, before recording any 
such confession, explain to the person making 
it that he is not bound to make a confession 
and that if he doe.s so it may be used as evi¬ 
dence against him and no Magistrate shall re¬ 
cord any such confession unless, upon question¬ 
ing the person making it, he has reason to 
believe that it v;as made voluntarily; and, 
when he records any confession, he shall make 
a memorandum at the foot of such record to 
the following effect: 

“I have explained to (name) that he is not 
bound to make a confession and that, if he 
does so, any confession he may make, may be 
used as evidence against him and I believe 
that this confession was voluntarily made. It 
was taken in my presence and hearing, and 
was read over to the person making it and 
admitted by him to be correct, and it contains 
a full and true account of the statement made 
by him. 

(Signed) A. B., 
Magistrate.’* 


Section 364 of the Code then lays down : 

“364. (1) Whenever the accused is examined by' 
any Magistrate, or by any Court other than 
a High Court established by Royal Charter or 
the Chief Court of Oudh, the whole of such 
examination, including every question put to 
him and every answer given by him, shall be 
recorded in full, in the language in which he 
is examined or. if that is not practicable, in 
the language of the Court or In English: and 
such record shall be shown or read to him, or, 
if he does not understand the language in 
which it is written, shall be interpreted to him 
in a language which he understands, and he 
shall be at liberty to explain or add to his 
answers. 


(2) When the whole is made conformable to 
what he declares is the truth, the record shall 
be signed by the acqused and the Magistrate 
or Judge of such Court, and such Magistrate or 
Judge shall certify under his own hand that 
the examination was taken in his presence and 
hearing and that the record contains a full 
and true account of the statement made by 
the accused. 

(3) In cases in which the examination of 
the accused is not recorded by the Magistrate 
or Judge himself, he shall be bound, as the 
examination proceeds, to make a memorandum 
thereof in the language of the Court, cr m 
English, if he is sufficiently acquainted with 
the latter language; and such memorandum 
shall be written and signed by the Magistrate 
or Judge with his own hand, and shall be an¬ 
nexed to the record. If the Magistrate or Judge 
is unable to make a memorandum as above 
required, he shall record the reason of suen 
inability. 

(4) Nothing in this section shall be deem^ 
to apply to the examination of an 
person under section 263 or in the course 

a trial held by a Presidency Magistrate. 

Then S. 533 of the Code is in the following 


3.’ (1) If any Court, before which a 
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recorded or purporting to be recorded under sec- 
Uon 164 or section 364 is tendered or has been 
received in evidence, finds Uiat any of the provi¬ 
sions of either of such sections have not been 
complied with by the Magistrate recording the 
statement, it shall take evidence that such per¬ 
son duly made the statement recorded; and, 
notwithstanding anytliing contained in the 
Indian Evidence Act, 1872, section 91, such state¬ 
ment shall be admitted if the error has not 
injured the accused as to his defence on the 
merits. 

(2) The provisions of this section apply to 
Courts of Appeal, Reference and Revision." 

(7) In the present case, the Magistrate concern¬ 
ed, who recorded the statement Ex. P. 8, was not 
available when evidence was heard. An effort was 
made on behalf of the prosecution to prove that 
statement by producing his Judicial Clerk. In the 
Privy Council case, referred to above, the Magis¬ 
trate himself was produced to prove the record 
of the statement made by him. Their Lordships 
of the Privy Council in dealing with the matter 
observed as follows: 

"The matter to be considered and decided is one 
of plain principle and first importance namely, 
is such oral evidence as that of the Magistrate, 
Mr. Vasisht, admissible? It was said for the res¬ 
pondent that it was admissible just because it 
had nothing to do with S. 164 or with any re¬ 
cord. It was argued that it v/as admissible by 
virtue of Ss. 17, 21, 24 and 26, Evidence Act, 1872, 
just as much as it would be if depased by a 
person other than a Magistrate. 

"It was also said that if the oral evidence was 
admissible then S. 91, Evidence Act, requiring 
evidence in writing did not apply because the 
matter would in such a case not be one which 
■had to be reduced to writing. For the appel¬ 
lant it was said that the Magistrate was in a 
case vei 7 different from that of a private person, 
and that his case and hU3 powers were dealt 
with and delimited by the Criminal Procedure 
Code, and that if this special Act dealing with 
the special subject-matter now in question set 
a limit to the powers of the Magistrate, the 
general Act could not be called in aid so as to 
allow liim to do something which he was un¬ 
able to do, or was expressly or impliedly forbid¬ 
den to do, by the special Act. The argument 
was that there was to be found by necessary im¬ 
plication in the Criminal Procedure Code a pro¬ 
hibition of that which was here attempted to be 
done: in other words that the Magistrate must 
proceed under S. 164, or not at all. 

"To this contention it was answered that there 
was no ground for reading the v/ord ‘may’ in S. 
164 as meaning ‘must’ on the principle des¬ 
cribed in — 'Julius v. Bishop of Oxford’, (1080) 
5 AC 214 (Q). There is no need to call in aid this 
inile of 'construction — well recognised in prin¬ 
ciple but much debated as to its application. It 
can hardly be doubted that a Magistrate would 
iwt be obliged to record any confession made to 
Idm if, for example, it were that of a self-ac¬ 
cusing madman or for any other reason the 
Magistrate thought it to be incredible or useless 
for the purposes of justice. V/hether a Magis¬ 
trate records any confession is a matter of duty 
and discretion and not of obligation. The rule 
wloich applies is a different and not less well 
r^ognised rule, namely, that where a power is 
given to do a certain thing in a certain way the 
thing must be done In that way or not at all. 
Other methods of performance are necessarily 

forbidden.’* 


(8) In the present case, the provisions of S. 164 
of the Code were not complied with. If the state¬ 
ment Ex. P 8 is to be taken as a coniession, the 
Magistrate had failed to warn the person making 
the statement that he was a Magistrate, that the 
person making the statement was not bound to 
make a confession and that if he did so it could be 
used in evidence against him and he could be con¬ 
victed on his own confession. The statement Ex. I 
P 8 was essentially recorded and intended to be 
a dying declaration, but since the man who made 
it survived, it was inadmissible under S. 32 of the 
Indian Evidence Act. Since the fonnalities laid 
down in S. 164 of the Code were not complied 
with and since in the present case there was not 
even any semblance of oral evidence to prove that 
the Magistrate had infoi'ined the person making 
the statement that he was a Magistrate, that he 
was not boimd to make a statement, and that any 
statement made by him could be used against him 
and that he could be convicted on his own confes¬ 
sion, the statement Ex. P. 8 cannot, in our opinion. I 
be taken as a confessjon and it is, therefore, not 
admissible in evidence. 

(9) In ‘Rex v. Moti (B/ (Supra) the decision 
of their Lordships of the Privy Council in — ‘AIR 
1936 PC 253 (A)’, had been noticed and a distinc¬ 
tion drawn upon facts. We have considered the 
decision in ‘Rex v. Moti (E)', and we are of the 
opinion that the present case is different on facts 
from what it was in ‘Rex v. Moti (By. In — ‘AIR 
1953 All 792 at p. 793 (B/, the question v/hich had 
to be considered was laid in the following terms: 

■‘Whether the materials on the record go to show 
that the confession was being made voluntarily 
and the accused had been wanied that he was 
not bound to make a confession and any confes¬ 
sion made by iiim could be used in evidence 
against him." 

Their Lordships after noticing the evidence that 
was produced in the case held that before the 
statement was recorded the Magistrate had ex¬ 
plained to the accused that he was not bound to 
niake a statement, that any statement made by 
him would be used against him and that he could 
be convicted on his own confession. I’hey fmther 
observed that though it would have been better 
if the Magistrate had written down in the form 
of questions and answers all that had transpired, 
there was no reason to discard the evidence of the 
Magistrate and the defect w'as cured by S. 533 of 
the Code of Criminal Procedure, though by reason 
of the defects already pointed out the confession 

must be said to have lost much of its evidentiary 
value. 

(10) In the present case, as we have already ob¬ 
served, the precautioas which the Magistrate had 
taken as in the case of ‘Rex v. Moti (B)’, ’oefore 
recording the statement of the person, were not 
proved to have been taken. 

(11) In every view of the matter we have come 
to the conclusion that the statement Ex. P. 8 could 
not be admitted in evidence as a confession in view 
of the decision of their Lordsliips of the Privy 
Council in 'Nazir Alunad v. King-Emperor (A)’ 
cited above. The reference is accordingly answ’ered 

and the answer may be laid before the learned 
single Judge. 

A / V.S.B. Reference answered. 


% 
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A. I, B. 


Any student seeking admission to an insti¬ 
tution recognised by the Board, or an English 
School or Intermediate College recognised by 
the Board, must be deemed to have agreed to 
comply with and be governed by rules framed 
by the Board for guidance of those schools. 
A student entering an institution under R. 96 
of Education Code of Uttar Pradesh for guid¬ 
ance of English schools is certainly bound by 
the other clauses of the same rule which pre¬ 
scribe a procedure for disciplinary action 
against him, it may be because the rule has 
a statutory authority or because a student 
when seeking admission agrees to be governed 
by these rules. (Para 3) 

An order of rustication passed by the In¬ 
spector of Schools under Rule 96(r) after a re¬ 
port from the head of the institution and on 
an admission of charges against him by the 
student cannot be interfered with by a writ 
AIR 1953 All 623, Ref. (Para 3) 

Where there was an admission of the acts 
of indiscipline, the High Court will not enter 
into any question whether the punishment 
meted out is or is not in proportion to the 
act of indiscipline committed by the student. 
For that purpose it is clear that the student’s 
remedy lies in an approach to the appropriate 
authorities of the institution itself which mav 
be the Warden, the Principal or the Inspector 
of Schools. On such a ground no writ peti¬ 
tion can be entertained. (Para 4) 


CASE REFERRED : 


Para 


paraging manner. This caused a lot of resent- 
ment among the students of the College. 

between the 4th and 5th March 
1954 two Mendhi trees from the hostel compound 
were uprooted and thrown in the pile of wood 
that had been collected for Holi by the residents 
01 the neighbouring mohalla and, in addition, 
human excreta was placed near the door of th& 
Warden. The Principal, on suspicion against four 
students, ordered them to leave the hostel. 

The petitioner and one Ram Kirpal Srivastava, 
Secretary, Hostel Union, interviewed the Principal 
on behalf of the students to represent their case. 
On that occasion the Principal told the petitioner 
that he would see the petitioner separately. When 
the petitioner met the Principal alone, the Princi- 
psl thrs&toncd to rustiest© th6 pstitionsr s&yin^ 

that he had received a number of complaints 
against him. 

On the next day, the petitioner saw the Warden 
and questioned him why the Principal had ex¬ 
pressed his opinion that he would rusticate the 
petitioner. The Warden was in a very excited 
mood and said that, unless, the petitioner or some 
other student wrote out a letter admitting the 
commission of the act which had happened in the 
night between the 4th and 5th March 1954, all the 
students would be expelled & rusticated. He added 
that if the petitioner accepted commission of the 
act he would see that no harm came to any 
student. 

In these circumstances the petitioner wrote a 
letter addressed to the Warden admitting that he 
had committed the acts along with four others. 
According to the petitioner, his letter was given 
by him on the 7th or 8th March. 

Subsequently, on the 10th March, the petitioner 
was given a copy of a letter from the District 
Inspector of Schools, Allahabad informing him 
that the petitioner had been rusticated for four 
months with immediate effect. A copy of that 
letter has been attached as an annexture, to the 
affidavit. The same letter added that the admis¬ 
sion card of the petitioner for appearing in the 
Intermediate Examination 1954 should be with- 


(A) (V40; AIR 1953 All 623 3 

S. C. Khare. for Applicant. 

ORDER : By this petition under Art. 226 of the 
Constitution, the petitioner who was a student of 
Class XII in the Ewing Christian College, Allaha¬ 
bad has sought the issue of a writ in the nature 
of mandamus directing the opposite parties, the 
Inspector of Schools, Allahabad and the Secretary, 
Board of High School and Intermediate Educa¬ 
tion, Allahabad to hand over the applicant’s ad¬ 
mission card for the Intermediate Examination 
1953-54 and not to prevent him from taking the 
Examination. 

(2) In the affidavit filed in support of the peti¬ 
tion, the petitioner has alleged that besides being 
a student of the Ewing Christian College. Allaha¬ 
bad he was an inmate of the Turner Hostel at¬ 
tached to the College. 


held. It is against this last direction that the 
writ of mandamus is sought by the petitioner. 

(3) Learned counsel’s first contention was that 
the Inspector of Schools who passed the order 
contained in the letter dated 10-3-1954, annexed 
to the affidavit, had no statutory authority to pass 
such an order. 

This argument was based on the contention that 
R. 96. Education Code of the Uttar Pradesh was 
not framed under any statutory power and conse¬ 
quently the order passed by any authority pur¬ 
porting to act under that rule would not be a 
valid order which could be enforced against the 
person against whom it may be directed. 

When asked whether there was any power of 
disciplinary action being taken by the head of an 
institution against a student reading in that insti¬ 
tution, learned counsel said that the power must 
be in the head of the institution, as every student 


In connection with the Saraswati Puja on the 
Basant Panchami day, the Warden of the hostel 
got seriously annoyed with the petitioner. The 
Principal of the institution was also annoyed wuth 
the petitioner on the same ground. On the 15th 
February 1954 the Warden of the hostel sent for 
several students including the petitioner sepa¬ 
rately and asked them that the forthcoming Holi 
celebration had to be done in a style that it should 
not offend the Christian faith and he further 
freely commented on the Hindu festivals in a dis¬ 


entering the institution must be deemed to enter 
into a contract under which such a power would 
vest in the head of the institution. 

The position is, however, not so simple. The 
Education Code of the Uttar Pradesh lays down 
rules for the guidance of English Schools and 
Intermediate Colleges and other institutions recog¬ 
nised by the Board of High School and Inter¬ 
mediate Education, U. P. Rule 96 is one of the 
rules framed for the guidance of English Schools 
and Intermediate Colleges recognised by the Board 
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of High School and Intermediate Education. Any 
student seeking admission to an institution recog¬ 
nised by the Board, or an English School or Inter¬ 
mediate College recognised by the Board, must 
be deemed to have agreed to comply with and be 
governed by those rules. It is under R. 96, itsell 
that these institutions admit the students. It is 
this very rule which lays down how a student 
leaving one institution can be admitted in another 
institution and what would be the principles gov¬ 
erning transfer of a student from one institution 
to another. 

The same rule lays down the principles on which 
discipline has to be maintained in the institutions. 
Clause (p) of R. 96 gives authority to the head 
of an institution to impose fine for irregular at¬ 
tendance, including unpunctuality and absence 
without leave. Clause (q) deals with repair of the 
property of the school or college, wilfully injured, 
at the expense of the student causing that damage. 
Clause (r) gives a general power to the head of 
an institution to punish a boy in a manner suited 
to the offence, for example, by detention after 
school or college hours or of expulsion from the 
institution. 

If a more severe punishment is required this 
very clause (r) lays down that the head of the 
Institution should report the circumstances to the 
Inspector stating for what period the boy should 
in his opinion be debarred from readmission to 
any institution. The Inspector can pass an order 
for expulsion only from the institution or for 
rustication for a specified period. Whatever rights 
the petitioner acquired on admission as a student 
of this institution were as a consequence of his 
admission under this rule and obviously, therefore, 
he cannot claim that he is not governed by this 
rule. 

Whether this rule was framed under any statu¬ 
tory authority or not has not been fully gone 
into. But there can be no doubt that a student 
entering an institution under this rule is certainly 
bound by the other clauses of the same rule which 
prescribe a procedure for disciplinary action against 
him, it may be because the rule has a statutory 
authority or because a student when seeking ad¬ 
mission agrees to be governed by these rules. 

It may be noticed that the question of validity 
of an order of the Inspector of Schools under 
the same R. 96 came up before a Bench of this 
Court in the case of — ‘Keshab Chandra v. In¬ 
spector of Schools’, AIR 1953 All 623 (A), and 
before that Bench it was not contended that the 
powers exercised by the In.spector strictly in ac¬ 
cordance with R. 96 could be interfered with by 
this Court by a v/rit. In fact, the learned Judges 
in that case recognised the fact that even the 
power of the head of the institution to take disci¬ 
plinary action against the students was under this 
very R. 96. 

In that case, however, the order of rustication 
was set aside by the issue of a writ on two grounds. 
One ground was that the power granted to the 
Inspector had not been exercised on the report 
of the Principal as required by R. 96 and, secondly, 
on the ground that the order offended the princi¬ 
ples of natural justice as it had been passed with¬ 
out an enquiry. 

(4) Learned counsel for the petitioner in the 
alternative to his argument about R. 96 having no 
statutory force urged that in this case also the 
order passed by the Inspector of Schools was 
vitiated by the circumstance that no enquiry was 
held and consequently it offended against princi¬ 
ples of natural justice. 


This argument of learned counsel cannot be ac¬ 
cepted in view of the facts of this case. The 
charge against the petitioner was that he had 
taken part in the uprooting of Mendhi trees from 
the hostel compound and throwing them in the 
pile of wood that had been collected for the HoU 
by the residents of the neighbouring mohalla, and 
further, that he had taken part in the placing 
of human excreta near the door of the Warden. 
These were clearly acts of indiscipline. 

The petitioner in his own affidavit says that he 
had admitted participation in these acts in his 
letter handed over by him to the Warden. In the 
affidavit an attempt has been made to make out 
that this letter of admission was written under 
duress v/hen the Warden threatened expulsion or 
rustication of all the boys from the hostel if an 
admission was not made. It is, however, signi¬ 
ficant that in the affidavit it is nowhere stated 
that the admission was false. 

When this petition was argued before me, I put 
the question to learned counsel whether the peti¬ 
tioner w^as prepared to swear an affidavit that he 
had not taken part in these acts. Learned counsel 
thereupon stated that he had questioned the peti¬ 
tioner & the petitioner had admitted to him that he 
had really taken part in these acts so that the 
admission made in the letter w-as perfectly true. 
Since the petitioner even at this stage admits that 
the acts were committed by him and that the ad¬ 
mission wffiich was made by him in the letter was 
a true admission, the circumstances under which 
that letter was taken become irrelevant. 

Once that letter of admission was before the Prin¬ 
cipal and the Inspector of Schools, it is also clear 
that there was no question of any further enquiry 
being held before taking disciplinary action against 
the petitioner. 

Learned counsel urged that, if an enquiry had 
been held, the petitioner would have got an oppor¬ 
tunity to show to the Inspector of Schools that, 
though he had committed these acts, there were 
circumstances under which these acts were com¬ 
mitted wffiich would justify a milder punisliment 
than the punishment of rustication. 


That is not at all the pui*pose of the enquiry 
wffiich has been envisaged in the principles laid 
down by the Division Bench of this Court which 
has been referred to earlier. In fact, in that case 
it was especially remarked by the learned Judges 
that : 

"To hold that a student has a legal right to 
come to a Court of law and require the head of 
the institution to justify his action where he has 
meted out some punishment or taken any disci¬ 
plinary action will be subversive of all discipline 
in our schools or colleges and we must not, 
therefore, be deemed to have countenanced any 
such suggestion by this order. As a matter of 
fact in more than one case we have observed 
that this Court will not interfere in the internal 
autonomy of educational institutions." 


In the present case, where there was an admis¬ 
sion of the acts of indiscipline, this Court will 
not enter into any question whether the punish¬ 
ment meted out is or is not in proportion to the 
facts of indiscipline committed by the petitioner 
For that purpose, it is clear that the petitioner’s 
remedy lay in an approach to the appropriate 
authorities of the institution itself which may be 
the Wai’den, the Principal or the Inspector of 
Schools. On such a ground no writ petition can 
be entertained. 

(5) This petition is consequently rejected 
A/R.G.D. Petition rejected 
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MALIK C. J. AND V. BHARGAVA J. (4-5-1954). 

Jwala Prasad, Applicant v. State of Uttar Pra¬ 
desh and others, Opposite Party. 

Civil Misc. Writ Cases Nos. 389, 651 and C90 of 
1953. 

Constitution of India, Art. 226 — Resignation 
by Patwari — Withiiraw'al of, after acceptance — 
AVrxt petition. 

A Patwari tendered his resignation on 2-2- 
1953 and asked to be relieved by 3-3-1953. On 
10-2-1953, the Sub-Divisional Officer accepted 
the resignation. On 24-2-1953, he sent his 
application for permission to withdraw his 
resignation. No orders were passed on this 
application as Government’s orders were await¬ 
ed, and on 7-3-1953, a G. O. No. 2627/IB was 
issued that those Patwaris who had with¬ 
drawn their resignations before they were 
ordered to hand over charge and those who 
had applied for withdrawal after the acceptance 
of their resignations may be re-employed as 
Lekhpals provided they had not attained the 
age of 57 years, 6 months by March 31, 1953 
and had an excellent record of v/ork and had 
not taken an active part in the agitation. The 
petitioner was fined, suspended and reduced 
on a number of occasions and it could by no 
means be said that hLs service record was good. 
On petition under Art. 226 that he should 
have been allowed to continue in service, 

Held, that no question of withdrawal could 
arise, his resignation having been already 
accepted. Even if his withdrawal of resignation 
application had been received before the resig¬ 
nation was accepted, he could not claim an 
absolute right to withdraw his resignation. 
The resignation W'as unconditional, and whe¬ 
ther he would be permitted to withdraw that 
resignation was a matter within the discretion 
of the appointing authority. After his resig¬ 
nation was accepted on 10-2-1953, he could 
only be re-employed and the re-employment 
had to be in accordance with the directions 
issued by the Government in Government 
Order dated the 7th of March. The petitioner 
could not claim that he had a legal right to 
be re-appointed. His character-roll was not 
satisfactory. The Sub-Divisional Officer being 
of that opinion, he decided not to re-appoint 
the applicant. This he was entitled to do 
and the applicant could not make a grievance 
of it in a writ petition under Art. 226. 

(Paras 2. 4. 5) 

Rajeshwari Prasad, for Applicant; Standing 
Counsel for opposite Party. 

MALIK C. J.: 

These writ petitions have no force. They have 
been filed by three Patwaris who had tendered their 
resignations which were accepted by the Govern¬ 
ment, and they now claim that they should have 
been allowed to continue in service. Learned coun¬ 
sel state that the facts of the three cases are simi¬ 
lar and the same point arises in all the three. 
We will, therefore, give the facts of one case and 
this judgment will govern the other two cases. 

(2) In Miscellaneous Writ Case No. 389 of 1953 
Jwala Prasad was appointed Patwari of Akoraha 
circle, district Banaras in the year 1942. Towards 
the end of the year 1952 and beginning of 1953 
there was a certain amount of agitation among 
the Patwaris as they considered that their terms 
and conditions of service were not satisfactory. On 
2-2-1953 Jwala Prasad sent a letter of resignation, 
which is annexure A to his affidavit. The first 


paragraph of this letter ends with the words "Atah 
apne pad se tyag patra de deta hun”, which means. 
“I am, therefore, tendeilng my resignation”. The 
last paragraph of this resignation letter is as 
follows: 

“Atah main yeh tyag patra Sriman ji ki sewa 
men preshit karke prarthana karta hun ki 
tarikh 3-3-53 tak mera patra swikar karke mujhe 
is karya se mukta karneki kripa karen anyatha 
is tithi ke paschat main is pad ke karya ka uttar 
dai na ranunga aur apne pad ko karya mukt 
samjhunga. Tarikh 2-2-53.”; 

v/hich can be translated as follows: 

'T am, therefore, sending this my letter of resigna¬ 
tion to you with the request that you may kindly 
accept it by the 3rd oi March 1953 and relieve 
me of my responsibilities, otherwise after the 
expiry of the date I shall consider myself free 
of the responsibility of this office.” 

On 5-2-1953, the Land Reforms Commissioner, U. P. 
issued a circular letter No. 146-193/(4)-/393, dated 
5-2-1953, directing all district officers to accept 
such resignations forthwith and not to wait until 
3-3-1953. On 10-2-1953, the resignation of 
Jwala Prasad was accepted by the Sub-Divisional 
Officer as he was the appointing authority. Pend¬ 
ing the transfer of charge, the petitioner submitt¬ 
ed an application on 24-2-1953, tor withdrawal of 
his resignation and for his re-emplojinent as Pat¬ 
wari. No orders were passed on this appUcatiori 
as Government’s orders were awaited and on 7-3-[ 
1953, a G. O. No. 2627/IB was issued that those! 
Patwaris who had withdrawn their resignations I 
before they were ordered to hand over charge andj 
those v/ho had applied for withdrawal after the! 
acceptance of their resignations may be re-employ-1 
cd as Lekhpals provided they had not attaint 1 
the age of 57 years, 6 months by 31-3-1953, & had! 
an excellent record of work and had not taken) 
an active part in the agitation. In accordance 
with Government’s directions the Land Reforms 
Commissioner issued a D. O. No. 2658-2705/4-104/, 
53P, dated 30-3-1953, which substantially reproduc¬ 
ed the Government order mentioned above. 

(3) It is said in the counter-affidavit that as 
Jwala Prasad’s Character-Roll showed 18 adverse 
entries made against him and his record of service 
was found to be unsatisfactory, the Sub-Dvisional 
Officer did not consider him fit for re-employment 
and he was. therefore, not re-employed and was 
asked on the 8th of April, 1953, to hand over 
charge. 

(4) In the rejoinder affidavit Jwala Prasad has 
denied that his service record was bad. But a 
certified copy of the character-roll is on the re¬ 
cord and it shows that he was fined, suspended 
and reduced on a niunber of occasions and it can 
by no means be said that his sendee record was 
good. In paragraph 3 of the rejoinder affidavit 
Jwala Prasad states that he did not receive any 
order dated 10-2-1953, directing him to hand 
over charge. It is, however, not denied in the re¬ 
joinder affidavit that an order was passed on that 
date by the Sub-Divisional Officer accepting ms 
resignation, as deiwsed to in paragraph 3 of the 
affidavit of Sri Baij Nath Singh. 

(5) The facts, therefore, are that Jwala 
tendered his resignation on 2-2-1953; that 
resignation he wanted to be relieved by 3-3-iy^ 

On 10-2-1953, the Sub-Divisional Officer accepien 
the resignation. On 24-2-1953, he s^nt his ®PP^' 
cation for permission to withdraw his resl^atiom 
No question of withdrawal could then n 

resignation having been already accepted, 

his withdrawal of resignation application haa oeen 
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received before the resignation was accepted, he 
could not claim an absolute right to withdraw his 
resignation. The resignation was unconditional, 
and whether he would be permitted to withdraw 
Jiat resignation was a matter within the discretion 
of the appointing authority. We do not want to 
express any opinion on the question whether if 
the resignation had been conditional, the party 
tendering it could claim a right to withdraw it. 
as the point has not arisen in this case. After 
tiis resignation was accepted on 10-2-1953, he could 
only be re-employed and the re-employment had lo 
be in accordance with the directions issued by the 
Gov^ernment in Government Order dated the 7th 
of March, The petitioner could not claim that he 
nad a legal right to be re-appointed. His character- 
roll v/as not satisfactory. The Sub-Divisional 
Officer being of tnat opinion, he decided not to 
reappoint the applicant. This he was entitled to 
do and the applicant cannot make a grievance of 
it in a writ petition under Art. 226 ol the Coi^ti- 
tution. The application has, therefore, no force 
and is dismissed with costs. 

A/H.G.P. Petition dismissed. 
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GHATURVEDI J. (7-4-1954). 

Ram Saroop and others. Applicants v. Board of 
Revenue, Uttar Pradesh, Allahabad and another, 
Opposite Party. 

Misc. Writ No. 185 of 1954. 

(a) Tenancy Laws — V. P. Abolition of Zamin- 

dari and Land Reforms Act 1950 (1 of 1951), 

S. 6(1) — Rules under Act, Rr. 4 and 5 — “Suit" 
in S. G(l) includes appeal — Rules regarding 
abatement of appeal ai'e not ultra vires — (Words 
and Phrases — “Suit”) 

The word ‘suit’ includes appeals and S. 6(1) 
which permitted the framing of rules with 
respect to abatement of suits, therefore, also 
conferred power on the State Government to 
frame rules with respect to abatement of ap¬ 
peals as well. 

Rules 4 and 5 under the Act, which permit 
the stay and the abatement of the appeals as 
well as the suit are not therefore ultra vires. 

(Para 3) 

(b) Tenancy Laws — U. P. Abolition of Zamin- 
dari and Land Reforms Act 1950 (1 of 1951), S. 
20 (2) (b) — Abatement of suit is one of the 
methods of disposal — Rr. 4 and 5 under Act 
®re not ultra vires. 

Abatement of suit being one of the methods 
of disposing of a suit it is included within 
S. 26(2) (b) under which the State Govern¬ 
ment was permitted to adopt any method it 
thought proper of disposal of the suit. Hence 
Rr. 4 and 5 are not ultra vires on this ground. 

(Para 4) 

(c) Tenancy Law's — XJ. P. Abolition of Zamin- 

dari and Land Reforms Act, 1950 (1 of 1951), 

Ss. 6(1) and 26(2) (b) — Rr. 4 and 5 taking away 
fight of appeal — Rules arc validly framed. 

Both S. 6(1) and S. 26(2) (b), specifically 
confer power on the State Government to make 
rules providing for the stay or disposal of 
suits of a certain nature. The power cannot 
be challenged as being an undue delegation of 
authority because the whole of the Act has 


been declared to be valid by the Supreme 
Court of India. It must therefore be taken 
that the power conferred by the above two 
provisions on the State Government to make 
the rules is a valid power and if the power has 
been validly conferred and the State Govern¬ 
ment, in the exercise of the power so conlerred, 
has made rules, it cannot be said that the 
rules are ultra vires or beyond the powers of 
the State Government. Rules 4 and 5 there¬ 
fore cannot be challenged on the ground that 
they take away right of appeal conferred by 
statute, (Para 4 ^ 

(d) Tenancy Laws — U. P. Abolition of Zamin- 
dari and Land Reforms Act, 1950 (1 of 1951)^ 

S. 6(1} — Orders under, after vesting order arcr 
valid. 

The power conferred under S. 6(1) can be 
properly exercised after the passing of the 
vesting order. Consequently orders of the 
Revenue Board passed after 1st July 1952, i.e. 
after the vesting order, are valid. (Para 4) 

(e) Tenancy Laws — U. P. Abolition of Zamin- 
dari and Land Reforms Act, 1950 (1 of 1951),. 
Rules under, Rule 5 — Rule is not invalid because 
it leads to multiplicity of suits — (Intcrpretalioii 
of Statutes)— (C. P. C. (1908), Preamble). 

The rules framed under this Act have really 
the force of law. It cannot be said that the 
provision of Rule 5 is in any way unreason¬ 
able. 

An enactment cannot be held to be invalid 
because as a result of it a multiplicity of liti¬ 
gation may follow. Rule 5 which provides that 
an order of abatement shall not debar a oerson 
irom having his right determined in any sub¬ 
sequent proceeding is not invalid because it 
leads to maitiplicity of suits. (Para 4) 

Anno: C. P. C., P;-eamble N. 7. 

Bhawani Prasad, for Applicants; Standing' 

Counsel, for Opposite Party. "" 

ORDER: This is a petition under Art. 226 of 
the Constitution. The petitioners filed a suit 
under S. 180, of the U. P. Tenancy Act in respect, 
of certain plots of land against the respondent 
No. 2. The suit was decreed by the trial court 
but was dismissed by the Additional Commis¬ 
sioner of Agra. The petitioner then filed a second, 
appeal before the Board of Revenue. This appeal 
was tiled on 29-7-1950. Before, however, the appeal 
could be heard on merits, a vesting order was 
passed under S. 4, U. P. Zamindari Abolition and 
Land Reforms Act (No. 1 of 1951), on 1-7-1952. 
Certain rules were framed under the said Act and 
under rule 4 of the Rules the Board of Revenue 
ordered the hearing of the appeals to be stayed 
on the merits and fixed 10-11-1953 for hearing 
the parties under rule 5(a) (I) of the rules in order 
to determine whether the appeal should be abated 
or not. 

One Member of the Board of Revenue heard the 
appeal on that date and passed an order on 12-11- 

1953 holding that the suit and the appeal should 
both be held to have abated. On 18-12-1953 
another Member of the Board concurred in this 
order. The result of these two orders was that 
the petitionei-s’ appeal and the suit were held to 
have abated. 

(2) The present petition was filed on 2-3 

1954 praying for the quashing of the orders of the 
Members of the Board of Revenue dated 12th 
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November and 18-12-1953 already referred to 
above and to direct the Board to hear and decide 
the appeal on merits. 

(3) It is not contended by the learned counsel 
that the decision of the Board that rules 4 and 5 
apply to the case and that the appeals had to be 
declared to have abated under those rules was an 
incoiTect decision. 

What he has submitted beore me iS that these 
rules are ultra vires and should not have been 
acted upon by the Members of the Board. He has 
urged a number of grounds on which he asserts 
that the rules should be held to be ultra vires. 
He has challenged the validity of rules Nos. 4 and 
5 only framed under the Act. 

The first contention of the learned counsel is 
that section 6(1) only says that suits and proceed¬ 
ings of the nature to be prescribed shall be stayed 
and the rule does not say that the appeals are 
also to be stayed. Rules 4 and 5 permitted the 
stay and the abatement of the appeals as well as 
the suit. The argument of the learned counsel 
jis that the rules in respect of the abatement of 
I appeals were not authorised by clause (1) of S. 6, 
^U. P. Zamindari Abolition and Land Reforms 

Act. 

I do not agree with the contention because the 
word ‘suits’ really includes appeals also. The 
appeals are really a continuation of the suits 
and the suits continue not only in the court of 
the first appeal but also In the court of the second 
appeal. There are a number of decisions of this 
Court on the point, and it is not necessary to 
mention those decisions. It is well settled that the 
word ‘suit’ includes appeals and S. 6(1) which 
permitted the framing of i-ules with respect to 
abatement of suits, therefore, also conferred power 
on tne State Government to frame niles with 
respect to abatement of appeals as well. 

(4) The second point argued by the learned 
counsel was that under S. 26 (2) (b) the State 
Government is authorised to make rules for the 
disposal of suits and proceedings stayed under this 
chapter, but he says that clause (b) does not 
permit the Government to frame a rule directing 
the abatement of a suit. 

Learned Counsel concedes that abatement of 
a suit is one of the methods by which a suit may 
be disposed of. But he says that it is not the 
only method of disposing of a suit. Abatement 
being one of the methods. I fail to see why it is 
not included within S. 26 (2) (b). It is one of the 
methods of disposal of a suit and the State Govern¬ 
ment was permitted to adopt any method it 
thought proper of disposal of the suits. This 
argument of the learned counsel also therefore 
does not appeal to me. 

His third contention was that the petitioners 
were conferred a right of appeal by the Statute 
and the right could only be taken away by another 
statute and not by any rules framed by the State 
Government. This contention would have had 
force if the Statute itself had not provided for the 
■fstav or abatement of the suit: but both S. 6(1) and 
S. 26 (2) (b) specifically confer power on the State 
Government to make rules providing for the stay 
or disposal of suits of a certain nature. The power 
cannot be challenged as being an undue delegation 
of authority because the whole of the Act has been 
declared to be valid by the Supreme Court of 
India. I must therefore take it that the power 
conferred by the above two provisions on the State 
Government to make the rules is a valid power 
and if the power has been validly conferred and 
the State Government, in the exercise of the power 


so conferred, has made rules, it cannot be said that i 
the rules are ultra vires or beyond the powers of I 
the State Government. 

If the power itself conferred by the above two 
provisions could be questioned as an invalid dele¬ 
gation of power, the position might have been 
different; but as far as the U. P. Zamindari Aboli¬ 
tion and Land Reforms Act is concerned, thig 
pov/er has been finally held to be properly dele¬ 
gated and that being the position, it cannot be 
said that the delegatee when he exercised that 
power v/as not authorised to do so. 

The next argument of the learned counsel was 
that the rules purported to have come into force 
on the 30th of June, 1952, whereas the consequences 
of the vesting order mentioned in section 6 could 
only have ensued after the vesting order had been 
made which was done on the 1st of July, 1952, that 
is, one day after the rules are said to have com© 
into force. 

The power conferred under S. 6(1) could be pro¬ 
perly exercised after the passing of the vesting 
order and it may be that the rules framed for the 
staying of suits under section 6 (1) may not have 
been valid on 30-6-1952. But the vesting order 
having been passed the next day the rules could 
certainly be enforced after the vesting order, that 
is, from 1-7-1952. In this case it will be immaterial 
whether the rules staying suits were actually valid 
or not on 30-6-1952. The orders of the Board of 
Revenue were passed after the 1st July 1952, that 
is. after the date of the vesting order and the rules 
after the vesting order certainly had the force of 
law. 

The next point urged by the learned counsel was 
that rule 5 of the Rules provides that an order of 
abatement shall not debar a person from having 
his right determined in any subsequent proceeding 
and this provision is invalid because it leads to 
multiplicity of suits. 

An enactment cannot be held to be invalid be- 
cau.se as a result of it a multiplicity of litigation 
may follow and the rules framed under this Act 
have really the force of law. It cannot also be 
said that this provision was in any way unreason¬ 
able. In view of the change brought about by the 
vesting order it was found necessary to put an end 
to a number of previous suits which were filed 
when the zamindars still had the right to eject 
tenants. That right having been taken away by 
the vesting order, the Government considered it 
proper to stay some of the old suits and even to 
declare them to have abated. As the situation 
then stood, the provision was a reasonable one. 

The further provision that the abatement did 
not debar the party from having his right deter¬ 
mined in other proceedings was an essential pre^ 
vision because the suit having abated without 
being decided on merits any decision that had been 
arrived at in those proceedings could not obviously 
be given the force of res judicata. It was but 
reasonable that under the circumstances a provi¬ 
sion should have been made that the abatement 
of the suits would be no bar to the determination of 
the same question in any subsequent litigation. 

I am therefore not prepared to hold that rul^ 

4 and 5 are invalid or ultra vires on the grounds 
urged by the learned counsel for the petitioners. 

(5) The petition, therefore, fails and is hereby 
dismissed. 

o /p r, n Petition dismissed. 
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(LUCKNOW BENCH) 

MALIK C. J. (12-3-1954). 

Surendra Nath, Plaintiff-Appellant v. Manik 
Chand, Defendant-Respondent. 

Second Appeal No. 63 of 1953, against decree of 
Addl. Civil J., Lucknow, D/- 18-11-1952. 

(a) Houses and Rents — U. P. Temporary Con¬ 
trol of Rent and Eviction Act (3 of 1947), Ss. 14 
and 3 — Decree for ejectment obtained prior to 
Act becoming inexecutable — Second suit for eject¬ 
ment — Maintainability — (Civil P. C. (1908), 
Ss. 47 and 48) — (Limitation Act (1908), Art. 182.) 

Section 14 applies to cases where a decree 
was obtained for ejectment of a tenant before 
the date of the Act. Such a decree can be 
executed on one of the grounds mentioned in 
S. 3 of the Act. (Para 4) 

If, before the period of limitation prescribed 
under Art. 182, Limitation Act or S. 48, Civil 
P. C., for execution of the decree has expired, 
any one of the grounds mentioned in S. 3 of 
the Act has come into existence, the decree- 
holder can execute his decree for ejectment. 
If, however, instead of executing the decree, he 
has filed a fresh suit in the Court, which could 
execute the decree, S. 47 of the Code of Civil 
Procedure will apply and the suit may be 
treated as a proceeding for execution. If, 
however, the period of limitation for execution 
of the decree has expired, and the decree has 
thus become unexecutable, if the relationship 
of landlord and tenant has continued to exist, 
there is nothing in law to prevent a landlord 
from giving fresh notice for ejectment and on 
the new cause of action filing a fresh suit on 
any of the grounds mentioned in S. 3. 

(Para 6) 

(b) Houses and Rents — U. P. Temporary Con¬ 
trol of Rent and Eviction Act (3 of 1947), S. 14, 
Proviso — Scope. 

The proviso to S. 14 is only for the protection 
of the landlord and it means that a tenant 
cannot take advantage of the provisions of 
S. 14 of the Act unless he agrees to pay to the 
landlord reasonable annual rent or the rent 
payable by him before the passing of the de¬ 
cree, whichever is higher. If the tenant gives 
the undertaking the decree becomes unexe¬ 
cutable, but that does not mean that the land¬ 
lord has lost all remedy and is not entitled to 
execute the decree if the period of limitation 
has not expired, or file a fresh suit, if any of 
the grounds mentioned in S. 3 has come into 
existence. To take a contrary view would 
Diean that once the undertaking has been 
given by the tenant under S. 14 and the de¬ 
cree has become unexecutable the tenant has 
only to wait and after the decree has become 
time-barred he can do so as he likes and, 
even if any of the grounds (a) to (f) or all of 
them in S. 3 exist, the landlord can do nothing 
to him. (Para 8) 

R. B. Bisaria, for Appellant: D. P. Khare, Suraj 
Bahai and Ram Saran Bhatia, for Respondent. 

JUDGMENT: This is a plaintiff’s appeal. It is 
admitted that the plaintiff is the owner of the 
house and the defendant is his tenant. On 22-9- 
Iw, the plaintiff filed a suit No. 282 of 1945 in 
the court of the Munsif Havali, Lucknow, for the 
^ectment of the defendant. The parties enter- 
^ into a compromise and a decree in terms of 
the compromise was passed on 31-12-1945. The de¬ 
cree provided that the defendant had agreed to 
vacate the house on 1-8-1946. The defendant, how- 
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J vcw.aw wit; piemises ana the plaintiff 

fded an application for execution. The defendant 
^ereupon filed an objection under y 7 u p 
Ordmance No. in of 1946, which had 'come mto 

1-8-1946, that he could not be ejected 
from the premises except in accordance with the 
provisions of that section. ^ 

Section 7 provided that no decree for the evir 

ariy accommodation passed 

in so ar 0^dmance“ 

termnt be executed against him as ion- as thp 
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execution case was dismissed. ^ ® 
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(7) It is admitted in this case that the defen¬ 
dant has continued to pay rent and the plaintiff 
has continued to receive it. It is also admitted 
that the plaintiff is the owner of the premises 
and the defendant is his tenant. The mere fact 
that the previous decree has become inexecutable 
does not take away the right of the landlord to 
give a fresh notice for ejectment if any of the 
grounds mentioned in S. 3 of the U. P. Temporary 
Control of Rent and Eviction Act has come into 
existence. If a landlord brings a suit for eject¬ 
ment and that suit fails on any technical ground 
it cannot be said that he has no right to file a 
fresh suit. If the decree for ejectment became 
inexecutable by reason of the provisions of the U. P. 
Temporary Control of Rent and Eviction Act there 
seems to be no reason why a fresh suit should 
be barred. Even if a landlord has obtained a 
decree for ejectment against a tenant but for some 
reason has not ejected the tenant and the rela¬ 
tionship of landlord and tenant has continued 
— the tenant has continued to pay rent and the 
landlord to accept it — a fresh suit for ejectment 
would lie after due notice giving rise to a fresh 
cause of action. 

(8) Reliance has been placed by learned counsel 
on the proviso to S. 14 of the Act and it is urged 
that the view that I have taken will make that 
proviso nugatory. I fail to see why that should 
be so. The proviso to S. 14 is only for the protec¬ 
tion of the landlord and it means that a tenant 
cannot take advantage of the provisions of S. 14 
of the Act unless he agrees to pay to the land¬ 
lord reasonable annual rent or the rent payable 
by him before the passing of the decree, which¬ 
ever is higher. If the tenant gives the undertak¬ 
ing the decree becomes unexecutable, but that does 
not mean that the landlord has lost all remedy 
and is not entitled to execute the decree if the 
period of limitation has not expired, or file a 
fresh suit, if any of the grounds mentioned in S. 
3 has come into existence. To take a contrary 
view v/ould mean that once the undertaking has 
been given by the tenant under S. 14 and the 
decree has become unexecutable the tenant has 
only to wait and after the decree has become time- 
barred he can do so as he likes and. even if any 
of the grounds (a) to (f) or all of them in section 
3 exist, the landlord can do nothing to him. Some 
of the grounds are serious from the point of view 
of the landlord: (a) relates to a case of wilful 
default in payment of rent, (b) relates to a case 
of causing substantial damage to the accommo- 
dation, (c) relates to a case of addition and altera¬ 
tion made to the building, (d) provides for a case 
of nuisance, (e) for illegal sub-letting and (f) for 
renouncing his character as such and denying the 
title of the landlord. No doubt in this case it is 
not alleged that any of the {pounds (a) to (f) 
exist but the landlord has obtained from the Dis¬ 
trict Magistrate permission to file a suit, which has 
been held to be enough to entitle him to main¬ 
tain it. I am, therefore, of the opinion that the 
case was correctly decided by the trial court and 
the decision of the lower court is erroneous and 
must be set aside. 

(9) The learned Additional Civil Judge has in his 
judgment made the following remarks: 

“unless the legislature desired that some owners 
should not get their own houses so long as the 
Act was in force, inspite of the District Magis¬ 
trate desiring it, an amendment is long over¬ 
due”. 

I may point out that judges will do well to con¬ 
fine themselves to the issues before them that 
call for decision and avoid as far as possible such 


general remarks. I may further point out that it 
is not open to the coui’ts to question the policy 
of the legislature, which represents the sovereiga 
will of the people. 

(10) The decree of the lower appellate court is 
set aside and the decree of the trial court is res¬ 
tored. I consider, however, it is a fit case in which, 
the parties should bear their own costs. 

(11) Leave to appeal is refused. 

B/K.S.B. Appeal allowed^- 
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BRIJ MOHAN LAL J. (10-2-1954). 

Aziz Khan. Applicant v. State. 

Criminal Reference No. 201 of 1953. 


Criminal P. C> (1898), Ss. 408, 414, 415 and 439(5> 

— Scope — (Penal Code (1860), S. 53) — (Essctt- 
tial Supplies (Temporary Powers) Act (1946), S- 7) 

— (Cotton Textile (Control of Movement) Order 
(1948), Cl. 3). 


Section 408, Cr. P. C., confers on a p>erson 
convicted hy a Magistrate, First Class, a right 
of appeal to the court of Session. Section 414 
contains an exception to the general rule. The 
exception contained in the latter section will 
not apply to the case of a person convicted 
in a summary trial of an offence of contra¬ 
vening clause 3, Cotton Textile (Control of 
Movement) Order where he is awarded both a 
sentence of fine and sentence of forfeiture of 
the cloth seized because the punishment award¬ 
ed is of two different kinds and not a sen¬ 
tence of fine only within the meaning of 
S. 414. In such a case, an appeal could be 
brought by an application of S. 415 also be¬ 
cause the sentence of fine has been combined 
with the sentence of forfeiture of property. 

In such circumstances no revision would lie as 
an appeal lies. (Paras 3, 4, 5) 

Anno: Cr. P. C., S. 408. N. 8: S. 414, N. 4; & 415^. 
N. 1: S. 439, N. 46; Pen. Code, S. 53, N. 1. 

ORDER: This is a reference under S. 438, 
Oiminal P. C., by the learned Sessions Judge of 
Shahjahanpur. He recommends that .^iz Khan’S- 
conviction under S. 7 of the Essential Supplies 
(Temporaiy Powers) Act (24 of 1946) read with 
Cl. 3, Cotton Textile (Control of Movement) 
Order, 1948 recorded by a learned Magistrate of 
that district in a summary trial be quashed and 
that the sentence of a fine of rupees twentyfive 
and of the forfeiture of certain quantity of cloth 


set aside. 

C2) Aziz Khan had filed a revision before the 
lined Sessions Judge and thereupon the learned 
ssions Judge made this reference. Obviously H 
IS taken for granted by Aziz Khan in the court 
low that the sentence awarded to him was not 
pealable. The learned Sessions Judge made a- 
ief reference to this question in the note append- 
to his judgment. He was of the opinion th^ 
Lce it was not proved that the cloth of wldch 
:Teiture had been ordered was worth more than 
is one hundred and seventyflve. no 
. In a summary trial an appeal is not provioea 

cases where the sentence is of fine 
J fine does not exceed rupees two hundred, Obvi- 
;lv the learned Judge thought that no 
if the value of the cloth and the amoun t ro 
‘ fine taken together did not exceed the sum 

rupees two hundred. 

3) I have given due thought to 
i I have come to the conclusion that tne 
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sentence passed by the learned Magistrate was 
appealable and that the learned Sessions Judge 
could himself give appropriate relief to Aziz Khan 
if an appeal had been preferred by him. In the 
circumstances S. 439 (5), Criminal P. C. came 
into play; no revision could be entertained at the 
instance of Aziz Khan and consequently no refer¬ 
ence could be made to this Court. 

(4) Section 408, Criminal P. C. confers on a 
person convicted by a Magistrate, First Class, a 
right of appeal to the Court of Session. Section 414 
contains an exception to the general rule and 
provides that: 

“Notwithstanding anything hereinbefore con¬ 
tained there siiall be no appeal by a convicted 
person in any case tried summarily in wliich a 
Magistrate empowered to act under Section 260 
passes a sentence of fine not exceeding two 
hundred rupees only.” 

In order to make this section applicable two 
conditions must exist, viz., (1) Uie sentence must 
be of fine only and (2) the amount of fine imposed 
on the convicted person must not exceed rupees 
two hundred. If the sentence is not of tine only 
in the sense that besides fine some other kind of 

punishment also is inflicted the section does not 
apply. 


A.I.R. 1954 ALLAHAB/U) 643 (Vol. 41, C.N. 250) 

MALIK C. J. AND MUKERJI J. (12-2-1954) 

Pt. Balmukand, Judgment-debtor-Objector-Appel- 
lant V. Veer Chand, Decree-holder-Respondent. 

Execution First Appeal of 1954 against order of 
Civil J., Agra, D/- 6-2-1954. 

Civil P. C. (1S08), S. 47 and O. 21, R. 32 - 
Decree for specific performance of contract of sale 
Silent as to delivery of possession — Power of 
executing Court to grant delivery of possession — 
(T. P. Act (1882), S. 55(1) (f) j. 

Where a decree for specific performance of 
a contract of sale is silent as to the relief of 
delivery of possession even though claimed in 
the suit, the executing Court is still competent 
to deliver possession. AIR 1950 All 415, Rel. 

(Para 4 j 

It is not necessary in a suit for specific per¬ 
formance either to separately claim possession 
or ioi* the Court to pass a decree for possession. 

A decree for specific performance of contract 
includes everything incidental to be done by 
one party or another to complete the sale 
transaction, the rights and obligations of the 
parties in such a matter being indicated by 
S. 5a of the Transfer of Property Act. 


In the present case the Magistrate awarded, in. 
addition to the sentence of fine, a sentence of for¬ 
feiture of cloth. Forfeiture of property is one of 
the recognised forms of punishments. Section 53, 
I. P. C. enumerates the different kinds of punisli- 
ments which can be awarded to an accused person 
and forfeiture of property and fine are mentioned 
as two distinct kinds of punishments under clauses 
I fifthly and sixthly. The result, therefore, is that 
'in the present case punishments of tv/o different 
[kinds were awarded to Aziz Khan find, therefore, 
,the sentence was not of fine only within the 
j meaning of S. 414. If the exception contained in 
S. 414 did not apply the case fell within the 
[ordinary rule contained in S. 408, Cr. P. C., and the 
appeal lay. 

(5) Reference may also be made in this connec¬ 
tion to Section 415, Criminal P. C. which Jays 
down that: 


(Para 4) 


The decree for specific performance, which 
provides that the property shall be sold to the 
plaintiff by the defendants and the sale deed 
shall be e.xecuted within a certain time, fail¬ 
ing which the Court will have the sale deed 
executed by a person nominated by it, implies 
that delivery of possession shall be given in 
accordance with the provisions of S. 55(1) (f) 
of the Transier of Property Act. Delivery of 
possession is a necessary ingredient and part 
of transfer of ownership. (Para 2) 


Anno: C. P. C.. S. 47 N. 2; 
T. P. Act, S. 55 N. 7. 


O. 21, R. 32 N. 13; 


CASE REFERRED: Para 

(A) (V37) AIR 1950 All 415: 1950 All LJ 296 4 

Shambhu Prashad and Pratap Narain Bakshi, 
for Appellant. 


"An appeal may be brought against any sentence 

referred to in. Section 414 by whicb 

any punishment therein mentioned is combined 
with any other punishment.“ 

By the application of this section also an appeal 
could be brought. In the present case a sentence 
of fine has been combined with the sentence of 
forfeiture of property which is a punisliment of a 
oifferent kind. An appeal, therefore, lay to the 
learned Sessions Judge. The value of the cloth 
ordered to be forfeited was totally immaterial. 

(6) I am, therefore, of the opinion that an 
appeal did lie to the learned Sessions Judge and 
fio revision lay to him. It may be that the appeal 
may have by this time become time-barred. The 
teamed Sessions Judge may either treat the revi¬ 
sion as a petition of appeal or may, in the event 

a separate appeal being preferred, give the 
Reused the benefit of Section 5 of the Indian 
f-miltation Act. 

(7) Subject to the above remarks the reference 
js rejected. Let the papers be returned to the 
learned Sessions Judge. 

Reference rejected. 


MALIK C. J.: 

This is a judgment-debtor’s appeal The plain¬ 
tiff filed a suit for specific i>erformance of a con¬ 
tract and the suit was decreed. Learned counsel 
has stated that the plaintiff had also asked for 
delivery of possession of the property but no men¬ 
tion was made in the decrc'' about delivery of 

possession. The terms of uie decree were as 
follows: 

• 

“Tlie plaintiff’s suit for specific performance of 
the contract of sale dated 12-1-1943 is decreed 
against the defendants and the defendants 1 
to 5 are ordered to execute a sale deed of the 
property in dispute in favour of the plaintiff 
on payment of.“ 

It is urged by learned counsel that the plaintiff 
having claimed possession and possession not hav¬ 
ing been specifically granted in the decree, it must 
be deemed that the relief for possession was refus¬ 
ed and the plaintiff cannot, therefore, claim deli- 
veiy of possession. 

(2) We do not think there is any force in this 
contention. Section 55(1) (f) of the Transfer of 
Property Act (iv of 1882) provides that 

“The seller is bound 

(f) to give, on being so required, the buyer 
or such person as he directs such possession of 
the property as its nature admits;” 
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The decree for specific performance, which pro¬ 
vides that the property shall be sold to the 
plaintiff by the defendants and the sale deed shall 
be executed within a certain time, failing which 
the court will have the sale deed executed by a 
person nominated by it, implies that delivery of 
possession shall be given in accordance with the 
provisions of S. 55(1) (f), T. P. Act. Delivery of 
possession is a necessary ingredient and part of 
transfer of ownership. 

(3) Learned counsel has relied on the provisions 
of Order 21, Rule 32(5), Civil P. C. which are as 
follows: 

“Where a decree for the specific performance of 
a contract or for an injunction has not b^n 
obeyed, the Court may, in lieu of or in addition 
to all or any of the processes aforesaid, direct 
that the act required to be done may be done 
so far as practicable by the decree-holder or 
some other person appointed by the Court, at 
the cost of the judgment-debtor and upon the 
act being done the expenses incurred may be 
ascertained in such manner as the Court may 
direct and may be recovered as if they were 
included in the decree.” 

We fail to see how these provisions help the 
judgment-debtor appellant. The sub-rule quoted 
above provides what the executing court can do 
when there is a decree for specific performance 
and where it is necessary for something to be 
done by the decree-holder at the cost of the judg- 
ment^debtor. 

( 4 ) xn — ‘Arjun Singh v. Sahu Maharaj Narain', 
AIR 1950 AU 415 (A), a Bench of this Court held 
that: 

‘Where in a suit for specific performance of a 
contract of sale no relief for possession is claim¬ 
ed and consequently the decree passed in the 
suit contains no relief for deliveiy of possession, 
the Court executing the decree is competent to 
deliver possession, an order directing delivery 
of possession being merely incidental to the 
execution of the deed of sale.” 

Learned counsel has urged the case is distinguish¬ 
able as in that case relief for possession was not 
claimed, but in the case before us relief for posses¬ 
sion was claimed, but no mention of it was made in 
the decree. We do not think that it is necessary in 
a suit for specific performance either to separate¬ 
ly claim possession or it is necessary for the 
Court to pass a decree for possession. A decree 
for specific performance of contract includes 
everything incidental to be done by one party or 
another to complete the sale transaction, the 
rights and obligations of the parties in such a 
matter being indicated by S. 55, T, P. Act. 

* (5) There is, therefore, no force in this appeal 
and it is dismissed under Order 41, R. 11, Civil 
P. C. 

B/K.S.B. Appeal dismissed. 
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MALIK C. J. AND GURTU J. (23-3-1954) 

Gopal Das and others, Creditors-Appellants v. 
Mst. Parbhawati Devi, Claimant-Respondent. 

First Appeal No. 266 of 1946, from decision of 
Special J., 1st grade, Ghazipur, D/- 27-2-1945. 

Debt Laws — U. P. Encumbered Estates Act (25 
of 1934), S. 11(2) — Ornaments as security for 
certain debt — Application under S. 4 — Effect 

It is not possible under the Encumbered 
Estates Act to earmark any property for the 
satisfaction of any particular debt. The 


A, LR. 

words of S. 11(2) of the Act that “the Special 
Judge has to determine whether the property 
specified in the claim or any part thereof is 
liable to attachment, sale or mortg^e in satis¬ 
faction of the debts of the applicant” must 
be interpreted to mean debts generally and 
not any specified debt. 

Held on facts of the case that certain orna¬ 
ments were available as a part of the general 
assets of the landlord-applicants and the ob¬ 
jector could not claim that she was entitled 
to get back the ornaments by paying the 
amount of the specific debt borrowed on the 
basis thereof. (Para 3). 

K. B. Asthana, for Appellants; Shambhu 
Prasad and P. N. Bakshi, for Respondent. 

MALIK C. J.: 

Rajendra Lai and Pande Lai, Gopal Lai and 
others applied imder S. 4, Encumbered Estates Act. 

In the list of debts it was mentioned that certain 
amounts were due and had been borrowed from the 
appellants on the security of certain ornaments. 
The list of ornaments was given in lists A, B, C 
and D of the application. An objection was filed 
by Parbhawati Devi that these ornaments were her 
‘stridhan' property and did not belong to the land¬ 
lord-applicants. The objection was considered by 
the learned Special Judge who held that certain 
ornaments, mentioned in the order of the learned 
Judge, were stridhan property of Parbhawati Devi. 
Her objection was allowed as regards those orna¬ 
ments but her claim to the rest of the ornaments 
was dismissed. The creditors filed an appeal while 
on behalf of Parbhawati Devi a cross-objection 
was filed in this Court. 

(2) So far as the facts are concerned, learned 
counsel have not been able to satisfy us that the ^ 
decision of the lower court on the facts was wrong 
and the finding, therefore, that only some of the 
ornaments were ‘stridhan’ properties of Parbha¬ 
wati Devi must be affirmed. The argument ad¬ 
vanced by learned counsel for the appellants, how¬ 
ever, is that under S. 11, Encumbered Estates Act, 
the learned Special Judge had to decide whether 
the property specified in the claim of Parbhawati 
Devi, or any part thereof, was liable to attach¬ 
ment, sale or mortgage in satisfaction of the debts 

of the landlord-applicants. Reliance is placed on 
the statement made by Parbhawati Devi in the 
witness-box that she had given those ornaments 
to her husband with the knowledge that he vtos 
going to pawn them and borrow money on their 
security. She stated that she was on good terms 
with her husband, that she knew that he was 
going to raise money and that she believed the 
husband’s assurance that he would redeem the 
ornaments and return the same to her. 

It is argued by learned counsel for the appel¬ 
lants that the ornaments were, therefore, liable 
to sale in satisfaction of the debts of the lana- 
lord-applicants and the learned Judge need not 
have gone into the question whether they were 
tne ‘stridhan’ property of Parbhawati Devi. 

(3) The scheme of the Act, however, is that the ^ 
Special Judge has to prepare a complete list of all 
debts, secured and unsecured, and a list of proper¬ 
ties belonging to the landlord-applicants. Both 
these lists are sent to the Collector to satisfy 
debts from the property contained in the list. The 
debts are classified into six classes under S. lo 
in order of priority but the entire property of tne 
landlord-applicants is available for payment of tw 
debts in the order in which they have been placea 
under S. 16 of the Act. If It is held that the om^ 
ments which belonged to Parbhawati Devi ana 
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were her stridhan property were liable for the 
debts of the landlord-applicants, it would mean 
that the ornaments will be available for the satis¬ 
faction of all the debts of the landlord-appli¬ 
cants and not necessarily the debt which was bor¬ 
rowed on the security of the ornaments. 

To illustrate this a little in detail, we may men¬ 
tion that suppose a sum of Rs. 2,000/- was bprrow- 
ed on the security of these ornaments but the 
total liability of the landlord-applicants amoimts 
Lo Rs. 50,000/-. The ornaments will be available as 
a part of the general assets of the landlord-ap¬ 
plicants and the objector Parbhawati Devi could 
not claim that she was entitled to get back the 
ornaments by paying the amount of loan borrow¬ 
ed on the basis thereof. It is not possible under 
the Encumbered Estates Act to earmark any pro¬ 
perty for the satisfaction of any particular debt. 
The words of section 11(2) of the Act that “the 
Special Ju^e has to determine whether the pro¬ 
perty specified in the claim or any part thereof 
is liable to attachment, sale or mortgage in satis¬ 
faction of the debts of the applicant" must be 
interpreted to mean debts generally and not any 
specified debt. In the case of a Hindu son the 
doctrine of pious obligation entitles the creditors 
of the father to recover their debts not only from 
the father’s share but also from the son’s share 
in the joint family property. The section would 
apply to such a case. To hold in appellants’ favour 
would mean that even though Parbhawati Devi 
gave her ornaments as security for a particular 
loan of a limited amount, by reason of her hus¬ 
band and other members of the family having 
now applied under the Encumbered Estates Act, 
her ornaments would be available for satisfaction 
of other debts with which she had no concern. 
In the circumstances we think that the proper 
interpretation of sub-s. (2) of S. 11 is that the 
property or any part thereof should be liable to 
attachment, sale or mortgage in satisfaction of the 
debts of the applicants and not of any particular 

specified debt, 

(4) The appeal and the cross-objection both fail 
and are dismissed but we do not think it is a fit 
case in which we need make any order as to costs. 

B/D.R.r. Appeal and cross objection dismissed. 


A.I.a. 1954 ALLAHABAD 645 (Vol. 41, C.N. 252) 

(LUCKNOW BENCH) SAPRU J. (5-2-1954>. 

Ram Adhar and others, Applicants v. State. 

Criminal Revn. No. 308 of 1953. against order 
of Civil and Sessions J., Pratapgarh, D - 5-8-1953. 

Criminal P. C. (1898), S. 340 — Court refusing 
to hear counsel of accused — Effect. 

One of the principles which is firmly em¬ 
bedded in the system of jurisprudence that is 
administered in India is that justice must 
not only be done, but must seem to be done. 

If parties either to a civil or a criminal liti¬ 
gation were to get the impression that Courts 
have no use for counsel, that they are not pre¬ 
pared to hear arguments addressed to them 
and that they come to Courts with closed 
minds, confidence in the administration of 
justice will be shaken. (Para 2) 

It is therefore neither right nor proper for 
a judge to remark that no useful purpose 
will be served by hearing the applicants or 
their counsel. An accused person has right to 
expect that his case shall not be approached 
with a closed mind but this is the impression 
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which such a remark is likely to create in the 
minds of the litigant public. (Para 2) 

While it is incumbent on the courts to see 
that their time is not wasted by frivolous 

arguments, it is also obligatory on them to 

remember that without the assistance of 
counsel the quality of their work will possibly 
suffer. (Para 2> 

Held that the Court was wrong in refusing 
to allow any arguments addressed to him and 
hence the order passed in revision was set 
aside. (Para 4) 

Anno: Cr. P. C., S. 340, N. 7. 

1949 Mitra: S. 340, (Topic discussed in N. 7 to 
S. 340 in AIR Com., extra). 

B. L. Shukla, for Applicants: K. S. Vemia. for 
Addl. Govt. Advocate, for the State. 

ORDER : I am rather surprised at the 
judgment of the learned Sessions Judge uphold¬ 
ing the conviction of the applicants accused with¬ 
out affording an opportunity either to the appli¬ 
cants or to their counsel to present the case for 
them. The learned Sessions Judge appears to 
think that special credit is due to him for having 
refused to hear arguments proposed to be address¬ 
ed by the applicants’ counsel or the applicants 
themselves. 

(2) It may be that in an application in revision 
it is not obligatory on the Court to hear counsel, 
but even at the admission stage CJourts prefer 
to hear counsel. It should be borne in mind by 
our Sessions Judges and our Magistracy that 
citizens have a right in a democratic State to 
seek the assistance of our (Jourts of law for the 
protection of their right to life, reputation and 
liberty. One of the principles which is firmly 
embedded in the system of jurisprudence that we 
administer is that justice must not only be done, 
but must seem to be done. If parties either to a 
civil or a criminal litigation were to get me 
impression that Courts have no use for counsel, 
that they are not prepared to hear arguments 
addressed to them and that they come to Couits 
with closed minds, confidence in the administra¬ 
tion of justice will be shaken. It is neither right 
nor proper for a Judge to remark, as the learned 
Se.ssioas Judge has done in this particular case, 
that no useful purpose will be served by hearing 
the applicants or their counsel. An accused person 
has right to expect that his case shall not be 
approached with a closed mind but this unfortu¬ 
nately is the impression which a remark of the 
character made by the learned Sessions Judge is 
likely to create in the minds of the litigant 
public. While it is incumbent on the Courts to 
see that their time is not wasted by frivolous 
arguments, it is also obligatory on them to re¬ 
member that without the assistance of counsel 
the quality of their work will possibly suffer. 

(3) Fortunately the reputation of our Judiciary 
in this State stands high and it is not usual for 
our Judges to refuse to hear counsel or the 
accused, if he is not represented by counsel. I 
do not mean to suggest that it is not part of a 
Judge’s duty to control arguments so as to ensure 
that they shall only be of a relevant character. 
It is, however, definitely undesirable to rule out 
all arguments whether relevant or irrelevant and 
to make a boast of having done so. I am bound 
to say that I do not look upon the approach to 
this case by the learned Sessions Judge as a pro¬ 
per one. It is not consistent with principles of 
natural justice. 

(4) As I think that the learned Sessions Judge, 
was wrong in refusing to allow any argument to' 
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be addressed to him, I do not think it desirable 

to discuss his judgment, which in other respects 

too IS a perfunctory one, to see whether the view 

arrived at by him was correct or not. I have, in 

these circumstances, come to the conclusion that 

the correct course for me is to set aside the order 

of the learned Sessions Judge and direct him to 

rehear the application in revision according to 

law, after giving an opportunity to the applicants 

or their comisel to argue their case. I order 
accordingly. 


A. L R. 


B/D.R.R. 


Revision allowed. 


A.I.R. 1954 ALLAHABAD 646 (Vol. 41, C.N, 253) 


V. BHARGAVA J. (9-3-1954) 

Sm. Ramditi Kharbanda, Applicant v. Collector 
Allahabad and others, Opposite Party. 

Misc. Writ No. 95 of 1953. 


(a) Co-operative Societies Act (1912), S. 42 _ 

Contribution and other assets — Distinction — 
(Constitution of India, Art. 226). 

Section 42 deals separately with contribu¬ 
tions to be made by the members etc. with 
costs of liquidation and with collection and 
distribution of assets of the society. The 
amounts due by a debtor to the society can 
be treated as assets of the society and not as 
contributions. The liquidator is wrong in 
treating the amount due from a member in 
respect of the loan taken bv him as contribu¬ 
tions. The amount which was claimed from 
the member in respect of loans advanced or 
interest thereon being the dues of the society 
and not contribution, the liquidator is wrong 
in including those amounts in the contribu¬ 
tion order. Further, these amounts are not 
recoverable under Sub-s. (4A) of S. 42 as 
arrears of land revenue. These amounts can 
only be recovered by following the procedure 
mid down by Cl. (a) of sub-section (5) of S. 42. 
Consequently, the proceedings that are being 
taken for the realisation of sums due on ac¬ 
count of the loans advanced to the member as 
arrears of land revenue are not in accordance 
with law and they are liable to be quashed. 

Anno; C. S. Act, S. 42 N. 2a, 2b, 4. 

Societies Act (1912), S. 42 — 
Art^mr ^ "■ (Constitution of India. 


The point whether the petitioner should 
have filed her objections before the liquidator 
or before the Registrar or can put forward her 
^jectwns when proceedings are taken by the 
gvil Court under Cl. (a) of Sub-s. (5) of S. 
42 IS a matter that can be decided when those 
proceedings are taken. It is not necessary to 

ooo question in the proceedings under 
An. 226 for the issue of a writ restraining the 
opposite parties from taking proceedings for 
realising as arrears of land revenue the 

^ and in¬ 
terest thereon. 3 ^ 

Anno: C. S. Act, S. 42 N. 4. 5, 


rnit! Societies Act (1912), S. 42 — 

A?L 226). - (Constitution of India. 

The liquidator has the power to determine 

liquidation and such costs of 
recovered as arrears of land 
wenue un^der sub-s. (4A) of S. 42. If the 
petitioner has any grievance that the costs of 


liquidation had been determined incorrectly or 
on wrong basis such as fixation of the costs 
of liquidation on persons in proportion to their 
liabilities as debtors instead of their liability 
as members, past members or their legal re¬ 
presentatives, it is for her to move the appro¬ 
priate authorities which may be the liquidator 
or the Registrar. The costs of liquidation 
being payable by a member, past member or 
his legal representative are liable to be paid 
by the petitioner in that capacity. Therefore, 
whatever proceedings are being taken in res¬ 
pect of the realisation of the costs of liquida¬ 
tion can continue. (Para 4) 

Anno: C. S. Act. S. 42 N. 4, 5. 


Shambhu Prasad, for Applicant; A. P. Pandey, 
for Opposite Party. 


ORDER; The petitioner by uhis petition under 
Article 226 of the Consuiuuon seeks the issue of 
a writ of certiorari quashing the order of opposite 
party No. 4, the liquidator appointed under the 
Ck)-operative Societies Act in connection with the 
liquidation of the Housing and House Mortgage 
Society Limited, Allahabad, passed on the 1st 
August 1952 ordering realisation of a sum of Rs. 
9,379/10/- from the petitioner as arrears of land 
revenue. Further, a writ of mandamus is sought 
for a direction to the opposite parties to furnish 
tc the petitioner all the particuiars of the claims 
of the Society in liquidation against the petitioner 
or her husband and to take proceedings in a civil 
Court according to law in respect of these claims. 

(2) It appears that Shri M. L. Kharbanda, the 
husband of the petitioner, was a member of a 
limited co-operative society known as the Housing 
and House Mortgage Society Limited, Allahabad. 
After having become a member of the Society he 
obtained a loan of Rs. 2,500/- repayable with 
interest at the rate of Rs. 7i per cent, in monthly 
instalments of Rs. 25/- each, from the Society on 
the basis of an agreement. It further appears 
that subsequently further loans were taken. It 
is not necessary to specify all the loans that were 
taken for the purpose of deciding this writ peti¬ 
tion; nor have the details of those loans been 
given to the Court clearly by either party. Some 
time in 1949 the Society went into liquidation. By 
that time, part of the loan that had been taken 
had been repaid. Ac:ording to the petitioner the 
amount that had been repaid was Rs. 1,400/-. 
Subsequently also some payments were made by 
the petitioner heiself on the death of her hus¬ 
band; two such payments being sums of Rs. 500/- 
each in or about August 1950 and January 1951. 


Thereafter a letter was received by the peti¬ 
tioner from the liquidator calling upon her to pay 
a sum of Rs. 8.740/13/- consisting of Rs. 7.769-4-0 
due as principal of the loans taken, Rs. 476-9-0 as 
interest on it and Rs. 495/- as liquidation costs. 
The petitioner protested against this demand and 
there was a certain amount of correspondence. 
Thereafter the liquidator moved the Collector 
through the Registrar to ^-ealise this amount as 
arrears of land revenue. Consequently this peti¬ 
tion was presented in order to quash those pro¬ 
ceedings. 

(3) A number of afiidavits have been filed in 
connection with this petition, but it is not neces¬ 
sary to relate all the facts contained in those 
affidavits. I shall, therefore, only mention th(^ 
facts which are essential for the purpose of decid¬ 
ing this case. There is no dispute that Shri M. L. 
Kharbanda was a member of this Society, nor is 
there any dispute that the Society has gone into 
liquidation and that opposite party No. 4 has been 
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Mppomied as liquidator in accordance with the 
provisions of the Co-operative Societies Act. In 
S. 42, Co-operative Societies Act, the powers of 
the liquidator have been defined. He is entitled 
to determine the contributions to be made by the 
members, and past members of the Society to the 
assets of the Society, and further to give such 
directions in regard to the collection and distri¬ 
bution of the assets of the Society as may appear 
to him to be necessary for winding up the affairs 
Of the Society. 

He is also empowered to determine by what 
persons and in what proportion the costs of liqui¬ 
dation are to be borne. In pursuance of these 
.powers the liquidator proceeded to make a deter¬ 
mination and passed a contribution order on 
1-8-1952, a copy of which is Annexure E to the 
affidavit filed on behalf of the petitioner in sup- 
,port of this petition. This Annexure shows that 
the liquidator purported to pass a contribution 
order and in that contribution order he held that 
the petitioner was liable to pay to the liquidator 
as contributions a sum of Rs. 8,834-10-0 and as 
costs of liquidation a sum of Rs. 495/-. The order 
is headed as: 

^'Contribution Order. 

Passed by the liquidator determining contri¬ 
bution to be made by the members, past mem¬ 
bers or the legal representatives of members to 

the assets of the society." 

It is also clear that the sum of Rs. 8.884-10-0, 
determined as contribution payable by the peti¬ 
tioner, represents either the entire amount which 
was due from the petitioner in respect of the loans 
that had been taken by her husband and the 
interest thereon, or at least the major part of the 
sum that may be due as loan and interest. This 
fact is clear from the entire correspondence which 
passed between the parties and which has been 
filed before the Court. It appears that the liqui¬ 
dator was wrong in treating the amount due from 
the petitioner in respect of the loan taken by her 
husband as contributions. Section 42, as mention¬ 
ed above, deals separately with contributions to 
be made by the members etc., with costs of liqui¬ 
dation and with collection and distribution of 
assets of the society. The amounts due by a debtor 
to the society can be treated as assets of the 
society and not as contributions. This fact is 
clarified further by the rules framed under the 
Act. 

Rule 144 deals with the determination of dues 
■•nd assets of the society as they stand at the 
time of the cancellation of the registration which 
brings about liquidation. The liquidator is re¬ 
quired to draw up a scheme for the recovery of 
the assets and submit it for the approval of the 
Registrar. Rule 145 proceeds to give power to the 
liquidator to determine the contributions to be 
Blade by the members, past members of the 
society or their legal representatives so as to deter¬ 
mine the costs of liquidation that are to be paid 
by particular persons. These two rules, therefore, 
■clearly make a distinction between the dues and 
assets of the society on the one side and contri¬ 
butions and costs of liquidation on the other. After 
both have been determined, the liquidator is to 
submit the order for the approval of the Registrar. 

Under rule 147, the Registrar has been given spe¬ 
cial power to lay down the principles on which and 
the manner in which the contributions are to be 
determined. There is no ix>wer in the Registrar 
tc direct the manner of determination of the dues 
and assets of the society. The reports submitted by 
4he liquidator have to be approved by the Regis- 
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trar. Rule 148 enjoins on the liquidator the duty 
of recovering all sums and other properties to 
which the society may be entitled as well as the 
contribution which he orders. Here again a dis¬ 
tinction is made between contributions & all other 
sums and properties. The manner of realisation 
is laid down in rules 149 and 150 which refer back 
to s. 42, sub-s. (4A) and clause (a) ofsub-s.(5) res¬ 
pectively. The contribution and the costs of liqui¬ 
dation are to be recovered under s. 42 sub-s. (4A) 
as arrears of land revenue whereas the orders for 
the realisation of all other amounts have to be 
enforced by a civil court having local jurisdiction 
in the same manner as a decree of such court under 
clause (a) of sub-s. (5) of section 42. 

These provisions clearly indicate that the con 
tributioas paid by the members, past members or 
their legal representatives and costs of liquidation 
have been placed in a class apart and a distinc¬ 
tion lias been drawn between them and other as¬ 
sets and dues of the society. The amount whicb 
was claimed from the petitioner in respect of loans 
advanced to her husband or interest thereon was 
the dues of the society and not contribution, and 
the liquidator obviously made a mistake in includ¬ 
ing those amounts in the contribution order. Fur¬ 
ther, these amounts are not recoverable under sub- 
S.C4A) of S. 42 as arrears of land revenue. Tliese 
amounts can only be recovered by following the 
procedure laid down by cl. (aj of sub-s. (o) of s. 
42. Consequently, the proceedings that are being 
taken for the realisation of sums due on account 
of the loans advanced to the petitioner's husband, 
as arrears of land revenue are not in accordance 
with law and they are liable to be quashed. 

Since on the quashing of these proceedings for 
realisation of those sums as arrears of land reve¬ 
nue, the liquidator, in order to realise those sums, 
will have to approach the civil court under cl. (a) 
of sub-s. (5) of s. 42, it is unnecessary for me to 
enter into the disputes between the parties about 
the liability of the petitioner to pay those sums at 
once or to pay them at all. The question whether 
the amount claimed as loans and interest is reali¬ 
sable and what is the amount realisable, must be 
agitated by the petitioner before the appropriate 
court when proceedings are taken by the liquida¬ 
tor for the purpose of enforcing that liability. 

The point whether the petitioner should have 
tiled her objections before the liquidator or before 
the Registrar or can put forward her objections 
when proceedings are taken by the civil court 
under cl. (a) of sub-s. (5) of s. 42 is also a matter 
that can be decided when those proceedings are 
taken. It is not necessary to go into this question 
at this stage in these proceedings for the issue ol 
a. writ restraining the opposite parties from tak¬ 
ing proceedings for realising as arrears of land 
revenue the amounts due in respect of the loans 
and interest thereon. 

(4) So far as the costs of liquidation are con¬ 
cerned, the various provisions of the Act and the 
rules mentioned by me above clearly show that 
the liquidator had the power to determine the 
costs of liquidation and such costs of liquidation 
can be recovered as arrears of land revenue under 
Bub-s. (4A) of s. 42. The petition does not disclose 
that the determination of the costs of liquidation 
was beyond the jurisdiction of the liquidator or 
was made after violating any principles of natural 
justice that would justify this Court in interfering 
with that order. If the petitioner has any grie¬ 
vance that the costs of liquidation had been deter¬ 
mined incorrectly or on wrong basis such as fixa¬ 
tion of the costs of liquidation on persons in pro- 
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portion to their liabilities as debtors instead ol 
their liability as members, past members or their 
legal representatives it is for her to move the ap¬ 
propriate authorities which may be the liquidator 
or the Registrar. The costs of liquidation being 
payable by a member, past member or his legal 
representative are liable to be paid by the peti¬ 
tioner in that capacity. Therefore, whatever pro¬ 
ceedings are being taken in respect of the reali¬ 
sation of the costs of liquidation can continue. 

But I may also make it clear that the contri¬ 
bution order to which I have referred above does 
not make it clear that the entire amount of Rs 
8,884/10/- is in respect of loans and interest there¬ 
on and there is a possibility that apart from the 
amounts due as loans and interest thereon it 
might include sums ordered as contribution from 
the petitioner in her capacity as a legal represen¬ 
tative of a past member. If so, the order passed 
by me today shall not stand in the way of reali¬ 
sation of that latter sum from the petitioner. 

(5) Consequently, I direct that a writ shall issue 
directing the opposite parties not to realise as ar¬ 
rears of land revenue any amount, which can be 
recovered from the petitioner under the contri¬ 
bution order dated 1-8-1952, which is in res¬ 
pect of the amount due to the Society or claimed 
by it for loans advanced to the petitioner’s hus¬ 
band or interest thereon. The rest of the prayers 
in the petition are rejected. 


ly dealt with at another place dishonestly, 

(Para 5) 

Anno: Cr. P. C., S. 179 N 5; S. 181 N. 7. 

(b) Criminal P. C. (1898), S. 181 (2) — 
ceived or retained.* 

The word ‘received* in S. 181 (2) cannot 
be construed to mean ‘actually received* by 
the accused. (Para 5) 

The accused, a commission agent at Delhi» 
was to purchase certain goods and deliver 
them to the complainant at Bijnor and also 
to render accounts to him at Bijnor. The ac¬ 
cused sent the goods to the complainant under 
a railway receipt 'to self’ through his agent, 
a Bank at Bijnor with instructions to the 
Bank that they should recover the amount 
of hundi from the complainant and deliver 
the railway receipt. The accused actually re¬ 
ceived the amount of hundi at Delhi The 
complainant filed a complaint against the 
accused for criminal misappropriation at 
Bijnor: 

Held that as the accused had received the 
amount at Bijnor through their agent, the 
court at Bijnor had jurisdiction to try the 
offence. (Para 6) 

Anno; Cr. P. C., S. 181 N. 9. 

S, N. Misra, for Applicant; P. C. Chaturvedl 
for Opposite Party. 


(6) The parties shall bear their own costs. 


B/D.H.Z. 


Order accordingly. 


ORDER: This is a reference by the 
Judge of Bijnor recommending that the trial 
court’s order assuming jurisdiction to try the case 
be set aside. 
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ROY J. (29-1-1954). 

Ram Charan and another Applicants v. Deven¬ 
dra Kumar Opposite Party. 

Reference No. 367 of 1951; against order of Addl. 
S J. Bijnor. 

(a) Criminal P. C. (1898), Ss, 179 and 181 (2) 
— Scope — Criminal breach of trust or mis¬ 
appropriation — Venue of trial 

The decision of the proper venue for the 
trial of a charge of criminal breach of trust 
has been taken entirely outside the ambit of 
S. 179 by the provisions of S. 181 (2), and 
the local jurisdiction of a court to try a charge 
of criminal breach of trust must be decided 
solely with reference to sub-s. (2) of S. 181, 
C>. P. C. Where the accused is under a liabi¬ 
lity to deliver goods at a particular place and 
also to render accounts at that particular 
place and fails to do so by reason of having 
committed an offence of criminal breach of 
trust which is alleged against him, the court, 
within the local limits of whose jurisdiction 
that place is situated, may enquire into and 
try the offence under the provision of S. 181 
(2), Cr. P. C. It is not essential under S. 

181 (2) that at the time the property is said 
to be received or retained by the accused 
person he must have a dishonest Intention to 
misappropriate it or to commit criminal breach 
of trust with reference to it. It is enough 
for the purposes of the section if the pro¬ 
perty which is the subject of the offence was 
received or retained by the accused at a parti¬ 
cular place to give jurisdiction to the magis¬ 
trate of that place to try the case even if the 
prooertv was received quite properly and 
innocently at that place and was subsequent- 


(2) The complainant Devendra Kumar is a 
partner in a cloth firm of Najibabad in the dis¬ 
trict of Bijnor, styled as Yogendra Kumar Deven¬ 
dra Kumar, while the firm of the accused works 
as commission agents in cloth business at Delhi 
The complainant’s case was that it had been 
agreed upon between the two firms that the ac¬ 
cused firm was to purchase 60 bales of cloth from 
the Delhi Cloth Mills at Delhi as agents of the 
complainant & deliver the same to the complai¬ 
nant’s firm at Najibabad; that the accused was to 
render accounts to the complainant’s firm at Naji¬ 
babad, that in consequence of the agreement the 
accused had first received the sum of Rs. 6,000/- 
by means of a draft at Delhi, whereafter 63 bales 
had been dispatched by them from Delhi to the 
complainant at Najibabad under a railway receipt 
"to self” through the Bharat Bank, Bijnor, whl^ 
Bank was directed by the accused to pass the 
railway receipt to the complainant on receiving 
payment of a sum of Rs. 72,000/-; that out of the 
total receipts of Rs. 78.000/- which had been receiv¬ 
ed by the accused the latter had rendered accounts 
for Rs. 65,000/- only but did not render accounts 
for the remaining amount of Rs. 13,000/- and 
that this sum was criminally misappropriated. 

(3) On behalf of the accused it was not disputed 
that they as commission agents had received the 
sum of Rs. 6,000/- by means of a draft at Delhi 
and had also received another sum of Rs. 72,000/- 
through the Bharat Bank, Bijnor, after they had 
sent 63 bales of cloth under a railway receipt, 
and that this subsequent amount of Rs. 72,000/- 
had been received under a ‘hundi’ for which the 
accused had sent a letter dated 18-1-1949. In that 
letter, the accused-firm had written to the com¬ 
plainant’s firm that the former had sent a ‘hundi* 
to be honoured by the complainant’s firm and 
that the complainant was to pay the amount of 
the ‘hundi’ to the Bharat Bank, Bijnor. The 
case of the accused was that out of the amounts 
received by them they had purchased and handed 
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over cloth worth Rs. 64,184/11/- to the com¬ 
plainant’s firm and the remaining sum of Rs. 
12,815/5/- which had been left with the accused 
had been credited in part payment of some 
previous account. 

In the trial court two objections were taken 
on behalf of the accused; The first was that the 
court at Bijnor had no jurisdiction. And the 
second was that the dispute was essentially of a 
civil nature and could not be taken cognisance 
of by the criminal court. The trial court held 
that the Bijnor court had jurisdiction and that 
the matter was not of a civil nature. Upon revi¬ 
sion before the learned Sessions Judge, the 
Sessions Judge has been of the opinion that the 
courts at Bijnor have no jurisdiction to try the 
case. The Sessions Judge has therefore referred 
the matter to this Court with the recommenda¬ 
tion that the trial court’s order assuming juris¬ 
diction to try the case be set aside. 

(4) The question turns upon the construction 
of S. 181(2), Criminal P. C. That section lays 
down that the offence of criminal misappropria¬ 
tion or of criminal breach of trust may be in¬ 
quired into or tried by a court within the local 
limits of whose jurisdiction any part of the pro¬ 
perty which is the subject of the offence was re¬ 
ceived or retained by the accused person, or the 
offence was committed. The question in the pre¬ 
sent case would be whether the sum of Rs. 
72,000/- “was received or retained” by the 
accused person at Bijnor. The learned Sessions 
Judge observed that the word "received” in S. 
181, sub-cl. (2), Criminal P. C., would mean “ac¬ 
tually received” and that the sum of Rs. 72,000/-, 
although paid to the Bharat Bank at Bijnor 
under the instructions of the accused, had not 
actually been received by them at Bijnor but 
had been received by them actually at Delhi 
subsequently. 

(5) The Bharat Bank, Bijnor, acted as the 
agent of the accused and for all practical pur¬ 
poses the payment that had been made to the 
Bharat Bank was payment to the accused. Con¬ 
sequently, since that payment was admittedly 
made at Bijnor, the Bijnor court had jurisdic¬ 
tion to try the case. The word "actually” is not 
to be found in S. 181, sub-cl. (2), Criminal P. C., 
and we cannot import into the section some¬ 
thing which is not really to be found there in 
order to support the contention of the accused 
that money "received” by their agent at Bijnor 
tor them would not come within the four cor¬ 
ners of that word in S. 181(2), Criminal P. C.. 
and that that word must be restricted in its 
meaning to the place where the money- is ac- 
^ally delivered by the agent to them viz., to 
Delhi. The decision of the proper venue for the 
trial of a charge of criminal breach of trust 
has been taken entirely outside the ambit of S. 
J79 by the provisions of S. 181(2), and the local 
jurisdiction of a court to try a charge of crimi¬ 
nal breach of trust must be decided solely with 
reference to sub-s. (2) of S. 181, Cr. P. C. 

Where the accused is under a liability to deli¬ 
ver goods at a particular place and also to ren¬ 
der accounts at that particular place and fails 
|to do so by reason of having committed an 
offence of criminal breach of trust which is 
^leged against him. the court, within the local 
hmits of whose jurisdiction that place is situat- 
w, may enquire into and try the offence under 
the provisions of S. 181(2), Cr. P. C. It is not 
essential under S. 181(2) that at the time the 
property is said to be received or retained by 
the accused person he must have a dishonest 
intention to misappropriate it or to commit 


criminal breach of trust with reference to it. It 
is enough for the purposes of the section if the 
property which is the subject of the offence was 
received or retained by the accused at a parti¬ 
cular place to give jurisdiction to the magistrate 
of that place to try the case even if the property 
was received quite properly and innocently at 
that place and was subsequently dealt with at 
another place dishonestly. In the present case, 
the money was received by the accused at Bij¬ 
nor through their agents. Consequently, the 
Bijnor court has jurisdiction to enquire into and 
try the alleged offence of criminal misappropri¬ 
ation or of criminal breach of trast. The refer¬ 
ence is accordingly rejected. 

(6) The record be sent back to the trial court 
through the Sessions Judge for proceeding with 
the trial in accordance with law. 

(7) Leave to appeal is refused. 

B/K.S.B. Reference rejected. 
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(LUCKNOW BENCH) RANDHIR SINGH J. 
(26-2-1954). 

Asghar Defendant Appellant v. Uttar Pradesh 
Govt, through D. C. Gonda Plaintiff Respondent. 

Second Appeal No. 223 of 1951; against decree 
of Dist. J. G^da; D/- 28-4-1951. 

Transfer o.™*roperty Act (1882), Ss. Ill (g), 
114A — Suit lor ejectment on breach of condition 
—Absence of notice under S. 114A — Effect. 

Determination of a lease by forfeiture on a 
breach of condition can take place only after 
a notice in writing to determine the lease 
had been served upon the lessee. (Para 4) 
The right to institute a suit for ejectment 
accrues only after the requirements of S. 114A 
have been complied with. The section re¬ 
quires that the plaintiff should allege in the 
plaint that the requirements of the section 
have been complied with. Where there is no 
evidence to show that the lease had been 
validly determined by notice as required by 
S. 114A the suit cannot be decreed. 

(Paras 5, 6. 7) 

Anno; T. P. Act, S. Ill N. 21, S. 114A N. 2. 

Mahabir Prasad Srivastava, for Appellant; 

B. N. Roy, Addl. Junior Standing counsel for 
Respondent. 

JUDGMENT; This is a defendant's appeal 
against a decree for possession passed by the 
lower appellate Court modifying a conditional 
decree passed by the Munsif of Gonda. 

(2) It appears that a lease in respect of three 
plots of land was granted by the Deputy Com¬ 
missioner of Gonda to the appellant on the 28th 
October, 1933, for making certain constructions on 
the land. One of the conditions in the lease was 
that the lessee was to complete the constructions 
within six months of the date of the lease. It was 
further provided that if no construction was made 
or if there was a Preach of the terms of the lease, 
the lessor shall have a right of re-entry. No con¬ 
struction was made on the leased land and the 
U. P. Government instituted a suit on 17-10-1949 
for possession of the land. 

(3) The suit was resisted by the defendant on 
the ground that he had applied for permission 
to the Municipal Board to build, but the permis¬ 
sion was not granted in time and he could not 
therefore comply with the terms of the lease 
The trial Court passed a conditional decree and 
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It was provided that the defendant was at liberty 
to make the constructions within six months of 
the date of the decree and the suit would stand 
decreed if he failed so to do. The plaintiff then 
went up in appeal. The lower appellate Court, 
however, took a different view and found tliat 
there was no good ground for attaching a condi¬ 
tion to the decree or giving the defendant further 
time to make the constructions. It, therefore, set 
aside the decree passed by the trial Court and 
decreed the suit for possession. The defendant 
has now come up in second appeal. 

(4) The first point which has been pressed in 
arguments on behalf of the appellant is that the 
plaintiff did not determine the lease as required 
I by S. 111(g), T. P. Act and as such was not 
lentitled to maintain the suit, it is not disputed 
ithat the determination of a lease by forfeiture 
1 could take place only after a notice in writing to 
I determine the lease had been served upon the 
lessee. In the present case there is no mention 
in the plaint that any such notice was served, 
nor is there any evidence on the record to esta¬ 
blish that any such notice was served upon the 
defendant lessee. 

(5) Section 114A which v/as added by the amend¬ 
ment to the Transfer of Property Act made in 
1929 clearly lays down that “no suit for ejectment 
shall lie”, where there has been a forfeiture of a 
lease of immoveable property, 

“unless and until the lessor has.;served on the 

lessee a notice in writing— 

(a) specifying the particular breach complained 
of; and 

<b) if the breach is capable of remedy, re¬ 
quiring the lessee to remedy the breach, and 
the lessee fails within a reasonable time 
from the date of the service of notice, to 
remedy the breach, if it is capable of 
remedy.” 

' It would thus appear that the right to institute 
a suit for ejectment accrues only after the re¬ 
quirements of S. 114A have been complied with. 
The plaintiff has not only not mentioned in the 
plaint that a notice as required by S. 114A of the 
T. P. Act had also been given before the institu¬ 
tion of the suit but there is also no evidence to 
show that a notice as required by S. 114A had been 
given. The plaintiff was therefore not entitled 
to maintain the suit. 

(6) It has been argued by the learned counsel 
for the respondent that it was not necessary in 
law that it should be mentioned in the plaint 
that a notice as required by S. 114A, Transfer of 
Property Act had been served upon the defen¬ 
dant before the suit was instituted. A perusal of 
S. 114A shows that the plaintiff should allege in 
the plaint that the requirements of S. 114A had 
been complied with. I am unable, therefore, to 
agree with the contention put forward on behalf 
of the respondent. 

(7) In view of the fact that there is no evi¬ 
dence to show that the lease had been validly 
determined by notice as required by S. 114A of 
the Transfer of Property Act, the suit cannot be 
decreed. The view taken by the lower appellate 
Court was, therefore, clearly incorrect. The appeal 
is, therefore, allowed and the decree passed by 
the lower appellate Court is set aside. The suit 
is dismissed, but in view of the peculiar circum¬ 
stances of this case the defendant shall get only 
a half of his costs in all the three courts. 

B/D.R.R, Appeal allowed. 
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RAGHUBAR DAYAL J. (4-2-1954). 

Baldeo and others-Applicants v. The State and 
another, Opposite Party. 

Criminal Misc. Writ, Appln. No. 75 of 1954. 

(a) Penal Code (1860), Ss. 447, 352 and 426 — 
Possession — Nature of. 

For the purpose of convictions imder Ss. 447, 

352 and 426, Penal Code, if the complainant 
alleges his possession and if he succeeds in 
establishing it he would succeed in establish¬ 
ing the commission of the offence under S. 
447, I. P. C. It is not necessary for the Court 
to hold that the land really belonged to the 
complainant. (Para 3) 

Anno; I. P. C., S. 447 N. 11; S. 352 N. 1; S. 426 
N. 1. 

(b) V. P. Panchayat Raj Act (26 of 1947), S. 
77A — Scope — Judgment by Panchas less than 
five — (U. P. Panchayat Raj Act (26 of 1947), 

S 110 — Rules under, R. 100) — (Words and 
Phrases — Hearing). 

Section 77A allows the trial of a case by 
panchas less than five in certain circumstan¬ 
ces and any trial by such panchas in those 
circumstances would be valid. In view of this. 
Rule 100 should be interpreted to mean that 
the register should have the signatures of 
the panchas who deliver the judgment and 
not of all the panchas irrespective of the 
fact whether any of them had taken part 
in the delivery of judgment or not. It may 
be that sub-s. (1) and sub-s. (2) of S. 77A 
refer only to the effect of the non-presence 
of any panch constituting the bench at any 
hearing and does not refer to the effect of 
the absence of a panch at the time of pro¬ 
nouncing the judgment. But the word ‘hear¬ 
ing’ includes the stage of the delivery of the 
judgment itself and it is not very reasonable 
that a panch who has not taken part in all 
the proceedings should have his say in the 
judgment, S. 77A therefore allows the deli¬ 
very of a judgment by panchas less in num¬ 
ber than five in the circumstances mentioned 
in that section. (Para 5) 

Ram Singh Yadav for Applicants. 

ORDER: This is an application under Article 
227 of the Constitution for quashing the order of 
the Panchayati Adalat, Derapore, Kanpur, con¬ 
victing the applicants of offences under Ss. 352, 
447 and 426, I. P. C. 

(2) Two points are taken in this application: 
One is that the judgment was signed by four 
Punches and not by all the five punches who 
constituted the bench for the trial of this case; 
the second point is that no offence was made 
out on the allegations of the complainant. 

(3) The complainant alleged that the accused- 
applicants had demolished his cattle-trough which 
stood on the land in front of his house, that the 
accused placed some ‘jhankars’ over that land in ^ 
front of the house and on the complainant’s ask¬ 
ing them to remove them they were prepared to 
fight. These allegations, if proved to the satis¬ 
faction of the court, could establish the offenc^ 

of which the applicants have been convicted. It 
was not necessary for the court to hold that the 
land in front of the complainant’s house really 
belonged to him. The complainant ^heged 
session and if he succeeded in establishing it he 
would succeed in establishing the commission oi 
the offence under S. 447, I. P. C. 
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(4) For the consideration of the other question 
reference has to be made to S. 77-A of the U, P. 
Panchayat Raj Act and to R. 100 framed by State 
Government. Rule 100 provides that the Adalat 
shall record, in the prescribed register, a brief 
judgment or order and the signatures of the Ran¬ 
ches and signatures or thumb-impressions of the 
parties present at the time of the decision. It has 
been held by this Court in some cases that this 
Rule required the delivery of judgment by all 
the panches constituting the bench and also the 
signing by all the panches in the register. Subse¬ 
quent to these cases, S. 77-A has been enacted. 
It reads: 

“77-A (1) If any Ranch appointed to a bench 
constituted under S. 49 for the trial of a case, 
suit or proceeding is absent at any hearing, 
the remaining Panches may. notwithstanding 
anything contained in this Act, try the case, 
suit or proceeding provided, however, that at 
least three Panches. including the chairman, 
are present and provided further that at least 
one of the Panches present is able to record 
evidence and proceedings. 

(2) No trial as aforesaid shall be invalid by 
reason merely that all the five Panches form¬ 
ing the bench were not present at any hearing 
or that the same Panches were not present at 
all the hearings. 

(3) The provisions of sub-sections (1) and 
(2) shall ‘mutatis mutandis’ apply to an inquiry 
made by a Panchayati Adalat under section 
63.” 

(5) It appears to me that section 77-A allows 
the trial of a case by panches less than 5 in cer¬ 
tain circumstances and that any trial by such 
panches in those circumstances would be valid. 
If a trial by panches less in number than five can 
be valid, it is clear that the judgment has to be 
signed by only those panches v;ho deliver it & not 
also by the panches who have not delivered the 
judgment & that therefore Rule 100 should now be 
■interpreted to mean that the register should have 
the signatures of the panches who deliver the 
judgment and not of all the panches irres¬ 
pective of the fact whether any of them had 
taken part in the delivery of judgment or not. 
It may be said that sub-S. (1) and Sub-S. (2) 
of S. 77-A refer only to the effect of the non- pre¬ 
sence of any panch constituting the bench at any 
hearing and does not refer to the effect of the 
absence of a panch at the time of pronouncing 
the judgment. 

I see no good reason to restrict the scope of the 
word ‘hearing’ to the proceedings in the case up 
to the stage of the delivery of the judgment and 
uot to include the stage of the delivery of the 
judgment itself. It is not very reasonable that 
a panch who has not taken part in all the pro¬ 
ceedings should have his say in the judgment. I. 
therefore, see no good reason to hold that section 
77-A does not allov/ the delivery of a judgment 
jby panches less in number than five in the cir- 
[Cumstances mentioned in that section. The pan¬ 
ches who delivered the judgment included the 
sar-panch & were four in number & therefore the 
judgment is covered by the provisions of S. 77-A. 

(6) I, therefore, reject this application. 

B/H.G.P. Application rejected. 
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(LUCKNOW BENCH) MALIK C. J. AND 
RANDHIR SINGH J. (5-1-1954). 

Mst. Sunder Kali and another, Appellants v. 
Pateshwari Prasad Singh and others, Respondents. 

Ex. Decree Appeal No. 47 of 1946, against decree 
of Revenue Officer, Gonda, D/- 20-5-1946. 

Tenancy Laws — U. P. Tenancy Act (17 of 1939), 
S. 168(1) — Application under when be made. 

The w'ords of S. 168(1) clearly show that it 
was not the intention of the Legislature that 
a decree-holder should exhaust all remedies 
in execution before making an application 
under S. 168. (Para 3; 

H. D. Srivastava, for Appellants; R. K. Varma, 
(for No. 1) and Rampati Pandey, (for Nos. 3 1-3), 
for Respondents. 

R. ANDHIB SINGH J. ; 

This is an execution appeal against an order 
passed by the Revenue Officer of Gonda on 20-5- 
1945 ordering ejectment of the appellant from a 
part of his holding under S. 168, U. P. Tenancy 
Act. 

(2) It appears that a decree for arrears of rent 
was passed against the appellant on 27-3-1943. 
The decree-holder applied for e.xecution on 30-11- 
1943, but his execution remained infruccuous and 
the file was ultimately consigned to the record 
room on 17-1-1944. On 18-5-1945, the decree-holder 
applied for issue of a notice under S. 163, U. P. 
Tenancy Act, as the decree for arrears of rent, 
which had been passed against the appellant on 
27-3-1943, had remained unsatisfied. Objec¬ 
tions W'ere filed to this application of the decree- 
holder on behalf of the appellant. The mam grounds 
on which he opposed the application were that he 
was an under-proprietor & not a permanent le.ssee 
and as such the decree-holder had no right to 
make an application under S. 168, Tenancy Act; 
that the application was barred by time, and 
lastly that the appellant was not liable to eject¬ 
ment as the decree-holder had not exhausted all 
remedies which lay in execution against the 
appellant. 

The learned Revenue Officer found that the 
appellant was not an under-proprietor but was a 
lessee. He also held that the application was not 
barred by time and that it v/as not necessary for 
the decree-holder to exhaust all remedies by w'ay 
of execution before making an application under 

S. 168 of the U. P. Tenancy Act. He, therefore, 
ordered ejectment of the appellant from a part 
of the holding. The appellant has now come up 
in appeal. 

(3) The learned Counsel for the appellant does 
not now press the first two points, that is, he 
does not now challenge the finding of the 
lower court that the appellant was not an under- 
proprietor or that the application was barred by 
time. The only ground which he has pressed in 
arguments before us is that the decree-holder 
was not entitled to avail himself of the remedy 
provided by S. 168, U. P. Tenancy Act, as he had 
not exhausted all the modes of execution which 
were open to him before making an application 
under section 168 of the Tenancy Act. Section 168 
runs as follows : 

“168(1) When a decree for arrears of rent against 
an ex-proprietary, an occupancy or hereditary 
tenant has not been completely satisfied within 
one year from the date of such decree by any 
mode of execution other than sale of holdings 
the land-holder may apply to the Court which 
passed the decree for the issue of a notice to 
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the tenant for payment of the amount outstand¬ 
ing and for his ejectment in case of the de¬ 
fault and the Court shall thereupon issue 
such notice.*' 


SuEAJ Prabad V. State ( P . L . Bhargavd J .) 



A. I. R. 


A perusal of the words quoted above clearly shows 
that it was not the intention of the legislature 
that a decree-holder should exhaust all remedies 
m execution before making an application under 
S. 168. of the U. P. Tenancy Act. Learned Coun¬ 
sel for the appellant has not been able to show 
us any authority in support of his contention. 
There seems to be no force in the contention 
raised on behalf of the appellant. The order 
passed by the lower Court was, therefore, a per¬ 
fectly good order. 

(4) Another point which has been pressed on 
behalf of the appellant is that the appellant had 
become a 'sirdar' in view of the provisions of 
S. 19(ix) of the Zamindari Abolition and Land 
Reforms Act. It is not disputed that the appel¬ 
lant was actually ejected from the holding on 26-6- 
1947. The appellant already having lost posses¬ 
sion of the holding, and the order passed by the 
Revenue Officer having been found to be a good 
order, no relief can be given to the appellant 
under S. 19 of the Zamindari Abolition and Land 
Reforms Act. 

(5) 'The appeal is therefore dismissed with costs 
to the respondents. 

B/G.M.J. Appeal dismissed. 


stanc^; A criminal case was pending in the 
Panchaiti Adalat between Suraj Prasad and Mukta 
Prasad. Suraj Prasad made an application for trans¬ 
fer of the case from the Panchaiti Adalat. The appli¬ 
cation for transfer came up for hearing before the 
Sub-Divisional Magistrate of Misrikh at Sitapur. 
Wnen the application was taken up for hearing by 
the Magistrate, Suraj Prasad & Mukta Prasad be¬ 
gan to exchange hot words in court. Ram Prasad 
joined his brother, Suraj Prasad. Thereupon the 
Magistrate drew up a ‘mbkar* initiating proceed- 
mgs under s. 107 of the Code of Criminal Proce¬ 
dure against Suraj Prasad, Ram Prasad and Mukta 
Prasad. This ‘rubkar’ is dated 29-9-1950. On the 
same date the Magistrate drew up a notice under 
sections 112/107 of the Code ca llin g upon Suraj 
Prasad, Ram Prasad and Mukta Prasad to show 
cause why they may not be ordered to execute a 
personal bond for 1,000/- and to furnish two 
sureties in the like amount for keeping the peace 
for a period of six months. Having initiated the 
proceedings under S. 107 of the Code in the manner 
stated above, the learned Magistrate made an 
order under s. 117(3) of the Code directing Suraj 
Prasad, Ram Prasad and Mukta Prasad to exe¬ 
cute a personal bond for Rs. 1,000/- and to fur¬ 
nish two reliable and substantial sureties each 
in the like amount for keeping the peace until 
the conclusion of the enquiry under s. 107 of the 
Code pending against them. 
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(LUCKNOW BENCH), P. L. BHARGAVA J 
(30-5-1951) 

Suraj Prasad and others, Applicants v. State. 

Criminal Reference No. 20 of 1951, reference 
made by S. J., Sitapur, D/- 22-1-1951. 

Criminal P. C. (1898), Ss. 107(2) and 117 — 
Magistrate’s Court situated outside his jurisdic¬ 
tion — Breach of peace within the Court pre¬ 
mises — Jurisdiction to start proceedings. 

Where a Sub-Divisional Magistrate whose 
Court is situate beyond the local limits of 
his jurisdiction initiates proceedings under S. 
107, Cr. P. C. against certain persons who 
are resident within his jurisdiction, for 
quarrelling in the Court-room and passes an 
interim order under S. 117(3) demanding 
security from the parties, the proceedings 
and the order under S. 117(3) are both with¬ 
out jurisdiction. The reason is that at the 
time when the breach of the peace or dis¬ 
turbance was apprehended they should have 
been present within the local limits of the 
Magistrate’s jurisdiction. If the place or the 
persons concerned are not within the local 
limits of the Magistrate’s jurisdiction the 
mere residence within those limits would 
not confer jurisdiction on the Magistrate to 
initiate proceedings in respect of what had 
happened or was likely to happen outside his 
jurisdiction. 

Further if there is no validly initiated pro¬ 
ceedings there can be no inquiry contem¬ 
plated by sub-section (1) or an order pend¬ 
ing such inquiry under sub-section (3) of 
S. 117 of the Code. (Paras 6, 8 and 10) 

Anno; Cr. P. C., S. 107 N. 19; S. 117 N. 6. 

Kesri Bir Prasad (for Nos. 1 and 2) and K. S. 
Varma (for No. 3) for Applicants; Govt. Advo¬ 
cate, for the State. 

ORDER: This is a reference by the learned 
Sessions Judge, Sitapur in the following circum- 


(2) Against the above order passed by the Magis¬ 
trate Suraj Prasad and Ram Prasad filed a revi¬ 
sion in the court of the Sessions Judge of Sitapur. 
It was urged before the learned Sessions Judge that 
there were no materials before the Magistrate to 
satisfy him that the parties were likely to commit 
breach of peace or disturb the public tranquillity 
or do any wrongful act that might occasion breach 
of the peace; and as such the proceedings under 
s. 107 of the Code were illegal and unnecessary. 
On this point the learned Sessions Judge express¬ 
ed the view that there was no sense in resorting 
to proceedings under S. 107 of the Code. Another 
point raised before the learned Sessions Judge was 
that the Magistrate was incompetent to take any 
action under s. 107 of the Code in connection with 
what had taken place in his presence in court, 
inasmuch as he could act under s. 107 of the Code 
on information received from others and not on 
what he had himself seen. In disposing of this 
contention, the learned Sessions Judge observed 
that the action taken by the Magistrate was whol¬ 
ly unwarranted and not supported by the pro¬ 
visions of s. 107 of the Code. The third point rais¬ 
ed before the learned Sessions Judge was that the 
act complained of having taken place at Sitapur, 
it was not within the jurisdiction of the Magistrate 
and no proceedings could have been taken by him 
under s. 107 for want of jurisdiction. This con¬ 
tention was upheld by the learned Sessions Judge. 
Lastly, it was contended before him that the 
Magistrate did not issue an order under s. 112 of 
the Code and so he was incompetent to take any 
action under s." 117(3) of the Code. The learned 
Sessions Judge has pointed out that the procedure 
laid down in s. 112 of the Code was not followed 
by the Magistrate. He further observed that the 
procedure laid down in the first part of sub-s. (1) 
of s, 117 of the Code was also not complied with 
and that the order of the Magistrate was illegal 
on accoimt of the non-observance of the procedure 
laid down in ss. 112 and 117 sub-s. (1) of the Code. 

(3) Accordingly, the learned Sessions Judge has 
made this reference and recommended that the 
order of the Magistrate be quashed and the pro¬ 
ceedings under s. 107 of the Code be dropped. 
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(4) The learned Government Advocate has op¬ 
posed this reference and taken exception to the 
views expressed by the learned Sessions Judge. 

(5) The first question that arises for considera¬ 
tion in this case is whether the Magistrate, who 
is the Sub-divisional Magistrate of Misrikh, had 
jurLsdiction to initiate the proceedings under S. 
107, Criminal P. C. Section 107 empowers a Presi¬ 
dency Magistrate, District Magistrate, or Magis- 
strate of the first class on being ‘informed’ that 
any person is likely to commit a breach of the 
peace or disturb the public tranquillity or to do 
any wrongful act that may probably occasion 
breach of the peace, or disturb the public tran¬ 
quillity to require such person in the manner pro¬ 
vided in the Code to show cause why he should 
not be ordered to execute a bond^ with or without 
sureties, for keeping the peace for such period 
not exceeding one year as the Magistrate thinks 
fit to fix. Sub-section (2) of S. 107 of the Code lays 
down that proceedings shall not be taken under 
the section unless either the person informed 
against or the place where the breach of the peace 
or disturbance is apprehended, is within the local 
limits of such Magistrate’s jurisdiction, and no 
proceedings shall be taken before any Magistrate 
other than a Chief Presidency or District Magis¬ 
trate, unless both the person informed against 
and the place where the breach of tlie peace or 
disturbance is apprehended, are within the local 
limits of the Magistrate’s jurisdiction. 

(6) In this case, the place where the breach of 
the peace or disturbance was apprehended was 
the court room of the Sub-Divisional Magistrate of 
Misrikh at Sitapur, which was undoubtedly be¬ 
yond the local limits of the jurisdiction of the 
Magistrate. Now, let us see if the persons con¬ 
cerned were within the local limits of the Magis¬ 
trate’s jurisdiction. It is not disputed that the 
persons concerned reside within the local limits 
of the Magistrate’s jurisdiction but according to 
my interpretation of S. 107, Criminal P. C., at the 
time when the breach of the peace or distur¬ 
bance was apprehended they should have been 
present within the local limits of the Magistrate's 
jurisdiction. If the place or the persons con¬ 
cerned are not within the local limits of the 
^gistrate's jurisdiction, the mere residence with¬ 
in those limits would not confer jurisdiction on 
the Magistrate to initiate proceedings in respect 
of what had happened or was likely to happen 
outside his jurisdiction. It follows, therefore, that 
the proceedings, under S. 107 of the Code, in res¬ 
pect of what had happened at Sitapur in the 
I court rOom of the Sub-Divisional Magistrate of 
'Misrikh could not be initiated by the Magistrate. 

(7) There is a special provision in sub-section 
t3) of S. 107 for such cases. It is provided therein 
that when any Magistrate not empowered to pro¬ 
ceed under sub-s. (1) has reason to believe that 
any person is likely to commit a breach of the 
peace or disturb the public tranquillity or to do 
any wrongful act that may probably occasion a 
breach of the peace or disturb the public tran¬ 
quillity and that such breach of the peace or dis¬ 
turbance cannot be prevented otherwise than 
by detaining such persons in custody, such Magis¬ 
trate may, after recording his reasons, issue a 
warrant for his arrest (if he is not already in 
custody or before the court), and may send him 
before a Magistrate empowered to deal with the 
case, together with a copy of his reasons. It 
Would thus appear that the Magistrate was not 
absolutely helpless If he apprehended that the 
parties before him would come to blows or com¬ 
mit some other offence. He could proceed under 


sub-section (3) of section 107 and detain the per¬ 
sons concerned in custody and proceed in the 
manner laid down therein and commit them for 
trial to a competent court. That course was, hov/- 
ever, not adopted by the Magistrate. 

(8) The learned Government Advocate has point¬ 
ed out that the order of the Magistrate having 
been made under sub-s. (3) of S. 117, Criminal 
P. C., was perfectly valid and is not vitiated on 
any ground. The order of the Magistrate pur¬ 
ports, no doubt, to have been made under sub¬ 
section (3) of S. 117 and it has to remain in 
force pending the completion of the inquiry un¬ 
der sub-section (1) of tne said section; but it has 
been made in a proceeding under S. 107 of the 
Code, which was initiated without any jurisdic¬ 
tion. An order under sub-section (3; of S. 117 
has to be made when inquiry is being made into 
the truth of information upon which the pro¬ 
ceedings under S. 107 of the Code have been 
initiated; and the inquiry contemplated by sub¬ 
section (1) of S. 117 is an inquiry validly initialed 
when an order under S. 112 has been read or ex¬ 
plained under S. 113 to a person present in court, 
or when any person appears or is brought before 
a Magistrate in compliance with, or in execution 
of, a summons or warrant issued under S. 114. If 
there is no validly initiated proceedings there can 
be no inquiry contemplated by sub-section (1) o^ 
an order pending such inquuy under sub-section 
(3) of S. 117 of the Code. Consequently, the fact 
that the order purports to have been made under 
sub-s. (3) of S. 117 does not save an order made 
in a proceeding initiated without jurisdiction. 

(9) Learned Government Advocate has also 
urged that the learned Sessions Judge has made 
a reference upon the basis of wrong facts, inas¬ 
much as in this case an order under S. 112 had 
been made, while the learned Judge has observed 
that there was no such order. It, no doubt, 
appears that an order under S. 112 of the Cede of 
Criminal Procedure had been made; but the fact 
remains that it was made in a proceeding which 
had been initiated without jurisdiction and as 
such that fact is of no consequence, 

(10) In my opinion, therefore, the proceedings 
initiated by the Sub-divisional Magistrate of 
Misrikh were without jurisdiction and as such 
the order made by the Magistrate under S. 117(3) 
of the Code cannot be sustained. I, therefore ac¬ 
cept this reference and quash the proceedings 
under S. 107. Criminal P. c., and set aside the 
order made by the Magistrate calling upon Suraj 
Prasad, Ram Prasad and Mukta Prasad to furnish 
security for keeping the peace under S. 117(3) of 
the Code of Criminal Procedure. 

Reference accepted. 
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MALIK C. J. AND V. BHARGAVA J. (3-5-1954). 

Zaheer and another, Applicants v. State and 
others. Opposite Party. 

Misc. "Writ Case No. 229 of 1953. 

tU. P. Panchayat Raj Act (26 of 1947), Ch. VI 

and S. 85 — Chapter is not ultra vires _ fCnn 

stitution of India, Art. 14). ^ 

It cannot be said that S. 85 authorising 
. the superior Court in a case where it appr^ 
hends that there might be miscarriage of 
justice to cancel the jurisdiction of the Pan- 
chayati Adalat is discriminatory. Ch "VT of 
the Act is not therefore ultra vires as it is 
not in conflict with the provisions of Art. 14 
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of the Constitution. AIR 1952 SC 123 and 
AIR 1953 SC 404, Foil; AIR 1952 SC 75, 
Distinguished. (Paras 1. 6 and 9) 

CASES REFERRED : Paras 

(A) (V39) AIR 1952 SC 75: 1952 Cri LJ 510 

(SC) 4 

(B) (V40) AIR 1953 SC 404: 1953 Cri LJ 1621 

(SC) 6 

(C) (V40) AIR 1953 Nag 14: 1953 Cri LJ 251 7 

(D) (V39) AIR 1952 SC 123: 1952 Cri LJ 805 

(SC) 8 

B. N. Katju, for Applicants; N. D. Ojha, for 
Opposite Party No. 3; D. P. Uniyal, D. G. A., lor 
the State. 

MAUK C. J. : 

The applicants were convicted of offences under 
S3. 447 and 323, Penal Code, by the Panchayati 
Adalat, Village Para, Police Station Kotwali, Dis¬ 
trict Ghazipur. and were sentenced to pay a fine 
of Rs. 15/- and Rs. 5/- under the two sections 
respectively. This order is dated 29-10-1952. The 
applicants filed a revision in the Court of the 
Sub-Divisional Magistrate Sadar, Ghazipur. which 
was dismissed by him on 6-7-1953. This writ peti¬ 
tion has been moved under Article 226 of the 
Constitution and the only point raised is that 
Chapter VI of the U. P. Panchayat Raj Act (XXVI 
of 1947) is ‘ultra vires’ being in conflict with the 
provisions of Art. 14 of the Constitution. 

(2) The offences mentioned in S. 52 of the Act 
are exclusively triable by Panchayati Adalats. 
Section 54 provides for penalties which the Pancha¬ 
yati Adalat can impose. Section 55 bars the 
cognizance of any case or suit which is cognizable 
under the Act by a Panchayati Adalat unless an 
order has been passed by a Sub-Divisional Magis¬ 
trate or Munsif under S. 85. Section 56 provides 
that 

“If at any stage of proceedings in a criminal case 
pending before a magistrate it appears that the 
case is triable by a Panchayati Adalat, he shall 
at once transfer the case to that Panchayati 
Adalat, which shall try the case *de novo’." 

Section 58 provides for return of complaint to the 
complainant by a Panchayati Adalat where it 
finds that it has no jurisdiction, or the offence is 
one for which it cannot award adequate punish¬ 
ment, or the case is of such nature or complexity 
that it should be tried by a regular Court. Sec¬ 
tion 59 bars the cognizance by the Panchayati 
Adalat of any offence in which the accused 
belongs to one of the categories mentioned in 
Cls. (a) to (e). Section 85 then provides that if 
a Sub-Divisional Magistrate or a Munsif or a Sub- 
Divisional Officer finds that there is apprehension 
of miscarriage of justice if a case, suit or pro¬ 
ceeding is tried by a Panchayati Adalat, it shall 
cancel the jurisdiction of that Adalat and in such 
a case under sub-sections (2), (3) and (4) of S. 85 
the case, suit or proceeding will have to be insti¬ 
tuted in a regular Court having jurisdiction. 

(3) Learned counsel has urged that this amounts 
to discrimination. He has argued that if a Sub- 
Divisional Magistrate, Munsif or Sub-Divisional 
Officer had been given the power under S. 85 to 
transfer the case to the Court of another Pancha¬ 
yati Adalat. he would raise no objection to the 
validity of the provision, but inasmuch as for the 
same type of offence triable by a Panchayati* 
Adalat, if on the ground that there is apprehen¬ 
sion of miscarriage of justice the jurisdiction of 
the Panchayati Adalat is cancelled and the case 
has to be tried under the ordinary law in the 
regular C?ourts having jurisdiction, that procedure 
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being more elaborate amounts to discrimination 
under Article 14 of the Constitution. 

(4) Reliance has been placed on the judgment 
of the Supreme Courc in — ‘State of West Bengal 
V. Anwar Ali Sarkar’, AIR 1952 SC 75 (A) and on 
the remarks of Fazl Ali J., where the learned 
Judge dealing with the West Bengal Special 
Courts Act (X of 1950) said: 

“.once it is established that one pro¬ 

cedure is less advantageous to the accused than 
the other, any person tried by a Special Court 
constituted under the Act, who but for the Act 
would have been entitled to be tried according 
to the more elaborate procedure of the Code, 
may, legitimately enquire: 

Why is this discrimination being made against 
me and why should I be tried according to a 
procedure which has not the same advantages 
as the normal procedure and which even carries 
W'ith it the possibility of one’s being prejudiced in 
one’s defence?” 

The West Bengal Special Courts Act was different 
in certain material particulars from the U. P. 
Panchayat Raj Act. There, for the same offence 
it was open to the Government to direct the trial 
by a Tribunal rather than by an ordinary court of 
law in tile so-called interest of speedy decision. 
The procedure before the Tribunal being different 
and less advantageous to the accused than the 
procedure before an ordinary court of law, the 
learned Judge said: 

“The Act itself lays down a procedure which is 
less advantageous to the accused than the ordi¬ 
nary procedure, and this fact must in all cases 
be the root-cause of the discrimination which 
may result by the application of the Act.” 

In that very case Fazl Ali, J. pointed out that 
classification of offences for the purpose of apply¬ 
ing different sets of provisions relating to sum¬ 
mary trials, trial of summons cases, trial of warmnt 
cases and trial of cases by a court of session, ac¬ 
cording 10 the gravity of the offence, was possible. 

(5) In the case before us there has been no dis¬ 
crimination between person and person and alJ 
offences mentioned in section 52 of the U. P. Pan¬ 
chayat Raj Act if committed within the jurisdic¬ 
tion of a Panchayati Adalat were cognizable by 
such Panchayati Adalat. No appeals are provided 
against the decisions of Panchayati Adalats but 
revisions can be filed in the court of a Sub-Divi¬ 
sional Magistrate, Munsif or Sub-Divisional Offi¬ 
cer according to the cases, criminal, civil or re¬ 
venue. The Courc of the Sub-Divisional Magistrate 
Munsif or Revenue Officers is thus the superior 
court before which correctness of the decisions of 
Panchayati Adalats can be challenged. Tliese 
courts have been given the pow'er, in a case wffiere 
it is apprehended that there would be miscarriage 
of justice, to cancel the jurisdiction of the Pan¬ 
chayati Adalat and leave the parties to the re¬ 
medy under the ordinary law. 

(6) In — ‘Kedar Nath v. State of West Bengal’. 

AIR 1953 SC 404 (B), their Lordships held that ^ 
the provisions of Ss. 4 and 9(1) of the West Ben¬ 
gal Criminal Law Amendment (Special Courts) 

Act (XXI of 1949) did not violate the provisions of 
Art. 14 of the Constitution and said that: 

“Hence the system of Special Courts to deal with 
the special types of offences under a shortened 
and simplified procedure was devised and it seenw 
to us that the legislation in question is based 
on a perfectly intelligible principle of classin- 
cation having a clear and re^onable relation 
to the object sought to be attained.” 
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Neither can it be said that the provision autho¬ 
rising the superior court in a case where it ap¬ 
prehends that there might be miscarriage of 
justice to cancel the jurisdiction of the Panchayati 
Adalat is discriminatory. Such provisions are to 
be found in numerous Acts. Under the Small 
Cause Courts Act cases giving rise to difficult 
questions of law can be transferred to the regular 
side. Cases giving rise to questions of interpreta¬ 
tion of the Constitution have now to be trans¬ 
ferred to the High Court so that they may be 
quickly decided. In — ‘Kedar Nath Bajoria’s case 

(B) ’, their Lordships held that: 

“Section 4 of the Act (West Bengal Criminal Law 
Amendment (Special Court) Act) offends against 
Article 14 of the Constitution merely because the 
Government is not compellable to allot ‘air cases 
of offences set out in the schedule to Special 
Judges but is vested with a discretion in the 
matter.” 

In the case before us, there is no discretion in 
the Government. It is the superior court wdiich, 
in a fit case, may cancel the jurisdiction of the 
Panchayati Adalat. 

(7) Reference has been made to — ‘Shrikisan 
Jaskaram v. Dattu Shiwaram’, AIR 1953 Nag 14 

(C) , where a Bench of the Nagpur High Court 
held that the C. P. and Berar Panchayats Act 
(I of 1947) was valid. 

(8) In — ‘Kathi Raning Rawat v. State of 
Saurashtra’, AIR 1952 SC 123 (D), Fazl Aii, J. 
pointed out that 

“a distinction should be drawn between ‘discri¬ 
mination without reason’ and ‘discrimination 
with reason’. The w'hole doctrine of classifica¬ 
tion is based on this distinction.” 

(9) There is no question, in the case before us 
of discrimination without reason. It is when a 
superior court apprehends that there might be 
miscarriage of justice that it has right to cancel 
the jurisdiction. That right is usually given to 
the superior courts to prevent miscarriage of jus¬ 
tice, and we are of the opinion that it cannot be 
said that such provisions are either discriminatory 
or improper. 

(10) The application has no force and is dis¬ 
missed. 

BY THE COURT: 

(11) A request has been made by the applicants 
that leave may be granted under Art. 132 and 
Art. 134(1)(c) of the Constitution. In our opinion, 
the case does not raise any such question of in¬ 
terpretation of the Constitution or any other 
question of law of such general importance that 
certificate can be granted. The prayer is, there¬ 
fore, refused. 

A/V.R.B. Application dismissed. 
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Tej Bahadur Singh and others, Applicants v. 
State through Data Din, Opposite Party. 

Criminal Misc. Case No. 1454 of 1952. 

t(a) tJ. P. Panchayat Raj Act (28 of 1947), 
^camble — Validity of the Act (Government of 
^dla Act (1935), Sch. VII, List III Items 1, 2, 5, 
^ List II, Item 13 and S. 107(2) — (Interprcta- 
Won of Statutes — Constitution law) — (Civil 
C. (1908), Pre.). 

The legislatures, when enacting a parti¬ 
cular statute, do not, in that statute itself. 
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lay down provisions indicating what power of 
legislation is being exercised in enacting that 
statute. It is from the provisions of the 
statute itself and by reference to the legis¬ 
lative power granted to the legislatures that 
it is to be inferred what particular power is 
exercised in enacting a particular provision of 
the statute. 

Lr enacting provisions constituting Pancha¬ 
yati Adaiat.5, derining their powers, laying down 
the procedure and regulating the rules of 
evidence, the U. P. Legislature purported to 
act under the relevant items of List III of 
Schedule VII of the Government of India Act,, 
1935. The mere fact that the preamble did 
not mention that the U. P. Panchayat Raj Act 
was being enacted also for the purpose of 
ccnstituting village Courts and laying down a 
special procedure for trial of petty offences in 
village areas by such Courts does not mean 
that the legislature necessarily purported to 
act under Item No. 13 of List II and not 
under Items 1. 2, 5 and 15 of List III of 
Schedule VII. 

The U. P. Panchayat Raj Act received the 
assent of the Governor General before the 
Act was published in the U. P. Gazette. Under 
S. 107(2), Government of India Act. 1935, 
therefore, the provisions of the U. P. Pancha¬ 
yat Raj Act. in so far as they are repugnant 
to the provisions of Criminal P. C. and ihe 
Evidence Act. prevailed within the United 
Provinces and the ^'aiidity of those provi¬ 
sions could not, therefore, be challenged 
when the Constitution came into force. On 
the enforcement of the Constitution, the U. P. 
Panchayat Raj Act. 1947, which was an exist¬ 
ing law, continued in force and is, therefore, 
still effective and valid in the State of Uttar 
Pradesh. (Para 2) 

Anno : Civil P. C., Pre., N. 7. 

■r(b) U. P. Panchayat Raj Act (28 of 1947), 

S- S3 — Validity of the Act — Classification on 
basis of area — (Constitulioji of India, Art. 14 — 
Lcjuality before laiv — Reasonable classification). 

It is not every discrimination that makes 
a statute void under Art. 14. It is now well 
established that while Art. 14 forbids class 
legislation, it does not forbid reasonable 
classification for the purposes of legislation. 

In order, however, to pass the test of per¬ 
missible classification two conditions must be 
fulfilled, namely, (i) that the classification 
must be founded on an intelligible differentia 
w'hich distinguishes persons or things that 
are grouped together from others who are 
left out of the group and (ii) that that 
differentia must have a rational relation to 
the object sought to be achieved by the Act. 

Further, the Constitution itself lays down 
provision, indicating that, on subjects which 
are included in Lists II and III of the 
Seventh Schedule of the Constitution, 
there might be discrimination between resi¬ 
dents of one state and another. This accepts 
the principle of classification on the basis of 
areas. There is no reason why it must be 
held that, if classification on the basis of 
states is reasonable, classification on the basis 
of rural and urban areas for the same pur¬ 
poses is not reasonable. (Para 3) 

U. P. Panchayat Raj Act v/as designed to 
simplify the administration in village areas 
by providing for management by bodies 
elected by village communities themselves and 
to provide easy and simple remedies for 
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redress for grievances of members of such 
village communities. The discrimination 
brought about by the Act is therefore based 
on classification which has a rational basis 
having a reasonable relation to the purpose 
of the Act. AIR 1952 SC 75; AIR 1952 SC 
235; AIR 1953 SC 404, ReUed on. 

(Para 3) 

Anno: Constitution of India, Art. 14, N. 1, 25. 

y(c) U. P. Panchayat Raj Act (28 of 1947), 
S. 83 — Validity of the Act — Classification on 
basis of special procedure — (Constitution of 
India, Art. 14 — Special Courts ana special pro- 
<;cdure). 

No citizen has any vested right in the rules 
of procedure laid down in Criminal P. C. or 
in the rules of evidence laid down in Evi¬ 
dence Act. They are, no doubt, the principal 
enactments on these subjects which are of 
more or less, general application throughout 
the territory iDut even the provisions in 
these enactments are subject to amendments 
within the states by appropriate state legis¬ 
latures with the assent of the President. 

The mere fact that the U. P. Panchayat 
Raj Act lays down a different procedure and 
different rules of evidence in respect of cases 
triable by the Panchayati Adalats is no ground 
for holding that this piece of legislation 
violates the equal protection clause on the 
ground of discrimination. 

Further, the fact that the trial is by a 
different Court under a different procedure 
does not offend against equal protection clause 
as there is a rational basis and a reasonable 
classification which distinguishes such cases 
from cases which continue to be triable by 
the Panchayati Adalats. AIR 1954 SC 186. 
Ref. (Para 4) 

Anno: Const!, of India, Art. 14, N. 25. 

t(d) U. P. Panchayat Raj Act (28 of 1947), 
S. 80, Proviso — Validity — (Constitution of India, 
Arts. 14, 20(1). 

The classification of accused persons on the 
basis of being under arrest or at liberty is 
clearly a reasonable classification. Art. 20(1) 
grants a right to a person, who is sought 
to be deprived of his personal liberty, to be 
represented by legal practitioners. No such 
right is granted by the Constitution if the 
liberty of his person is not threatened. The 
proviso to S. 80. merely enforces the funda¬ 
mental right which has been granted by Art. 20 
of the Constitution. Consequently, the con¬ 
tention that the proviso to S. 80 brings about 
discrimination favourable to a person who 
may be under arrest as against a person who 
is not under arrest even though the two per¬ 
sons may be tried by the same Panchayati 
Adalat and this offends against the equal 
protection clause must be rejected. (Para 5) 

Anno: Consti. of India, Art. 14, N. 29; Art. 20, 
N. 1. 

(e) Interpretation of statutes — Preamble — 
(Civil P. C. (1908), Pre.). 

In judging the purpose of an Act, it is not 
necessary that the preamble alone should be 
taken into consideration and the plain lan¬ 
guage of the provisions in the Act itself must 
be ignored altogether. The underlying pur¬ 
pose and policy of the Act are disclosed by 
"its title, preamble and provisions”. The pre¬ 
amble can be used only as an aid to the 
interpretation of the provisions of the Act 


A. I. R. 

itself and it cannot be held that, if any 
particular provisions of the Act are not covered 
by the brief language of the preamble, the 
legislature did not intend to make provision 
for purposes which can clearly be inferred 
from those provisions of the Act though not 
mentioned in the preamble. AIR 1953 SC 
404, Relied on. (Para 3) 

Anno: Civil P. C., Pre., N. 10. 

CASES REFERRED : Paras 

(A) (V39) AIR 1952 SC 75: 1952 Cri LJ 510 

(SC) 3 

(B) (V39) AIR 1952 SC 235: 1952 Cri LJ 1167 

(SC) 3 

(C) (V40) AIR 1953 SC 404: 1953 Cri LJ 1621 

(SC) 3 

(D) (V41) AIR 1954 SC 186 (Petn. No. 304 of 
1953, D/- 25-11-1953): 1954 Cri LJ 460 (SC) 4 

Shanker Sahai Verma, for Applicants; Kedar 
Nath Sinha, for Opposite Party; D. P. Uniyal, for 
the State. 

V. BHARGAVA J.: 

The petitioners. Tej Bahadur Singh, Jang 
Bahadur Singh and Raj Narain Singh, were 
convicted for offences punishable under Ss. 447 
and 506. Penal Code, by Opposite Party No. 3, 
the Panchayati Adalat of Sarai Haidar Shah, 
pergana Amethi, district Sultanpur, on a com¬ 
plaint made before the Panchayati Adalat by 
Data Din Dhobi opposite party No. 1 and sentenced 
lo fines of Rs. 25/- and Rs. 10/- each for the 
two offences respectively. After the conviction by 
the Panchayati Adalat, the petitioners moved a 
revision before opposite party No. 2, the Sub- 
Divisional Magistrate of Amethi but that revi¬ 
sion was dismissed. The petitioners, consequently, 
moved this petition under Art. 227 of the Consti¬ 
tution. challenging the validity of their conviction. 

(2) The first point, that has been urged by 
learned counsel for the petitioners, is that the 
provisions relating to trial of criminal cases by 
a Panchayati Adalat under the U. P. Panchayat 
Raj Act. 1947, are ultra vires of the legislature 
inasmuch as the U. P. Legislature had no power 
to legislate on this subject. Learned counsel re¬ 
ferred to the preamble of the U. P. Panchayat 
Raj Act which is as follows : 

"Preamble : Whereas it is expedient to establish 
and develop Local Self Government in rural 
areas of the United Provinces and to make 
better provisions for village administration and 
development: it is hereby enacted as follows:” 

It was urged that, from this preamble. It is clear 
that. W'hen enacting this statute, the U. P. Legis¬ 
lature purported to act under item 13 of List IX 
of Schedule VII of the Government of India Act, 
1935. 

Item 13 relates to 

"local government, that is to say, the constitution 
and power of municipal corporations, improve¬ 
ment trusts, district boards, mining settlement 
authorities and other local authorities for the 
purpose of local self-government or village ad- ^ 
ministration.” 

His contention was that, under this item, the 
U. P. Legislature had no power to enact provisions, 
constituting Panchayati Adalats, granting them 
powers to try criminal offences, laying down the 
procedure to be followed by them In trying crimi¬ 
nal cases and regulating the rule of evidence 
applicable to such trials. There is no doubt that 
this part of the enactment Is beyond the scope 
of item 13 of List U of the Seventh Schedule ; 


Tej Bahadur v. State (V. Bhargava J,) 


' 1954 

of the Government of India Act, 1935, It may, 
however, be noticed that, under items Nos. 1, 2, 

5 and 15 of List III, the Provincial Legislatures 
and the Central Legislature had concurrent powers 
of legislation on subjects of criminal law. criminal 
procedure, evidence and Constitution and Juris¬ 
diction of Court's. 

The legislatures, when enacting a particular 
statute, do not, in that statute itself, lay down 
provisions indicating what power of legislation is 
being exercised in enacting that statute. It is 
from the provisions of the statute itself and by 
reference to the legislative power granted to the 
legislatures that it is to be inferred what parti¬ 
cular power is exercised in enacting a particular 
provision of the statute. 

The constitution of Panchayati Adalats and the 
powers to be exercised by them in respect of 
criminal cases were within concurrent legislative 
powers of the Provincial and Central Govern¬ 
ments under the Government of India Act. 
1935, according to item No. 15 of List HI 
of the Seventh Schedule of that Act. The 
power to legislate on criminal law. criminal 
procedure and evidence w-as also exercisable con¬ 
currently by the Provincial Legislatures and the 
Central Legislature under items Nos. 1, 2 and 5 
of List in of Schedule VII mentioned above. It 
must, therefore, be presumed that, in enacting 
provisions constituting Panchayati Adalats, defin¬ 
ing their powders, laying down the procedure to 
be followed by them and regulating the rules or 
evidence in those courts, the U. P. Legislature 
purported to act under the relevant items of List 
III of Schedule VII of the Government of India 
^Act, 1935. 

The mere fact that the preamble did not men¬ 
tion that the U. P. Panchayat Raj Act was being 
^ enacted also for the purpose of constituting village 
courts and laying down a special procedure for 
trial of petty offences in village areas by such 
courts does not mean that the legislature neces¬ 
sarily purported to act under item No. 13 of List II 
and not under Items 1, 2, 5 and 15 of the List III 
of Schedule VII. 

The U. P. Panchayat Raj Act, having been 
Dassed by the U. P. Legislature, was reserved by 
the Government for assent of the Governor 
General and received the assent of the Governor 
General before the Act was published in the U. P. 
Gazette. Under sub-s. (2) of S. 107. Government 
of India Act. 1935. therefore, the provisions of the 
U. P. Panchayat Raj Act, in so far as they are 
repugnant to the provisions of the Code of Crimi¬ 
nal Procedure and the Indian Evidence Act, pre¬ 
vailed W’ithin the United Provinces and the vali¬ 
dity of those provisions could not, therefore, be 
challenged when the Constitution came into force. 
On the enforcement of the Constitution, the U. P. 
Panchayat Raj Act, 1947, which was an existing 
law, continued in force and is, therefore, still 
effective and valid in the State of Uttar Pradesh. 

(3) The second ground, on which learned 
counsel contended that these provisions of th? 
I U. P. Panchayat Raj Act, 1947, are void, is that 
they infringe the fundamental right guaranteed 
by Article 14 of the Constitution. This argument 
Was based on tv,’o contentions : One was that the 
provisions of the U. P. Panchayat Raj Act. relat- 
'ng to trial of criminal offences bv Panchayati 
Adalats, brought about discrimination betw'een 
neonle who might have committed offences in 
rural areas where the U. P. Panchayat Raj Act 
's applicable and others committing the same 
offences in the neighbouring areas to which that 
Act is not applicable. 
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It w^as submitted that an occasion may arise 
when some offence is committed by some person 
within a municipal area to which the U. P. Pan 
chayat Raj Act does not apply and the same 
offence is committed by another person outside 
the municipal area, though within a few yards 
Irom it, to which the U. P. Panchayat Raj Act 
is applicable, and the effect of the U. P. Pancha¬ 
yat Raj Act would be that the latter would be 
tried according to the procedure laid down by 
the U. P. Panchayat Raj Act v/hereas the former 
would be tried in accordance with the provisions 
of the Code of Criminal Procedure. 

The second point was that the procedure, laid 
clown in the U. P. Panchayat Raj Act for trial 
of criminal cases, curtailed some of the rights 
w'hich were granted to an accused who might be 
tried under the Code of Criminal Procedure and, 
further, that the rules of evidence applicable to 
a trial under the U. P. Panchayat Raj Act were 
also less favourable than those applicable to a 
trial under the Code of -Criminal Procedure. This 
argument was urged with reference to section 83 
of the U. P. Panchayat Raj Act, 1947, which lays 
clowm that the Code of Criminal Procedure and 
the Indian Evidence Act shall not apply to trials 
by Panchayati Adalats under that Act and that 
ihe procedure and the rules of evidence applicable 
to such trials would be laid down in that Act 
itself or in the rules framed thereunder. 

It cannot be denied that the effect of S. 83, 
U. P. Panchayat Raj Act. is to discriminate bet¬ 
ween a person tried under the provisions of the 
U. P. Panchayat Raj Act and another person who 
:nay be tried under the Code of Criminal Proce¬ 
dure. in which trial the Indian Evidence Act would 
also be applicable. It is, how’ever, not every dis¬ 
crimination that makes a statute void under 
.Article 14 of the Constitution. In the case of 
— ‘the State of West Bengal v. Anwar Ali Sarkar'. 
AIR 1952 SC 75 (A), on w’hich learned counsel 
has mainly placed reliance in support of his con¬ 
tention. Mahajan, J. has held as follows; 

“Equality of right is principle of republicanism 
and Article 14 enunciates this equality principle 
in the administration of justice. In its appli¬ 
cation to legal proceedings, the article assures 
to everyone the same rules of evidence and 
modes of procedure. In other words, the same 
rule must exist for all in similar circumstances. 
This principle, however, does not mean that 
every law must have universal application for 
all persons who are not by nature, attainment 
or circumstances in the same position. 

By the process of classification, the State has 
the power of determining who should be regard¬ 
ed as a class for purposes of legislation and in 
relation to a law enacted on a particular sub¬ 
ject. This power, no doubt, in some degree Is 
likely to produce some inequality; but if a law 
deals with the liberties of a number of well- 
defined classes, it is not open to the charge of 
denial of equal protection on the ground that 
it has no application to other persons. 

TTie classification permissible, however, must 
be based on some real and substantial distinc¬ 
tion bearing a just and reasonable relation to 
the objects .sought to be attained and cannot 
be made arbitrarily and without any substan¬ 
tial basis. Classification thus means segregation 
in classes which have a systematic relation, 
usually found in common properties and 
characteristics. It po.stulates a rational basis 
and does not mean herding together of certain 
persons and classes arbitrarily. 
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Thus the legislature may fix the age at which 
persons shall be deemed competent to contract 
between themselves, but no one will claim that 
competency to contract can be made to depend 
upon the statute or colour of the hair. ‘Such 
a classification for such a purpose would be 
arbitrary and a piece of legislative despotism’.” 

Mukherjea, J., who delivered the leading majo¬ 
rity judgment, held : 

“It can be taken to be well settled that the 
principle underlying the guarantee in Article 14 
is not that the same rules of law should be 
applicable to all persons within the Indian 
territory or that the same remedies should be 
made available to them irrespective of differ¬ 
ences of circumstances. It only means that all 
persons similarly circumstanced shall be treated 
alike both in privileges conferred and liabilities 
imposed. Equal laws would have to be applied 
to all in the same situation, and there should 
be no discrimination between one person and 
another if as regards the subject-matter of the 
legislation, their position is substantially the 
same. 

This brings in the question of classification. 
As there is no infringement of the equal pro¬ 
tection rule, if the law deals alike with all of 
a certain class the legislature has the un¬ 
doubted right of classifying persons and placing 
those whose conditions are substantially similar 
under the same rule of law. while applying 
different rules to persons differently situated.” 

In — ‘Lachmandas Kewalram v. State of Bom¬ 
bay’, AIR 1952 SC 235 (B), Das J. remarked : 

“It is now well established that while Art. 14 
forbids class legislation, it does not forbid rea¬ 
sonable classification for the purposes of legis¬ 
lation. In order, however, to pass the test of 
permissible classification two conditions must 
be fulfilled, namely, (i) that the classification 
must be founded on an intelligible differentia 
which distinguishes persons or things that are 
grouped together from others who are left out 
of the group and (ii) that that differentia must 
have a rational relation to the object sought to 
be achieved by the Act.” 

Patanjali Sastri. C. J., in — ‘Kedar Nath 
B^ijoria V. State of West Bengal’, AIR 1953 SC 
404 (C), held : 

“Now it is well settled that the equal protection 
of the laws guaranteed by Article 14 of the 
Constitution does not mean that all laws must 
be general in character and universal in appli¬ 
cation and that the State is no longer to have 
the power of distinguishing and classifying per¬ 
sons or things for the purposes of legislation. 

To put it simply, all that is required in class 
or special legislation is that the legislative 
classification must not be arbitrary but should 
be based on an Intelligible principle having a 
reasonable relation to the object which the 
legislature seeks to attain. If the classification on 
which the legislation is founded fulfils the require¬ 
ment then the differentiation which the legisla¬ 
tion makes between the class of persons or things 
to which it applies and other persons or things 
left outside the purview of the legislation can¬ 
not be regarded as a denial of the equal pro¬ 
tection of the law. for. if the legislation were 
all-embracing in Its scope, no question could 
arise of classification being based on intelligible 
differentia having a reasonable relation to the 
legislative purpose.” 

In the present case, therefore, we have only to 
see whether the discrimination brought about by 


the U. P. Panchayat Raj Act is based on any 
classification which has a rational basis havine 
a reasonable relation to the purpose of the Act. 
From the preamble and the main provisions of 
the Act, it is clear that this Act was designed 
to simplify the administration in village areas byt 
providing for management by bodies elected by 
village communities themselves and to provide^ 
easy and simple remedies for redress of grievances^ 
of members of such village communities. 

It was contended by learned counsel for the- 
petitioners that, in order to judge the purpose of 
the Act, we should confine ourselves to the pre¬ 
amble only and this preamble would indicate that 
the legislature intended merely to establish and 
develop Local Self-Government in rural areas and: 
make better provision for village administration, 
and development. 

The constitution of village ‘panchayats’ and 
trial of criminal offences by them by a simple 
procedure, it is contended, is not covered by the 
objects of the Act as disclosed in this preamble. 
Firstly, we are not at all satisfied that the general 
words ‘provision for village administration and 
development’ would not cover administration of 
justice in the rural areas also. Secondly, in judg-f 
ing the purpose of an Act, it is not necessam 
that the preamble alone should be taken intol 
consideration and the plain language of the pnw 
visions in the Act itself must be ignored altogetherJ 

In — ‘Kedar Nath Bajoria’s case (O', cited 
above, when dealing with the validity of the West 
Bengal Criminal Law Amendment (Special Courts) 
Act, 5949, Patanjali Sastri C. J. observed : 

“The real issue, therefore, is whether having re¬ 
gard to the underlying purpose and policy of 
the Act as disclosed by its title, preamble and 
provisions as summarised above, the classificft* -i 
lion of the offences, for the trial of which the 
Special Court is set up and a special procedure 
is laid down, can be said to be unreasonable 

or arbitrary and. therefore, violative of the 
.equal protection clause.” 

According to this view of the Supreme Court, 
the underlying purpose and policy of the Act are 
disclosed by “its title, preamble and provisions”. 

In the case of the U. P. Panchayat Raj Act, the 
provisions relating to the Constitution and powers 
of the Panchayatl Adalats and trial of cases, suits 
or proceedings by them clearly indicate that one 
of the objects of the legislature was to provide 
for effective and speedy remedv locally to the 
village communities for trial of petty offences 
and decision of petty civil disputes. Das J., 
the case of -- ‘AIR 1952 SC 75 (A)', cited earlier, 
held : 

“Although the Preamble of an Act cannot over¬ 
ride the plain meaning of the language of it* ;i 
operative parts, it may, nevertheless, assist lir 
ascertaining what the true meaning or impli¬ 
cation of a particular section is. for the Preamble 
is. as it were, a key to the understanding o* j; 
the Act." !* 

The preamble can. therefore, be used only as a^ ill 
aid to the interpretation of the provisions of the -'iQ 
Act itself and it cannot be held that, if 
particular provisions of the Act are not covereot 
bv the brief language of the preamble, the legis- ^ 
lature did not intend to make provision for pur- . 
poses which can clearly be inferred from those ; ^ 
provisions of the Act though not mentioned in 
the preamble. 

The provisions In the XJ. P. Panchayat Raj Act 
relating to Panchayat! Adalats give a clear Inm- ^ 
cation that the intention of the legislature 
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that trials of petty offences and decisions of petty 
suits in rural areas should be entrusted to courts 
constituted by election from amongst the members 
of the village communities by themselves and that 
the procedure and the rules of evidence applicable 
to the proceedings before such courts should be 
considerably simplified. 

In enacting the U. P. Panchayat Raj Act, the 
legislature was making provision for people resid¬ 
ing in the village areas only and felt that such 
special provisions for residents of village areas 
would be justified even though they may differ 
very considerably from provisions on similar mat¬ 
ters applicable to residents in urban areas. 
Classification by areas has always been considered 
to be a rational basis of classification for discri¬ 
mination in respect of the equal protection clause. 
In the Constitution itself, the legislatures of 
various States are given independent powers of 
legislation on a number of matters which are in¬ 
cluded in Lists 11 and III of Schedule VII of the 
Constitution. The Constitution, thus, recognises 
that different legislative provisions may be made 
for people residing in different states by the 
legislatures of those states. 

Just as the U. P. Panchayat Raj Act discrimi¬ 
nates between a person accused of committing an 
offence in a rural area as against a person com¬ 
mitting the same offence in an adjoining urban 
area, it may frequently happen that an enactment 
passed by the legislature of one state may discri- 
nate between a person committing an offence 
within that state as against a person committing 
the same offence in the adjoining state who would 
be governed by the statutes passed by the latter 
state. If the principle be recognised that, in ad¬ 
joining areas, there can be no such discrimination, 
the provisions of the Constitution permitting state 
legislatures to legislate on subjects like Criminal 
law, Criminal Procedure and Evidence would be¬ 
come meaningless as legislation by the legislature 
of one state w’ould not be enforcible in an 
adjoining state. 

The Constitution itself, therefore, lays down 
provisions, indicating that, on subjects which are 
included in Lists II and III of the Seventh Sche¬ 
dule of the Constitution, there might be discrimi¬ 
nation between residents of one state and another 
and this accepts the principle of classification on 
the basis of areas. There is no reason why it 
must be held that, if classification on the basis 
of states is reasonable, classification on the basis 
of rural and urban areas for the same purposes 
I is not reasonable. 

(4) Coming to the second contention, it is to 
be remembered that no citizen has any vested 
right in the rules of procedure laid down in the 
Code of Criminal Procedure or in the rules of 
evidence laid down in the Indian Evidence Act. 
They are, no doubt, the principal enactments on 
these subjects which are, of more or less, general 
application throughout the Indian territory but 
even the provisions in these enactments are 
subject to amendments within the states by the 
appropriate state legislatures with the assent of 
the President. 

The Supreme Court, in — ‘Sukhdev Singh v. 
Teja Singh C. J.’, AIR 1954 SC 186 (D>, recognised 
that the Code of Criminal Procedure does not 
apply in matters of contempt triable by the High 
Court. The High Court can deal with it sum¬ 
marily and adopt its owm procedure. All that is 
necessary is that the procedure is fair and that 
the contemner is made aware of the charge against 
him and is given a fair and reasonable opportu- 
mty to defend himself. 


It has not been urged by learned counsel that 
the procedure prescribed by the U. P. Panchayat 
Raj Act for trial of cases by Panchayat! Adalats 
is not fair or does not give a reasonable opportu¬ 
nity to an accused to defend himself. The mere 
fact, therefore, that the Panchayat Raj Act lay? 
dow'n a different procedure and different rules ol 
evidence in respect of cases triable by the Pancha- 
yati Adalats is no ground for holding that this 
piece of legislation violates the equal protection 
clause on the ground of discrimination. 

These provisions of the U. P. Panchayat Raj 
Act also bring about discrimination based on 
gravity of offences. It is only minor offences 
which have been made triable by the Panchayat! 
Adalats. and major offences continue to be triable 
by regular courts under the ordinary' procedure. 
Even these minor offences are, under certain cir¬ 
cumstances, triable by regular courts under the 
ordinary procedure, e.g. when a Sub-Divisional 
Magistrate cancels the jurisdiction of the Pan- 
chayati Adalat on grounds of miscarriage of 
justice or apprehension of miscarriage of justice, 
or. w'hen a Panchayat! Adalat may return the 
complaint to the complainant, direking him to 
file it before the Sub-Divisional Magistrate having 
jurisdiction to try such a case on the ground that 
the offence is one for which it cannot aw’ard ade¬ 
quate punishment, or, the case is of such a nature 
or complexity that it should be tried by a regular 
court. 

The fact that, in such cases, the trial is by a 
different court under a different procedure does not 
however offend against equal protection clause a.*: 
there is a rational basis and a reasonable classi¬ 
fication which distinguishes such cases from casef 
which continue to be triable by the Panchayat! 
Adalats. 

(5) Learned counsel for the petitioners has 
urged one more point based on the language of 
S. 80. U. P. Panchayat Raj Act, 1947, which runs 
as follows : 

‘■8G: No legal practitioner shall appear, plead or 
act. on behalf of any party in any suit, case 
or proceeding before a Panchayati Adalat. 

Provided that a person who is arrested shall 
have the right to consult and be defended by 
a legal practitioner of his choice.*’ 
li, was contended by learned counsel that the pro¬ 
viso to S. 80 brought about discrimination 
fci\ oursibl© to R person who m3.y be under srrest 
as against a person who is not under arrest ever 
though the two persons may be tried by the same 
Panchayati Adalat and this offends against the 
equal piotection clause. The argument was 
however, not seriously pressed by learned counsel 
and it is obvious that it has no force. 

The classification of accused persons on the 
basis of being under arrest or at liberty is clearly 
a reasonable classification. Article 20(1) of the 
Constitution grants a right to a person, w’ho is 
sought to be deprived of his personal liberty, tc 
be represented by legal practitioners. No sucb 
right is granted by the Constitution of being re¬ 
presented by a legal practitioner if the liberty ol 
his person is not threatened. The proviso tc 
S. 80, merely enforces the fundamental right which 
ha^ been granted by Art. 20 of the Constitution. 
Consequently, this contention must also be rejected 

(6) No other points were urged in support of 
this petition. 

(7) The petition fails and is dismissed. 

A/H.G.P. Petition dismissed. 
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MALIK C. J. AND GURTU J. (3-5-1954) 

Raghubir, Appellant v. Govt, of U. P., Lucknow 
and others, Respondents. 

Special Appeal No. 15 of 1954. 


(a) Constitution of India, Arts. 226 and 215 — 
Judgment of concurrence of one of members of 
Revenue Board quashed on ground and that he 
did not hear parties — Case sent back to Board 
for disposal according to law — State Legislature 
passing Act 30 of 1953, authorising Member who 
had not heard the parties to sign concurrence 
with judgment written by another member who 
had heard the parties — Judgment in case signed 
by another member purporting to act under the 
new Act — There is no disregarding the decision 
of the High Court — U. P. Board of Revenue 
(Declaration of Procedure and Validation) Act (30 


of 1953). 

Appeal before Revenue Board — One of the 
Members hearing parties, writing judgment 
and sending it to another member for con¬ 
currence — The other member concurring 
and signing judgment without hearing parties 

_ High Court in petition under Art. 226, 

ouashing the judgment of the other member 
who had not heard the parties — Case going 
back to the Board for disposal according to 
)aw — Three days after the High Court deci¬ 
sion. State Legislature passing U. P. Board 
of Revenue (Declaration of Procedure and 
Validation) Act 1953 - Under Act. hearing 
of parties by both Members of Board not 
necessary — Purporting to act under the Act. 
the judgment of Member who heard the 
parties sent to another Member for con¬ 
currence — Other member signing concurrence 
without giving opportunity to parties for 
being heard — In the circumstances of the 
case, held that the Board could not be said 
to have disregarded the decision of the 
Court upon the writ petition — This would 
have been the case had the new Act not in¬ 
tervened. (Para 4) 


(b) U. P. Board of Revenue (Declaration of 
Procedure and Validation) Act (30 of 1953) 
Validity — There is no discrimination — (Consti¬ 
tution of India, Art. 14). 

U. P. Act 30 of 1950 prescribes a special 
procedure in all cases coming before the 
Revenue Board and the same procedure is 
applicable to every case before it. There 
is no discrimination. Act is not invalid on 
this ground. AIR 1952 SC 75, Distinguished. 

(Para 6) 


(c) U. P. Board of Revenue (Declaration of 
Procedure and Validation) Act (30 of 1953) — 
Validity — Act is not invalid because a member 
of the Board of Revenue who has not heard the 
parties can sign concurrence to the judgment 
written by another who heard the parties — 
(Constitution of India, Art. 226 — Rule of natural 
justice that parties should be heard). 

In India no so-called rule of natural justice 
that no case shall be decided without giving 
the parties an opportunity to be heard can 
Invalidate an Act passed by our legislatures 
within their legislative competence. (Para 7) 

So, the U. P. Act 30 of 1953 is not invalid 
on the ground that it allows a Member of 
the Revenue Board who has not heard the 
parties to sign the judgment written by another 
member who has heard the parties. AIR 
1954, SC 194, Distinguished. (Para 8) 


' (d) U. P. Board of Revenue (Declaration of 
Procedure and Validation) Act (30 of 1953) — 
Act does not amend Civil P. C. and did not re¬ 
quire sanction of President for its validity — 
(Constitution of India, Art. 254(2)). 

The Civil Procedure Code is not applicable 
to proceedings in Revenue Courts, except to 
the extent that the revenue law makes it 
applicable and the U. P. Act 30 of 1953 pro¬ 
vides that in revenue Courts the procedure 
laid down in the Act shall be followed: and 
thus there is no question of this Act amending 
the Civil P. C. and therefore requiring the 
sanction of the President. Act is not invalid 
on this ground. (Para 9) 

CASES REFERRED: Paras 

(A) (V40) AIR 1953 All 264: 1953 All LJ 1 (FB) 2 

(B) (V39) AIR 1952 SC 75: 1952 Cri LJ 510 

(SC) 6 

(C) (V41) AIR 1954 SC 194: 1954 Cri LJ 475 

(SC) 7, 8 

A. P. Dube, for Appellant. 

MALIK C. J. : 

This is an appeal filed on behalf of one Raghu¬ 
bir against the order of a learned single Judge 
dismissing a petition under Art. 226 of the Con¬ 
stitution. 

(2) Raghubir filed a suit for possession of a 
number of plots in the court of an Assistant 
Collector. The suit was dismissed. He filed Civil 
Appeal No. 371 of 1948 before the Additional 
Commissioner of Meerut. The appeal was allowed 
and the suit was decreed. The other side then 
filed a Second Appeal before the Board of Revenue. 

On 29-10-1951, Mr. Ram Nagina Singh, one of the 
Members of the Board, heard the arguments of 
the parties and wrote out his judgment which ^ 
he sent to another Member of the Board. Mr. 

J. O. N. Shukla for concurrence. Mr. Shukla on 
3rd of November. 1951, without hearing the par¬ 
ties concurred with the opinion of Mr. Ram 
Nagina Singh, as a result of which the appeal 
was allowed and the judgment of the trial court 
restored. 

Raghubir then filed a writ petition in this 
Court (Writ No. 391 of 1952). This came up be¬ 
fore a Bench of this Court — Mr. Justice Mootham 
and Mr. Justice Chaturvedi. Relying on the judg¬ 
ment of a Pull Bench in — ‘Suraj Mai v. The 
Board of Revenue. U. P. Allahabad’, AIR 1953 All 
264 (A), they held that the judgment of Mr. , 

J. O. N. Shukla was a nullity as he had passed j 

it without hearing the parties. They, therefore. | 
passed the following order : j 

"We consequently allow this application in part 
and quash the order passed by Sri J. O. N. 
Shukla dated 3rd November. 1951, only.” I 

Obviously, it meant that the judgment of Mr. v 
Ram Nagina Singh dated 29-10-1951, stood but the ^ 
opinion of Mr. J. O. N. Shukla dated 3-11-1951. 
was held to be null and void. The case had, 
therefore, to go back to the Board so that the 
appeal might be disposed of according to law. ^ ^ 

Three days after the decision of this case the 
U. P, Legislature passed a new Act — U. P. Act = 
XXX of 1953, U. P. Board of Revenue (Declar^ ' 
tlon of Procedure and Validation) Act, 1953. The 
Act came into force on 5-12-1953. The Act pro- , 
vided that it was not necessary for all the Members 
of the Board, who participated in the decision of {| 
an appeal, to actually hear, whether sitting to- ^ 
gether or separately, the parties or their counsel. ^ 
Purporting to act under the provisions of ^ 

Act, the other Member of the Board, Mr. S. N. 


1984 

Mitra, on 18-12-1953* concurred with the opinion 
of Mr. Ram Nagina Singh without giving the 
parties an opportunity to be heard afresh. 

(3) Thereafter, a writ petition was again filed 
in this Court which was dismissed by a learned 
single Judge on 15-1-1954, and it is against the 
order of dismissal that this appeal has been filed. 

(4) Two points have been raised by learned 
counsel; 

Firstly, that the order of the Bench dated 2-12- 
1953. in Writ Petn. No. 391 of 1952, was binding 
on the Board and the Board should have con¬ 
ducted itself in accordance with that decision 
and should have given the parties an opportunity 
to be heard before deciding the appeal. We have 
looked into the judgment of this Court dated 2-12- 
1953. This Court declared the judgment of Mr. 
J. O. N. Shulda invalid and left it to the Board 
to decide the case according to law. 

If the new Act had not intervened, the second 
Member would no doubt have also heard the 
parties or their counsel, but as there was a new 
legislation on the point, the Board acted in ac¬ 
cordance with the provisions of the new Act and 
it cannot, therefore, be said that in passing this 
order the Board in any way disregarded the deci¬ 
sion given in Writ Petition No. 391 of 1952. 

(5) The Board having acted in accordance with 
the provisions of Act 30 of 1953, the order passed 
by the Board can be challenged only if learned 
counsel can show that that Act is invalid. 

(6) Learned counsel has urged three grounds 
for holding the Act to be invalid: Firstly, that 
it is discriminatory and hits against the provi¬ 
sions of Article 14 of the Constitution. Reliance 
has been placed on the decision of the Supreme 
Court in — ‘State of West Bengal v. Anwar Ali 
Sarkar’, AIR 1952 SC 75 (B). 

That case has no bearing on the point. In 
that case, offences under the same section of the 
Indian Penal Code were made triable in accord¬ 
ance with the provisions of the Criminal Proce¬ 
dure Code by regular courts of law or at the option 
of the State Government by a special tribunal 
in accordance with a special procedure prescribed 
under the impugned Act. In other words, if two 
persons had committed the same kind of offence, 
one could be convicted under the Indian Penal 
Code and tried in accordance with the procedure 
of the Criminal Procedure Code, and the other 
could be tried at the option of the State Govern¬ 
ment before a special tribunal and in accordance 
With the special procedure prescribed which was 
loss advantageous to the accused. 

It was in those circumstances that their Lord- 
ships said that there was discrimination and, there¬ 
fore, the Act was bad. There is no discrimination 
in the case before us. There is a special procedure 
prescribed for all cases before the Board of Revenue 
and the same procedure is applicable to every 
case before the Board. 

(7) The next submission is that there is a rule 
of natural justice that no case shall be decided 
without giving the parties an opportunity to be 
heard, and this rule of natural justice which was 
recognised by the Supreme Court in — ‘Surendra 
Singh v. State of Uttar Pradesh'. AIR 1954 SC 
194 (C), has been violated. 

(8) In — ‘Surendra Singh’s case (O’, the 
Supreme Court did not rely on any rule of 
natural justice. The Court relied on the provi¬ 
sions of the Criminal Procedure Code and point¬ 
ed out that a judgment has to be pronounced in 
open court and so long as the judgment has not 
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been pronounced, it is merely a draft judgment 
and it is open to the Judges to change their minds. 

The Supreme Court pointed out that as one 
Judge had died before the judgment was pro¬ 
nounced, it could not be said with any degree of 
certainty that if he had been alive he might not 
have changed his mind, and in the circumstances 
the judgment could not be said to be valid. More¬ 
over, no so-called rule of natural law can in our 
country invalidate an Act passed by our legis-l 
latures within their legislative competence. 

(9) The third point urged by learned counsel 
is that the new Act involves an amendment of 
the Civil Procedure Code, which cannot be valid 
without the sanction of the President. To our 
minds, no such question arises in the case. The 
Civil Procedure Code is not applicable to proceed¬ 
ings in revenue courts, except to the extent that 
the revenue law makes it applicable and this Act 
provides that in revenue courts the procedure laid 
down in tho Act shall be followed. 

(10) We are not, therefore, satisfied that the 
judgment of the learned single Judge was 
erroneous. 

(11) The appeal has no force and is dismissed. 

A R.G.D. Appeal dismissed. 
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MALIK C. J. AND V. BHARGAVA J. (11-2-1953). 

Beni Ram Moolchand. Applicant v. Commr. of 
Income Tax, United Provinces; Lucknow. Res¬ 
pondent. 

Misc. Case No. 217 of 1949. 

(a) Income Tax Act (1922), S. 66 (4) — Ques- 
tion of law. 

The principle governing the application 
under S. 66 (4), Income Tax Act, is that the 
High Court can ask for further statement 
of facts on questions of law already framed 
by the Tribunal and, further the Court can 
reframe question referred so as to cover points 
of law which really arise on the facts already 
found by the Tribunal in the case. It is not 
within the scope of the powers of the High 
Court to frame a new question of law not 
framed by the Tribunal which does not arise 
on the facts found in the case, or, which 
requires further facts to be found and stated 
by the Tribunal besides the facts already 
found and stated. Case law Ref. (Para 5) 

Anno; Income Tax Act S. 66 N. 4. 

(b) Income Tax Act (1922), S. 26A — Partner¬ 
ship business — Partnership Act (1932), S. 4. 

Assessee doing business also carrying on 
agency business jointly with another claim¬ 
ing business to be partnership — Burden is 
on him to prove partnership — Agreement 
of agency between principal on the one hand 
and assessee and another on the other, is 
no evidence of partnership — There must 
be agreement between assessee and another 
to share profits and carry on business by all 
or any of them on behalf of all — Merely 
sharing commission given by principal does 
not show partnership — Jointly working 
agency does not show that it is partnership 
— Expenses for working agency incurred 
separately Agency worked by separate 
staff — Bus - less held not partnership busi¬ 
ness. (Para 9> 

Anno: Income Tax Act, S. 26A, N. 1; Partner¬ 
ship Act, S. 4. N. 1. 
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CASES REFERRED; Paras 

<A) (V20) AIR 1933 PC 108: 1933-1 ITR 94 
(PC) 5 

(B) (’44) 1944-12 ITR 450 (All) 5 

(C) (V39) AIR 1952 All 271: 1951-20 ITR 271 5 

(D) (V34) AIR 1947 Bom 89: 1946-14 ITR 635 5 

(E) (V40) AIR 1953 Nag 173: 1952-22 ITR 448 6 

(P) (V36) AIR 1949 Bom 24: 1948-16 ITR 227 6 

(Gl (1911) 1911-1 Ch. 92: 80 LJ Ch 210 10 

Oopalji Mehrotra and S. K. Varma, for Appli¬ 
cant: J. Swarup, for Respondent. 

V. BHARGAVA J.: 


This is a reference under S. 21 of the Excess 
Profits Tax Act read with S. 66 (1), Income-tax 
Act. 


( 2 ) The assessee Beniram Moolchand carries on 
the business of manufacturing scents and scented 
oils and of dealing in foreign scents at Kannauj. 
During the relevant chargeable accounting period, 
he also held the selling agency for the sale of 
Sandalwood oil manufactured by the Mysore 
Government Factory. The agreement of selling 
agency granted the agency in the joint names of 
the assessee and another person. Lala Banarasi 
Das Khattri, who had also a business similar to 
that of the assessee at Kannauj. This agreement 
was executed on 1-3-1942. and granted the sole 
right to the assessee and Lala Banarsi Das 
Khattri to sell Sandalwood oil manufactured by 
the Mysore Government in the territory consist¬ 
ing of the United Provinces (now the State of 
Uttar Pradesh), the Central Provinces (now the 
J State of Madhya Pradesh). Central India (now 
State of Vindhya Pradesh), The Punjab. 
Delhi, Rajputana (now the State of Rajasthan) 
and all the Indian States within these limits. 


Only a few of the terms of this deed of agree 
ment are relevant for the purpose of this refer 
ence and we. therefore, need mention only thos< 
terms. According to those terms, the agent 
guaranteed a minimum sale of 12.000 pounds o 
oil in their agency territories at rates fixed b^ 
the Mysore Government from time to time If 
in any year, the agents failed to take the mini 
mum quantity guaranteed, they were bound h 
take a larger quantity in the next year so tha 
the minimum for the next year was to be in 
creased to that extent. The packed oil was to b) 

at any railway 

station m the agency territory. The agents har 
to furnish a security of Rs. 20.000/- and they wen 

this extent a.s well as furthei 
at fin riavi? tS.OOO/- against draft; 

arrange J?® t( 

arrange to take deliyery of the oil ware- 

house It and insure it to its full value’again^ 

resDe^^''hnri^t expenses incurred in thl: 

Th^ ‘ the agents themselves 

Credit P®™'tted to sell the oil or 

credit but they were to indemnify the Mysore 

oi^rnment against all losses caused by default 

effective arrange- 

Thev ^ manner, 

iney were to receive a contribution of Rs. 500/- 

minimum amount was 
spent, for advertisement purposes and any excess 

a't''ftisement had to be borne 

iVifc themselves. In consideration of all 

this business, the agents were entitled to receive 
a commission of four annas on every pound of 
oil supplied to them for sale and sold by them 


(3) pe Excess Profits Tax authorities sought 
to include the income of the assessee from this 
agency business for Excess Profits Tax purposes in 


the income from the assessee’s own business of 
manufacturing scents and scented oils and dealing 
in foreign scents. The assessee contended that this 
agency business v;as a partnership business, of 
which the assessee and Lala Banarsi Das Khattri 
were partners and consequently this business must 
be held to be separate and distinct from the old 
business for purposes of the assessment of Excess 
Profits Tax. The Income-tax Appellate Tribunal 
found that each of the commission agents, namely, 
the assessee and Lala Banarsi Das Khattri, had 
been carrying on the business of the commission 
agency along with their separate business acti¬ 
vities through their respective firms by means of 
their own separate staff, separate office and 
separate set of dealings, keeping separate account 
of their respective transactions and had also 
entered into certain separate and independent 
dealings out of the Sandal oil stock received by 
them as commission agents and earned profits 
on them. It was also found that separate account 
of expenditure had been kept by each of them 
and no common expenses were incurred nor any 
net profits were worked out or ascertained through 
the medium of any partnership account. 


It was also admitted before the Tribunal that 
if, in respect of such separate dealings, any stock 
was left with either of the two commission agents 
and the prices depreciated, the loss was to be 
borne by the Mysore Government and that part 
of the loss, which was not borne by the Mysore 
Government, was to be borne by the assessee or 
by Lala Banarsi Das Khattri, whosoever had the 
stock left in his hands. The further finding of 
the Tribunal was that the commission on the 
total purchases made by both the agents was 
finally divided equally between the assessee and 
Lala Banarsi Das Khattri. In entering into the 
agreement, the executants had entered as repre- -9 
senting their respective firms so that the firm 
Beniram Moolchand was as such one of the com¬ 
mission agents. As a result of the transactions in 
connection wdth this selling agency, the assessee 
and Lala Banarsi Das Khattri jointly earned a 
sum of Rs. 12.473-3-9 as commission and contri¬ 
bution towards advertisement charges. This 
amount was received by the assessee and half of 
it was credited by the assessee in favour of Lala 
Banarsi Das Khattri. The remaining half re¬ 
tained by the assessee w’as his own share. On 
these facts, the Tribunal held that no partnership 
existed between the assessee and Lala Banarsi 
Das Khattri and that the work of selling agency 1 

in respect of the oil manufactured by the Mysore t 

Government done by the assessee was his own t 
separate business. On the application of the 1; 
assessee, the following question has been referred 
by the Tribunal for our decision: 


“Q. Whether, on the above facts, the Tribunal 
was justified in drawing the inference that the 
commission agency in the joint name of the 
appellant and Lala Banarsi Das held under the 
deed of agreement, dated 1-3-1942, was not a 
partnership?” 

(4) Learned counsel for the assessee has con¬ 
tended that the question has not been properly 
framed by the Tribunal and has presented an 
application under section 66(4) of the Indian 
Income-tax Act. requesting that the question be 
re-framed as follows: 

”Q. Whether the sum of Rs. 5,986-9-9 earned by 
the applicant as commission from the Mysore 
State Government from Sandalwood oil Agency 
is exempt from Excess Profits Tax?” 

The argument of the learned counsel Is that the 
question, as framed by the Tribunal, confines the 


i 

1 
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aissessee to one contention only, viz., that the sum 
of Rs. 5,986-9-9 earned by the assessee from the 
selling agency business was not liable to Excess 
Profits Tax, only because it had been earned m 
a business carried on by the assessee in partner¬ 
ship with Lala Banarsi Das Khattri. The ques- 
I tion has been sought to be reframed in an attempt 
to challenge the liability of the amount earned 
by the assessee to Excess Profits Tax on two other 
grounds: One ground that the learned counsel 
wanted to urge was that, even though the selling 
k agency business might not have been carried on 
r in partnership with Lala Banarsi Das Khattri. yet 
it was a business of the assessee which was sepa¬ 
rate and distinct from his old business of manu¬ 
facturing scent and scented oil and dealing in 
foreign scents and. for the purpose of Excess Pro¬ 
fits Tax, the amount earned in the selling agency 
business should not be added to the income from 
his old business: the other ground was that the 
profits from the selling agency business were 
earned in the State of Mysore and as such those 
profits were exempt from being charged to Excess 
Profits Tax under the third proviso to S. 5 of the 
Excess Profits Tax Act. 

(5) The application of the assessee under 
S. 66 (4) of the Indian Income-tax Act has to be 
disallowed as w'e are not satisfied that the points 
of law, which the learned counsel wants to urge 
after having the question re-framed, arise out of 
the appellate order of the Income-tax Apoellate 
Tribunal. The scope of the jurisdiction of the 
High Court in references under S. 66. Income-tax 
Act, is restricted to deciding questions of law 
raised by the case referred to the Court by the 
Tribunal. Their Lordships of the Judicial Com¬ 
mittee in — ‘Commr. of Income-tax. B and O. v. 
Kameshwar Singh of Darbhanga’. AIR 1933 PC 
j 108 at pp. 114-115 (A) remarked: 

“The duty of the High Court under S. 66(5) is to 
‘decide the questions of law raised’ by the case 
referred to them by the Commissioner and it is 
for the Commissioner to state formally the 
questions which arise. Here the High Court 
itself formulated the question to be decided as 

being.Their Lordships deprecate this 

departure from regular procedure, but, in the 
circumstances, have not thought it proper to 
■decline to exoress their view on the question 
thus informally presented.” 

The words "questions of law raised by the case” 
have since been interpreted in the various High 
Courts and there are two decisions of this Court 
•^Iso. In ‘In re Govind Ram Tansukh Rai', (1944) 
12 ITR 450 (All) (B). a Bench of this Court held: 

■“It is not necessary that all legal arguments in 
support of a contention should be put forw^ard 
before the Assistant Commissioner or the Com¬ 
missioner so long as the contention itself is 
'Substantially put forward and variation is per¬ 
missible in regard to legal arguments in sup¬ 
port of the contention provided they clearly 
and properly arise on the facts found and on 
the contention raised by the assessee.” 

j In — ‘Mahabir Prasad v. Commr. of Income-tax. 
C. P.’, air 1952 All 271 (C). in considering the 
scope of sub-section (4), S. 66, Indian Income-tax, 
^e hold : 

“Sub-section (4), to our minds, is w'ide enough to 
cover such a case and if this Court is satisfied 
that the statement of the case is insufficient, it 
can refer the case back to the Income-tax 
Appellate Tribunal to give a fuller statement.. 
If the Court then considers that it would like 
to have further statement of facts and other 
questions referred to it, it can always pass suit- 
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able orders under Section 66(4) of the Income- 
tax Act. The point is covered by the decision 
of a Bench of the Bombay High Court in — 
‘Khandvala and Co. v. Commr. of Income-tax'. 
AIR 1947 Bom 89 (D).” 

The Bombay High Court, in — ‘AIR 1947 Bom 
89 (D)’, held ; 

"When a statement of case, with the question 
of law framed by the Tribunal, is filed in 
Court for disposal, if a party is aggrieved and 
wants to contend that certain further facts 
ought to be stated, or certain questions of law 
should be raised, he can make an application 
by way of notice of motion. That should be 
heard along with the case stated by the Tribu¬ 
nal for the Court’s opinion. At that time, the 
Court will consider whether the statement of 
case is complete for the question of law raised 
by the Tribunal. The Court can also consider 
whether, on the case stated by the Tribunal, 
the proper question is raised or not. That is 
the proper time for an aggrieved party to bring 
to the notice of the Court that certain further 
and other facts are necessary to be stated or 
certain further or other questions of law arise 
and should be brought for decision by the 
Court.” 

These decisions clearly indicate that the princi¬ 
ple governing the application under S. 66(4), In¬ 
come-tax Act, is that the High Court can ask 
for further statement of facts on questions of 
law already framed by the Tribunal and, further, 
the Court can reframe question referred so as 
to cover points of law which really arise on the 
facts already found by the Tribunal in the case. 
It is not within the scope of the powers of the 
High Court to frame a new question of law not 
framed by the Tribunal which does not arise on 
the facts found in the case, or, which requires 
further facts to be found and stated by the Tri¬ 
bunal besides the facts already found and stated. 

(6) Learned counsel for the assessee has very 
strongly relied on a decision of the Nagpur High 
Court in — ‘Mohanlal Hiralal v. Commr. of In¬ 
come-tax’, AIR 1953 Nag 173 (E), in which the 
learned Judges held : 

"In interpreting the expression ‘the question of 
law arising out of such order’. Chagla, C. J., 
summed up the correct legal position very 
tersely thus : 

“.looking at the plain language of 

the section apart from any authority, I should 
have stated that a question of law arose out 
of the order of the Tribunal if such a question 
was apparent on the order itself or it could be 
raised on the facts found by the Tribunal & which 
were stated in the order. I see no reason to 
confine the jurisdiction of this Court to such 
questions of law as have been argued before 
the Tribunal or are dealt with by the Tribunal. 
The Section does not say so and there is no 
reason why we should construe the expression 
‘arising out of such order’ in a manner un¬ 
warranted by the ordinary grammatical con¬ 
struction of that expression’: — ‘Madanlal 
Dharnidharka v. Commr. of Income-tax’, AIR 
1949 Bom 24 at p. 25 (F).” 

This view of the Nagpur High Court, or the 
view of the Bombay High Court which it follows, 
is, in no way, in conflict with the opinion which 
we have expressed above and which is supported 
by the decisions of this Court and the Bombay 
High Court and does not widen the scope of the 
jurisdiction of the High Court beyond answering 
the question of law framed by the Tribunal after 
asking for further statement of the facts or 
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answering questions of law after reframing them 
so as to cover points of law arising out of facts 
found in the case. The application of this prin¬ 
ciple to this case rules out the contention of the 
learned counsel for the assessee that the ques¬ 
tion referred by the Tribunal should be reframed 

as suggested in the application under S 66(4) 
of the Act. 

(7) The facts necessary for deciding the two 
questions of law, which learned counsel wanted 
to argue by amendment of the question referred 
to us, have not all been found bv the Income- 
tax Appellate Tribunal, probably for the reason 
that those contentions were not raised before it 
and, consequently, it had no occasion to investi¬ 
gate into those facts. As the facts stated above 
show, the Tribunal did hold that the agency 
business of the assessee was not carried on in 
partnership with Lala Banarsi Das Khattri and 
for this purpose, the Tribunal held that each 
of the two persons alleged to constitute the 
partnership carried on separate business activities 
through their respective firms by means of a 
separate staff, separate office and separate set of 
dealings, keeping separate account of their res¬ 
pective transactions and had also entered into 
certain separate and Independent dealings out o^ 
the Sandal oil stock received by them as com¬ 
mission agents and earned profits on them. 

The word ‘separate’ used in this finding was 
meant to distinguish between the activities of the 
assessee and the activities of Lala Banarsi Das 
Khattri as commission agents of the Mysore Gov¬ 
ernment. This word was not used to connote that 
the commission agency work of the assessee was 
separate from his previous continuing business 
of manufacturing scents and scented oils and 
dealing in foreign scents. The Tribunal did not 
enter into the question whether the assessee kept 
a separate staff, separate office and separate ac¬ 
counts of the commission agency business apart 
from the staff, office and accounts of the old 
business of manufacturing scents and scented oils 
and dealing in foreign scents. The Tribunal 
would have investigated this question of fact, if 
it had been contended by the assessee before it 
that his commission agency business was sepa- 
i-ate and distinct from his old business even 

might not have been in partnership 
mth Lala Banarsi Das Khattri. The ground 
^at learned counsel wanted to urge. can. there¬ 
fore, be considered only after obtaining fresh 
facts from the Tribunal and cannot, therefore, 

be said to be a question of law raised bv the 
case referred to us. 

(8) Similarly, the second argument that learn- 
^ counsel wanted to urge, would also require a 

Tribunal whether the 
commission agency business were 
earned by the assessee in the State of Mysore 
or at his place of business In Kannauj. The 
facts found only show that the oil was supplied 
Mysore Government from an area to 
Indian Income-tax Act did not apply 
^d the commission was also sent to the assessee 

income, which was 
e^ed by the assessee. arose out of the assessee’s 
dealing with the Mysore Government as well as 
out of the activities which the assessee had to 
carry on at various places in stocking and selling 

Si! it* It cannot, therefore. 

j ^ enough facts have already been 

found by the Tribunal which would show that 
the profits from the selling agency business were 
^roed in the State of Mysore and, consequently, 

1 r. is not permissible for us to re-frame the oues- 
tion so as to permit the assessee to contend that 


Beni Ram v. I.-T. Commr. (V. Blmgava, J .) 


A. I. B. 

the profits were exempt from being charged to 
Excess Profits Tax under the third proviso to 
S. 5, Excess Profits Tax Act. We are, therefore 
not inclined to re-frame the question and dis^ 
miss the application under S. 66(4) of the Tnrii an 
Income-tax Act. 

(9) In these circumstances, the only question, 
that falls to be determined by us, is the question 
which has already been framed by the Tribunal 
and referred to us for decision. The burden of 
proving that the commission agency business 
cairied on by the assessee was in partnership 
with Lala Banarsi Das Khattri lay on the asses¬ 
see. To discharge this burden, the assessee has 
relied on the agreement of agency entered into 
between the assessee and Lala Banarsi Das 
Khattri as one party and the Government of 
Mysore as the other party. It has been contend¬ 
ed that, under this agreement, the assessee and 
Lala Banarsi Das Khattri had jointly taken, 
the sole selling agency from the Mysore Govern¬ 
ment and had given a joint guarantee for the 
sale of the oil, that they were also joint guarantors 
in respect of all other obligations to Mysore Gov¬ 
ernment and that the commission earned on the 
oil purchased was to be equally shared by them, 
and this shows that the business of sole agency 
constituted a partnership between the assessee 
and Lala Banarsi Das Khattri. 

It is to be noticed that the assessee has not 
produced any deed or agreement of partnership 
executed by the assessee and Lala Banarsi Das 
Khattri, nor has anj' other evidence been adduced 
to prove what the agreement ‘inter se’ between 
the assessee and Lala Banarsi Das was. The 
terms of the agreement with the Mysore Govern¬ 
ment do not, in our opinion, necessarily lead to 
5!^ inference that the assessee and Lala Banarsi 
Das Khattri, in working jointly as selling agents, 
bad agreed to enter into a partnership. Even» 
persons, y.'ho may not be partners in carrving] 
on commission agency business, may make thern- 
selves jointly resixmsible to the principal grant-f 
ing t.jc agency in respect of matters arising bet-f 
ween the commission agents and the principal, 
but this circumstance would not indicate thad 
such persons must be acting as partners. The 
lights of such persons ‘inter se’ would have 
be determined by the terms of the agreement' 
between them and not by the terms of the agree-, 
ment jointly entered into by them with the^ 
principal. Occasions arise when persons indivi¬ 
dually may not be in a position to comply with 
the terms demanded for granting the commission 
agency, or. when persons may combine to take 
j saency jointly in order to avoid competition- 
and thus obtain more favourable terms. 

The mere fact of taking the agency jointlv 
would not necessarily constitute partnership. To 
constitute partnership under S. 4 of the Indian 
I^rtnership Act. persons should have agreed to 
share profits of a business carried on by all or 
^ them acting for all. The two ingredients, 
which are necessary to constitute partnership, 
are an agreement to share the profits and the 
carrying on of the business by all or any of 
them acting for all. The agreement with thei 
Mysore Government does not show that there 
was any agreement between the assessee and 
Lala Banarsi Das Khattri to share the "profits" 
of the selling agency business. On the other 
hand, even the contention of the assessee is that 
the agreement between the assessee and Lala 
Banarsi Das Khattri was to share the "commis¬ 
sion" on the oil purchased from the Mysore Gov¬ 
ernment. The commission earned on the oil 
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purchased cannot be said to be the profits of the 
selling agency business. 

The facts found by the Tribunal show that 
the agency business did not consist of merely 
purchasing oil from the Mysore Government. 
Under the agreement with the Government, the 
assessee and Lala Banarsi Das Khattri had not 
merely to purchase the oil but they had to carry 
out a number of other operations. They were 
required to take delivery of the oil and ware¬ 
house it at their own expense. They were also 
required to insure the oil to its full value against 
all risks and losses out of their own pockets. 
They had to incur expenditure on advertisement 
and were to be re-imbursed to the extent of 
Rs. 500/- a year only by the Mysore Government. 
If the expenses on advertisement exceeded 
Rs. 500/, the excess had to be borne by them; 
and if there was a surplus, it could be appro¬ 
priated by them. For carrying on all these‘acti¬ 
vities they had to maintain a staff and incur 
other expenses. The commission earned by them 
could only turn into profits after setting off all 
these and other incidental expenses. 

The agreement between the assessee and Lala 
Banarsi Das Khattri was only to share the com¬ 
mission while there was no agreement to share 
the various expenses. It is, therefore, clear that 
the facts established by the assessee do not. in 
the absence of proof of the terms of the agree¬ 
ment between the assessee and Lala Banarsi Das 
Khattri, prove that a partnership between them 
had come into existence. There are the further 
facts that the assessee and Lala Banarsi Das 
Khattri had separate business activities through 
their respective firms by means of a .separat‘d* 
staff, separate office and separate set of dealings. 
They were keeping separate accounts of their 
respective transactions and had also entered into 
certain separate and indepedent dealings out of 
the Sandal oil stock received by them as com¬ 
mission agents and earned profits on them. Sepa- 
I’ate accounts of expenditure had to be kept by 
each of them and no common expenses were in¬ 
curred nor any net profits worked out or ascer¬ 
tained. An extract from the ‘Rokar Bahi’ of 
the assessee has been placed before us by the 
Tribunal as a part of the statement of the case. 
It shows that even the sum of Rs. 500^- received 
from the Mysore Government for expenses over 
advertisement was equally divided by the assessee 
and Lala Banarsi Das Khattri irrespective of the 
actual expenditure incurred by each on advertis¬ 
ing the Sanda,! oil. All these circumstances lead 
to the inference that, though the assessee and 
Lala Banarsi Das Khattri had entered into a 
joint agreement with the Mysore Government, 
they kept their own business separate from each 
other and did not enter into any agreement 
Inter se’ to share the profits arising from the 

commission agency as a whole. 

(10) The word ‘profit’ was explained by Fletcher- 
Moulton L. J. — Tn re Spanish Prospecting Co. 
Ltd.’, (1911) 1 Ch- S2 at p. 98 (G), as follows : 

“ ‘Profit’ implies a comparison between the state 
of a business at two specific dates usually 
separated by an interval of a year. The fun¬ 
damental meaning is the amount of gain made 
hy the business during the year. This can only 
be ascertained by a comparison of the assets 
of the business at the two dates." 

Later, in his judgment, Fietcher-Moulton L. J. 

proceeded to hold : 

“We start, therefore, with this fundamental 
definition of profits, namely, if the total assets 
of the business at the two dates be compared, 


the increase which they shew at the later date 
as compared with the earlier date (due allow¬ 
ance of course being made for any capital in¬ 
troduced into or taken out of the business in 
the meanwhile) represents in strictness the 
profits of the business during the period in 
question.” 

This definition of the v;ord ‘profits’ clearly indi¬ 
cates that profits depend on the total assets at, 
the beginning of a period and at the end of 
that period and the ascertainment of these pro¬ 
fits without actual stock valuation would always 
depend on the calculation of the gross receipts- 
during the period and the gross expenditure in¬ 
curred during that period. The receipts alone 
without having any regard for the expenditure 
cannot be deemed to be the profits of the business. 
The assessee and Lala Banarsi Das Khattri had, 
agreed to share the gross receipts of the business, 
namely, the commission and the contribution 
towards expenses for advertisement paid to them 
by the Mysore Government. There was no agree¬ 
ment to share the expenses which have also tO' 
be taken into account in working out the profits. 
We, therefore, hold that the Tribunal was justi¬ 
fied in drawing the inference that the commis¬ 
sion agency in the joint name of the assessee 
and Lala Banarsi Das Khattri held under the 
deed of agreement, dated the 1st of March, 1942, 
was not a partnership. 

(11) We answer the question accordingly. The 
assessee shall pay costs to the Department which, 
we assess at Rs. 400/- 

E/R.G.D. Answer accordingly. 
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MALIK C. J. AND V. BHARGAVA J. (28-9-1953). 

Ram Swarup Bangalimal, Applicant v. Commr. 
of Income Tax, U. P. & V. P. Lucknow, Respon¬ 
dent. 

iMisc. Case No. 164 of 1948. 

Income Tax Act (1922), S. 13 — Option of asses¬ 
see. 

Under the well recognised system of accoun¬ 
tancy, the assessee has the right to value his 
closing stock at market price or cost price 
whichever is less, and, in the absence of a 
proof or finding that the assessee has been 
regularly valuing his stock at cost price, even 
though the market price may have been less¬ 
or. in the absence of evidence that, in any 
year, the market price is less than the cost 
price, it cannot be said that he has made 
a change in the method of accounting. Even 
If the assessee has not substantiated his plea 
that he had always been valuing his stock: 
at cost pries or market price, whichever was 
less, the Income-tax Officer is entitled to add 
back the difference between the cost price 
and the market price to the income shown 
by the assessee only if he can arrive at a 
definite finding that there had been a change- 
in the regular method of accounting employed 
by the assessee and the burden of proving 
that there had been such a change is on 
the Department. It was held that the assessee 
was entitled to value his closing stock at market 
rate. Case law relied on. (Para 14) 

Anno: Income Tax Act S. 13, N. 4. 

CASES REFERRED: Paras. 

(A) (1926) 12 Tax Cas 813: 1926 SC 20 7 

(B) (1949) 65 TLR 725; 1949-2 All ER 889 £ 
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(C) (1941) 23 Tax Cas 174 8 

<D) (V12) AIR 1925 Mad 1242; 2 ITC 14 8 

(E) (V36) AIR 1949 Mad 580: 1949-17 ITR 1 9 

(F) (’37) 1937-5 ITR 261 (Bom) 12 

<G) (V17) AIR 1930 PC 56: 57 Ind App 21 

(PC) ' 13 

(H) (V25) AIR 1938 PC 1: 65 Ind App 1 (PC) 13 

J. Swarup, for Applicant; S. C. Das, for Res¬ 
pondent. 

MALIK C. J.: 

The question referred to this Court for its deci¬ 
sion in compliance with an order under section 
66 (2) of the Indian Income-tax Act is— 

“Whether on the facts and in the circumstances 
of this case, the assesses was entitled to value 
his closing stock at market rate?” 

(2) The assesses is a firm mainly carrying on 
wholesale cloth business. The accounts produced 
showed a total turn-over of Rs. 12.81,375/-. The 
receipts showed a balance of Rs. 9,263/- in favour 
of the assessee. After deducting certain expenses 
the assessee, however, worked out a net loss of 
Rs. 13.915'-. In preparing the Profit and Loss 
Account the assessee had valued his closing stock 
at the market rate at Rs. 1,64,191/-. The cost 
price of the said stock was, however, Rs. 2,27,913/-. 
The Income-tax Officer was of the opinion that 
the assessee should have valued his closing stock 
at the cost price as he had been doing in previous 
years and he added back the difference between 
Rs. 2.27.913/- and Rs. 1.64,191/-. l.e., Rs. 63.722/-. 
The Appellate Assistant Commissioner and the 
Tribunal agreed with the decision of the Income- 
tax Officer. 

(3) The assessee had pleaded that his usual 
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(6) We are asked to answer the question, whe¬ 
ther the assessee was entitled to value the closiiig 
stock at market rate, when in the previous year# 
he had been valuing it at cost price. 

(7) In — ‘Whimster & Co. v. Commissioners of 
Inland Revenue’, (1926) 12 Tax Cas 813 at p. 
823 (A), it was laid down that in preparing profits' 
and gains for the purposes of Income-tax two 
principles must be kept in mind: In the first 
place, the profits of any particular year of account¬ 
ing must be taken to consist of the difference 
between the receipts from the trade or business 
during such accounting period and the expenditure 
laid out to earn those receipts. In the second 
place, the account of profit and loss to be made up 
for the purpose of ascertaining that difference 
must be framed consistently with the ordinary 
principles of commercial accounting, so far as 
applicable, and in conformity with the rules of 
the Income Tax Act, or of that Act as modified 
by the provisions and schedules of the Acts regu¬ 
lating Excess Profits Duty, as the case may be. 

(8) No correct picture of the profits and loss 
account can be had unless the opening and the 
closing stocks are also taken into account. Two 
principles have now become well settled (1) that 
the assessee is entitled to value the closing stock 
either at cost price or market value whichever is 
lower and (2) that the value of closing stock must 
be the value of opening stock in the succeeding 
year, that is. an assessee cannot close his accounts 
and value his stock at a particular figure and the 
next morning on the first day of the next year he 
cannot value it at a different figure. — Tn Hals- 
bury’s Laws of England, Hailsham Edition. Volume 
17. page 124, paragraph 232 is as follows: 


method of accounting was that at the end of the 
year, for the purpose of the preparation of his 
Profit and Loss Account, he used to value the 
closing stock either at cost price or at market 
price, whichever was lower, and that he had 
followed the same practice in the year in ques¬ 
tion. He further pleaded that by reason of the 
textile control restrictions, which came into force 
in June 1943, there was an appreciable fall in 
the market price and he could not expect any 
relaxation of the controls and the rise in prices 
so as to recover what he had paid for the stock.’ 

(4) 'The Appellate Tribunal held — and it is 

also stated in the Statement of the Case — that 

the assessee had failed to prove that he had 

always valued the closing stock at the lower of 

the two prices — the cost price and the market 

price. It is stated in the Statement of the Case 

that the method followed in preparing the Profit 

and Loss Account by the assessee was that he 

valued his stock at cost price and in the year in 

question there had been a departure from the 

method of valuation followed in the previous 
years. 


“It is to be observed that the allowance by the 
Inland Revenue authorities of a writing down 
of stock when market value is lower than cost 
is in effect the allow'ance of a reserve for a 
future unrealised loss, and as such is an excep¬ 
tion to the general rule that precautionary re¬ 
serves are not allowable.’’ 

In — ‘Inland Revenue Commissioners v. Cock, 
Russell and Co. Ltd.’. (1949) 65 TLR 725 (B). it 
was held that In valuing stock In trade for the 
purpose of ascertaining the profits of a business 
for revenue purposes it is proper to consider each 
item of stock separately and to take it at cost, 
or value it at market value, whichever is the 
lower. Clauson. L. J. in — ‘B. G. Utting & Co. 

Ltd. v. Hughes’, (1941) 23 Tax Cas 174 at p. 185 
(C). said; 

“The normal method of dealing with this Item 
would be to make it up by calculating cost or 
market value, whichever is the lower, of the 
various assets represented." 

In ‘Spicer and Pegler’s Practical Auditing. Sixth 
Edition, Page 170, basis of valuation of stock is 


(5) We may mention that though the assessee follows: 

may not have succeeded in proving, his case that “Stock should be valued at cost or market price, 
he had valued his closing stock at the lower of whichever is lower at the date of the Balance 

the two figures — the cost price and the market Sheet. 

price the Department has not established that In this connection, the term “market value" ^ 

in any year the assessee had valued his stock at means either the replacement value or the 

cost price though the market price might have selling value, whichever is the lower . 

hof!! burden of proving that there has In no case should the value be higher than 

^S-nge m the method of accounting was cost, even though the market value has risen, 

Ainrilrit absence of any as this would result In taking profit before the 

eyiaence tnat the assessee had in any year valued sale is effected and the profit earned. On the 

nis stock at cost price, even though the market other hand, a fall in the market value, due to 

lower, it cannot be said a fluctuation in the price, need not be consider- 

wiat tne method of accounting followed by the ed if the value has since risen. A permanent 

assessee was to value his stock at cost price even fall in value, however, must be taken Into 
tnough the market price might have been less. account. 



1954 

stock is a floating asset, and as such must be 
brought into account at its realisable value, when 
that value is lower than cost.” 

The reason for this has been given by Coutts- 
Trotter, Chief Justice in — ‘Commissioner of 
Income-tax, Madras v. Chengalvaraya Chetty’, AIR 
1925 Mad 1242 at p. 1243 (D), to enable a trader 
more evenly to distribute his loss. The learned 
Chief Justice observed: 

‘‘I should add that the accepted rule is that the 
assessee in crediting the closing stock figure is 
to take either the cost price or the market value 
whichever be the less — a provision obviously 
intended to be in favour of the trader and 
enables him more evenly to distribute his loss.” 

(9) The learned Chief Justice Rajamannar. in 
— 'Commissioner of Income Tax and Excess Pro¬ 
fits Tax, Madras v. Messrs. Chari and Ram, 
Madura’, AIR 1949 Mad 580 (E), has said: 

“The accepted basis of valuation of stock is cost 
or market value, whichever is lower, at the date 
to which the accounts for a period are made 
up.” 

As regards the reason for the rule the learned 
Chief Justice has observed as follows: 

“If one can speculate on the rationale of the rule, 
which allows an assessee to adopt the market 
value when it is lower than the cost, it appears 
to be this: If one were to imagine a sale taking 
place on the closing day of the entire stock, it 
is reasonable to expect that the articles of 
which the market value is lower would not 
fetch anything more than at those rate, and 
therefore loss would be certain. But there would 
be no assurance that there would be a market 
for the entire stock of articles of which the 

) market value is higher and therefore it would 
be,hazardous “to assume that the entire stock 
could be sold at the prevailing market rate 
and necessarily bring in a profit.” 

Whatever may be the reason for the rule it is 
now well settled that while the Income-tax 
Department is not entitled to anticipate profits 
and compute such anticipated profit as income 
the trader has been given a concession, not by 
any statute but by the general practice of ac¬ 
countancy, to value his closing stock at cost or 
market value whichever Is lower, so that he may 
be able to spread out his loss. 

(10) In the case before us on behalf of the 
Commissioner of Income-tax, reliance is placed on 
the fact that the assessee has not claimed that 
he made a change in the method of accounting 
and his plea that he had always been valuing 
the stock at market price or cost price which¬ 
ever was lower has not been found to be true. 
On behalf of the Commissioner of Income-tax 
reliance is also placed on the fact that the asses¬ 
see had always been valuing his stock at cost 
price and. it is said, that he is bound by the 
method of accounting regularly followed by him 
and as he has not even alleged that he had made 

I a change in the method of accounting there is 
no reason to give him any relief. 

(11) Section 13 of the Indian Income-tax Act 
makes it clear that the Income-tax authorities are 
bound to accept the method of accounting regularly 
employed by the assessee for computation of his 
income unless the method employed by him is 
such that in the opinion of the Income-tax Officer 
the income, profits and gains cannot properly be 
deduced therefrom. In that case the Income-tax 
Officer has been given the right to make the 
computation on such basis and in such manner 


Allahabad 667 

as he may determine. Section 13 of the Income- 
tax Act is as follows : 

“Method of accounting income, profits and gains 
shall be computed, for the purposes of Sec¬ 
tions 10 and 12, in accordance with the method 
of accounting regularly employed by the 
assessee : 

Provided that, if no method of accounting 
has been regularly employed, or if the method 
employed is such that in the opinion of the 
Income-tax Officer, the income, profits and 
gains cannot properly be deducted therefrom, 
then the computation shall be made upon such 
basis and in such manner as the Income-tax 
Officer may determine.” 

(12) As regards the assessee’s right to change 
the method, learned counsel for the Commissioner 
of Income-tax has urged that though the assessee 
may have the right to change the method of ac¬ 
counting adopted by him, one method of account¬ 
ing can be replaced only by another regular 
method of accounting. In — ‘Ramkumar Kedar- 
nath v. Commr. of Income-tax, Bombay’, (1937) 
ITR 261 (Bom) (F), Beaumont. Chief Justice said: 

"Although I think it is open to an assessee to 
change the regular basis on which he keeps 
accounts, still if he seeks to do that he must 
satisfy the Commissioner on proper evidence 
that he has in fact changed the regular basis 
of accounting. I do not think here he did in 
fact change the regular basis of accounting 
except for this particular half year; and if 
the company had been reinstated again and 
had continued the agency agreement as before, 
there is nothing to show ths.t the basis on 
which the accounts had been kept in the past 
would not have been continued in future.” 

(13) On behalf of the Commissioner of Income- 
tax it is, therefore, urged that unless it is esta¬ 
blished that the assessee has now adopted a 
regular method of accounting of valuing his stock 
at market price or cost price, whichever is less, 
he should not be allowed to value the closing 
stock at the market price which was lower in 
the accounting year in question. Reliance is 
placed on the observations of their Lordships of 
the Judicial Committee in — ‘Commissioner of 
Income-tax, Bombay Presidency v. Ahmedabad 
New Cotton Mills Co. Ltd.’, AIR 1930 PC 56 (G), 
that: 

"The one thing that is essential is that there 
should be a definite method of valuation adopt¬ 
ed which should be carried through from year 
to year, so that in case of any deviation from 
strict market value in the entry of the stock 
at the close of one year it will be rectified by 
the accounts in the next year.” 

We were at one time inclined to the view that 
the words ‘method of accounting’ in this section 
do not relate to the question of the valuation of 
the closing stock but mean whether the assessee 
had been keeping his account on cash basis or 
on mercantile basis or had followed the hybrid 
system of accounting, that is, partly mercantile 
and partly cash. In view, however, of the obser¬ 
vations made by their Lordships of the Judicial 
Committee in — ‘Commr. of Income-tax, Bombay 
Presidency v. Ahmedabad New Cotton Mills Co 
Ltd.’, (G)’, referred to above, and — ‘Commr. of 
Income-tax. Bombay v. Sarangpur Cotton Manu¬ 
facturing Co.. Ltd.. Ahmedabad’. AIR 1938 PC 
1 (H), we must hold that how the closing stock 
was to be valued must also be deemed to be part 
of the method of accounting. 

(14) We have already said that it has been 
found that the assessee had all along been valu- 
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ing his stock at cost price. It has not been shown 
on behalf of the Department that, in any year, 
the market price was less than the cost price. 
It cannot, therefore, be said that the assessee 
was following the method of valuing his stock 
at cost price even though the market price might 
have been less. Under the well recognised system 
of accountancy, the assessee had the right to 
value his closing stock at market price or cost 
price whichever was less and, in the absence of 
a proof or finding that the assessee had been 
regularly valuing his stock at cost price, even 
though the market price might have been less, 
or. in the absence of evidence that, in any year, 
the market price was less than the cost price, 
it cannot be said that he has made a change 
in the method of accounting. No doubt, the 
assessee has not substantiated his plea that he 
had always been valuing his stock at cost price 
or market price, whichever was less, but the In¬ 
come-tax Officer was entitled to add back the 
sum of Rs. 63,722/- to the income shown by the 
assessee only if he could arrive at a definite find¬ 
ing that there had been a change in the regular 
method of accounting employed by the assessee 
and the burden of proving that there had been 
such a change was clearly on the Department. 

In the statement of the case, the Tribunal has 
said that, on the record, there was no evidence 
produced by the assessee to prove that he had 
valued his opening and closing stocks in earlier 
years at cost simply because, in all those years, 
the cost price was lower than the market price. 
Learned counsel for the Department had. how¬ 
ever. to admit that the only fact known was 
that the assessee had always valued his stock at 
cost price but there w-as nothing on the record 
from which it could be deduced that, in those 
years, the market price was less. In the circum¬ 
stances. it does not appear to be possible to draw^ 
an inference that the assessee had adopted the 
regular method of valuing his stock at cost price 
even if the market price was lower and, conse¬ 
quently, in valuing his stocks in the accounting 
year in question at the lower market price, it 
cannot be said that the assessee was changing 
the regular method of accounting employed by 
him in the past. It cannot, therefore, be held 
that the assessee w^as not entitled to value his 
closing stock at m.arket rate. This is our answer 
to the question referred to us for decision. 

(15) We do not think that this is a case in 
which the assessee should get his costs as the 
plea taken by him that he had ahvays been 

stock at cost or market price. 
W'hichever was lower, had been rejected by the 

Tribunal and no reference was asked for speci¬ 
fically on that point. 

B/H.G.P. Reference answered. 
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(LUCKNOW BENCH) RANDHIR SINGH J 

(4-1-1954) 

Rasool and others, Defendant-Appellants v 
Ramzan Ali, Plaintiff-Respondent. 

S. C. A. No. 647 of 1947, against decree of Civil 
J., Bara Banki, D/- 21-7-1947. 

(a) Easements Act (1882), S. 35 — Right of 
privacy — (Custom (Oudh) — Right of privacy). 

The custom of a right of privacy is of 
general prevalance and is commonly recognis¬ 
ed and it is open to a Court to take judicial 
notice of such a custom in the province of 


Oudh under S. 67 of the Evidence Act. 10 
All 358; AIR 1935 All 1002, Ref. (Para 3) 

Amio: Easements Act, S. 35, N. 4. 

(b) Easements Act (1882), S. 35 — Right of 
privacy — Question of fact — (Civil P. C. (1908)* 
S. 100). 

Where the lower appellate Court found 
that it has not been proved satisfactorily that 
the new window existed exactly at the place 
where a window existed previously this ques¬ 
tion of fact cannot be reagitated in the High 
Court. (Para 4) 

Anno: Civil P, C., Ss. 100-101, N. 52, 50. 

1953 Mulla: S. 100, P. 367, N. “No....fact” (8 
Pts. extra in N. 52 to Ss. 100-101 in AIR Com. — 
Pts. (1) to (u) in Mulla taken under various appro¬ 
priate notes to Ss. 100-101 in AIR Com.) 

1953 Mulla: S. 100 (Topic discussed in N. 50 
to Ss. 100-101 in AIR Com. extra — See how’ever^ 
N. “No.fact” on P. 367 in Mulla). 

Easements Act, S. 35, N. 4. 

(c) Easements Act (1882), S. 35 — Right of 
privacy. 

If the existence of an old window at the 
place where a new window has been opened 
has not been proved, and if the new window 
substantially invades the right of privacy of 
the plaintiff's house, the defendant cannot be 
allowed to retain the window at its present 
location. It is however always open to the 
defendant to so readjust his window, or to 
close up the lower portion to a height so that 
no part of the plaintiff’s court-yard becomes 
visible to a person standing in front of the 
window on the floor of the room, and there 
can be no valid objection to the opposite party 
to this. (Para 4) 

Anno: Easements Act, S. 35, N. 4. 

CASES REFERRED : Paras 

(A) (’88) 10 All 358: 1888 All WN 135 3 

(B) (V22) AIR 1935 All 1002: 159 Ind Cas 683 3 

Akhtar Husain, for Appellants; H. A. Siddique^ 
for Respondent. 

JUDGMENT; This is a defendant's second 
appeal arising out of a suit brought by the plain¬ 
tiff for a mandatory injunction to require the 
defendant to close up a window opened by him 
in one of his rooms built on the upper storey 
on the ground that it overlooked the court-yard 
of the plaintiff’s house and invaded the privacy 
of the occupants of the house. 

(2) The defence in the case was that the 
window in the new room was at the place where 
one existed in the tiled apartment which stood 
at the place where the new room was built. The 
trial Court came to the conclusion that the new 
window had been opened at the place where the 
old one existed in the tiled apartment. The 
Court, therefore, dismissed the suit. The plain¬ 
tiff then went up in appeal and the learned Civil 
Judge of Barabanki who heard the appeal revers- ^ 
ed the finding of the trial Court and decreed 

the plaintiff’s claim for the closure of the window. 

The defendant has now come up in second appeal. 

(3) The question as to whether an old window 
existed at the place where the new window has 
been opened is concluded by a finding of the 
lower appellate Court as it Is a question of fact. 

The learned Counsel for the appellant has. how¬ 
ever, argued that the defendant had an absolute 
right to the enjoyment of air and light and as 
such he could not be restrained from having aa 
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opening in the shape of a window in the wall 
of his new room. 

The right of privacy is recognised in this pro¬ 
vince for a very long time and has been the 
subject of judicial pronouncements in various 
cases. The leading case, — ‘Gokal Prasad v. 
Radho’, 10 All 358 (A), has been followed in 
various other cases and in the latest pronounce¬ 
ment of this Court, in — ‘Nihal Chand v. Mt. 
Bhagwan Dei’, AIR 1935 All 1002 (B). the earlier 
cases have all been reviewed and referred to. It 
has been held in this reported case that the 
custom of a right of privacy is of general preva¬ 
lence and is commonly recognised and it is open 
to a Court to take judicial notice of such a 
custom in this province under S. 57 of the Evi¬ 
dence Act. In view of these decisions it is not 
open to the appellant to successfully raise the 
plea that no right of privacy, such as was claimed 
by the plaintiff in this case, existed. 

(4) The lower appellate Court found that it 
had not been proved satisfactorily that the new 
window existed exactly at the place where a 
window existed previously and in view of this 
finding of the low-er appellate Court this ques¬ 
tion of fact cannot be reagitated in this Court. 
If the existence of an old window at the place 
where a new window has been opened has not 
been proved, and if the new window substantially 
invades the right of privacy of the plaintiff's 
house, the defendant cannot be allowed to retain 
the'window at its present location. 

It has, however, been suggested by the learned 
Counsel for the appellant that the defendant 
may be allowed to have his window readjusted 
or to close a part of the window so that the 
court-yard of the plaintiff may not be visible to 
any one standing in front of the window'. It is 
always open to the defendant to so readjust his 
window, or to close up the lower portion to a 
height so that no part of the plaintiff’s court¬ 
yard becomes visible to a person standing in front 
of the wdndow on the floor of the room, and 
there can be no valid objection to the opposite 
party to this. There is thus no force in this 
appeal. It is dismissed with costs. It will be 
open to the defendant to close the low^er portion 
of the window or to readjust it so that the 
privacy of the plaintiff’s court-yard is not invaded. 

B/H.G.P. Appeal dismissed. 
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MUKERJI AND ROY JJ. (9-3-1954) 

State V. Dalsingar Singh and others, Opposite 
Party. 

Reference No. 324 of 1951, against order of 
Asst. Sessions J., Faizabad, D/- 8-8-1951. 

Criminal P. C. (1898), S. 307 — Proper method 
of approach in cases referred under S. 307. 

In the trial of an offence before the jury, 
the jury are the sole judges of the facts 
and it is the right of the accused to have 
the benefit of the verdict of the jury. Even 
if the Sessions Judge or the High Court 
would, if left to themselves, have arrived at 
a different verdict, it is not competent to 
the Sessions Judge to make a reference un¬ 
der S. 307 nor the High Court to accept the 
same and substitute their own verdict for 
the verdict of the jury provided the verdict 
was such as could be andved at by a rea¬ 
sonable body of men on the facts and cir- 
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cumstances of the case. AIR 1954 SC 173; 

AIR 1946 PC 151, Poll. (Para 5) 

Anno: Cr. P. C., S. 307 N. 11. 

CASES REFERRED : Paras 

(A) (V41) AIR 1954 SC 173: 1954 Cri LJ 

451 (SC) 4 

(B) (V33) AIR 1946 PC 151: 47 Cri LJ 

905 (PC) 4 

P. C. Chaturvedi and A. G. A., for the State; 
Maharaja Bahadur Lai, for Opposite Party. 

KOY J. : 

This is a reference by the Assistant Sessions 
Judge of Paizabad under S. 307, Criminal P. C. 
Seven persons were put on trial before him un¬ 
der S. 435, Penal Code. The trial was by a jury. 
The jury returned a unanimous verdict of guilty. 
The learned Assistant Sessions Judge disagreed 
with that verdict and has made the reference on 
the ground that the verdict of the jury w'as 
perverse and was not sustainable upon the evi¬ 
dence that was produced in the case. 

(2) The case for the prosecution was briefly 
this : Bhagwati Prasad Singh, a resident of 
village Pratappur, carried on fairly extensive 
cultivation in another village Masodha w'hare he 
has his owm “chliawni”. The accused are his 
‘pattidars’ who have been continuously litigating 
with him for several years. On the night of the 
16th and nth of April, 1950, while Bhagwati 
Prasad Singh had gone to another village to 
attend the ‘tilak’ ceremony of his relation, the 
accused at about midnight entered his ‘khalyan’ 
in village Masodha where 14 piles of wheat and 
other grain were stored and his men Ram 
Bharose. Ram Dhani and Muttur were keeping 
watch. They set fire to those piles intending to 
cause damage to the grain. 

Ram Bharose got up and raised an alarm 
which woke up Ram Dhani and Mattur who also 
joined in the alarm. Subsequently other people 
came to the place. It was alleged that the accused 
standing outside the boundary wall of the 
“chhawni” threatened those who wanted to ex¬ 
tinguish the fire with dire consequences. The 
result was that almost all the piles of grain were 
completely burnt dowm, causing a loss of about 
Rs. 3.000 -. It was further alleged that the 
accused ran away when people of village Navada 
turned up. The complainant returned to Jalal- 
pur next day where he received information 
about this arson. He w'ent to the soot and found 
that almost his entire ‘khalyan’ had been burnt 
down. He then lodged the first information re¬ 
port at police station Jalalpur on 17-4-1951, at 
7 P.M. 

(3» The prosecution examined certain witnesses 
in the case inclusive of Bhagwati Prasad Singh, 
Ram Bharose. Muttur and Chattarpal. The 
learned Se.ssions Judge discussed their evidence 
in the charge wdiich he laid before the jury and 
wrongly specified that only three witnesses, 
namely. Ram Bharose, Muttur and Chattarpal 
“depo.sed that the accused actually set fire to 
the ‘khalyan’.” We have gone through the evi¬ 
dence of these witnesses and we have not been 
able to find anyw'here in their testimony that 
they deposed that the accused actually set fire 
to the ‘khalyan’.” On the contrary what had 
been stated by them was that Ram Bharose 
who was the earliest to rise could not see how 
the fire w'as set, and the others who w^oke up 
later on only saw the accused persons going out 
from the ‘khalyan’ and standing out and 
threatening those who came there that they 

would be dealt with severely if they helped in 
extinguishing the fire. p u la 
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This evidence was not laid in its true per¬ 
spective by the learned Sessions Judge before the 
jury in drawing their attention to the fact that 
it was only a circumstantial piece of evidence. 
The Judge did not also direct the attention of 
the jury to the fact as to what is required of 
circumstantial evidence in order to establish a 
charge against an accused beyond any shadow of 
doubt. In fact, we find that the charge to the 
jury was entirely one-sided to which there was 
a clear misdirection as well as a non-direction. 
In the concluding portion of the charge the 
learned Assistant Sessions Judge drew the atten¬ 
tion of the jury to the delay in the lodging of 
the first information report, to the fact that the 
prosecution had not examined a single indepen¬ 
dent witness, to the fact that it was a dark 
night and any miscreant who sets fire will in 
the normal course run away, and also to the 
fact that Bhagwati Singh had made repeated 
and futile attempts to get the accused convicted, 
and that it would not, therefore, be safe to con¬ 
vict the accused unless there was clear, con¬ 
vincing and independent evidence in the case. 
But. as we have already noticed, the learned 
Assistant Sessions Judge failed to mention in the 
charge that the whole case rested upon the 
circumstantial evidence, and he also erred in 
specifying in the charge that Ram Bharose, 
Muttur and Chattarpal deposed that “the 
accused actually set fire to the ‘khalyan’.” In 
our judgment, the verdict of the jury was con¬ 
siderably influenced by this mis-direction and 
non-direction. 

(4) The proper method of approach in matters 
of references under S. 307. Criminal P. C. re¬ 
cently came to be considered by the Supreme 
Court in — ‘Akhlakali v. State of Bombay’. AIR 
1954 SC 173 (A). Their Lordships in referring to 
the Privy Council decision in — ‘Ramanugarh 
Singh v. Emperor’, AIR 1946 PC 151 (B) where 
the Privy Council resolved the conflict of autho¬ 
rities which was till then prevalent in India and 
accepted the view that the High Court will only 
interfere with the verdict of the jury if it finds 
the verdict “perverse in the sense of being un¬ 
reasonable”, "manifestly wrong" or “against the 
weight of evidence" and quoted the following 
observation of their Lordships : 

“Under sub-s. (1), two conditions are required 
to justify a reference. The first, that the Judge 
must disagree with the verdict of the jury, 
calls for no comment, since it is obviously^ the 
foundation for any reference. The second, that 
the Judge must be “clearly of opinion that it 
is necessary for the ends of ju.stice to submit 
the case" is important, and in their Lordships’ 
opinion provides a key to the interpretation of 
the section. The Legislature no doubt realised 
that^ the introduction of trial by jury in the 
mofussil would be experimental, and might 
lead to miscarriage of justice through jurors, 
in their ignorance and inexperience, returning 
erroneous verdicts. Their Lordships think that 
the section was intended to guard against this 
danger, and not to enable the Sessions Judge 
and the High Court to deprive jurors, acting 
pronerly within their powers, of the right to 
determine the facts conferred upon them by 
the Code. 

If the jury have reached the conclusion 
upon the evidence which a reasonable body of 
men might reach, it is not necessary for the 
ends of justice that the Sessions Judge should 
refer the case to the High Court merely be¬ 
cause he himself would have reached a diffe¬ 
rent conclusion upon the facte, since he is not 


the tribunal to determine the facte. He must 
go further than that and be of opinion that 
the verdict is one which no reasonable body of 
men could have reached upon the evidence. 
The powers of the High Court in dealing with 
the reference are contained in sub-s. (31. It 
may exercise any of the powers which it might 
exercise upon an appeal, and this includes the 
power to call fresh evidence conferred by S. 
428. The Court must consider the whole case 
and give due weight to the opinions of the 
Sessions Judge and jury, and then acquit or 
convict the accused. 

In their Lordships’ view, the paramount con¬ 
sideration in the High Court must be whether 
the ends of justice require that the verdict of 
the jury should be set aside. In general, if the 
evidence is such that it can properly support 
a verdict either of guilty or not guilty, accord¬ 
ing to the view taken of it by the trial Court, 
and if the jury take one view of the evidence 
and the Judge thinks that they should have 
taken the other, the view of the jury must pre¬ 
vail, since they are the judges of fact. In such 
a case, a reference is not justified, and it is 
only by accepting their view that the High 
Court can give due weight to the opinion of 
the jury. If, however, the High Court considers 
that upon the evidence no reasonable body of 
men could have reached the conclusion arrived 
at by the jury, then the reference was justified 
and the ends of justice require that the verdict 
be disregarded ; 

(5) Their Lordships went on to observe that 
that was the correct method of approach in re¬ 
ferences under S. 307, Criminal P. C. If the facts 
and circumstances of the case are such that a 
reasonable body of men could arrive at the one 
conclusion or the other, it is not competent to 
the Sessions Judge or the High Court to substi¬ 
tute their verdict in place of the verdict which 
has been given by the jury. The jury are the soki 
judges of the facts and it is the right of thfj 
accused to have the benefit of the verdict of thfi 
jury. Even if the Sessions Judge or the Higli 
Court would, if left to themselves, have arrivecT 
at a different verdict, it is not competent to th(j 
Sessions Judge to make a reference nor the Hign 
Court to accept the same and substitute theijj 
own verdict for the verdict of the jury providecj 
the verdict was such as could be arrived at b.’ | 
a reasonable body of men on the facts and cir¬ 
cumstances of the case. 

(6) Having regard to the position which we 
have set out above as governing the present case, 
we are clearly of opinion that the facts and 
circumstances of the case and the evidence were 
not properly put before the jury by the learned 
Assistant Sessions Judge and the charge to the 
jury suffered both under mis-direction and non¬ 
direction which led the jury to come to a con¬ 
clusion which they may or may not otherwise 
have arrived at if the evidence had been pro¬ 
perly put and the circumstances properly de¬ 
tailed. Under these circumstances, we are led to 
the conclusion that there has not been a proper 
trial and the case must go back to the 
court for a retrial. Accordingly, we accept the 
reference for reasons stated by us, but ^ 
the ground on which it has been recommended 
by the learned'Assistant Sessions Judge, and set 
aside the verdict of the Jury and send back the 
case to the lower court for trial in accordance 
with law. 

B/VB.B. Retrial ordered. 
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HARISH CHANDRA J. (4-1-1954) 

Bipat Ram and another, Applicants v. The 
State. 

Criminal Revn. No. 1753 of 1953, against order 
of Sessions J., Gorakhpur, D/- 30-9-1953. 

Criminal P. C. (1898), Ss. 561-A and 497(5) — 
Inherent power of Sessions Judge to cancel bail. 

If an accused who has been granted bail 
misuses his liberty and absents himseh 
without proper cause in a case proceeding 
before a Court, that Court has inherent 
jurisdiction to cancel the bail previously 
granted by it. A Court must have full power 
to enforce its orders, maintain its authority 
and see that the progress of the case is not 
hampered by anything. AIR 1951 All 836; 
AIR 1952 All 39, Disting. (Para 2) 

Anno: Ci\ P. C.. S. 497 N. 7. 

1949 Mitra: S. 497, P. 1520 N. 1313, “Sub-section 

(5) .... bail” (The fact that 41 Cri LJ 251 is 
impliedly overruled by AIR 1945 PC 94 (97): 46 
Cri LJ 662, not indicated in Mitra). 

Cr. P. a, S. 561A N. 8. 

1949 Mitra: S. 561A (Topic discussed in N. 8 
to S. 561A in AIR Com. not independently dealt 
with in Mitra). 

CASES REFERRED : Paras 

(A) (V38) AIR 1951 All 836: 52 Cri LJ 

1505 3 

(B) (V39) AIR 1952 All 39: 1952 Cri LJ 241 5 

K. M. Sinha for Applicants; M. B. Bhatnagar 
for the State. 

ORDER: This is a revision application against 
an order of the Sessions Judge, Gorakhpur, can¬ 
celling the bail of the applicants. It is said that 
he had no jurisdiction to do so. 

(2) It appears that the learned Sessions Judge 
granted bail to the applicants in a case wiiich was 
proceeding in his court against them. 17-8-1953, was 
fixed for the hearing of the case. Tliey absented 
themselves and submitted medical certificates 
which were accepted and 30-9-1953, was fixed for 
the hearing of the case. But on 30-9-1953, 
they were again absent, and only a telegram was 
received by the court from one of them indicating 
that the other was ill. At the request of the Dis¬ 
trict Government Counsel, the learned Sessions 
Judge cancelled the bail. I think he acted quite 
correctly. If an accused who has been granted 
bail misuses his liberty and absents himself with¬ 
out proper cause in a case proceeding before a 
court, that court has inherent jurisdiction to can¬ 
cel the bail previously granted by it. A court 
must have full power to enforce its orders, main- 
l^in its authority and see that the progress of the 

is not hampered by anything. 

(3) My attention has been drawn to the case of 
-- ‘B^hchu Lai v. State’, AIR 1951 All 836 (A) 
m which a Division Bench of this Court held that 
a Court of Session had no jurisdiction to direct 
the cancellation of the bail already gi*anted by it 
to an accused person. But that was a case which 

proceeding in the court of a Magistrate and 
the Sessions Judge had granted bail acting under 
S- 498, Criminal P. C. It was held that he could 
tiot subsequently cancel the bail which he had 
P^viously granted to the accused. The question 
Whether the Sessions Judge had inherent jurisdic¬ 
tion to cancel the bail or not was considered by 
the Court. It was held that this inherent jurisdio 
tion could be exercised by the High Court alone 
™der S. 561-A of the Code and that a Sessions 
'hidge had no Jurisdiction to cancel it under that 


section, it Deing a Division Bench case it is bind¬ 
ing on me although 1 feel that the view that a 
court cannot amend, vary or rescind any order 
passed by it even though the altered circumstances 
may justify such a step may lead to practical diffi- 
cuicies and that it was not the intention of the 
Legislature that it should be so. 

No doubt, a judgment once signed cannot be 
altered or reviewed except to correct a clerical 
error (see S. 369, Criminal P. C.). But vai'ious orders 
are passed by a court from time to time during 
tile progress of a case and the orders once passed 
have oiicu to be amended, varied or rescinded when 
circumstances justify it. A court may reject an 
applicarion presented on behalf of an accused per¬ 
son praying that iiis personal attendance be exempt¬ 
ed. But it may on a subsequent application and 
on a consideration of certain circumstances amend 
the order and grant him such exemption. Other 
instances of a similar nature may easily be con¬ 
ceived. But on the view taken by the Court in 
the case referred to above which, as I have stated 
above, is binding on me, I find that there are 
considerations wliich distinguish the present case 
from the one referred to above. 

It appears that it was urged before the Court 
in that case that the law recognises the existence 
of iniierent powers in every Court even in the 
absence^ of an e.xpress provision in that behalf in 
the Code. Their Lordships observed: 

“The principle is that whenever it is found im¬ 
possible to do something which the law requires 
a court to do and that something is not expressly 
authorised in the Code the omission has to be 
rectified by resort to the fiction that ui the 
absence of an express provision in the Code, 
toe law empowers the doing of everything neces- 
^ry for the doing of justice for which alone 
Courts of law exist, the rules of procedure being 
merely rules for rendering aid in achievin^^ the 
eventual result and not to hinder the doing of 
mat which is right.” 

But they say: 

■‘Where, however, a case is pending before a 
Mag*strat€ and the Sessions Judge admits the 
accused to bail, the power of cancellation of the 
order cannot be deemed to inhere in the Court 
of Session for two reasons: (i) Because he is 
not served of the trial or inquiry, and (2) Be¬ 
cause the provisions of S. 561-A do not confer 
any jurisdiction on the Sessions Court.” 

present case, however, proceedings 
were going on before the Sessions Judge himself 
ana m my view he had inherent jurisdiction to 
cancel the baU which he had granted to the ac¬ 
cused peisons when he found that they were ab- 
^nting themselves \\1thout reasonable cause and 
delctymg the progress of the case. 

(5) Another case which has been cited before 

^id that the Sessions Judge had no inherent 
power to cancel the bail which he had once grant¬ 
ed to an accused person. The facts of the case are 
not clear. But it seems to me that in that case 

proceedmgs were going on in the Court 

Sessions Judge 

(6) I, therefore, see no reason to Interfere and 

Sp^nrd^^ application. Let the papers be returned 
TOe order staying the operation of the order of the 

^a^ed 30-9-1953, is dis- 

(7) It is certified that this Is a fit case for anneal 

to the Supreme Court. appeal 

B/VHH. Application rejected. 



A. 1. R. 
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Sita Ram, Appellant v. Mool Chand and others. 
Respondents. 

First Appeal No. Nil of 1953, from decree of 
1st Civil judge (Tribunal), Saharanpur, D/- 3-9- 

1953. 

Conrt-fees Act (1870), Sch. I, Art. 1; Sch. II, 
Art. 11 — Applicability and Scope — (Displaced 
Persons (Debt Adjustment) Act (1951), Ss. 13, 
14^ 6^ 27) — (Civil P. C. (1908), S. 2(2)). 

Inasmuch as the word “decree” is not defin¬ 
ed in the Court-fees Act, one has to look to 
the Act under which the order has been pass¬ 
ed in order to determine whether the order 
is, in fact, a decree or a mere order for the 
puposes of the Court-fees Act. 

Application was filed by a displaced creditor 
under S 13, Displaced Persons (Debt Adjust- 
^nt) Act. Out of four debtors only one 
who was a ‘pro forma’ respondent appeared 
and said he had no objection to decree being 
nassed On the date fixed for hearing of 
Application ex parte, the Tribunai rejected 
the application inasmuch as the remaining 
three respondents were residing in a place to 
which the Act did not apply. The question 
was what court-fee was payable on the memo- 

randum of appeal; 

Held, that the definition, of ‘decree’as given 
in Civil P. C.. was no guide in such a case. 
As the debtors did not appear at all the case 
Ttras governed by sub-section (3) oi b. 
Saced Persons (D.A.) Act. S 14 does not 
■contemplate rejection of application filed 
Sr S. 13. Also the provision for rejection 
of applications such as one under S. 6 witn 
respect to applications of debtors is not made 
^rith respect to applications of cremtors 
under S. 13. Therefore, the order was a decree 
and not an order. The mere fact that the 
decision did not contemplate prepaptlon of 
anv schedule as required by S. 27 of the Act 
was no reason why it should not be regarded 
as a decree. Thus, the appeal being an 
appeal from a final decree ad valorarn Court- 
under Sch. I. Art. 1 was payable and 
not one under Sch. I, Art. ^ ^ 

Anno' Court-fees Act. Sch. I, Art. 1. N. 17, 
sJi II. Art. 11. N. l: Civil P. C.. S. 2(2), N. 2. 

Ram Lai Anand, for Appellant. 


JUDGMENT : This is an appeal from the deci¬ 
sion of a Tribunal under the Displaced Persons 
(Debts Adjustment) Act. 1951, on an application 
made by a displaced creditor under Section 13 of 

the Act. 

(2) There v;ere four respondents and notices 
were issued to them. Three of them did not 
appear Only one of them appeared and said 
that tie had no objection to the decree being 
uassed as claimed. He was in the nature of a 
‘dto forma.’ respondent. A date was then fixed 
for the hearing of the application ‘ex parte’. On 
that date the tribunal was of the view that the 
claim was not maintainable Inasmuch as the 
three respondents who did not appear were resid¬ 
ing in a place to which the Act did not apply. 
It accordingly rejected the application. 

(3) The question is what court-fee Is pavable 
on the appeal. The appellant has paid a court- 
fee as on an appeal from an order not having 
the force of a decree under .Article 11 of Sche¬ 
dule n of the Court-fees Act, 1870. The ques¬ 


tion is whether the court-fee paid by him is 
correct or whether he should be required to pay 
an 'ad valorem’ court-fee under Article 1 of 
Schedule I as an appeal from a decree or an 
order having the force of a decree. 

(4) Learned counsel for the appellant points 
out that section 40 of the Act provides for appeals 
both from a final decree and a final order and 
Uiat this being an appeal from a final order no 
'ad valorem’ court-fee is payable. He refers me 
to S. 27 “Contents of decrees”, which requires 
that “in all cases in which the Tribunal passes i 
a decree on the application of a displaced person, 

it shall prepare a complete schedule of the 
creditors and of the assets and liabilities of the 
displaced person”. No such schedule has been 
prepared in the present case and he says that 
the order passed by the tribunal is, therefore, 
not a decree. He also refers to the definition of 
“decree” as given in Section 2(2) of the Code of 
Civil Procedure and says that the order passed 
by the Tribunal does not amount to an “adjudi¬ 
cation conclusively determining the rights of the 
parties with regard to all or any of the matters 
in controversy” and that the order cannot, there¬ 
fore, be regarded as a decree. 

(5) Learned Junior Standing Counsel pointr 
out that the definition, as given in the Code of 
Civil Procedure is no guide in the present cast 
Inasmuch as the word “decree” is not defined ir 
the Court-fees Act, 1870. and that it is necessary 
to look to the Act under which the order haf 
been passed in order to determine whether the 
order is, in fact, a decree or a mere order for 
the purposes of the Court-fees Act. I think 
that his contention is correct and that it is 
necessary to look to the provisions of the Dis¬ 
placed Persons (Debts Adjustment) Act, 1951, to 
find out whether the present decision of the 
Tribunal does or does not amount to a decree. 

Section 13 is followed by Section 14 which 
describes the procedure on the petition of a dis¬ 
placed person. Sub-section (1) provides for the 
issue of notice to the debtor calling upon him 
to show cause, if any, against the application. 
Sub-section (2) provides that if there is a dis¬ 
pute as to whether the applicant is a displaced 
creditor or not or as to the existence of the debt or 
as to the amount thereof, the Tribunal shall decide 
the matter, after taking such evidence as may be 
produced before It, and pass such decree in rela¬ 
tion thereto as it thinks fit. Sub-section (3) pro¬ 
vides for a case in which there Is either no such 
dispute or where the debtor has not appeared or 
ha.s no cause to show. The present case will be 
governed by sub-section (3) for. as we have seen, 
the debtor.s did not apoear at all. The sub-sec¬ 
tion is reproduced below : 

“If there is no such dispute or if the debtor 

does not appear or has no cause to show, the ] 

Tribunal may. after considering the evidence 

placed before it. pass such decree In relation ^ 

thereto as It thinks fit.” ' 

It would appear that under this sub-section the 1 
order which the tribunal passes would be a ^ 
decree and I do not think It will be possible to ^ 
say that it is only an order. It Is suggested that 
the decision of the tribunal in the present case ^ 
mav be regarded as an order refecting the appH' 
cation. But. as we have seen. Section 14. which 
P'^ovides the p^'oeedure with respect to claims by 
displaced creditors acalnst persons who are not bj 
displaced debtors, does not contemplate the nj 
rciertlon of an application. The rejection of an 
Application In certain cases Is. in fact, provided ijj 
in 8. 6 with respect to applications by display tjj 
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debtors for adjustment of debts. Such rejection 
of an application may amount to an order and 
not a decree, but no similar provision exists with 
respect to claims by displaced creditors made 
under Section 13 of the Act. 

The provisions contained in S. 27 regarding the 
“contents of decrees” are, in- my opinion, not 
helpful in determining whether the present deci¬ 
sion is or is not a decree. The mere fact that 
the decision in the present case does not con¬ 
template the preparation of any schedule, as 
referred to in that section, is no reason why the 
decision should not be regarded as a decree. In 
my view, S. 14 determines the nature of the 
present decision by the Tribunal which should 
be regarded as a decree. 

(6) The present appeal being thus an appeal 
from a final decree of a tribunal, an ‘ad valorem’ 
court-fee is payable and there is. therefore, a 
deficiency of Rs. 1176/4/- in the amount of court- 
fee paid on behalf of the appellant. 

(7) Three months’ tim.e is allowed for the pay¬ 
ment of the balance of the court-fee due from 
the appellant. 

B/H.G.P. Order accordingly. 
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MALIK C. J. AND SAPRU J, (5-1-1954) 

Shambhu Nath, Defendant-Appellant v. Hari 
Shankar Lal and others, Plaintiffs-Respondents. 

F. A. F. O. No. 353 of 1951 against decree of 
2nd Addl. Civil J., Benaras, D/- 26-9-1951. 

(a) Arbitration Act (1940), First Scheduiie, R. 3 
— Award when should be made. 

If the arbitrators have entered on the re¬ 
ference then the award must be made within 
four months from such date. If they have 
not entered on the reference the arbitrators 
may be called upon by notice in writing to 
^t and in that case the four months’ period 
is to be counted from the date of the notice. 

(Para 2) 

(b) Arbitration .Act (1940), S. 8(1) (c) and (2) 
■and First Schedule, K. 2 — Failure to appoint 
umpire — Waiver of irregularity — Estoppel — 
(Evidence Act (1872), S. 115). 

Where the arbitrators fail to appoint an 
umpire and the parties do not follow the pro¬ 
cedure prescribed by S. 3(l)(c) and S. 8(2), 
but appear before the arbitrators and produce 
all their evidence, they must be deemed to 
have v/aived the irregularity and are estopped. 
air 1951 All 474. Explained. (Para 3) 

Anno: Arbitration Act, S. 8 Note.s 1 and 4; Sch. 
I. R. 2 N. 1; Evidence Act, S. 115 N. 50. 

CASES REFERRED: Paras 

(A) (V9) AIR 1922 All lOS: 44 All 432 2 

(B) (V38) AIR 1951 All 474 4, 5 

Surendra Narain Singh, for Appellant; Rajesh- 
wari Prasad, for Respondents. 

MALIK C. J.: 

This is a defendant’s appeal against an order 
I>assed by the lower court directing that a decree 
be passed in terms of an award. The parties are 
brothers. On 17-8-1948, they entered into an agree¬ 
ment along with their mother Rajwantl and the 
dispute was referred to two arbitrators, Girdha- 
rilal and Madho Prasad. Within 10 or 12 days of 
the reference the two arbitrators started the work, 
gave notice to the parties and started recording 

1951 AI1./85 A 8G 


the evidence. On 25-7-1949 Rajwanti died On 
31-8-1950 one of the brothers, Hari Shanker LaL 
gave a notice to the arbitrators that they should 
proceed with the reference and give an award by 
an early date. On 1-10‘-1950, the award was given. 
Thereafter Hari Shanker Lal applied that the 
award be filed and made a rule of the court. The 
appiication was registered as a suit and notice was 
issued to Shambhu Nath and Kedar Nath. 
Shambhu Nath filed the following objections: 

(1) That the arbitrators had not complied with 
the provisions of Rule 2, Sch. 1, Arbitration 
Act and the award was void on that ground. 

(ii) That the award v;as given beyond time. 

(iii) That after Rajwanti s death the reference 
had elapsed and there was no fresh agree¬ 
ment of reference. 

(iv) That the arbitrators were personally in¬ 
terested in Hari Shanker Lal and the award 
was therefore vitiated as it was to benefit 
one of the arbitrators and the arbitrators 
were therefore guilty of misconduct. 

(2) Learned counsel has agreed that there is no 
substance in the third objection. It is not neces¬ 
sary for us to go into the fourth. The second ob¬ 
jection of limitation must be decided in favour of 
the appellant. Section 3 of the Arbitration Act 
(Act No. 10 of 1940) provides that: 

“3. An arbitration agreement, unless a different 
intention is expressed therein, shall be deemed 
to include the provisions set out in the First 
Schedule in so far as they are applicable to the 
reference.” 

Paragraph 3 of the First Schedule is as follows: 

■‘3. Tlie arbitrators shall make their award within 
four months after entering on the reference or 
after having been called upon to act by notice 
m ’ATiting from any party to the arbitration 
agreement or within such extended time as the 
Court may allow.” 


The lov/er court has held that the arbitrators have 
a right to make their award either within four 
months after entering on the reference or after 
having been called upon to act by notice in writ¬ 
ing, and as the notice to act was given on 31-8-1950 
the award was within time. We do not think that 
this view is sound. If the arbitrators have entered 
on the reference then the award must be made 
within four months from such date. If they have 
not entered on the reference the arbitrators may 
be called upon by notice in writing to act and in 
that case the four months’ period is to be counted 
from the date of the notice. 


neie in© aruiirators had entered on the reference 
10 or 12 days after the reference. That will be 
28tn or 30th August 1948. The four months ex¬ 
pired on the 28th or 30th December 1948. Seven 
months after the period fi.xed had expii’ed Raj¬ 
wanti died and almost after a further period of 
one year from that date a notice v/as given long 
after Uie expiry of the period of four months. In 
the circumstances, the award had clearly been 
given after the expiry of the period of limitation. 
This view is supported by a decision of this Court 
in — ‘Sardar Mai, Hardat Rai v. Sheo Bukhsh RaL 
Sri Narain’, AIR 1922 All 106 (A). 

(3) As regards the first point, that the arbi¬ 
trators had not appointed an umoire. reference is 

made to para. 2 of tns First Schedule of the Act 
which is as follows: 

2. If the reference is to an even number of arhi 
trators the arbitrators shall appoint an umpire 
not later than one month from the latest date 
of their respective appointments." 


674 Allahabad Mangat v. State (Kidwai J .) A. I. R 


If the arbitrators do not nominate an umpire then 
under S. 8(l)(c) a party has to serve the arbitrators 
with a notice in writing and if within 15 days they 
do not make the appointment then under S. 8(2J 
the court has the right to appoint an umpire. An 
umpire however is aifferent irom an arbitrator in 
this respect that, while the arbitrators have to sit 
together to make the award, the umpire is only 
called upon to act if the arbitrators have allowed 
the time to expire without making an award or 
have delivered to any party to the arbitration 
agreement or to the umpire a notice in writing 
stating that they cannot agree; the umpire then 
has to enter on the reference in lieu of the arbi¬ 
trators and to make his award within two months. 
(See paragraphs 4 and 5 of the First Schedule). 
Where, therefore, the arbitrators have agreed on 
all points, the umpire is not called upon to act at 
aU. 

In the circumstances, it may be that the failure 
to aK>oint an umpire is not such a breach of the 
above provision as to vitiate an award and might 
amount merely to an irregularity which it is pos¬ 
sible to waive. As the lower court has pointed out, 
if the parties had so desired they could have 
served notice on the arbitrators to appoint an 
umpire and on the failure of the arbitrators to 
maker such an appointment they could have moved 
the court. The parties however did not follow that 
procedure and in spite of the fact that the arbi¬ 
trators had not appointed an umpire they appeal^ 
ed before the arbitrators and produced all their 
evidence. In the circumstances the lower court 
has rightly held that the parties must be deemed 
to have waived the irregularity and were estopped. 

(4) Learned counsel for the appellant has, how¬ 
ever, relied on a decision of a Bench of this court 
to which one of us was a party, viz., — ‘Jawala 
Prasad v. Amar Nath’, AIR 1951 All 474 (B) and 
has urged that it has been held that the provisions 
of paragraph 2 of First Schedule are mandatory 
as the arbitrators are bound to appoint an umpire; 
in the absence of such appointment the award is 
invalid. The provisions of paragraph 2 of the 
First Schedule impose an obligation and it cannot 
be denied that the arbitrators should have appoint¬ 
ed an umpire. But the question remains, what is 
the effect of such failure. The question whether 
the parties had waived the irregularity and were 
estopped from questioning the award on that 
ground was not considered in that case as the 
point was not raised. The learned Judges took care 
to conJtoe their decision to the facts of that parti¬ 
cular case and have said that in the circumstances 
of “this particular case” the award made is not 
valid. 

(5) The lower court has held that the agreement 
of reference dispensed with the necessity of ap- 
Awinting an umpire. The relevant portion has 
been quoted by the learned Judge in his judgment. 
We find it difficult to agree with the learned Judge 
that the reference either expressly or by necessary 
implication ruled out the necessity of the arbi¬ 
trators appointing an umpire. In this connection 
it may be useful to quote from the judgment in 
— ‘Jawala Prasad’s case (B)’ already cited above 
where the learned Judges commented on similar 
provisions in the agreement of reference: 

“What the reference recites is that the parties 
had agreed to refer the case for decision jointly 
to two arbitrators, that they had nominated 
those two arbitrators and that the arbitrators 
had been authorised by them to decide the case 
after making such inquiries as they liked and 
after satisfying themselves in such manner as 
suits them. The so-called wide powers given to 


the arbitrators under the agreement are no 
larger than powers generally given by arbitra¬ 
tion agreements to arbitrators. They are not 
of such a nature as to make us hold that the 
condition requiring that the arbitrators shall 
appoint an umpire was dispensed with.” 

(G) The result, therefore, is that this appeal must 
be allowed, the order of the lower court be set*- 
aside and the plaintiff’s suit dismissed with costs 
in both the courts. 

B/V.R.B. Appeal allowed. 


A.I.R. 1954 ALLAHABAD 674 (Vol. 41, C.N. 269> 

KIDWAI J. (7-12-1953) 

Mangat and others, Applicants v. State. 
Oiminal Reference No. 118 of 1953. 

Criminal P. C. (1898), S. 350(1), Proviso (a) — 
“Commences his proceedings”. 

Where the accused does not. at the time 
when the new Magistrate commences his pro¬ 
ceedings, demand that the witnesses or any of 
them be re-summoned and reheard, the Magis¬ 
trate is not bound to accede to the demand 
made at a subsequent date. (Para 3) 

Anno: Cr. P, C., S. 350 N. 7. 

1947 Mitra: S. 350 P. 1089 N. 1015 “Proviso (a> 
.Accused”. 

D. Sanyal, for Applicants; Gopal Behari, for the- 
State. 

ORDER: This case has been referred by the 
learned Sessions Judge of Meerut for directing a 
Magistrate to examine the witnesses 'de novo’ 
since a request to that effect has been made and 
disallowed by the Magistrate. The facts upon 
which this recommendation has been made are 
that the complaint was originally filed on 14-9-195a 
in the court of Sri Aizaz Ahmad who was later 
transferred and was succeeded by Sri Parmesh- 
wari Dayal. Sri Bharadwaj succeeded Sri Parme- 
shwari Dayal and Sri R. P. Srivastava replaced 
Sri Bharadwaj. On 16-10-1951 Sri Bharadwaj 
asked the counsel for the accused whether he can 
claim a ‘de novo’ trial. One of the counsel who- 
represented ten out of twenty accused did not 
claim a ‘de novo’ trial; the other counsel made 
no statement. 

(2) When the matter came before Sri Srivastava 
on 6th of November 1951 Mr. Srivastava was not 
present in court on that date. The case was ac¬ 
cordingly adjourned to 10-11-1951. Again Mr. 
Srivastava was not present and the case was there¬ 
fore fixed for 22-11-1951. On that date the Magis¬ 
trate was present and so were the accused and 
their counsel as well as the prosecutor. An order 
was passed directing the case to be put up for 
the production of the defence evidence on 6-12- 
1951 since there was no time for doing anything 
in the case on 22-11-1951. No ‘de novo’ trial was 
claimed by the accused on this date in spite of 
the fact that they and their counsel were pre¬ 
sent. On the 6th December, also the Magistrate 
was not present and the case was taken up on 
29-12-1951, when a request was made for a ‘de 
novo’ trial. The learned Sessions Judge is of the 
opinion that 29-12-1951 was in fact the first day 
of hearing for the new Magistrate. 

(3) It is clear, however, that proceedings com¬ 
menced before the new Magistrate on 22-11-1951 
when the court was present, the accused were pre¬ 
sent with their counsel and the prosecutor was 
present. On that date the order that was- 





Lala Eaj Kishore v. Dist. Board of Seharanpur (M, L, Chaturvedi J,) 


Allahabad 675 


\ passed was that the case should be taken up on 

I the 6th of December, for the production of the de¬ 
fence evidence. That was the first occasion on 
which a demand should have been made by the 
defence that the prosecution witnesses or such of 
them as the defence desired should be resummon¬ 
ed because obviously the defence evidence can only 
be produced after the prosecution evidence had 
terminated. No such request was made. 




It must, therefore, be held that the accused did 
not, at the time when the new Magistrate com¬ 
menced his proceedings, demand that the wit¬ 
nesses or any of them be resummoned and re¬ 
heard. If a demand was made at a subsequent 
date, the Magistrate was not bound to accede to 
it and his order rejecting the request made on 

29-12-1951 was not against the provisions of S 350 
Criminal P. C. 


(4) This reference is, therefore, rejected and 
will be sent back to the court below. 


B/V.R.B. 


Reference rejected. 
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M. L. CHATURVEDI J. (4-5-1954) 

Lala Raj Kishore and others, Applicants v. Dis¬ 
trict Board of Seharanpur and others, Opposite 
Parties. 

Civil Misc. Writ No. 55 of 1954. 

(a) U.P. District Boards Act (10 of 1922), S. 174 
(2) (k) and S. 174 (1) — Bye-laws under — Bye 
law' 6, imposing license fee for working factory for 
crushing sugar cane or flour mills, Saw Mills, etc., 
is ultra vires — Fees and taxes, distinction — (Con- 
stitution of India, Arts. 265, 13 (1), Sch. VII List I 
Item 96, List II Item 66, List HI Item 47). 

Bye-law Nq. 6 of the Bye-laws framed by 
the District Board of Saharanpur, under S. 174 
(2) (k), U. P. District Boards Act, which were 
published in the Gazette dated 28-5-1949. im¬ 
posing a licence fee mentioned in bye-law 3 
for working of factories (sugar factories, saw 
mills, rice mills, oil mills etc.) is ultra vires 
the Board. (Para 23) 

Held that the amount of licence fee fix¬ 
ed under the bye-law was not fixed with the 
object of meeting merely the expenses of regu¬ 
lating the trade or of meeting the expenses 
that became necessary by virtue of the fram¬ 
ing of these bye-law's, but that the fee was 
fixed with a view to enhance the general reve¬ 
nues of the District Board. Misc. Writ No. 
7735 of 1951, D. - 6-3-1953 (All) Ref. (Para 22) 

The main characteristics of a licence fee 
are, that the fee is imposed on trade or call¬ 
ing itself, and not on the income derived from 
the trade or calling; that the licence fee can¬ 
not be imposed for raising the general reve¬ 
nues but only for purposes of being spent over 
the regulation of the trade or calling; and that 
> it must bear a relation to the expense that was 
expected to be incurred in doing so: AIR 1931 
PC 217, AIR 1953 Bom 242, and AIR 1953 All 
415, Relied on. (Para 7) 

The burden of proving that the levy is not 
what it purports to be on the face of it, lies 
on the person, who says that it is not a fee 
but a tax. The question is really one of fact. 

(Para 10) 

The court cannot accept that there is a 
rational nexus between the amount of the fee 


and the expenses, and the same are very close 
to each other because the Board, the levying 
authority, says that it is so. If allegations like 
these are accepted, it would amount to ac¬ 
cepting the ipse dixit of the Board. (Para 21) 

Where definite facts have been asserted in 
the affidavit filed by the petitioners along with 
the petitions, whicn have given the approxh 
mate amount of money recovered as the licence 
fee by the Board every year, and it is also 
said that not a single officer of the Board 
visited or inspected any of the factories be¬ 
longing to the petitioners and to others, nor 
has the District Board spent anything on the 
working of the bye-law under which the 
licences had been issued, and there is a clear 
assertion that there has been no increase in 
the stafl; of the Public Health Department at 
all since the introduction of the bye-law, and 
no special staff has been employed by the Board 
for Che purpose of regulating the petitioners’ 
trades, nor has any additional expenditure 
been incurred due to the enforcement of these 
bye-laws, in controverting these assertions, the 
Board should file their accounts. (Para 21) 


Mere extracts from the account-books typ¬ 
ed on separate sheets of paper which are not 
even copies of the account booKs, cannot be 
of any possible assistance. The omission of 
the District Board to file the account books, 
in spite of an opportunity being given to it’ 
goes against the District Board, and this fact 
can be taken into consideration in coming to 
a conclusion on the facts that have to be de¬ 
cided in the case. (Para 22) 

(b) Constitution of India Art. 226 — Other re 
medy open — Question of general importance. 


The general rule is that if another remedy 
is open, the High Court does not entertain a 
petition under Art. 226 of the Constitution, 
which has been filed for obtaining the same 
relief. But the rule is not one of universal 
application, and, in appropriate cases, the 
High Courts do entertain writ petitions, even 
though a regular suit may be maintainable 


(Pai-a 11 ) 

The circumstances of each case have to be 
considered and then a decision taken as to 
whether the discretion should be exercised or 

(Para 11 ) 




volved and the question was of general im¬ 
portance. it would be a proper exercise of the 
discretion of the High Court to decide the 
petition under Art. 226 on the merits. AIR 
^52 All 753 (FB); Writ Case No. 7735 of 1951 
D/- 6-3-1953 (All), Relied on. (Para 12) 


(c) Constitution of India, Art. 226 — Delay — 
palJenging validity of bye-law imposing license 
fees — Circumstances held outweighed delay. 

The delay of four years in applying for writ 
and challenging a certain bye-law of the Dis¬ 
trict Board imposing a licence fee on certain 
types of factories (Sugar emshing factory, flour 
and rice mills, saw mills etc.), even though 
they had been paying the fees for four years 
without challenge, held was out-weighed bv 
the circumstances that the constitution came 
into force only in 1950, that the legal position 
regarding the extent of power to impose license 
fees, was not known to the members of the 
public or even to the members of the bar in 
the Districts and that about 200 criminal nrn- 
secutions were pending at the instance of X 
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CASES REFERRED: Paras 

(A) (V18J AIR 1931 PC 217: 9 Rang 440 (PC; 7 


Board, for non-payment of the license fees, 
thus hampering the trade. (Paras 13, 14) 

(d) U. P. District Boards Act (10 of 1922) Ss, 186 
and 174 (2) (k) — Appeal under S. 186, Scope of 
— Challenging validity of bye-law itself — Main¬ 
tainability of writ application — (Constitution of 
India,. Art. 226). 

The appeal that is provided by S. 186. is 
against any order or direction made by a 
Board under a bye-law passed under Sec. 174 
(2) (k) of the Act, but it does not provide for 
an appeal to challenge the validity of the 
bye-law itself. S. 186 does not confer any 
right of appeal against the resolution of a 
Board passing a bye-law. 

Consequently the writ application challenging 
the validity of the bye-law, cannot be attack¬ 
ed on ground that the applicants should have 
moved under S. 186. (Para 15) 

(e) U. P. District Boards Act (10 of 1922) S. 174 
(1) — Scope — Sub-section does not empower 
Board to make bye-law imposing license fees or 
taxes. 

S. 174 (1) authorises the Board to make bye¬ 
laws consistent with the Act for the purpose 
of promoting or maintaining the health, safe¬ 
ty and convenience of the inhabitants and for 
the furtherance of the administration of the 
district under this Act, but it does not say whe¬ 
ther a bye-law framed under this sub-section 
may also impose licence fees or taxes. It gives 
a general power to the District Board to make 
bye-laws for the purposes mentioned therein. 
The clauses contained in sub-s. (2) are really 
illustrations of the power contained in sub-s. 
(1), and they show what nature of power has 
been conferred on the Board by S. 174 (1). 
The power contained in sub-s. (1) should be 
read as ejusdem generis to the powers con¬ 
tained in the different clauses of sub-s. (2). 

(Para 16) 

Even if it be assumed that it had the power 
to levy licence fees, its power should be read 
to be the same as contained in the different 
clauses enumerated in sub-section (2). If the 
fees imposed by this bye-law cannot be vali¬ 
dated under S. 174 (2) (k), it cannot be vali¬ 
dated under S. 174 (1). (Para 16). 

(f) U. P. District Boards Act (10 of 1922) S. 106 

_ Scope — Levy of fee — Court has power to 

determine whether amount of fee fixed by bye¬ 
law is reasonable or not — (Constitution of India, 
Art. 19 (1) (f) ). 

The word “fee" in S. 106 by itself denotes 
as to what kind of levy the District Board 
can imoase. The legal significance of the 
word “fee” is quite clear and its object is 
to recover money necessary for defraying the 
expenses of carrying out the purpose for 
which it is levied. The “fees” that a Dis¬ 
trict Board can impose must be “fees” and not 
“tax”. It cannot be said that the only res¬ 
triction imposed on the District Board in 
determining the amount of fees is that which 
goes beyond the reasonable restrictions which 
may be imposed under Art. 19 (1) (f) of the 
Constitution. That restriction is certainly 
there but the District Boards are statutory 
bodies having only those rights which are con¬ 
ferred uDon them by the statute. The statute 
does not authorise them to impose taxes but 
only gives them a power to levy certain fees, 
and the courts are entitled to determine whe¬ 
ther they are reasonable. (Para 17) 


(B) (V40) AIR 1953 Bom 242: ILR (1953; 

Bom 1187 8 

(c; (V40; AIR 1953 All 415: 1953 All LJ 60 9, 13 
(D; (V39) AIR 1952 All 753; 1952 All LJ 505 

(PB) 11 

(E) (’53) Civil Misc. Writ No. 7735 of 1951, 

D/- 6-3-1953 (All) 12, 22 

S. C. Khare, for Applicants; A. P. Pandy, for 
Opposite Parties. 

ORDER: This is a petition under Art. 226 of 
the Constitution by eight persons, who own 
machine, for hulling rice, or a flour mill, or an 
oil crusher or a sugar-cane crusher. Respondent 
No. 1 is the District Board of Shaharanpur and 
respondent No. 2 to 5 are lessees of the right of 
the respondent No. 1 to collect licence fee from 
the petitioners and others. 

(2) On 17-1-1948 the District Board of Shaharan¬ 
pur (respondent No. 1) approved certain draft bye¬ 
laws by means of a resolution and directed their 
publication in papers. They were published in 
the Hindi Weekly called “Hindu”, and in the 
English Weekly called the “Peoples General of 
Shaharanpur”. After the publication, the matter 
came up before the Board on 11-11-1948 when the 
Board finally approved the bye-laws and resolved 
that they should be submitted to the Commis¬ 
sioner for his sanction. The Commissioner sanc¬ 
tioned them and the bye-laws were published in 
the U. P. Gazette dated 28-5-1949, when they came 
into operation. 

These bye-laws were purported to have been fram¬ 
ed under S. 174 (2) (K) of the U. P. District Boards 
Act, and they directed the levy of a licence fee 
of Rs. 500/- per year on sugar factories propelled ^ 
by petrol, steam or electricity, a fee of Rs. 100/- ^ 

per year on crushers propelled by petrol, steam or 
electricity, a fee of Rs. 100/ - on centrifugal ^ 

machines propelled by engines, and a fee of Rs. ^ 

50/- each on certain flour mills, oil mills, rice ^ 

making machines, sawing machines, cotton cloth 
mills and certain other machines. 

(3) Under bye-law No. 1 the word “factory” was ^ 
to include sugar factory, flour mills, oil machines, 

rice making machines, cotton machines and saw- 
ing machines. Sugar factory was said to include ^ 
any factory in which sugar was prepared froin 
sugar-cane juice or from molasses or in which G^ 
is prepared from ‘shira’ and which was worked - 

by electricity, steam or oil, or by manual labour . 

by the old Khanchi or Bojha system or by centn- * 

fugal machines. 

Flour mills, oil, cotton, rice-making and sawing ^ 

machines were to mean all such machines where ^ 

work was done by electricity or petrol or w^r ^ 

or wind or any other mechanical contrivance, in© ^ 

machines worked by all the different petitioner* ^ 

came within the definition of factory. 

Bye-law No. 3 prohibited the starting, cstabli^- 
ing or maintaining of any factory within the rura ^ 
area of Shaharanpur district, unless a licence naa ^ ^ 
been granted on payment of the prescribed fee. j ^ 

Bye-law No. 4 made the Secretary of the 
trict Board as the Licensing Officer for M 

poses of these bye-laws and an appeal ^ % 

decision was to lie to the President of the 
Board. Certain conditions for the grant of 
licence were imposed by bye-law. No. 5 ^I) 

licence fee mentioned above was imposed by ^ j 

law No. 6. ^ I 

Bye-law No.j 7 provided for the procedure I ^ 

making an application; bye-law No. 8 provided tn 
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period during which a licence was to remain in 
lorce and bye-law No. 9 authorised tue Lacencing 
Ofiicer to suspend a licence. 

At the end the penalty for disobedience of the 
bye-laws was proviued, wnich could extend to Rs. 
lUO/-, and, in the event of a continumg breach, 
might extend to Rs. 5/- for eveiy day after the 
first conviction during the period tnat tne offender 
was proved to have persisted in the continuance 
of the offence. 

(4) The petitioners had been paying the licence 
fee since me date of its imposition in 1949 for 
about four years, when disputes arose and tiie 
petitioners and other factory owners refused to 
pay the licence fee. The present petition was filed 
in this Court on 4-2-1954, and tne prayers con¬ 
tained in this petition are that a writ or direc¬ 
tion in the nature of certiorari be issued quashing 
bye-law No. 6 mentioned above, that a writ or direc¬ 
tion in the nature of mandamus be issued to the 
respondents restrainmg them from enforcing bye¬ 
law No. 6 and that another wTit or direction in 
the nature of mandamus be issued directing res¬ 
pondent No. 1 not to prosecute the petitioners for 
omitting to take the licence for working their 
machines. There was a prayer for an ad interim 
order also, but no such interim order was passed 
at the time when this petition was admitted. 

(5j The petition is based mainly on the ground 
that the licence fee levied under bye-law No. 6 
was really a tax and has been imposed in order 
to raise the general revenues of tne Board and 
that it has wrongly been called a licence fee. It is 
said that the amount of the fee bears no relation 
to the expenses required lor regulating the trade, 
nor has tne District Board incurred any expense 
worth the name for the purpose of regulating the 
petitioner's trade. 

(6) The learned counsel for the respondent 
Board has controverted the petitioners' case on the 
points mentioned above, and has further argued 
that this writ petition should not be enlertamed, 
because there was the alternative remedy of a 
regular suit open to the petitioners and that under 
the circumstances of the case, the more appropriate 
remedy is the remedy of a suit and not that of a 
petition under Art. 226 of the Constitution. 

He also urged that during the pendency of this 
writ petition, the Board had amended the provi¬ 
sion under which the bye-law was originally pass¬ 
ed and it is now said that the bye-law should be 
deemed to have been passed under S. 174(1) of the 
District Boards Act, & this sub-section authorised 
the District Board to fix any amount of fee that it 
considered proper, there being no limitation im¬ 
posed in this sub-section as there is in S. 174(2)(k) 
of the Act. 

(7) Originally the position taken up by the learn¬ 
ed counsel for the Board was that any amount 
could be fixed by the Board as licence fee, and 
that it was not necessary that the amount fixed 
should bear any relation to the expenses that were 
to be incurred in regulating the trade. But this 
position was subsequently given up and the learned 
counsel agreed that oui* Constitution had made 
a clear distinction between a ‘tax' and a 'licence 
fee’, and he refeiTed me to items Nos. 82 to 89 
in List I of the 7th Schedule attached to the Con- 
stiution and said that the.se items related to the 
imposition of taxes, and item No. 95 authorised 
the levy of “fees". Similar was the position with 
respect to item Nos. 46 to 58, 60 and 62 which relat¬ 
ed to ‘tax’, and No. 68 which related to ‘fees’ in 
List II. 

He said that the main characteristics of a licence 
fee were that the fee was imposed on trade or 


calling itself, and not on the income derived from t 
Lae trade or calling; tlrat the licence fee could not 
be imposed for raising the general revenues but 
only lor purposes of being spent over the regula¬ 
tion of the trade or calling; and that it must bear 
a relation to the expense tnat was expected to be, 
incurred in doing so. I entirely agree with the pro¬ 
positions urged by the learned counsel subse¬ 
quently, and the learned counsel for the petitioners 
also does not challenge their correctness. 

Some of these propositions are borne out by the 
decision of the Privy Council in the case of — 
‘Pazundaung Bazar Co., Ltd. v. Municipal Corpo¬ 
ration of the City of Rangoon’, AIR 1921 PC 217 
(A). Theii' Lordsnips agreed with the views of the 
High Court and field ihat the licence fee might 
reasonably cover the cost of all special services 
necessitated by the duties and liabilities imposed 
upon the Corporation in respect of the supervision 
and regulation of private markets. 

(8) The Bombay High Court had to consider the 
point in the case of — ‘Ratilal Panachand v. State 
of Bombay’, AIR 1953 Bom 242 (B). The learned 
Judges quoted with approval a passage from Findley 
Shirras in his Science of PuDlic Finance, which 
IS helpful in understanding the difference between 
a tax and a fee. Fmdiey ShiiTas says: 

"Taxes are compulsory contributions to public 
auinorities to meet the general expenses oi Gov¬ 
ernment which have been incurrea for the public 
good and without reference to special benefits. 
Fees ai'e payments primarily in the public in¬ 
terest for special services which people must ac¬ 
cept v/hether willingly or not;....Fees are for 
governmental services, while prices are for ser¬ 
vices of a business character. They differ also 
from taxes in that they are payments for special 
benefits enjoyed by the payer, while taxes are 
for general benefits, expenses which are laid> 
as Aaam Smith says 'for the benefit of the whole 
society’. The essence of a tax is the absence 
of ‘quid pro quo’ between the tax payer and the 
public authority." 

(.9) The same is the principle laid down by this 
Court in the case of — ‘Biswa Nath Singh v. Dis¬ 
trict Board, Ballia', AIR 1953 All 415 (C). 

(10) The nature of licence fee having thus been 
explained, I have to consider whether the imposi¬ 
tion of the fee in this case was really for the pur¬ 
poses for which fee could be levied or it was im¬ 
posed for purposes of raising the general revenues 
of the Board. The burden of proving that the 
levy is not what it purport to be on the face of it 
lies on the person, who says that it is not a fee 
but a tax, and in the present case it is for the peti¬ 
tioners to show that the fee levied is really a tax 
in the garb of a licence fee. The question is really 
one of fact, and will be considered after consider¬ 
ing the other legal issues raised by the learned 
counsel for respondent No. 1. 

(11) The learned counsel for the respondent urg¬ 
ed that a writ petition was not maintainable as 
a suit for the same reliefs could have been insti¬ 
tuted before a regular civil court. The general i 
rule is that if another remedy is open, the High I 
Court does not entertain a petition under Art. 226 
of the Constitution, which has been filed for 
obtaining the same relief. The rule is not one 
of universal application, and, in appropriate cases, 
the High Courts do entertain writ petitions, even 
though a regular suit may be maintainable. 

A Full Bench of this Court in — ‘Buddhu v. 
Municipal Board of Allahabad’, AIR 1952 All 753 
(D> bad to consider this question and its decision 
was that no hard and fast rule could be laid down 
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Bs to the class of cases in which directions, orders 
or writs could be issued under Art. 226 and the 
class of cases in which they ought not to be issued. 
It held that there was no inflexible rule that in 
every case in which a fundamental right was in¬ 
volved, a decision should be given by the Court on 
rnerits in an application under Art. 226 and that 
there are also cases in which the existence of an 
alternative remedy may be a ground for the rejec¬ 
tion of the application. 

’ The circumstances of each case have to be con- 
.| sidered and then a decision taken as to whether 
the discretion should be exercised or not. They 
then laid down some of the principles which would 

justify the High Court in issuing a writ and their 
Lordships said: 

•'Where a general question of some public im¬ 
portance has been raised and it is desirable that 
It should be speedily decided and the parties 
should not remain under suspense for a long 
time and on the determination of the question 
the decision of the petitioner and others of his 
class whether to continue in the present avocar 
tion or to take some other will depend, the High 
Court can entertain the petition under Art. 226, 
even though an alternative remedy by way of a 
suit for injunction is available to the petitioner”. 

The learned Judges had to consider the validity of 
a bye-law passed by the Municipal Board of 
Allahabad prohibiting the slaughter of cows, and 
they held that in a case of that kind the High 
Court could properly enter into the merits of the 
petition and come to decision thereon. 

(12) A Division Bench of this Court, of which 
I was a member in — Civil Misc. Writ No. 7735 
of 1951 D/- 6-3-1953 (All) (E)’ quashed a bye-law 
passed by the Municipal Board of Allahabad im¬ 
posing a licence fee on the owners of certain flour 
mills. The point was considered in that case and 
it was held that, where a large number of persons 
were involved and the question was of general 
importance, it would be a proper exercise of the 
discretion of the High Court to decide the peti¬ 
tion under Art. 226 on the merits. These cases 
cover the point and conclude it against the con¬ 
tention of the learned counsel for respondent No. 1, 

and it is not necessary to go further into the 
matter. 


No. 1 on account of failure to pay the Ucence fee 
and it appears to be a bit hard that the persons 
be allowed to be convicted of the offence before 
the main question raised in the petition is finally 
determined. The matter also, to some extent, 
concerns the public at large because if the peti¬ 
tioners’ trades are unduly hampered, it is bound 
to result in inconvenience to the members of the 
pubUc. I, therefore, think that this is a petition 
which ought to be considered and decided on the 
merits, i may also mention that the Supreme 
Court has quashed a number of bye-laws passed by 
the Municipal Boards or the District Boards on 
the ground that they interfered with the peti¬ 
tioners’ fundamental right of trade. 

(15) The next point urged by the learned counsel 
for respondent No. 1 was that the remedies pro¬ 
vided by the District Boards Act were not pursued 
by the petitioners and they, therefore, were not 
entitled to have the question determined in the 
proceedings under Art. 226 of the Constitution. He 
referred to S. 186 of the District Boards Act, which 
provides for an appeal by any person aggrieved by 
any order or direction made by a Board under 
the powers conferred upon it by S. 95 or under a 
bye-law made under clause (k) of sub-section (2) 
of S. 174, to the District Magistrate in case no 
other oflicer has been appointed by the State 
Government, for the purpose. 

It is argued that the petitioners could have filed 
an appeal under this section, but they failed to 
seek this remedy. 

I have considered the argument, but I do not 
agree with the contention of the learned counsel. 
The appeal that is provided, is against any order or 
direction made by a Board under a bye-law passed! 
under S. 174(2)(k) of the Act, but it does not pro¬ 
vide for an appeal to challenge the validity of the 
bye-law itself. To my mind, the wording of this 
section is quite clear, and it does not confer any 
right of appeal against the resolution of a Board 
passing a bye-law. I think no appeal lay to the 
District Magistrate at the instance of the peti¬ 
tioners challenging the validity of the bye-law, 
and this contention of the learned counsel also 
fails. 

(16) I now come to the question of the inter¬ 
pretation of S. 174 (1) of the District Boards Act. 


(13) The question then arises whether, on the 
peculiar facts of the case. I should refuse to hear 
the petition on the merits. The learned counsel 
for respondent No. 1 has laid great stress on the 
fact that the licence fee had been paid for four 
years by the petitioners who have shown by this 
conduct of theirs, that there is no urgency in the 
matter and they might, therefore, very well be 
relegated to the ordinary procedure provided by 
law. 

This delay on the part of the petitioners in filing 
the present petition is very much against the 
petitioners, but there are other circumstances of 
the c^e, which outweigh this consideration. The 
Constitution came into force in January 1950 and 
before that date this Court had no power of issuing 
writs. The question that has been raised in the 
present petition, namely, that the licence fee must 
bear some relation to the amount of expenditure 
incurred in regulating the trade was not generally 
known to the members of the Public, or even to 
the members of the Bar in the districts. The posi¬ 
tion was made clear, as far as this Court is con¬ 
cerned, in the case of — ‘Biswa Nath Singh (O’ 
mentioned above. 


The contention of the learned counsel for res¬ 
pondent No. 1 on this point was that S. 174 (2) (k) 
imposes a restriction on the District Board while 
prescribing a licence fee on certain trades, which 
is to the efi'ect that the fee can be prescribed in 
order to defray the expenditure incurred by the 
Board for purposes of regulating the trades, but 
it is said that there is no such restriction contain¬ 
ed in S. 174(1) of the Act. But I think that this 
sub-section authorises the Board to make bye-laws 
consistent with the Act for the purpose of promote 
ing or maintaining the health, safety and con¬ 
venience of the inhabitants and for the furtheran(^ 
of the administration of the district under this 
Act, but it does not say whether a bye-law framed 
under this sub-section may also impose licence fees 
or taxes. It gives a general power to the District 
Boards to make bye-laws for the purposes mention¬ 
ed therein. The clauses contained in sub-section 
(2) are really illustrations of the power contained 
in sub-section (1), and they show what nature of 
power has been conferred on the Board by S. 174(1)- 
The power, in my opinion, contained in sub-section 
(1) should be read as ‘ejusdem generis' to the 
powers contained in the different clauses of sub¬ 
section (2). 


I (14) I also find that about 200 criminal prose- The respondent No. 1 expressly passed the resolu- 
cutions are pending, at the instance of respondent tion in 1949 under S. 174 (2) (k) and it is somewhat 
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curious that after the institution of this petition, 
it passed a resolution saying that the power should 
be taken to have been exercised under S. 174 (1). 
5till if sec. 174 (1) had given it any power to im¬ 
pose taxes or fees, and the provision of this Sub¬ 
section had authorised the passing of the bye-law, 
the bye-law could not be held to have been invalid. 
But, in my opinion, S. 174 (1) just gives a power 
to frame a bye-law and I cannot read in it any 
general power to levy taxes and fees under the 
'bye-laws passed under that sub-section. Even if 
I ^ it be assumed that it had the power to levy licence 
fees, its power should be read to be the same as 
contained in the ditterent clauses enumerated in 
sub-section (2). A bye-law passed under S. 174(1) 
may go beyond the matters enumerated in clauses 
(a) to (w) of sub-section (2), and it may not strict¬ 
ly be justified under those clauses, but the power 
under sub-section (1) is similar and of the same 
nature as illustrated by clauses (a) to (w) of sub- 
section (2). If the fees imposed by this bye-law 
■cannot be validated under S. 174 (2) (k), I do not 
■think that it can be validated under S. 174 (1). 

(17) The next section that was referred to was 
S. 106 of the Act, which may be called the general 
charging section authorising a Board to charge a 
fee to be fixed by the bye-law for any licence, sanc¬ 
tion or permission. It was argued that there is 
no limit imposed by this section, and the Courts 
are not entitled to deterfnine whether the amount 
of fee that has been fixed by the bye-law is a 
reasonable one or not. 

I am unable to accept this argument either, be- 
jCaiLse the use of the word “fee" by itself denotes 
las to what kind of levy the District Board can 
I impose. The legal significance of the word “fee" 
;is quite clear and its object is to recover money 
J ; necessary for defraying the expenses of carrying 
'out the purpose for which it is levied. The “fees" 
that a District Board could impose must be “fees" 
and not “tax". I am also unable to accept the 
j argument of the learned counsel that the only 
I restriction imposed on the District Board in de- 
'termining the amount of fees is that which goes 
beyond the reasonable restrictions which may be 
imposed under Art. 19 (1) (f) of the Constitution. 
That restriction is certainly there, but the Dis¬ 
trict Boards are statutory bodies having only those 
rights which are conferred upon them by the star 
tute. The statute does not authorise them to im¬ 
pose taxes but only gives them a power to levy 
certain fees. 

(18) This brings me to the question of fact as 
to whether it has been proved in the case that a 
tax has been imposed on the petitioners' trade in 
the garb of a licence fee. 

The relevant paragraphs of the afi&davit filed 
with the petition are paragraphs Nos. 6,14,15,16, 
17, 20, 21 and 23. The averments in paragraph 6 
■are somewhat general, and what is stated therein 
is that the licence fee levied under the impugned 
hye-law is a tax, though it is called a licence fee, 
and the same has been imposed to raise the gene- 
f ral revenues of the Board and not to cover the 
expenses necessary for the purpose of supervising 
the factories. 

In paragraph 14 it has been stated that the Dis¬ 
trict Board merely takes the licence fee, but at no 
time has any single officer of the Board visited or 
inspected any of the factories belonging to the 
petitioners and others, and that the District 
I Board has not spent anything out of the huge 
^ount realised as licence fee on the working of 
the bye-law, excepting perhaps some insignificant 
amount. 


Paragraph 15 gives the number of the mills and 
crushers tnat exist within the area of the District 
Board, and the total licence fee recoverable from 
all these mills comes to a sum of Rs. 48,250/- l>er 
annum. Paragraph 17 states that the Public 
Health Scheme was introduced in 1930, that there 
has been staff employed under the scheme since 
that year, that after the enforcement of the present 
bye-law there has been no increase in the staff 
of the Public Health Department and that no spe¬ 
cial staff has been employed by the Board for this 
purpose, nor has any additional expense been in¬ 
curred due to the enforcement of these bye-laws 
excepting the cost of issuing licence. 

Paragraph 20 says that in the budget from 1948 
onwaros no expense for the working of the im¬ 
pugned bye-laws is shown. According to the aver¬ 
ments in paragraphs 21 the licence fee bears no 
relation to the expense that was likely to be in¬ 
curred in the issue of licences and regulating the 
licensed factories. The right to collect the licence 
fee has been transferred to the respondents for a 
consideration of Rs. 38,500/- per year. 

(19) As against these clear and definite allega¬ 
tions the counter-affidavit filed on behalf of the 
District Board contains merely some vague state¬ 
ments. These statements are contained in para- 
graplis 5, 6, 7, 8 and 9. 

In paragraph 5 it is stated that the licence fee 
leviea under the bye-law is just, proper and fair, 
and there is a rational nexus between the amount 
of the fee and the expenses incurred by the Board 
for the purpose of the subject matter of the 
licence. 

Paragraph 6 says that the employees of the 
Board nave to give their time to regulate and con¬ 
trol the business and trades mentioned in the bye¬ 
laws, that they have to inspect the buildings 
wherein these trades are housed, and that the ex¬ 
penditure incurred by the Board is very close to 
the income earned out of the licence fee. 

Paragraph 7 merely records a denial of the facts 
contained in certain paragraphs of the petitioners' 
affidavit. 

Paragraph 8 is to the effect that the entire staff 
is employed and is maintained by the Board, and 
the expenses of the staff are met by the Board- 

According to paragraph 9 certain officers of the 
Board have to discharge certain duties in connec¬ 
tion with the running of the trades in question. 

(20) A rejoinder affidavit was also filed on behaU 
of the petitioners, which mainly reiterates the 
facts contained in the first affidavit. 

(21) The facts stated above would show that in 
the counter-affidavit no attempt has been made 
to actually show what expense the District Board 
has to incur in issuing the licence and in regulat¬ 
ing the petitioners’ trades. It is stated that there 
is a “rational nexus” between the amount of the 
lee and the expenses, and that the expenditure 
incurred is very close to the income earned out of 
the licence fee. These assertions, in my opinion, 
merely amount to a statement of the case of the 
District Board. But the counter-affidavit does not 
disclose what actual expenditure is incurred by 
the Board every year for the purpose of carrying 
out the duties imposed upon the Board by the bye¬ 
law in question. 

The learned counsel for the Board strenuously 
contended that it must be accepted by the Court 
that there is a “rational nexus" between the 
amount of the fee and the expenses, and the same 
are very close to each other because the Board 
says that it is so. But accepting this argum^t 
would really amount to a failure to consider the 
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question. The Board has made certain allega¬ 
tions, and I have to see how far those allegations 
are borne out by the facts placed before me. If 
allegations like these are accepted it would amount 
to accepting the ‘ipse dixit’ of the Board. If 
there were any truth in the allegations contained 
in paragraphs 5 and 6 of the counter-afQdavit, I 
see no reason why the Board should not have filed 
their accounts, because the bye-law has been in 
force since 1949 and the income and exi>enditure 
must have been entered in the account-books dur¬ 
ing all these years. 

'The facts, as they have been stated in para¬ 
graph 9 of the counter-affidavit, actually go to sup¬ 
port the petitioners’ case because they show that 
no separate staff has been engaged for the purpose 
of regulating the petitioners’ trades. The para¬ 
graph merely contains an assertion that the 
officers, mentioned in the paragraph, regulate and 
control the trades for which the licence fee has 
been prescribed. Definite facts have been asserted 
in the affidavit filed along with the petition, which 
have given the approximate amount of money re¬ 
covered as the licence fee by the Board every year, 
and it is also said that not a single officer of the 
Board visited or inspected any of the factories be¬ 
longing to the petitioners and to others, nor has 
the District Board spent anything on the working 
of the bye-law under, which the licence had been 
issued. There is a clear assertion in paragraph 17 
that there has been no increase in the staff of the 
Public Health Department at all since the introduc¬ 
tion of the bye-law, & no special staff has been em¬ 
ployed by the Board for the purpose of regulating 
the petitioners’ trades, nor has any additional ex¬ 
penditure been incurred due to the enforcement of 
these bye-laws. It has further been said that in 
the successive budgets from 1948 onwards no ex¬ 
pense for the working of the impugned bye-law is 
shown. None of these facts have been controvert¬ 
ed in the counter-affidavit. 


(22) After the argument^ were practically over. 
I gave an opportunity to the learned counsel to 
produce the account-books of the District Board, 
and adjourned the case for the purpose. But on 
the adjourned date the learned counsel informed 
me that the District Board had not sent the ac- 
count>-books to him, but had only sent him certain 
extracts from the account-books typed on separate 
sheets of paper. They are not even copies of the ac¬ 
count-books, but merely extracts from them. These 
papers, therefore, could be of no possible assis¬ 
tance to me. The omission of the District Board 
to file the account-books, in spite of an opportunity 
being given to it, goes against the District Board, 
and this fact can be taken into consideration in 
coming to a conclusion on the facts that have to 
be decided in the case. 


As a result of what I have stated above, I have 
come to the conclusion that the amount of licence 
fee fixed under the bye-law was pot fixed with the 

object of meeting merely the expenses of regulating 
the trade or of meeting the expenses that became 
necessary by virtue of the framing of these bye¬ 
laws but that the fee was fixed with a view to en¬ 
hance the general revenues of the District Board, 
The facts of this case are very similar to the facts 
of the case in ‘Civil Misc. Writ No. 7735_ of 1951 
(All) (E)’ decided on the 6th March 1953 by a 
Division Bench of this Court, of which I was a 

the reasons given above, I hold that 
Bye-law No. 6 of the Bye-laws framed by the Dis¬ 
trict Board of Saharanpur. which were published 
in the Gazette, dated the 28th May 1949 was ultra 
vires the Board, and I direct the issue of a writ 
of mandamus commanding the respondent No. 1 


to refrain from enforcing Bye-law No. 6 of the im¬ 
pugned Bye-laws against any one of the peti¬ 
tioners. 

* (24) The petitioners will be entitled to their 
costs of this petition, which I assess at Rs. 100/-. 
A/R.G.D. writ issued- 
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AGARWALA AND ROY, JJ. (13-1-1954) 

State V. Ram Lakhan and others, Opposite 
Party. 

Criminal Reference No. 17 of 1952. 


(a) Penal Code (1860). Ss. 149, 323, 333 - Trial 
by jury — Legality — (Criminal P. C. (1898), 

S. 536). 

It is no doubt true that S. 149, 1. P. C., 
embodies a rule of vicarious liability. Never¬ 
theless, it is also true that it is by virtue of 
this section that members of the assembly 
who have not themselves committed any 
offence beyond the offence of being members 
of that assembly are made liable for an offenc^ 
committed by others. Section 149 therefore 
creates a specific offence and impliedly pro¬ 
vides for punishment of that offence. 

(Para 6> 

Since under U. P. Govt, Notification. 
2038/VII-B-1583-50. D/- 7-3-1951, offences 

under chapter 8, I. P .C., are not to be tried 
by a jury, an offence under S. 149 is not tO’ 
be tried by a jury. It is not correct to say 
that S. 149 refers to some other offence; be¬ 
cause when a person is a member of an un¬ 
lawful assembly, and is convicted of a parti¬ 
cular offence by virtue of S. 149, he is being 
convicted under S. 149, though the punish¬ 
ment which will be awarded to him is to be- 
awarded having regard to that other offence 
for which he is made liable. The trial of 
the offences under S. 323 read with S. 149 ana 
S. 333 read with S. 149, or to be more accurate, 
of the offences under S. 149 read with S. 325 
and S. 149 read with S. 333 should therefore 

be with the aid of assessors and not by jury. 

(Para 7) 

Where however offences under above sec¬ 
tions were tried by a jury instead of with 
the aid of assessors it remained a trial with 
the aid of jury, and in view of Section 53o 
it would not be considered to be illegal. 
Case law reviewed. (Para 8) 

Anno: Penal Code. S. 149, N. 1, 12; S. 333, N. U 
Cfriminal P. C., S. 536, N. 1. 

1949 Mitra: S. 536. P. 1643, N. 1405, "Sub-sec- 


ion (1)” 

(b) Penal Code (186t,, Ss. 149, 34 — Distinction. 

The distinction between Ss. 149 and 34 Is 
that while S. 34 speaks of a common inten¬ 
tion, S. 149 speaks of a common object, a^ 

1925 PC 1, Ref. ®, 

Anno: Penal Code, S. 149, N. 5; S. 34, 

:?ASES r^EFERRED : 

'A) (V20) AIR 1933 All 128: 34 Cri LJ 441 > 

[B) (V13) AIR 1926 Pat 253:27 Cri LJ 512 
:C) (V12) AIR 1925 PC 1: 26 Cri LJ 431 o, ^ 
fD) (’03) 26 Mad 243: 2 Weir 463 ^ 

[E) r77-78) 3 Cal 765 

F) (’01) 25 Bom 680; 3 Bom LR 378 (FB) 

Sri Ram and D. P. Unlyal Deputy Govt Adv^ 
•ate. for the State; Kedar Nath Sinha, for v 
;ite Party. 
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AGARWALA, J,: (4) n ^J.gg 

This is a reference by the learned Assistant under S. 323 read 

Sessions Judge of Faizabad under S. 307, Criminal ^uth 149, I. P. C., 
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(4) It was urged that the trial of the accused 
under S. 323 read with 149, I. P. C., and 333 read, 
with 149, I. P. C., should not have been v/ith the 
aid of a jury. We think that the contention is 


(2) On 20-4-1948 polling was held at Iltifatganj 
School building in connection with the District 
Board Elections. The two main parties in the 
field were the Congress Party and the Socialist 
party. It appears that at first there was some 
I quarrel between the two parties and then a riot 
. broke out. Several persons received injuries. One 
Udaibhan Singh, Head Constable, was hit in the 
eye and lost it. 



Two cross cases were challaned bv the police. 
We are concerned with only one of the cross 
cases in which the accused seemed to belong to 
the Socialist party and in this case 18 accused 
were committed to stand their trial for offences 
under sections 147, I. P. C., 323 read with 149 
I. P. C., 333 read with 149. I. P. C.. and 426 read 

the aid 

of five jurors who acted as assessors also. Under 
S. 323 read with 149, I. P. C., and 333 read with 
1^. I. P. C., the trial was a jury trial. For these 
offences, the jury by a majority of four to one 
gave their verdict that only the four accused viz 
Ram Lakhan Singh. Ayodhya, Hardwar Singh and 
Jabbar Khan Were guilty. 


Under S. 426 read with S. 149, I. P. C., their 
opinion as jurors was unanimous that none of 
^em was guilty. The trial for the offence under 
S. 147, I. P. C., was by the court with the aid 

. of same persons as assessors. As 

assessors, the very same Jurors gave their opinion 
that none of the accused was guilty. The learned 
Assistant Sessions Judge agreed with the opinion 
given by the aforesaid persons as assessors and 
acpuitted the accused of the offence under S. 147, 
I. P. C. He also agreed with the opinion of the 

o related to the offence under 

S 426 read with S. 149. I. P. c., and acquitted 
the accused of that offence. 


under sections 323 read with 
149. I. P. C., and 333 read with 149, I. P. C.. was 
concerned, he partly accepted the verdict of the 
Jury, and acquitted all the accused exceot Ram 
Lakhan Singh, Ayodhya. Hardwar, Singh and 
Jabbar Khan. But he did not agree with their 
verdict so far as these four accused were concern¬ 
ed. In his opinion these four persons should also 
nave been acquitted. Consequently, he made the 
reference under S. 307, Cr. P. C., which is before 


(3) The reason, according to the learned Asstt. 
fepsions Judge, why the accused Ram Lakhan 
1 .; Ayodhya, Hardwar Singh and Jabbar Khan 
sn^Jd not be held ' guilty under Ss. 323/149, 
I. P. C., and S. 333/149, L P. C., was that the very 
same jurors had already expressed their unani- 
nious opinion as assessors that the four accused 
were not guilty for the offence under S. 147, 
I- P. C. He further held that the opinion of the 

jury being against the weight of the evidence was 
perverse. 


He opined that out of the eighteen prosecution 
Witnesses only four witnesses could be believed and 
the others could not be believed, and if reliance 
were placed on these four P. W’s the jury had no 
material before them to discriminate between the 
different accused and to hold the four accused 
as being guilty and the rest not being guilty. For 
all these reasons the learned Assistant Sessions 

Judge considered that the verdict of the jury was 
perverse. 


sound. 

(5) Under section 269: 

“the State Government may . by order in 

the official gazette, direct that the trial of all 
offences, or of any particular class of offences, 
before any court of session, shall be by jury in 
any district." 

The U. P. Government has by notification No. 
2038/VII-B-1583-50 dated 7th March 1951, prescrib¬ 
ed that all offences except the following offences 
are to be tried by jury; 

(a) . 

(b) . 

ic) Offences punishable under Chapters V-A. 
VI, VII. VIII. IX. XXI of the Indian Penal 
Code. 

The offences under Ss. 147 and 149 fall under 
Ch. VIII, and assuming that S. 149 defines a sub¬ 
stantive offence and makes it punishable, it will 
not be an offence triable by a jury. The question 
is whether S. 149 creates a substantive offences 
and makes it punishable also. On this point it 
has been held by this Court that S. 149 does 
create a substantive offence and that a trial under 
that section, read with any other section which 
may be triable by a jury is not to be so tried, 
vide — ‘Dakhani v. Emperor’, AIR 1933 All 128 
(A). 

On the other hand, a Division Bench of the- 
Patna High Court has expressed a contrary opi¬ 
nion. It has held that an offence which is tri¬ 
able with the aid of a jury does not cease to be 
so triable when it is an offence only because it 
is to be read with S 149, Indian Penal Code, vide 
— ‘Ramsunder Isser v. Emperor’, AIR 1926 Patna 
253 (B). The view taken in — ‘Dakhani’s case (A)’, 
however, appears to us to be the correct view. 

(6) Chapter VIII of the Indian Penal Code deals 
with offences against public tranquillity. Section 
141 defines an unlawful assembly. Section 143- 
prescribes punishment? for the offence of being a 
member of an unlawful assembly. Section 144 
prescribes punishment for being a member of an 
unlawful assembly when the person concerned is- 
armed with a deadly weapon. Section 145 pres¬ 
cribes punishment for an offence of being a mem¬ 
ber of an unlawful assembly after the unlawful 
assembly has been commanded to disperse. Then 
section 146 defines roiting and section 147 pres¬ 
cribes punishment for rioting. Section 148 pres¬ 
cribes punishment for rioting with deadly wea¬ 
pons. We are then led to S. 149 which reads as 
follows: 

“If an offence is committed by any member of 
an unlawful assembly in prosecution of the 
common object of that assembly or such as the 
members of that assembly knew to be likely to 
be committed in prosecution of that common 
object, every person who. at the time of the 
committing of that offence, is a member of the 
same assembly, is guilty of that offence." 

Now this section presupposes that there is an un¬ 
lawful assembly, and further that some member 
of the assembly has committed some offence, and 
it prescribes that if that offence is, committed by 
some member either in prosecution of the com¬ 
mon object of that assembly or in such circum- 
stances as the members of that assembly knew 
that It is likely to be committed in prosecution 
of that object every other member of the assemb¬ 
ly shall be guilty of the very same offence which 
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has been committed by that particular member. 
It IS no doubt true that the section embodies a 
rule of vicarious liability. Nevertheless, it is also 
true that it is by virtue of this section that mem- 
bers of the assembly who have not themselves 
committed any offence beyond the offence of being 

numbers of that assembly are made liable for an 
offence committed by others 
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This section, therefore, defines an offence com¬ 
mitted by a member of an unlawful assembly in 
the circumstances mentioned in the section. Im- 

Pu expressly, it also lays down 

that the other members of the assembly shall 
be punished as if they have committed the very 
same offence committed by another member of 
the assembly. Section 149 is not to be confused 
with S. 34, Penal Code. Section 34 speaks of a 
common intention, whereas S. 149 speaks of a 
common object. The distinction between the two 
has been very clearly brought out by their Lord- 
ships of the Privy Council in — ‘Barendra Kumar 
V. Emperor*, AIR 1925 P. C. 1 (C). Their Lord- 
ships observed: 

“There is a difference between object and inten¬ 
tion. for, though their object is common, the 
intentions of the several members may differ 
and indeed may be similar only in respect that 
they are all unlawful, while the element of 
participation in action which is the leading 
feature of S. 34, is replaced in S. 149 by member¬ 
ship of the assembly at the time of the com¬ 
mitting of the offence. Both sections deal with 
combinations of persons, who become punishable 
as sharers in an offence. Thus they have a 
certain resemblance and may to some extent 
overlap, but S. 149 cannot at any rate relegate 
S. 34 to the position of dealing only with joint 
action by the commission of identically similar 
criminal acts, a kind of case which is not in 
itself deserving of separate treatment at all.” 
Their Lordships further observed : 

“S. 149 creates a specific offence and deals with 
the punishment of that offence alone.” 

It is. therefore, abundantly clear that S. 149 
creates a specific offence and impliedly provides 
for punishment of that offence. Since offences 
under Chapter VIII are not to be tried by a 
jury, an offence under S. 149 is not to be tried 
by a jury. The argument that S. 149 refers to 
some other offence is immaterial. When a per¬ 
son is a member of an unlawful assembly, and 
is convicted of a particular offence by virtue of 
S. 149, he is being convicted under S. 149, though 
the punishment which will be awarded to him 
is to be awarded having regard to that other 
offence for which he is made liable. 

(7) After referring to — ‘Barendra Kumar 
Ghosh's case. (C),’ their Lordships of the Patna 
High Court in — ‘Ramsunder’s case, (B)’, ob¬ 
served : 

“It is true S. 149 is an offence in respect of 
which there has been participation. It pre- 
cribes new set of conditions to which the sec¬ 
tion shall become applicable, but in the end 
the guilt of the person shall be the guilt at¬ 
taching to the principal’s crime. Now when 
the notification of the 11th September 1921, 
declares that the trial of an offence under 
S. 436 must be by jury and not by assessors, 
the assessors are incompetent to determine 
whether a certain set of facts constitute the 
offence. It follows that the disability conti¬ 
nues where the enquiry is whether upon the 
additional set of facts widening the field of 
liability prescribed in S. 149 the accused has 
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rendered himself punishable for the same 
offence. The trial remains a trial under S 436' 
the court must always first determine whether 
that offence has been committed by an indivi¬ 
dual and next whether S. 149 makes the narti- 
cipators responsible.” 

There is an assumption in the observation quoted 
above that because the trial under S. 436, I P c 
could not have been with the aid of assessors 
but could only be by a jury, the assessors were 
incompetent to try an offence under S. 149 when 
It was to be read with S. 436. The two offences 
are quite different. An offence under S. 436 will 
be committed by an individual person, or read 
with S. 34 may be committed by some persons 
jointly. But in order to determine that an offence 
under S. 149 read with S. 436 has been committed 
certain other facts will have to be determined, 
namely, whether they were members of an unlaw¬ 
ful assembly, and further whether the commis¬ 
sion of the offence was in prosecution of the 
common object of the assembly, or the offence 
was committed in such circumstances as the 
members of the assembly knew to be likely to be 
committed in the prosecution of the common ob¬ 
ject of the assembly. 

For reasons best known to the Government, 
the Government did not include the trial of an 
offence under S. 149 as a trial by a jury and 
considered that such an offence should be tried 
by the Judge with the aid of assessors. It is 

reasons which led the 
State Government to exclude the trial of offences 
under Chapter VIII from the purview of jury 
trial. The fact remains that a trial for an * 
ol^nce under S. 149 read with S. 436 will be 

different from a trial for the offence under S. 436 
simpliciter. 

Very often the trial for such an offence is 
stated as an offence “under S. 436 read with 
S. 149 ’. To be accurate, the offence should be 
mentioned as “under S. 149 read with section 436”, 
because the substantive offence for which a per¬ 
son is being tried in those circumstances is not 
under S. 436, but under S. 149 read with the help 
of S. 436. In our opinion, therefore, the trial of 
the offences under S. 323 read with S. 149 and 
S. 333 read with S, 149, or to be more accurate 
of the offences under S. 149 read with S. 323 and 
read with S. 333 should have been with 
th6 aid of assessors and not by jury. 

(8) This, however, does not conclude the matter. 

The question remains what is the effect of this 
irregularity. Upon this S. 536, Criminal P. C. is 
clear. It provides that if an offence triable with 
the aid of assessors Is tried by a jury the trial 
shall not on that account only be Invalid. In 
some cases, it has been held that a verdict given 
by a jury in a case which should have been tried 
by the aid of assessors can be recorded as the 
opinion of the assessors and the trial will not 
stand as a trial with the aid of a jury, but as 
a trial with the aid of assessors, vide — ‘Patti- 
kadan Ummaru v. Emperor’, 26 Mad 248 (D) and 
— ‘Empress v. Mohim Chunder Rai’, 3 Cal 765 (E). 

A contrary view has been expressed by a Full 
Bench decision of the Bombay High Court in — 

•King Emperor v. Parbhu Shankar’, 25 Bom 680 
(P). We think that the view taken by the Bom¬ 
bay High Court should be followed. According 
to that court the trial should be taken as a trial 
by a jury, because it was in fact a trial by a 
jury and not a trial with the aid of assessors. 

We cannot on the wordings of S. 536 convert a 
trial by a jury into a trial with the aid of asses¬ 
sors. It remains a trial with the aid of jury. 
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and section 536 lays down that for that reason 
only it will not be considered to be illegal. The 
trial in the present case cannot, therefore, be 
invalidated on the ground that the offence 
should have been tried with the aid of assessors. 

(9) This leads us to the main point in the case. 
The learned Assistant Sessions Judge was of 
opinion that the verdict of the jury is perverse. 
We have considered the evidence in the case, 
and we find that against the four accused indivi¬ 
dually against whom a verdict of guilty was 
given by the jury under Ss. 323/149 & Ss. 333/149, 
I. P. C., it was proved that they had themselves 
inflicted injuries on other persons. 

Ram Lakhan Singh was proved to have struck 
Udai Bhan Singh. Head Constable. This is borne 
out by the testimony of Nazir Khan, Abrar 
Husain, Sita Ram and Udai Bhan Singh. Sita 
Ram and Udai Bhan Singh were themselves hurt. 
There can thus be no doubt that Ram Lakhan 
Singh was responsible for causing the grievous 
hurt to Udai Bhan Singh, Head Constable who 
was a public servant, and who at the time when 
he was hit was discharging a duty as such. He 
was. therefore, guilty under S. 333. I. P. C. It 
was not necessary to convict him under S. 333 
read with section 149, I. P. C. 

So also it was proved on the record that 
Hardwar Singh, Ayodhya Singh and Jabbar 
/Khan had caused simple hurts to other persons. 
They were all guilty under S. 323, I. P. C. and 
again we may say it was not necessary to hold 
them guilty under S. 323 read with S. 149, I. P. C. 
Thus, although the verdict of jury, in so far as 
it held these four persons guilty of offences under 
Section 149 read with Sections 323 and 333, 
I. P. C.. was erroneous, these persons could 
rightly be held guilty under Section 323 or 333, 
I. P. C.. as pointed out by us above. 

(10) In this view of the matter, there is no 
inconsistency in acquitting these persons and 
other accused who were tried along with them 
of the offences under Section 147 and yet hold¬ 
ing these individual accused guilty of offences 
which they committed not as members of an un¬ 
lawful assembly but as individual persons. 

(11) The result, therefore, is that we convict 
Ram Lakhan Singh under S. 333, I. P. C. and 
sentence him to three years’ rigorous imprison¬ 
ment. We convict Hardwar Singh, Ayodhya 
Singh and Jabbar Khan under S. 323, I. P. C. 
and sentence each of them to three months’ 
rigorous imprisonment. 

(12) The reference is thus disposed of. 

B/h.G.P. Order accordingly. 

A.I.R. 1954 ALLAHABAD 683 (Vol. 41 C.N. 272) 

(LUCKNOW BENCH) BEG J. (20-1-1954) 

Ghissu. Defendant-Appellant v. Hashim Ali 
and another, Plaintiff-Respondents. 

S. C. Appeal No. 735 of 1947, against decree of 
Hist. J., Unnao, D/- 9-8-1947. 

(a) Easements Act (1882), Ss. 52, 60 — Licence 
with a profit a prendre — Right is not revocable. 

Where plaintiff allowed the defendant not 
only to enter the grove but also to take away 
something from it, namely, the crops of the 
trees : Held that it was not a case of bare 
licence, because the grant of a licence was 
coupled with the transfer of property this 
property being the crop of the grove. This 
would be a complex right which in law would 
be termed as a licence coupled with a grant 
or licence with a profit a prendre. The rights 


thus created are not revocable under S. 60, 
Easements Act. (Paras 8, 9) 

Anno: Easements Act, S. 52, N. 3; S. 60, N. 3. 

(b) Co-sharers — Rights and liabilities. 

It is not open to one of the co-sharers of 
joint property to create subsidiary rights or 
interests in favour of third parties in the 
entire property without the consent of the 
other co-sharers. (Para 11) 

R. N. Shukla, for Appellant; Kalbe Mustafa, 
for Respondents. 

JUDGMENT: This is a defendant’s second 
appeal arising out of a suit for perpetual injunc¬ 
tion and possession. 

(2) The suit was brought by two persons as 
plaintiffs. It was brought on the allegation that 
plaintiff 1 had given a licence to the defendant 
to take away the crop of the grove on payment 
by the defendant of a yearly rent of Rs. 24/-. 
There was a further stipulation in the deed that 
the defendant would not be ejected so long as 
he continued to pay the yearly rent. The plain¬ 
tiffs filed the suit alleging that the said licence 
had been revoked by plaintiff No. 1 and was no 
longer in force. In the alternative it was pleaded 
that plaintiff 2 who was a minor and was a co- 
sharer in the said grove being not a party to 
the said licence, the transaction was bad as a 
whole. 

(3) The suit was resisted by the defendant on 
the ground that he was not a mere licensee and 
under the terms of the deed, he could not be 
ejected so long as he continued to pay the yearly 
rent. It was also pleaded on his behalf that 
plaintiff 1 was managing the property on behalf 
of plaintiff 2 who was a minor and. therefore, 
plaintiff 2 was bound by the said transaction. 

(4) The trial court came to the conclusion that 
the transaction in question was a lease. Hence 
the defendant was liable to ejectment without 
notice at the instance of plaintiff 2 and the plain¬ 
tiff 2 being not a party to the said transaction, 
the defendant could not resist the suit success¬ 
fully. The trial Court, therefore, decreed the 
suit. 

(5) The appellate Court did not agree with the 
trial court on the point that the transaction in 
question was a lease. The appellate Court held 
the transaction to be a mere licence which could 
be revoked at the instance of the licensor, that 
is, plaintiff 1. As the licence stood revoked, the 
plaintiff was entitled to the relief claimed. It, 
therefore, upheld the decision of the trial court 
though on a different ground. 

(6) Dissatisfied with the judgment of the lower 
appellate Court, the defendant has filed this 
second appeal. 

(7) The first argument advanced by the learn¬ 
ed counsel for the appellant is that the view 
of the lower appellate Court that the transaction 
in question is a mere licence is not correct. 
Having heard learned counsel I am of the opi¬ 
nion that there is force in his argument. In 
my opinion, the transaction in question cannot 
be construed to be a bare licence. A licence is 
defined in S. 52 of the Easements Act as follows: 

“Where one person grants to another, or to a 
definite number of other persons, a right to do, 
or continue to do in, or upon the immovable 
property of the grantor, something which 
would, in the absence of such right, be unlaw¬ 
ful and such right does not amount to an 
easement or an interest in the pronertv the 
right is called a licence.” 
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‘ in front of his house on a cart and his attention 
was attracted when the dacoits started beating 
the inmates. He states that he concealed himself 
and raised alarm. Some neighbours came up sub¬ 
sequently and when the dacoits found that a 
large number of persons were being attracted 
they decamped after taking away considerable 
property w'hich they had looted. He definitely 
states that he identified Chandrapal and Ban- 
wari. The other witnesses who identified Chandra¬ 
pal are Bisram and Sadhu. Bisram is a neigh¬ 
bour and nothing has been brought out in crop- 
examination to show that Bisram had any ill- 
will against Chandrapal. 

Sadhu is an inmate of the house. He also 
states that he identified Chandrapal. Chandra¬ 
pal does not reside in the village but resides in 
a purwa, at a distance of about a mile from 
the place of occurrence. It has been argued that 
Chandrapal and Gokul were not on good terms 
and that there was therefore reason for Gokul 
to have implicated Chandrapal falsely. It is not 
suggested that there was any litigation between 
Chandrapal and Gokul and all that has been 
brought out is that there were two factions, 
one led by Chetan and the other led by Bhima, 
and that Bhima was in jail in connection with 
some case between the two parties and Gokul 
went to interview him in jail and this annoyed 
Chandrapal. There is hardly a village where 
some people have not their leanings for a parti¬ 
cular set of persons and to reject the testimony 
of a witness mainly on this ground would not be 
proper. 

(7) Banwari is the other person who was 
named by Gokul in the first information report 
and has been identified by Lekha. Smt. Sheo- 
rani and Ganpat. (His Lordship considered the 
evidence against this appellant and concluded :» 
There is. therefore, an element of doubt in the 
complicity of Banwari in the affair and he 
should be given the benefit of that doubt. 

(8) Malkhan appellant was arrested on 
27-8-1951 and was put up for identification at a 
parade held on 19-10-1951. He was identified by 
five persons. Gokul, Sheorani, Ganpat, Sadhu 
and Ram Bhajan. Of these five persons only 
Gokul made two mistakes while identifying two 
suspects but the other four persons made no 
mistakes and correctly identified Malkhan. It has 
been urged on behalf of this appellant that the 
value of the evidence of identification of these 
witnesses should be judged with reference to the 
mistakes which they committed in identifying 
the suspects in the two other parades also. As 
all the accused in this case were not arrested all 
at once, identification had to be held on three 
different dates. The first one was held on 13-8- 
1951 the second on 5-9-1951 and the last on the 
19-1(}-1951. Malkhan having been arrested on the 
27th August, was put up for identification on 
19-10-1951. He had himself surrendered in Court 
and there was therefore hardly any occasion for 
the witnesses to see him after the dacoity or 
before the identification. It is not necessary to 
take into consideration the mistakes committed 
bv the witne.sses at other identification parades 
unless any of the witnesses has made a palpably 
large number of mistakes at all other identifica¬ 
tion parades. (His Lordship dlscu.ssed the evi¬ 
dence of identification against Malkhan as also 
against Debi and found them guilty under S. 395, 
Penal Code. His Lordship then proceeded ;) 

(9-10) Chiranji appellant was identified only 
by two persons, Gokul and Sheorani. No doubt 
the identification made by Sheorani was satis¬ 


factory, but it is difficult to accept the evidence 
of Gokul with regard to identification. It is not. 
safe to rely on the testimony of one good wit¬ 
ness for convicting a person of the offence of 
dacoity especially when there is no other cir¬ 
cumstantial evidence to connect him with the 
crime. He should, therefore be given the bene¬ 
fit of the doubt. (His Lordship considered the 
case of Jangi and after finding him guilty pro¬ 
ceeded ;) 

(11-13) Coming to the cases of Ram Swarup 
and Bhola, Ram Swarup pointed out to the 
Sub-Inspector the box and after taking the key 
from his mother took out the dhoti Ex. IX. (His 
Lordship held that the evidence as to identifica¬ 
tion of the dhoti was satisfactory and proceed¬ 
ed :) 

(14) Bhola appellant did not dispute that he 
had sold the karas to Ram Murat Sarraf. The 
karas were identified by the inmates of the house 
and were also mentioned in the list of stolen 
property given to the investigating officer at the 
time when he reached the village. It has been 
argued that the weight of the karas recovered 
was found to be 55 tolas while the weight of the 
karas stolen is mentioned as 80 tolas in the list 
of stolen property. These karas are found as 
item No. 8 in the list Ex. 3, and it is mentioned 
that the karas were phuldari and were 80 bhar. 

Id has been argued on behalf of the prosecution 
that Bhar is not the same as a tola and that 
the karas had been in use for four years. The 
weight of the karas must have been given by 
estimate and there must have been a loss of 
weight due to constant use for four years. The 
karas were correctly identified by several persons 
and there is no reason to reject their testimony 
only on the ground that the weight ultimately 
found was less than the weight given by esti- - 
mate at the time when the list of stolen property 
was made over to the police. The defence has 
led no evidence to prove whence these karas were 
procured by the appellant. No doubt, it is not 
necessary for an accused to prove that the kar^ 
were not stolen property but when evidence is 
led on behalf of the prosecution to prove a cer¬ 
tain fact it is open to the accused to rebut it. 

(15) It has been argued that even if the two 
items of property which are said to have been 
taken away by the dacoits have been recovered 
from the possession of Ram Swarup Singh and 
Bhola they should not have been convicted 

S. 412 of the Penal Code but under S. 411 of the 
Penal Code. There is a conflict of judicial opinion 
on this point and the learned Counsel for the 
appellants has cited a number of rulings, the 
last being of our own High Court, — ‘Sumer v. 
Rex’. AIR 1950 All 398 (A). In this reported case 
authorities of other High Courts have also been 
surveyed. — ‘In re Dhyani Gope’, AIR 1947 Pat 
205 (B). it was held that if the essential facts 
relating to the ownership, theft and possession 
of the articles have been established, the Co^ 
may infer that the accused knew how they had 
been removed from the possession of the owner* 
and a presumption may be drawn that the 
accused knew of the manner in which the articles 
in question had been taken away from the pos¬ 
session of the owner, that is to say, in a case 
of ordinary theft that they had been stolen, ana 
in the case of dacoity, that they had been stolen 
in the course of the dacoity. 

Raghubar Dayal J. however, expressed his dis¬ 
sent from the view taken in AIR 1947 Pat 
(B) and has pointed out that while it would w 
reasonable to draw an inference that the pro* 
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perty recovered was stolen property, a presump¬ 
tion to the effect that the possession had been 
obtained by the commission of dacoity could not 
be raised unless there was some evidence to 
prove that the person from whom the property 
was recovered knew that the possession ot the 
articles had been obtained by the commission 
of dacoity, I have carefully gone through the 
rulings cited by the learned Counsel for the ap¬ 
pellants. While an observation has been made 
in these cases that there ought to be some evi¬ 
dence to prove that the person found in posses¬ 
sion of stolen property knew of the manner in 
which the articles had been originally acquired 
there is no suggestion as to what that possible 
evidence could be. It is well nigh impossible for 
the prosecution to prove the knowledge of a per¬ 
son found in possession of stolen goods. A pre¬ 
sumption has therefore to be raised and if the 
^ope of the presumption mentioned in S. 114 
illustration (a) of the Evidence Act is limited to 
a knowledge that the property was simply stolen 
property, it would be difficult to make out an 
offence under S. 412 of the Penal Code in any 
case. 

If a person is found in possession of stolen 
property so as to attract the application of S. 
114 of the Evidence Act he should be deemed to 
be in the know of the manner in which the pro¬ 
perty was originally acquired by the thief or the 
dacoit and the very fact that the property is 
presumed to be stolen w'ould also lead to the 
inference of the manner in which the theft was 
committed, whether it w'as by way of dacoity or 
by way of simple theft. It is no doubt possible 
that a person may pass on property acquired by 
dacoity to another person without telling him the 
exact manner in W'hich he obtained the property, 
just as a thief could pass on property to another 
person without telling him that it was stolen 
property and in all such cases it would be open 
to the accused to rebut the presumption by ac¬ 
counting for his innocent possession or by 
establishing circumstances raising a reasonable 
doubt. But once stolen property is recovered from 
the possession of a person under circumstances 
mentioned in illastration (a) of S. 114 of the 
Evidence Act, the presumption of the knowledge, 
be it said with profound respect to all those who 
hold a contrary view, cannot ordinarily be limit¬ 
ed in its scope or dissociated from the nature of 
the possession or the manner in which the pro¬ 
perty was originally acquired. 

In some cases it has been held that if a per- 
^n is not even charged with an offence under 
S. 395 of the Penal Code, it would not be possi¬ 
ble to establish a case under S. 412 of the Penal 
^de in the absence of some evidence to prove 
that he knew the nature of the possession of the 
property. It would be difficult to lay down a rule 
of general application to all cases and each case 
Will have to be judged and decided on the facts 
of that particular case. If a person is charged 
under S. 395 and also under S. 412 of the Penal 
pode. there are usually circumstances for pre¬ 
suming the knowledge of the accused. It may 
oot. however, be appropriate to convict a man 
under S. 412 of the Penal Code when he is not 
“barged under S. 395 of the Penal Code in the 
^bsence of circumstances indicating or suggest¬ 
ing that he had knowledge that the property for 
;he possession of which he has been charged had 
obtained by dacoity. 

(16) Then again the time after which the pro- 
lOerty was recovered may also be a relevant cir- 
jcumstance in fixing or presuming knowledge 


about the nature of the possession. In the pre-r 
sent case the property was recovered about tenj 
days after the dacoity had been committed and 
in the case of Ram Swaruo fenigh tne dhoti was 
taken out from a locked box and given to the 
Sub-Inspector. Ihe karas were recovered from 
the shop of Ram Murat presumably on some 
information given by Bhola himself or by some 
other person. As Ram Swarup Singh has not 
been charged under S. 395 of the Penal Code, it 
would be safer to hold that he is guilty under 
S. 411 and not under S. 412 of the Penal Code. 
In the case of Bhola, however, he had been 
charged under S. 395 of the Penal Code and the 
property was recovered soon after the dacoity 
had been committed. There is, therefore, no rea¬ 
son to reject the presumption that he knew that 
the property had been acquired by dacoity. 

(17) As a result the conviction and sentence 
of Banwari and Chiranji under S. 395 of the 
Penal Code^are set aside and they are acquitted. 
The conviction and sentence of Chandrapal, 
Malkhan, Debi and Jangi under S. 395 of the 
Penal Code are maintained. The conviction of 
Ram Swarup Singh under S. 412 of the Penal 
Code is altered to one under S. 411 of the Penal 
Code and the sentence is reduced to one year’s 
rigorous imprisonment and the sentence^ of fine 
is set aside. The conviction and sentence of 
Bhola under S. 412, I. P. C. are maintained. 
Banwari and Chiranji are on bail. They need 
not surrender to their bail and their bail bonds 
are cancelled. The fines, if paid, by Ram 
Swarup. Banwari and Chiranji shall be refunded. 
The appellants. Chandrapal, Malkhan, Jangi, 
Ram Swarup Singh and Bhola are on bail. They 
shall .surrender to their bail to serve out the 
remaining part of their sentence. 

B/V.R.B. Order accordingly. 


A.I.R. 1954 ALLAHABAD 687 (Vol. 41, C.N. 274) 

MUKERJI J. (14-12-1953) 

Chhotey Lal, Appellant v. State of Uttar 
Pradesh. 

Criminal Appeal No. 656 of 1951. from order 
of S. J., Pilibhit, D/- 28-6-1951. 

(a) Evidence Act (1872), S. 27 — Statement of 
accused and discovery of object — Proof of — 
(Criminal P. C. (1898), S. 162). 

The whole of the statement of an accused 
which occasions the discovery can be proved. 
Thus, the statement of the accused that he 
had thrown a pistol in such and such a ditch 
can be proved and not only the statement 
that the pistol was in the ditch. AIR 1937 
All 497, Foil.; AIR 1947 PC 67, Rel. on. 

(P31*3# 5) 

Anno: Ev. Act, S. 27. N. 7: Cr. P. C., S. 162, N. 5. 


1953 Mitra: S. 162, P. 573, N. “Or. Act’*. 

(b) Evidence Act (1872), S. 27 — “Custody** — 
Meaning of. 


The word ‘custody’ in S. 27 does not mean 
formal custody. An accused is in police 
custody wothin the meaning of the section 
when he is under surveillance of the police 
and cannot break away from the company 
of the police officer and get away. AIR 1948 
All 7, Poll. (Para 6) 

Anno: Ev. Act. S. 27, N. 6. 

(c) Arms Act (1878), S. 19(f) — Pistol thrown 
m ditch by accused. 

Where an accused threw a pistol in ditch 
wherefrom it was discovered and nobody 
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could get at the pistol without the accused 
telling him that the pistol was inside the pond: 

Held that the accused would be deemed to 
have the . necessary possession of the pistol 
as contemplated by S. 19(f). AIR 1937 All 
497, Foil. (Para 7) 

Anno; Arms Act, S. 19, N. 10. 

€ASES REFERRED : Paras 

(A) (V24) AIR 1937 All 497: 1937 All WR 616: 

38 Cri LJ 910 5, 7 

<B) (V34) AIR 1947 PC 67: 48 Cri LJ 533 5 

(C) (V35) AIR 1948 All 7: 1947 All WR HC 

273: 48 Cri LJ 939 6 

Roop Kishore Srivastava, for Appellant; H. N. 
Seth, for the State. 

JUDGMENT; This is an appeal by Chhotey 
Lai who has been convicted under S. 19(f) of 
the Arms Act and has been sentenced to 18 
months’ rigorous imprisonment. t 


A. I. R. 

the discovery having been made as a direct con¬ 
sequence of that statement. 

(5) It was argued by Sri Roop Kishore Sri¬ 
vastava that the statement of the accused that 
he threw the pistol into the ditch could not be 
proved under S. 27 of the Evidence Act for, ac¬ 
cording to learned counsel, only the statement 
that the pistol was in the ditch could be proved. 
I am unable to accept this contention because of 
the view expressed by a Bench of this Court in 
— ‘Emperor v. Chokhey’, AIR 1937 All 497 (A). 
That v;as a case in which the facts were almost 
similar to the facts of the present case and it 
was there held that the whole of the statement 
of an accused which occasions the discovery can 
be proved. In the reported case the statement 
of the accused that was permitted to be proved 
was this: “I have buried a gun at such and 
such a place.” In the present case the state¬ 
ment of the accused is similar, namely, that he 
had thrown a pistol in such and such a ditch. 


Chhotey Lal v. State of U. P. (Mukerji J ,) 


(2) Chhotey Lai stood his trial before the learn¬ 
ed Sessions Judge of Pilibhit along with three 
other persons, Ram Bharosey Lai, Rajendra 
Kumar and Avadh Behari Lai for offences punish¬ 
able under Ss. 304/34 and S. 394. I. P. C. The facts 
on which the aforementioned charges were made 
against the four accused who stood a joint trial, 
before the Sessions Judge of Pilibhit were that 
they killed one Lala Nanhey Mai on 3-7-1950, 
when he was going to the railway station in the 
small hours of the morning to catch a train for 
Bareilly. Lala Nanhey Mai had on his person 
a large sum of money and with him there was 
another man named Ramesh Chandra who also 
carried a part of the money of Lala Nanhey Mai. 
These two people v;ere surprised by some persons, 
according to the prosecution by the four accused, 
and thereafter Nanhey Mai was stabbed and 
Ramesh Chandra was robbed. 

The prosecution tried to prove the charges 
against all the accused, but they were unable to 
satisfy the trial Judge with regard to any of the 
charges save the one under S. 19(f) of the Arms 
Act against the appellant before me. As a con¬ 
sequence of the findings arrived at by the trial 
Judge all the four accused were acquitted of the 
charges under Ss. 302/34 & S. 394, I. P. C. The 
learned Judge, however, has as already mention¬ 
ed, convicted the appellant under S. 19(f) of the 
Arms Act because in his view the evidence in 
the case established the fact that the appellant 
possessed a country made pistol. 

(3) After the outrage on Nanhey Mai the 
police got busy tracing the culprits and it appears 
that Chhotey Lai, the appellant, was one of the 
suspects in the crime. Chhotey Lai was taken 
into police custody, though not actually arrested, 
and he was subjected to an examination by the 
investigating officer. It appears that the investi¬ 
gating officer expected Chhotey Lai to make some 
startling revelations and he, therefore, had a 
Tahsildar Magistrate called to hear these. The 
accused made a statement before the Tahsildar 
Magistrate, namely, Sri Kailash Chandra and the 
police officer to the effect that he had dropped 
a pistol in a ditch and that he was going to take 
the partv to the ditch so that the pistol may be 
discovered therefrom. The pistol was as a conse¬ 
quence of the statement actually discovered be¬ 
fore the Tahsildar Magistrate and a few other 
witnesses as also in the presence of the investi¬ 
gating Officer in whose custody the accused appa¬ 
rently was at that time. 

(4) At the trial witnesses deposed to the state¬ 
ment having been made by the accused and to 


If the statement of the accused in the former 
case could have been proved under S. 27 of the 
Evidence Act then I do not see why the state¬ 
ment of the accused in the present case cannot 
be so proved. A similar view was taken by their 
Lordships of the Privy Council in the case of 
— ‘Pulukuri Kottaya v. Emperor’, reported in 
AIR 1947 PC 67 (B). 


(6) Learned couasel raised another argument 
in regard to the applicability of S. 27 of the Evi¬ 
dence Act to the statement of the accused, 
namely that S. 27 applied only where it was prov¬ 
ed tl:at the accused was in the custody of a 
police officer and not otherwise. There is no doubt 
that S. 27 of the Evidence Act is applicable only 
where a statement is made by an accused in 
police custody and not otherwise. What learned 
counsel tried to argue thereafter was that in this 
case the accused was not proved to have been 
in police custody. He relied on the statement of 
the Tahsildar Magistrate when he said that “the 
accused was not In police custody but they kept 
a watch over him”. It must be pointed out that 
there is distinction between an accused being 
“under arrest” and an accused being in “custody”. 

It has been pointed out by a Bench of this 
Court in the case of — ‘Maharani v. Emperor’, 
reported in AIR 1948 All 7 (C), that 
"the word ‘custody’ in S. 26 or 27, Evidence Act, 
does not mean formal custody, but includes 
such state of affairs in which the accused can 
be said to have come into the hands of a police 
officer or can be said to have been under some i 
sort of surveillance or restriction.” ‘ 


I am in respectful agreement with the view ex¬ 
pressed by the Bench in — ‘Maharani's case, (C). 
On the facts as proved in this case it is clear 
to me that Chhotey Lai was under surveillance 
of the police. He was in a state in which he 
could not break away from the company of the 
police officer and get away. I have no goudC 
that he was in police custody within the mean¬ 
ing of S. 27 of the Evidence Act. 

(7) On the evidence I am satisfied that 
cused did make the statement ascribed to him 
and that a country made pistol was actually re¬ 
covered from the pond which was pointed out oy 
the accused. A question was further argued ^ 
to whether under these conditions it could oe 
said that the accused had ‘control’ or ‘possessi<m 
of the fire-arm. A similar question arose in tne 
case of — ‘Chokhey Lai, (A)’, which has already 
been noticed by me and the Bench had no hesi¬ 
tation in answering the question against the ac¬ 
cused. It was held that under circumstances 
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where an accused conceals an incriminating ob¬ 
ject although such concealment is in a place 
which may be accessible to others then “the ac¬ 
cused is to be deemed in the eye of the law to 
be in possession and control.” 

In this case Chhotey Lal had thrown the pistol 
inside a pond and the pistol lay there without 
arousing the suspicion of anybody. Nobody could 
get at the pistol without Chhotey Lal telling him 
that the pistol was inside the pond, indeed it 
took some time before the pistol was actually 
recovered from the pond. Under these circum- 
jstances I must hold that Chhotey Lal would be 
deemed to have the necessary possession of the 
Ipistol as contemplated by S. 19 ((f) of the Arms 
'Act. 

(8) In the result this appeal must fail and is 
hereby dismissed. The conviction and the sen¬ 
tence of the appellant, is affirmed. The appellant 
is on bail. He must forthwith surrender to his 
bail and serve out the rest of his sentence. 

B/V.S.B. Appeal dismissed. 


A.I.R. 1954 ALLAHABAD 689 (Voi. 41. C.N. 275) 

AGARWALA J. (134-54) 

Mithai Lal and others, Applicants v. State. 

Criminal Revn. No. 652 of 1954: against order 
of 2nd Temporary Civil and Sessions J.. Allahabad 
D/- 6-4-54; in Cri. Appeal No. 508 of 1953. 

(a) Criminal P. C. (1898), S. 233 — Simulta¬ 
neous conviction of person under S. 147 and S. 323 

I read with S. 149 IPC is valid — (Penal Code 
S (1860) Ss. 147 and 149). 

The offence under S. 323 read with S. 149 
I P. C., and under 147, I. P. C. are quite 
different. Under S. 147, I. P. C., the oflence is 
committed as soon as five or more persons 
assemble with some unlawful object. The grava¬ 
men of the charge consists in the assembly of 
the offenders while the offence under S. 323 
read with S. 149, I. P. C. can be made out 
only when some one or another of that as¬ 
sembly commits an offence which can be 
punished under S. 323, I. P. C. 

As soon as the other members of the 
assembly commit an offence under S. 323. a 
member of the assembly, who did not him¬ 
self participate in the infliction of the in¬ 
juries to the complainant, and actually did 
nothing else except being a member of the 
assembly, is saddled with the vicarious liabi- 
hty of the offence committed by others be¬ 
cause of the state of knowledge of the mem¬ 
ber or because the offence was committed in 
Pursuance of the common object of the 
assembly. There is, therefore, a vital distinc¬ 
tion between a conviction under S. 147 and 
a conviction under S. 323 read with S. 149, 

I- P. C. It cannot, therefore, be said that a 
person cannot be convicted of both these 
offences, namely, under S. 147 and S. 323 
read with S. 149. (Para 2) 

\ Anno: Cr. P. C., S. 233, N. 3, Penal Code, S. 147, 
N. 3; S. 149. N. 2. 

(b) Constitution of India, Art. 20(2) — Convic¬ 
tion set aside and retrial ordered — There is not 
double prosecution. 

What Art. 20(2) contemplates is a double 
prosecution and punishment. No person shall 
be prosecuted and punished for the same 
offence more than once. In order that this 
Article may be attracted there must be a 
■second prosecution and punishment. Where 

1951 All /qV & 88 


a person has been convicted and punished 
for an offence and the conviction has been 
set aside and retrial ordered, the retrial is 
a continuance of the same prosecution. The 
order setting aside tne conviction v/ashes out 
the effect of the previous conviction. A con¬ 
viction on retrial is a conviction m the same 
prosecution. It is neither a second prosecu¬ 
tion nor a second punishment. The fact that 
the accused, unfortunately served a sentence 
in jail for two or three days on account of 
the first conviction which w'as later on set 
aside does not render the conviction and 
punishment imposed upon retrial as a second 
punishment upon a second retrial : AIR 3954 
All 116, Relied on. (Para 

Anno: Constitution of India. Art. 20, N. 4. 

CASE REFERRED : Para 

(A) (V41) AIR 1954 Ail 116; 1954 Cri LJ 216 3 

B. N. Katju, for Applicants. 

ORDER : The applicants w'ere prosecuted under 
Ss. 147 and 325 read with S. 149. I. P. C. and 
each of them was sentenced to pay a fine of 
Rs. 100/- under S. 147. I. P. C., and to undergo 
rigorous imprisonment for six months and to 

pay a fine of Rs. 100/- under S. 325 read with 
S. 149. I. P. C. 

On appeal the conviction was set aside and 
the case was sent for retrial. During the pend¬ 
ency of the appeal, however, before the appli¬ 
cants were granted bail they had to go to jail 
for Uyo or three days. But they were released 
on bail. On retrial the applicants were a?ain 
convicted under Sections 147, 325 and 323 I p c 
They were ordered to pay a fine of Rs loo/- 
under Section _ 147. I. P. C. and to undergo a 
sentence of six months rigorous imprisonment 
under Section 325 read with Section 34. i. p c. 
and to pay a line of Rs. 25/- under Section 323. 
The sentences of the applicants were made to 
run concurrently. 

On appeal their conviction under Section 147 
has been confirmed and they have been sentenc¬ 
ed under S. 323 read with S. 149, I. p. c.. but 
tfiey have been acquitted of the offence under 
Section 325, I. P. C. Jav/ahar Lal applicant bein®’ 
17 years of age was. however, given the benefit 
or the provisions of Section 4 of the U P Fir^f- 

Offenders Probation Act and S. 5 of thru P 
Borstal Act, 1933. 

f2) Two points have been argued before me. 

simultaneous convictions 

^ IdQ and S. 323 read with 

S. 149. I P. 0.. were not authorised bv law' Tlierer 
IS no substance in this point. The offences under 
Section u23 read with Section 149 IPC and 

are quite differ^.t 
Under S. 147, I. P. c. the offence is committed 

as soon as five or more persons assemble with 
some unlawful object. The gravamen of the 
charge consists in the assembly of the offender' 
while the offence under S. 323 read wdth S. 149 
?. C. can be made out only when some one 

a.ssembly commits an offence 
which can be punished under S. 323, I. p. c 

No doubt, a member of the assembly, who d’d 
not himself participate in the infliction of the 
injuries to the complainant, actually did nothing 
elbe except being a member of the assembly But 
as soon as the other members of the a^ssemhu* 

committed an offence under S. 323 the loraer 

member, who did not himself participate in the 
cominission of the offence, is saddled with the 
vicarious liability of the offence committed by 
the latter because of the state of knowledvo of 
the former or because of the offence was enm 
mitted in pursuance of the common object the 
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assembly. There is, therefore, a vital distinction 
between a conviction under S. 147 and a convic¬ 
tion under S. 323 read with Section 149, I. P. C. 
It cannot, therefore, be said that a person can¬ 
not be convicted of both these offences. 

(3) The second point urged is that since the 
applicants served the sentences in jail for about 
two or three days on the first conviction their 
subsequent retrial and conviction was contrary 
to Article 20. paragraph (2) of the Constitution. 
This contention also has no force. 

What the Article contemplates is a double pro¬ 
secution and punishment. No person shall be 
prosecuted and punished for the same offence 
more than once. In order that this Article may 
be attracted there must be a second prosecution 
and punishment. Where a person has been con¬ 
victed and punished for an offence and the convic¬ 
tion has been set aside and retrial ordered the 
retrial is a continuance of the same prosecution. 
The order setting aside the conviction washes out 
the effect of the previous conviction. A convic¬ 
tion on retrial is a conviction in the same pro¬ 
secution. It is neither a second prosecution nor 
a second punishment. It is unfortunate that the 
applicants served a sentence in jail for two or 
three days on account of the first conviction 
which was later on set aside. But this convic¬ 
tion does not render the conviction and punish¬ 
ment imposed upon retrial as a second punish¬ 
ment upon a second retrial. 

A similar view was taken by my learned brother 
Harish Chandra in — ‘Ganesh Prasad v. State 
of Uttar Pradesh’, AIR 1954 All 116 (A). On the 
facts also there is no force in the revision appli¬ 
cation. It is dismissed. 

A/R.G.D. Revision dismissed. 


A.I.R. 1954 ALLAHAB.VD 690 (Vol. 41, C.N. 276) 

(LUCKNOW BENCH) RANDHIR SINGH J. 
(5-1-1954) 

Ram Shankar. Applicant v. Mst. Shyama and 
others, Opposite Party. 

Appln. No. 50 of 1949; against order of Civil J. 
Unnao; D/- 6-4-1949. 

Guardians and Wards Act (1890), Ss. 41 (3), 
i (2) — Scope and applicability. 

The v/ord ‘guardian’ in S. 4 (2) has a very 
wide meaning and includes all persons who 
have the care of the person or property of 
the minor. The Court has. therefore, a 
right to pass an order against a de facto guar¬ 
dian also under the provisions of S. 41 (3) 
and the application of S. 41 (3) is not limited 
to guardians appointed by the Court. AIR 
1932 All 215; AIR 1934 Oudh 392; AIR 1919 
Mad 189, Ref. (Para 2) 

Anno; Guardians and Wards Act, S. 4 N. 1 
S. 41 N. 2. 

CASES REFERRED: Paras 

(A) (V19) AIR 1932 All 215: 54 All 128 2 

(B) (V21) AIR 1934 Oudh 392: 35 Cri LJ 

1108 2 

,(C) (V6) AIR 1919 Mad 189: 51 Ind Cas 236 2 

H D Srivastava, for Applicant; P. D. Rastogi 
and M. P. Rastogi, for Opposite Party. 

ORDER: This is an application in revision 
against an order passed by the learned Civil Judge. 
Unnao in certain proceedings under the Guardians 
and Wards Act. 'it appears that one Chandika 
died leaving two minor girls. The police came to 
the village and entrusted some property of the 
minors to one Ram Shankar, applicant. This pro¬ 


perty included a sum of Rs. 500/-. After tbe- 
property had been made over to Ram Shankar, 
applications were made by various persons it- 
eluding Smt. Shyama for appointment of a guar¬ 
dian of the minors. Ram Shankar, applicant wa» 
also one of those who claimed to be a guardian 
of the minors. He also made an application for 
his own appointment as a guardian of the minor?. 
In the application which he made, he definitely 
mentioned that the minors and their property 
were in his care. The court, however, ultimately 
appointed Smt. Shyama as the guardian of tte 
minors. 

After the appointment had been made, Smt. 
Shyama made an application to the court praying 
that Ram Shankar, who was in possession of the 
property of the minors may be ordered to make 
over the property to her. The property which was 
in the possession of Ram Shankar, included Bs. 
500/- in cash, a pair of bullocks and a horse. Ram 
Shankar contested the application made by Smt. 
Shyama for the delivery of the property on the 
grounds that he was in possession of Rs. 270/- 
only which had been accounted for and that the 
bullocks and the horse were no longer in his pos¬ 
session. The court made no order for the deli¬ 
very of the horse and bullocks as they were not 
in the possession of Ram Shankar and directed 
Smt. Shyama to file a separate suit for the re¬ 
covery of that property. It, however came to the 
conclusion that Ram Shankar had in his posses¬ 
sion Rs. 500/- belonging to the minors out of 
which he had accounted for Rs. 270/- only and 
Rs. 230/- remained due by him to the minors and 
directed this amount to be paid by him to Smt. 
Shyama. It is against this order that the appli¬ 
cant has come up in revision. 


(2) The only point which has been urged on 
behalf of the applicant is that the learned Civil 
Judge had no jurisdiction under S. 41 (3) of the 
Guardians and Wards Act to direct the applicant 
to pay Rs. 230/- to Smt. Shyama as Ram Shankar 
was not a duly appointed guardian of the minors. 
Section 41 (3) of the Guardians and Wards Act 

reads as follows: 


i 


If 
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“When for any cause the powers of the guardian 
cease, the Court may require him, or If be la 
dead, his representative, to deliver, as It directs, 
any property in his possession or control belong¬ 
ing to the wards or any accounts in his posses¬ 
sion or control relating to any past or present 
property of the ward". 

A perusal of the section quoted above clearly 
flhows that it is open to the court to require a 
person, whose powers as a guardian cease to deU- 
ver any property in his possession belonging ™ 
minors. The word ‘guardian’ has been defined in 
S. 4(2) of the Act. “Guardian" means a person 
having the care of the person of a minor or oi 
his property, or of both his person and property. 
The question as to whether the word 'guardian 
as defined in S. 4(2) refers only to guardians 
under the Guardians and Wards Act or to other 
persons also who have the care of the person 
or property of a minor has come up for decision 
in several cases and it has been held that the 
word ‘guardian’ has a very wide meaning and in¬ 
cludes all persons v/ho have the care of the per¬ 
son of the minor or the care of the property 
the minor vide — ‘Mt. Siddlq-uh-Nissa Blbl v* 
Nizamuddin Khan’, AIR 1932 All 215 (A); ^ 
‘Deputy Commr. Gonda v. Mohammad Shikoh, 
AIR 1934 Oudh 392 (B). 

In the latter case it was held that the word 
‘guardian’ used in section 41 of the Guardi^ 
and Wards Act does not refer merely to a guardl^ 
appointed or declared by the court but also w 
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other guardians. The fact that whenever it was 
intended that the word “guardian” should refer 
to a guardian appointed by the court, the words 
'appointed by the court’ have been mentioned in 
the relevant section of the Act leads to the conclu¬ 
sion that the word ‘guardian’ does not refer only 
to a guardian appointed by the court. 

In— ‘Sithabai v. Radha Bai’, AIR 1919 Mad 189 
(C). a point very similar to the one, which arises 
in this case before me, came up for decision and 
it was held that it was open to the court to make 
an order under S. 41(3) against a person who was 
a de facto guardian but not a duly appointed 
guardian by the court. It would thus appear that 
the court has a right to pass an order against a 
de facto guardian also under the provisions of 
S. 41(3) of the Guardians and Wards Act and the 
application of the section is not limited to guar¬ 
dians appointed by the court. The learned Civil 
Judge was, therefore, perfectly within his rights 
to make the order which has been challenged in 
this application for revision. I see no reason to 
interfere with the order passed by the learned 
Civil Judge. 

(3) The application in revision is dismissed with 
costs. 

B/H.G.P. Revision dismissed. 


A.I.R. 1954 ALLAHABAD 691 (Vol. 41, C.N. 277) 

RAGHUBAR DAYAL AND ASTHANA JJ. 

(4-3-1954) 

Ram Rakshpal. Appellant v. Amrit Dhara Phar¬ 
macy Ltd. and others. Respondents. 

Special Appeal No. 37 of 1954, against judgment 
and order of Malik C. J., D/- 19-10-1953. 

Letters Patent (Ail), Cl. 10 — Judgment— Order 
dismissing application for proceeding for contempt 
«t' Court is not “judgment”. 

An order of a Judge of the High Court dis¬ 
missing, as having no force, an application 
for taking proceedings for contempt of Court 
against opposite parties is not a "judgment” 
within the meaning of Cl. 10 of the Allahabad 
Letters Patent, The necessary ingredients of 
a judgment are that it should affect the merits 
of the question, that the question be between 
the parties and that the decision should deter¬ 
mine some right or liability. AIR 1953 SC 
198, Rel. on. (Para 4) 

The person who moves the Court for taking 
proceedings for contempt has no right to insist 
that proceedings must be taken and therefore 
it should follow that any order refusing to 
take proceedings for contempt of Court is 
not an order which determines the rights of the 
applicant and the opposite party. AIR 1936 
Bom 314, Relied on. (Para 8a) 

Anno: Letters Patent, Cl. 15 N. 2, 3. 

CASES REFERRED: Paras 

(A) (V40) AIR 1953 SC 198: 1953 SCR 1159 

(SC) 4 

(B) (-72) 8 Beng LR 433: 17 WR 364 4 

<C) (’10) 35 Mad 1: 8 Ind Cas 340 (PB) 4 

<D) (V22) AIR 1935 Rang 267: 13 Rang 457 

(PB) 6 

(E) (V22) AIR 1935 All 620 (2): 57 All 983 (PB) 8 

F) (V23) AIR 1936 Bom 314: 60 Bom 894 8 

(G) C98) 25 Cal 236 9 

G. P. Agrawafl, for Appellant. 

JtAGHUBAR DAYAL J.: 

This is an appeal under Chapter IX, rule 10, of 
me Rules of Court & S. 10 of the Letters Patent, 


read with Arts. 225 and 372 of the Constitution of 
India. 

{2} Ram Rakshpal, the appellant, filed an ap¬ 
plication, Criminal Miscellaneous Application No. 
51 of 1953, for contempt of court proceed¬ 
ings against certain parties for reasons given in 
the affidavit accompanying the application. The ap¬ 
plication was dismissed by the Hon'ole the Chief 
Justice as having no force. This is an appeal 
against that order. 

4 

(3J We heard the learned counsel on the ques¬ 
tion about the maintainability of the appeal. He 
relies on clause 10 of the Letters Patent of this 
Court. 

The relevant portion of that clause is: 

“And we do further ordain that an appeal shall 
lie to the said High Court of Judicature at 
Allahabad from the judgment (not being a 
judgment passed in the exercise of appellate 
jurisdiction by a Court subject to the superin¬ 
tendence of the said High Court, and not being 
an order made in the exercise of revisional juris¬ 
diction, and not being a sentence or order passed 
or made in the exercise of the power of superin¬ 
tendence under the provisions of S. 107 of the 
Government of India Act, or in the exercise of 
criminal jurisdiction) of one Judge of the said 
High Court or one Judge of any Division Court, 
pursuant to S. 108 of the Government of India 
Act. 

(4) It is submitted for the appellant that this 
order of the learned Chief Justice was a judgment 
within the meaning of that term in Clause 10 of 
the Letters Patent and that this judgment was 
not one of the judgments excepted from appeal. 
It can be a judgment not open to appeal if it be 
made in the exercise of the power of superinten¬ 
dence under the provisions of S. 107 of the Govern¬ 
ment of India Act or in the exercise of criminal 
jurisdiction as it was not passed in the exercise 
of appellate jurisdiction or revisional jurisdiction. 

We are of opinion that the order appealed 
against is not a judgment contemplated by Clause 
10 of the Letters Patent. The word ‘judgment’ 
as used in the Letters Patent of the Calcutta High 
Court came for interpretation bv the Supreme 
Court in — ‘Asrumati Debi v. Kumar Rupendra 
Deb’, AIR 1953 SC 198 (A). The question was 
whether an order for transfer of a suit, made 
under Clause 13 of the Letters Patent of the 
Calcutta High Court, was a judgment or not with¬ 
in the meaning of Clause 15 of that Letters Patent. 

It was held that such an order was not a judg¬ 
ment. 

Their Lordships of the Supreme Court took into 
consideration the meaning given to the word ‘judg¬ 
ment’ in similar clauses by the Calcutta High Court 
in — ‘Justices of the Peace of Calcutta v. Oriental 
Gas Co.’, 8 Beng LR 433 (B) and the Madras High 
Court in — ‘Tuljaram v. Alagappa’, 35 Mad 1 (PB) 

found that the order of transferring a 
suit did not come within either of the two defi¬ 
nitions. Sir Richard Couch C. J. said as follows 
in the Calcutta Case: 

“We think that ‘judgment’ in clause 15 means a 
decision which affects the merits of the ques¬ 
tion between the parties by determining some 
right or liability, it may be either final or pre¬ 
liminary, or interlocutory, the difference between 
them being that a final judgment deteiTnines 
the whole cause or suit, and a preliminary or 
interlocutory judgment determines only a part of 
it, leaving other matters to be deteimined.” 

The necessary ingredients of a judgment, accord- 
mg to this view, are that it should affect the! 
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merits of the question, that the question be bet¬ 
ween the parties and that the decision should 
determine some right or liability, 

(5) Sir Arnold White C. J. observed thus in the 
Madras case: 

"The test seems to me to be not what is the form 
of the adjudication, but what is its effect on the 
Suit or proceeding in which it is made. If its 
efiect, whatever its form may be, and whatever 
may be the nature of the application on which 
it is made, is to' put an end to the suit or pro¬ 
ceeding so far as the court before which the 
suit or proceeding is pending, is concerned, or if 
its effect, if it is not complied with, is to put an 
end to the suit or proceeding, I think the adjudi¬ 
cation is a judgment within the meaning of the 
clause.” 

<5) The Supreme Court further referred to the 
judgment of the Full Bench of the Rangoon High 
Court in — 'Dayabhai v. Murugappa Chettiar’, AIR 
1935 Rang 267 (FB) (D) where it was held that the 
term ‘judgment’ in the Letters Patent meant a 
decree in a suit by which the rights of the parties 
in the suit were detennined. 

(7) As already mentioned their Lordships of the 
Supreme Court did not determine the true mean¬ 
ing and scope of the word ‘judgment’ as occurred 
in the various clauses of the Letters Patent of the 
various High Courts and decided in the appeal 
before them that the order under appeal could not 
be regarded as a judgment according to the views 
of either the Calcutta. Madras or any other High 
Court as it neither affected the merits of the 
controversy between the parlies in the suit itself 
nor it terminated or disposed of the suit on any 
ground. 

(3) In — ‘Shamzadi Begam v. Alakh Nath’, AIR 
1935 All 620 (2) (E). the Full Bench had to con¬ 
sider whether an order by a single Judge dismiss¬ 
ing an application under S. 5 of the Limitation 
Act and refusing to extend the time for filing an 
appeal or an application, as the case may be, was 
a judgment within the meaning of S. 10 of the 
Letters Patent and held that it was nob a judg¬ 
ment. It was observed at page 624: 

"It follows accordingly that where the court has 
some discretion in the matter and allows an 
appeal or application to be filed beyond time as 
a matter of concession on being satisfied that 
there is sufficient cause for the delay, it is not 
really deciding the right of the parties nor ad¬ 
judicating upon their rights and liabilities. The 
order is in the form of an interlocutory order 
in a pending matter and the disposal of this 
matter does not automatically put an end to the 
appeal itself, which is to be dismissed subse¬ 
quently. 

If we were to accept the contention urged on 
behalf of the appellant that every order passed 
by a single Judge which puts an end to or termi¬ 
nates the proceeding, or which has by implica¬ 
tion the necessary effect resulting in such a 
termination, is a judgment the result would be 
that appeals would be permissible from dismissal 
for default, or dismissal for want of prosecution, 
or dismissal on non-payment of costs of printing, 
translation, etc., or on failure to furnish secu¬ 
rity. To hold this would be going against several 
decisions of this Court.” 

It would appear, therefore, that the word ‘judg¬ 
ment’ in Clause 10 of the Letters Patent refers 
to a decision which determines the rights of the 
parties to a proceeding. 

(8a) In proceedings for rontempt of court the 
person w’ho initiates the proceedings is not really 


a person who has got any right in himself in con¬ 
nection with the alleged commission of contempt 
of court. In matters of contempt he simply in¬ 
forms the Court of certain acts of the other party 
wlrich, according to him, amount to contempt of 
court. It is for the Court then to take into con¬ 
sideration whether those acts, if proved, do amount 
to contempt of court and if they do whether the 
matter is such in which action should be taken. 
Contempt of court proceedings are really proceed¬ 
ings between the Court and the person proceeded 
against. 

The person who moves the Court has no right, 
to insist that proceedings must be taken and there-! 
fore it should follow that any order refusing tO' 
take proceedings for contempt of court is not an 
order which determines the rights of the applicant 
and the opposite party and therefore such an order 
is not a judgment for the purposes of Clause 10 
of the Letters Patent. Such a view was taken 
in — ‘Narendrabhai Sarabhai v. Chinubhai Mam- 
bhai’, AIR 1936 Bom 314 (P). Beaumount C. J. 
observed at i>. 314: 

‘Tt is difficult to see how an order of the Court 
refusing to commit a man for breach of an 
undertaking given to the Court can be said to 
affect the merits of any question between the 
parties. The undertaking is given to the Court; 
it it is broken, and that fact is brought to the 
Court's notice, the Court may take such action 
as it thinks fit. If it comes to the conclusion 
that the order has been deliberately broken, it 
will probably commit the defaulter to jail, but 
the Court is free to adopt such course as it thinks 
fit.” 

Rangnekar J. observed at page 315: 

"On the notice of motion there was, in my opi¬ 
nion, no question between the parties. Proceed¬ 
ings for contempt are matters entirely between 
the Court and the person alleged to have been 
guilty of contempt. No party has any statu¬ 
tory right to say that he is entitled as a matter 
of course to an order for committal because his 
opponent is guilty of contempt. Ajl that he 
can do is to come to the Court and complain 
that the authority of the Court has been flout¬ 
ed, and if the Court thinks that it was so, then 
the Court in its discretion takes action to vindi¬ 
cate its authority.” 

With respect we fully agree with these observa¬ 
tions. 

(9) The learned counsel for the appellant referr¬ 
ed to — ‘Mohendra Lall Mitter v. Anundo Coomar 
Mitter’, 25 Cal 236 (G) where it was held that an 
order refusing to take action for contempt of court 
was appealable. The judgment gives no reasons 
for the view taken. 

(10) In view of our opinion that the order appeal¬ 
ed against does not amount to a judgment within 
the meaning of that expression in Clause 10 of the 
Letters Patent we hold that no appeal lies against 
that order. It is, therefore, no more necessary 
to decide whether the order was passed in the 
exercise of criminal jurisdiction and therefore even 
if it amounts to a judgment it was not appeal- 
able. 

(11) We, therefore, dismiss this appeal. 

B/R.G.D. Appeal dismissed. 
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The Swadeshi Bima Co. Ltd., Assessee Applicant 
V. The Commissioner of Income-tax, U. P., Luck¬ 
now, Opposite Party. 

Civil Misc. No. 55 of 1950. 

(a) Income-tax Act (1922), S. 10(7) and Sche¬ 
dule — Moneys invested in non-insurance acti¬ 
vities — Choice of debiting moneys to life insur¬ 
ance fund — Income-tax authorities if can dis¬ 
regard choice. 

An insurance company has not the option 
of choosing whether the moneys which it in¬ 
vested in the activities other than insurance 
activities are to be debited to the funds of 
the 'life insurance branch or to those of the 
miscellaneous insurance branch; and if it 
chooses to debit the former with expenditure 
the income-tax authorities are entitled to 
disregard its choice and hold that the amount 
so expended came from the funds of the 
miscellaneous insurance branch. (1942) 2 

KB 228, Distinguished. (Para 14) 

If in the case of such activities part of the 
funds came from the miscellaneous branch 
and part only came from the funds of the 
life insurance branch, the profits accruing to 
the company from such activities must be 
divided between the life insurance branch 
and the miscellaneous insurance branch in 
proportion to the investments actually made 
from the funds of the tw'o branches. AIR 
1942 All 194 (SB), Foil. (Para 16) 

Anno; Income-tax Act, S. 10, N. 18. 

■f(b) Income-tax Act (1922), S. 10(7) and Sche¬ 
dule R. 1 — Normal activity of insurance com¬ 
pany — Running of other businesses — Funds 
of iife insurance branch utilised in other busi¬ 
nesses — (Insurance Act (1938), Ss. 27(1) and 
27A). 

The running of other businesses in order 
to augment its income is not a part of the 
normal activity of a'l insurance company as 
such. What an insurance company is expect¬ 
ed to do is to utilise its surplus funds in 
making investments to get income froin them. 
Whenever such a company engages in other 
business, that activity would be a separate 
and distinct business carried on by it apart 
from the business of insurance. (Para 19) 

Rule 1 of the Schedule draws a distinction 
between a life insurance business carried on 
by a person and any other business carried 
on by him, both of which are covered by the 
provisions of S. 10 of the Act. If a person 
happens to carry on any other business besides 
the life insurance business, it is clear from 
the use of the words ‘that business’ in R. 1 
of the Schedule that the income of the life 
insurance business alone is to be taxed under 
the Schedule whereas the income from any 
other business must be taxed in accordance 

with the general provisions of S. 10. 

(Para 20) 

Therefore the fact that the funds of the 
life insurance branch of the assessee-company 
are utilised, v/holly or in part, in certain 
undertakings or activities in which the com¬ 
pany is interested is not sufficient for holding 
that those undertakings or activities are 
part of the company’s life insurance busi¬ 
ness. That must depend on the nature of 
the undertakings and the degree of mana¬ 
gerial control exercised by the company over 
them. (Para 21) 


Anno; Income-tax Act, S. 10, N. 18; Insurance 
Act, S. 27, N. 1. 

CASES REFERRED: 

(A) (1942) 1942-2 KB 228; 111 LJ KB 609 IJ. 14 

(B) (V29) AIR 1942 All 194: 1942-10 ITH 
267 (SB) 

(Ci (1913) 1913 AC 610: 82 LJ KB 1221 

(D) (V33) AIR 1946 Cal 539: 1946-14 ITR 488 

(E) (V41) AIR 1954 Bom 219: 1954-25 ITR 237 

(F) (1940) 29 Tax Cas 1: 1940-2 KB 287 

(G) (1922) 12 Tax Cas 503 

(H) (1888) 2 Tax Cas 367 

(I) (1921) 12 Tax Cas 483 
J. Swarup, for Applicant; S. C. Das, for Oppo- 

.^itp Partv. 
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V. BHARGAVA J.: 

This is a reference by the Income-tax Appellate 
TriDunal, Bombay, under S. 66(1), Income-tax Act. 

(2) The reference first came before this Court 
on 30-10-19o2. Learned counsel for both parties 
then stated that they were agreed that the State¬ 
ment of the Case was wholly insufficient to enable 
the Court to answer the important question of law 
raised in the reference and they gave the Court 
detailed notes on the facts which they wanted to 
be mentioned in the reference and the papers 
which they wished to be included in the paper- 
book. Copies of those notes were sent to the In¬ 
come-tax Appellate Ti-ibunal which was directed to 
make a fuller statement of the case and send it 
to this Court. The Tribunal v/as further permitted 
to re-frame the questions upon which the opinion 
of the Court was sought and take such further 
evidence as might be necessary. 

A fresh Statement of the Case was accordingly 
prepared but again it was found that the Tribunal 
had not given a finding on all the necessary facts. 
Consequently on 2-3-1954, the case was again sent 
back to the Income-tax Appellate Tribunal to re¬ 
cord a finding on certain specific questions which 
v;ere set out in that order. A third statement of 
the Case has now been received from the Tribunal, 
giving findings on those questions. In dealing with 
the reference, we have taken into account all the 
three Statements of the Case received from the 
Tribunal. 

(3) The assessee is the Swadeshi Bima Company, 
Ltd., Agra, which was incorporated as a public 
limited company on 11-4-1931, and which com¬ 
menced business on 16-6-1931. The purposes for 
which the company was incorporated are set out 
in the Memorandum of Association, the more im¬ 
portant clauses of which read as follows: 

'T. To carry on in India including Ipdian States 
and any part of the world, all kinds of insurance 
and all kinds of guarantee and indemnity busi¬ 
ness and in particular without prejudice to the 
generality of the foregoing words. 

2. To carry on the business of life assurance in 
all its branches, sickness assurance, accident 
assurance, and annuity business in all its various 
forms, either alone or in combination with any 
other or others either with or without the right 
of participating in the profits of the Company 
including the whole life and short period life 
assurance, endowment assurance, loss of health 
assurance, joint life and survival assurance, 
against sickness or accident alone or in combi¬ 
nation with life assurance the purchase of rever¬ 
sions and contingent life interests, and the pur¬ 
chase and sale and repurchase of annuities of 
all kinds, including the immediate, deferred per¬ 
manent, joint life or survival annuities, and to 
make or grant assurance for payment of money 
by way of single payment or several payments 
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or by way of immediate and deferred annuities 
or otherwise on the happening of any contingency 
whatsoever; and generally to transact the busi¬ 
ness of Life Assurance Company, which may be 
in any way connected with or dependent on the 
contingencies oi human life; and which may be 
undertaken and transacted according to Law. 

3. To reinsure with other Insurance Companies, 
doing similar business all or any of the risk, taken 
by the Company, and to undertake any autho¬ 
rised risk from similar companies either direct 
or by way of re-insurance. 

4. To carry on the business of Insurance on Pen¬ 
sion Fund basis, i.e., to pay policy-holder or his 
dependents in way of monthly pension, instead 
of lump sum when the poUcy matui’es. 

5. To invest the funds of the Company in any 
movable and immovable property, government 
securities, municipal debentures, co-operative so¬ 
cieties, banks, shares of industrial companies or 
shares of Commercial concerns, debentures of 
commercial and manufacturing concerns or limit¬ 
ed concerns or loans to the individuals. 

9. To purchase, take on lease, hire or otherwise 
acquire any estate or interest in any lands, build¬ 
ings, easements, rights, privileges, concessions or 
immovable property of any kind and tenure, 
necessary or convenient for the business of the 
Company in any part of the world. 

10. To sell, exchange, lease, mortgage, or other¬ 
wise to make deed for any part of the Company’s 
property or to construct, alter, maintain build¬ 
ings w'ork; machinery, necessary or convenient 
for the business of the Company. 

14. To purchase or otherwise acquire, all or any 
part of the business and property, of any person, 
firm or Company carrying on any business, wliich 
this Company is aulnorised to carry on and to 
take over the assets or property, and liability of 
such persons firm or Company, on such terms 
as the Company may think fit. 

16. To borrow, sell, exchange, lease, mortgage 
all or any of the movable or immovable property, 
present or future including Capital and to issue 
debenture or debenture stock, perpetual or other¬ 
wise, with or without a specific charge on all 
or any part of the Company’s property. 

18. To enter into working arrangements of all 
kinds, for sharing profits, co-operation, joint ad¬ 
venture, reciprocal conversion or otherwise with 
any other Company or Companies, Corporation 
firms or persons carrying on or about to carry 
on business which this Company is authorised 
to carry on or engaged in carrying on. 

24. To act as loan and Estates Agents and to 
negotiate Loans for State, Estate and against 
other movable or immovable securities or Towns 
Municipalities, Port Trust etc. 

25. To carry on the business of a loan Company 
in all its branches. 

28. To undertake the sale of Sivadeshi or foreign 
manufactures on commission or any other basis.” 

(4) In pursuance of the objects mentioned in its 
Memorandum of Association, the assesses company 
carried on life and other insurance business. It 
also engaged in certain undertakings which have 
given rise to the present reference, the dispute, 
shortly stated, being whether these undertakings 
or activities, to use a perhaps more neutral term, 
can properly be regarded as constituting part of 
the assessee-company’s life insurance business with¬ 
in the meaning of the Schedule to the Income-tax 
Act. The activities have been mentioned in para¬ 
graphs 5 to 11 of the second Statement of the 
Case sent dated 15-5-1953. 
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(5) In paragraphs 5 to 7, the Tribunal has given 
the facts relating to the purchase and running oi 
the business of the Swadeshi Bima Cotton Mills. 
The assessee-company advanced a loan of Rs. 
40,000 to the New Krishna Mills, Ltd. upon the 
security of a mortgage dated 20-7-1939, of the New 
Krisiina Mills. This mortgage was registered 
under the Indian Registration Act but the pres¬ 
cribed particulars were not filed with the Registrar 
of Companies pursuant to S. 109, Indian Com¬ 
panies Act. On 15-8-1940, the assessee-company 
purchased the mortgaged property for a sum of 
Rs. 1.24,000/-, Machinery of the value of Rs. 
57,126-10-0 was purchased between January, 1941, 
and January 1943. 

It was claimed that the whole of the machinery 
was second hand but the Tribunal, relying on the 
fact that the invoices for the purcliase of the 
macliineiy had not been produced, held that it 
could not be said that thert; was no new machinery 
though a part of the machinery was no doubt 
second hand. The entries relating to the money in¬ 
vested in the purchase of these mills were shown in 
the balance sheet as having been debited in the ac¬ 
counts of the life insurance branch. A further 
debit of a sum of Rs. 50,168 was shown in this 
account with a corresponding entry in the revenue 
account in respect of appreciation of the value 
of the mills, so that the account of the life insur¬ 
ance branch of the company showed a total invest¬ 
ment of Rs. 2,50,191/- in the mills. 

This figure appeared in the balance sheet as it 
stood on 31-12-1940. After the purchase, the name 
of the New Krishna Mills was changed to Swadeshi 
Bima Cotton Mills. The assessee-company there¬ 
after by working this mill earned an income for 
several years. This income from the mill was in¬ 
corporated in the revenue accounts of the assessee 
company relating to the life insurance branch. This 
method was follov/ed in all the three years of assess¬ 
ment in question, viz., 1943-44, 1944-45 and 1945-46. 

In the assessment year 1945-46 relevant for the 
accounting year ending on 31-12-1944, the mill was 
worked for a period of 26 days only up to 26-1-1944, 
and was then sold as a running business to Bharat 
Stores Agra. 

The assessee company received a sum of ten 
lacs of rupees as purchase money in this sale. 
The entire surplus of this sale was treated as pro¬ 
fit and was credited to the company’s life insur¬ 
ance revenue account. While the Swadeshi Bima 
Cotton Mills were being run by this company, the 
company maintained separate account books in 
v;hich transactions of the mill were recorded and 
only the net result was incorporated in the revenue 
account of the company’s life insurance business. 

(6) Paragi’aph 8 deals with the activity of pur¬ 
chase and sale of lands and buildings. On 27-8-1940, 
the company purchased free-hold rights of about 
9 bighas and 12 biswas of land together with a 
bunglow near the Civil Courts. Agra & outhouses 
attached to it for a sum of Rs. 29,000/-. The land 
was developed and parcelled out into smaller plots 
and was sold to a. number of persons, but the 
bungalow was reserved by the company for use as 
its own office for some time. The bungalow was 
also ultimately sold. The whole area thus deve¬ 
loped by the company was known as Swadeshi 
Bima Nagar, Agra. On this activity, the com¬ 
pany earned a net profit of Rs. 25,579/-. T^e 
assessee company also purchased and ran two brick 
kilns at Khandhari and a ginning factory at 
Harduaganj; it constructed houses in the Swadeshi 
Bima Nagar Colony and purchased land at Fateha- 
bad for colonization. 

(7) Paragraph 9 deals with the transactions re¬ 
lating to the Harduaganj Ginning Factory men- 
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Uoned above. This factory was purchased in 1941 
and the company started working the factory on 
36-10-1941. In one of the assessment years in ques¬ 
tion, the company made a profit of Rs, 134/- and 
this amount was also incorporated in the company’s 
life insurance revenue account. 

(8) Paragraph 10 gives the facts relating to a 
contract for purchase of certain land, buildings and 
inachinei 7 known as the Laxmi Mills for a sum 

Rs. 1,60,000/-. In the purchase of this mill, 
a sum of Rs. 15,000/- was paid by the assessee 
ownpany as earnest money in 1940. The vendor 
later resiled from the contract and the company 
had to file a suit for specific performance. The 
suit was compromised and possession over the mills 
was taken 'in May, 1942. While these disputes 
were going on, the company had entered into an 
agreement with the Bharat Stores, Limited, under 
which the latter had guaranteed to the company 
a net profit of Rs. 25,000/- on the purchase of this 
property and had undertaken to bear the risks 
and expenses of the litigation. The property in 
the mills was finally conveyed to the Bharat 
Stores. Limited, Agra, through a document dated 
30-12-1942, and the profit of Rs, 25,000/- w'as credit¬ 
ed in the revenue account of the company’s life 
insurance business. A special commission of Rs. 
6,250/- was paid on tliis transaction to the Manag¬ 
ing Director. 

(9) The last activity mentioned in para. 11 is 
in respect of a transaction of purchase and sale 
•( sliares in the Anjewar Spinning and Weaving 
Mills, Ltd. On the sale of those shares the com¬ 
pany made a profit of Rs. 56.250 during the years 
in question and this amount was also incorporat¬ 
ed in the revenue account of the company’s life 
insurance business. 

(10) At the time of assessment, the Income-tax 
Officer held that the income received by the asses- 
see company from these activities, namely those 
referred to in paras. 5 to 11 of the second State¬ 
ment of the Case, was income derived from busi¬ 
ness carried on by the company other than its life 
insurance business and was taxable under the rele¬ 
vant provisions of the Indian Income-tax Act. The 
assessee company’s claim that the income derived 
from these activities must be treated as part of 
the income from its life insurance business and 
must therefore be taxed under the Schedule of the 


Act in accordance with sub-s. (7) of S. 10, Income- 
tax Act was rejected by the Income-tax Officer. 
The assessee company appealed to the Assistant 
Commissioner of Income-tax and to the Income-tax 
Appellate Tribunal but unsuccessfully. The asscs- 
see company thereupon asked for a reference to 
this Court and the question, now referred, which 
has taken linal shape in the second Statement 
of the Case, is as follows: 

“Whether on the facts and in the circumstances 
of this case the assessee company's business in 
Swadeshi Bima Cotton Mills, in the purchase 
and sale of lands, machinery, and in running 
other trading activities referred in the paras. 
5 to 11 was not in the nature of business of 
insurance within the meaning of S. 10(7j, Income- 
tax Act, and the income therefrom was not 
liable to be assessed under the schedule to S. 10 
(7) of Uie Act but otherw'ise?" 

(11) Sri Mitra, the learned counsel for the asses¬ 
see company, contended that, as a matter of fact, 
all these activities were carried on with the funds 
of the life insurance branch of the company and 
tliat consequently it should be held that they were 
part of the life insurance business of the company 
and the income derived therefrom should be treat¬ 
ed as part of the income of the company’s life 
insurance business and assessed to tax as such. 
In \iew of this contention we considered it neces¬ 
sary to refer the following question to the Tri¬ 
bunal : 

“Out of which of the under-mentioned sources, 
and to what extent, did the funds utilised in each 
of the activities mentioned in paras. 5 to 11 of 
the supplementary Statement of the Case come, 
namely— 

(1) funds of the life insurance branch of the 
assessee, and, if so, whether from the ‘life fund’; 

(2) funds of the assessee other than those of the 
life insurance branch, and, if so, stating the 
nature of those funds: 

(3) funds of the assessee failing partly under 
source (1) and partly under source (2), and, if so, 
stating the particulars in each case?” 

(12) The Tribunal returned its finding on this 
question on 23-3-1954. It summarised its conclu¬ 
sions in a statement which for the sake of conve¬ 
nience, is reproduced below: 


Sources of tie omnint invested. 


Nature of. 
investment. 

Total amount 
invested 

Life fund 

1 

Misc. branch 
fur:!. 

Profit from j 
disputed ac- i 
tivities. | 

Other funds 
of the life 
branch. 

Total of columns 

3 to 6 

1 

2 

3 

4 

5 

6 

7 

Swadeshi Bim'i Cotton 
Mills. ... 

834491 

28G074 

2e8C)58 

231110 

28649 

834491 

^nd and buildings 

215761 

215761 


_ 


215761 

lAxrai Mills 

55368 

55368 




65368 

Harduaganj factory 

18327 

18327 


— 


18327 

shares from Anjawar 
Spinning and Weav¬ 
ing Mills ... 

300000 

73698 

226302 

— 

— 

300000 


piis finding has been challenged by learned coimsel 
for the assessee company not on the facts but 
oa the ground that the Tribunal was wrong in 
bolding that any of the amounts utilised in the 
jottvities in question could be held to come from 
^0 miscellaneous branch fund when the balance 
®oet of the company showed that all the amounts 
invested in these activities were included only in 
w balance sheet of the life insurance branch. The 


Tribunal was of the view that the sum of Rs. 
2,88,658 invested in the Swadeshi Bima Cotton 
Mills and the sum of Rs. 2,26,302 invested in shares 
of the Anjawar Spinning and Weaving Mills, Ltd., 
must be treated as having come from the funds 
of the miscellaneous insurance branch, on the 
ground that the accounts of both the life insur¬ 
ance branch and the miscellaneous insurance 
branch were kept in the same set of account books 
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and did not disclose from which source the source of these amounts was the fund of the mift- 
amounts were being drawn by the company for the cellaneous insurance branch and not the fund nf 
purpose of investment. the life insurance branch. 


It was only in the balance sheet that these 
amounts were shown as having come out of the 
funds of tlie life insurance branch, and such en¬ 
tries could be made by the assessee at its discre¬ 
tion alter the accounts had been closed. The 
balance sheets, moreover, showed that a transfer 
of funds was made from the accounts of the mis¬ 
cellaneous insurance branch to the accounts of the 
life insurance branch. Such transfers were shown 
as deposits or loans, and represented amounts 
Which could not have been invested out of the 
ordinary funds of the life insurance branch unless 
the deposits or loans taken from the miscellaneous 
insurance branch were treated as part of the life 
insurance branch. 

If there had been no such deposits or loans, 
the funds of the life insurance branch would not 
have sufficed for these investments to be made 
from the funds of that branch. The entry in the 
balance sheet was, therefore, treated as a mere 
paper entry and, going behind it, the Tribunal held 
tliat these sums were, in fact, investments out of 
the funds of the miscellaneous insurance branch 
and that the entires in the account books could 
be ignored in arriving at this conclusion. On 
behalf of the assessee company it was further con¬ 
tended that the Income-tax authorities are not 
entitled to disregard the entires made by the asses¬ 
see in its account books and must treat the sums 
invested in the Swadeshi Bima Cotton Mills and 
in the shares of the Anjawar Spinning and Weav¬ 
ing Mills, Ltd., as having come out of the funds 
of the life insurance branch as shown in the bal¬ 
ance sheets. 

Life insurance business as well as miscellaneous 
insurance business were being earned on by the 
assessee company, and the latter could have easily 
debited these amounts in the accounts of the mis¬ 
cellaneous insurance branch direct. It appears to 
us that the Tribunal con'ectly took the view that 
the entries in the account books were so made for 
the purpose of enabling the assessee company to 
contend that the activities in w'hich it was engag¬ 
ed w^ere a part of its life insurance business. If 
the funds available in the life insurance branch 
of the company's business had equalled or exceeded 
the amounts which had been invested in the 
Swadeshi Bima Cotton Mills and in the shares of 
the Anjawar Spinning and Weaving Mills, Ltd., 
there could have been no doubt about the source 
of the moneys so invested, and it w'ould have been 
immaterial from which particular account the com¬ 
pany might have drawn the cash for the purpose 
of making the investment. 

The cash of both the branches might have been 
kept together in the bank or with the treasurer of 
the company. In such a case, whether the amounts 
had been paid from the bank account or from the 
balance in hand with the treasurer, the source' of 
those amounts would necessarily have been deter¬ 
mined by the entries made in the account books 
in which the company would have shown a debit 
of the amounts in the particular fund or funds 
from which the company had drawn these 
amounts. 

When however the accounts of the life insurance 
branch show that there was no surplus at all avail¬ 
able the company was compelled to resort to mak¬ 
ing entries indicating that thedife insurance branch 
had accepted deposits or loans from the miscel¬ 
laneous-insurance branch. It was in our view quHe 
competent for the Income-tax authorities to dis¬ 
regard such entries and to hold that the real 


(13) Learned counsel for the assessee-company 
referred us to the case of — ‘Allchin v. Coulthard’ 
(1942) 2 KB 228 (A) and has placed reliance on 
certain observations of Lord Green in that case 
particularly at page 236 of the Report where the 
Master of the Rolls says: 

“A trader may spend the whole of his profits for 
the year in buying himself a house, with the 
result that he has to borrow money to pay his 
mortgage interest. This does not disentitle him 
from saying that, as between himself and the 
revenue he is entitled to debit the interest paid 
to the fund representing the amount in which 

his profits for the year are assessed. Nor 

can the way in which for his own convenience, 
he chooses to keep his accounts deprive bim of 
this right. 


If he carries on two businesses and chooses to 
keep their accounts distinct, he may in those 
accounts show the profits of one business as hav¬ 
ing been wholly applied in buying capital assets 
for that business and charge the whole of the 
interest which he is liable to pay to, for example, 
a reserve accoimt in the other business represent¬ 
ing profits of past years, but, in taking the ac¬ 
count as between himself and the revenue, he 
IS entitled to treat the assessed profits of the 
first business as available for the payment of the 
interest. To speak of this as re-writing the 
trader's accounts is a misdescription. His 
domestic accounts stand, and there is no ques¬ 
tion of re-writing them. The account which is 
drawn up betw'een himself and the revenue is a 
totally different account drawn up for totally , 
different purposes and the figure representing t ! 
taxed profits which appears in it is a statutory j 

and (except in the case of profits taxed at ! 

source) not an actual figure.” 'ii 


(14) Learned coimsel’s argument is that the 
assessee-company had the option of choosing whe¬ 
ther the moneys which it invested in the activities 
in question were to be debited to the funds of the 
life insurance branch or to those of the miscel¬ 
laneous insurance branch; and if it chose to debit 
the former with expenditure the Income-tax autho¬ 
rities were not entitled to disregard its choice and 
hold that the amount so expended came from the 
funds of the miscellaneous insurance branch. We 
do not think that any such inference can be drawn 
from Lord Green’s observations. 

In ‘AUchin v. Coulthard (A)’ the South Sheilds 
Corporation paid out of their general rate fund, 
which consisted partly of untaxed income (the 
rates collected) and partly of profits from its un¬ 
dertakings duly assessed to income tax, interest 
on a loan raised for the purpose of their electricity 
and transport undertakings and general purposes, 
deducting the income-tax in the usual way. The 
Corporation claimed under the provisions of the 
South Sheilds Corporation Act. 1935. to treat tl^ 
assessed profits of the electricity and transport 
undertakings as part of the assessed profits out of •*. 
which the interest was paid and to retain the 
amount of tax paid on those profits. 

Under the Act in question all receipts and a^c- 
penditure had to be paid into and out of the 
general rate fund but for the purpose of the in¬ 
ternal accounts of the Borough separate accounts 
showing the specified particulars had to be kept 
In respect of its undertaking. The Court of Appa®t 
held that under its Act the profits of the 
ration's undertakings could lawfully be applied 
to the payment of the interest on the whole of 
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the loan, and that those profits as assessed to 
income tax formed part of the profits brought 
into charge out of which the interest was paid 
or deemed to be paid, notwitlistauding that from 
the accounts of those undertakings the surplus 
i*evenues arising therefrom had been treated as 
applied to certain specified purposes of those under¬ 
takings. 

This case is not, we think, of assistance. A 
wholly different question was before the Court 
and the facts bore no similarity to those with 
which we are concerned. In particular there was 
no question of a payment being made or purport¬ 
ing to be made out of one fund the assets of 
which had been augmented for this purpose by a 
book transfer of moneys available in another fund. 
In the case before us the Income-tax Appellate 
Ti'ibunal has found that the surplus available in 
the life insurance fund was insufficient to cover 
the amount invested in the several activities in 
which the assessee-company was engaged and that 
the balance in fact came from other sources which 
it specifies. In our opinion no valid objection can 
be taken to the course taken by the Tribunal and 
we propose therefore to determine this reference 
on the footing that the finding of the Tribunal 
dated 23-3-1954, must be acted upon. 

(15) This finding shows that at least in the case 
of two of the activities in question, namely the 
Swadeshi Bima Cotton Mills and the purchase of 
shares of the Anjawar Spinning and Weaving Mills. 
Ltd., part of the funds came from the miscellane¬ 
ous insurance branch and part only came from the 
funds of the life insurance branch. 

(16) The consequence of this finding is in our 
opinion this, that the profits accruing to the com¬ 
pany from its activities in connection with the 
purchase, sale and running of the Swadeshi Bima 
Cotton Mills and the purchase and sale of the 
shares of the Anjawar Spinning and Weaving Mills, 
Ltd. must, on the principle recognised by a Pull 
Bench of this Court in — ‘Mohammad Isa v. Com¬ 
missioner of Income-tax, C. P. and U. P.’, AIR 
1942 All 194 (SB) (B). be divided between the life 
insurance branch and the miscellaneous insurance 
branch in proportion to the investments actually 
made from the funds of the two branches. In the 
statement giving the sources of the moneys so 
invested, the Tribimal has, however, shown a third 
source, namely “profit from disputed activities”. 

In the case of the Swadeshi Bima Cotton MULs, 
a sum of Rs. 2,31,110 is shown as having been 
invested out of the profits of the rnili itself. Since 
this profits accrued as a result of the investment 
of the funds of the life insurance branch and of the 
miscellaneous insurance branch, it also must in 
our opinion be divided in proportion to the amounts 
found as having been drav/n out of the funds 
of the two branches. The amounts drawn from 
the life fund and the other funds of the life insur¬ 
ance branch have to be added together and treated 
as the amount drawn from the funds of the life 
insurance branch. 

(17) We now come to the principal question that 
arises on this reference, namely whether the acti¬ 
vities in question are a part of the life insurance 
business of the assessee-company. Sri Mitra con¬ 
tended that whatever activity may be carried on by 
the company out of the fund which appertains 
to its life insurance business must be held to be 
a part of the life insurance business of that com¬ 
pany irrespective of the nature of that activity. 
His contention was that no insurance company 
can do business merely by doing the work of in¬ 
surance and that every such company has to carry 


on other activities in order to earn income for the 
purpose of carrying on its lasurance business. 

Apart from the provisions of S. 27, Insurance 
Act, 1938, which provided (prior to its amendment 
in 1950) that, subject to certain exceptions every 
insurer incorporated or domiciled in British India 
should at all times invest and keep invested assets 
equivalent to 55 per centum of the sum ol the 
amounts of its liabilities to the holders of life 
insurance policies in India, an insurance company 
was at liberty to invest its remaining surplus lunds 
in whatever manner it considered would serve the 
interests of the company: and the income arising 
from such investments would be part of the in¬ 
come of the insurance company. We entertain no 
doubt that the investment ol money not imme¬ 
diately required is part of the normal business of 
insurance for as Lord Mersey said in — 'Liver¬ 
pool, London and Globe Insurance Co. v. Bennett', 
(19131 AC 610 at p 621 (Ci. 

"It is well known that in the course of carrying 
on an insurance business large sums of money 
derived from premiums collecl-ed and from other 
sources accumulate in the hands of the insurers, 
and that one ol the most important pares of 
the prohLs of the business is derived from the 
temporary investment of these moneys. These 
temporary investments are also required for the 
formation ol the reserve fund, a lund created to 
attract customers and to serve as a stand-by m 
the event of sudden claims being made upon the 
insurers in respect of losses. It is. according to 
my view, impossible to say that such investments 
do not form part of this company’s insurance 
business, or that the returns flowing from them 
do not form part of its profits. In a commercial 
sense the directors of the company owe a duty 
to their shareholders and to their customers to 
make such investments, and to receive and dis¬ 
tribute in the ordinary course of business, whe- 
tner in the form of dividends, or in payment of 
losses, or in the formation of reserves, the 
moneys collected from them”. 

Refemng to Cl. 3 (18) of the memorandum of 
association of the appellant company in the same 
case, Lord Parker of Waddington said: 

“It provides that moneys of the company 'not 
immediately required’ may be invested in such 
manner as may, from time to time, be determin¬ 
ed. Obviously, moneys invested under this clause 
are net withdrawn from the businesses of the 
company, but are retained for the purposes of 
such businesses, though temporarily invested, so- 
as not to lie idle.” 

The same view was taken by the Calcutta High 
Court in — 'General Family Pension Fund v. Com¬ 
missioner of Income-tax, Bengal’, AIR 1946 Cal 
539 (D). In that case a mutual life assurance 
company, limited by guarantee, was exempted 
from the provisions of the Indian Life Assurance 
Companies Act. 1912. The company, ‘inter alia’, de¬ 
rived income from government securities and other 
investments and its profits were ascertained by 
means of quin-quennial actuarial valuations. The 
question was how the company should be assessed 
in respect of its income from government securi¬ 
ties and other investments for the year ending 
the 31st December, 1936. It was held that the 
company's investments and the income derived 
from them were part of its life assurance business. 

(18) These cases clearly recognise the principle 
that profits accruing to an insurance company 
from the investment of its surplus funds form part 
of the company’s income. They do not, however 
touch the main question that arises in this case 
whicn is v/hether the income arising from the uti- 
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all the time mentions investments and not tho 


Usation by an insurance company of the surplus 
funds of its life insurance branch in carrying on 
s business undertaking or activity forms part of 
tile income of the life insurance branch. The 
contention of Sri Mitra that, since the Indian 
Insurance Act nowhere lays down any limitation 
on the powers of an insurance company the acti¬ 
vity of the company in carrying on any business 
not prohibited by law must be deemed to be a 
part of its insurance business, does not derive any 
support from the cases to which we have referred. 

These cases omy lay down that the earning of 
income by investment is a part of the normal busi¬ 
ness of insurance; they nowhere lay down that 
the carrying on of other busmess with the funds 
of the life insurance business is a part of the life 
insurance business. In tliis connection we examin¬ 
ed the scheme of the Indian Insurance Act, 1938, 
as it was in force during the yeais of assessment. 
Section 11 of the Act laid down that every insurer 
shall, at the expiration of each calendar year, pre¬ 
pare a balance sheet in the form set forth in Part 
II of the First Schedule. Tliat form is Form A 
and in it the nature of the assets of an insurance 
company is indicated by giving various heads un¬ 
der which the assets can be shown. 

The principal heads are loans, investments, 
agent's balances, outstanding premiums, interest, 
dividends and rents outstanding, interest, divi¬ 
dends and rents accruing but not due, amounts 
due from other persons or bodies carrying on in¬ 
surance busmess, sundry debtors, bills receivable, 
cash and other accounts to be specified. Then 
under the heading ‘loans' are mentioned the va¬ 
rious kinds of loans that arc expected to be ad¬ 
vanced by an insurance company. Similarly, under 
the heading 'investment' is mentioned the nature 
of various investments that an insurance company 
is expected to make. 

Tliese investments include deposits with the 
Iteerve Bank of India, various securities includ¬ 
ing Government securities or foreign securities, 
bonds, debentures, stocks and other securities, de¬ 
bentures of any railway in India, debentures of 
any railway out of India, preference or guaranteed 
shares of any railway in India, railway ordinary 
stocks (i) in India (ii) out of India, other deben¬ 
tures & debenture stock of companies incorporat¬ 
ed (i) in India (ii) out of India, other guaranteed 
and preference stocks and shares of companies 
incorporated (i) in India (ii) out of India, other 
ordinary stocks and shares of companies incor¬ 
porated (i) in India, and (ii) out of India, holdings 
in subsidiary companies house property (i) in 
India, (ii) out of India, and other investments to- 
be specified. 

It is to be noticed that the form does not men¬ 
tion investment in any other business carried on 
by the insurance company itself. ‘Prima facie’, 
therefore, Form A is an indication that the carry¬ 
ing on of another business by an insurance com¬ 
pany itself was not considered to be a nonnal acti¬ 
vity of an insurance company as such. In the 
Indian Insurance Act, as now in force, S. 27A has 
been introduced which lays down that no insurer 
shall invest or keep invested any part of his con¬ 
trolled fund otherwise than in any of the approv¬ 
ed investments mentioned in the section. 

The controlled fund in the case of the assessee- 
company would mean at the present time all the 
funds appertaining to the company’s life insurance 
business. An exception is made in respect of 15 
per cent, of the controlled fund which can be in¬ 
vested or kept invested otherwise than in approv¬ 
ed investments on certain conditions. What is, 
we think, significant is that the entire section 27A 


running of other businesses with the fund of the 
life insurance business. 

(19) So far as we are aware, the running of 
other businesses in order to augment its income 
is not a part of the normal activity of an insu¬ 
rance company as such. What an insurance com¬ 
pany is expected to do is to utilise its surplus 
lunds in making investments to get income from 
tnem. Whenever such a company engages in other 
business, that activity would be, in our opinion, 
a separate and distinct business carried on by it, 
apart from the business of insurance. 

The contention of learned counsel for the asse- 
see-company that source from which the funds 
arise determines the nature of the business in 
which they are employed leads to strange results. 
A company having successfully earned on an ordi¬ 
nary business embarks (its Memorandum of Asso¬ 
ciation permitting it to do so) on the business of 
insurance: would it be possible to contend in such 
cases that the insurance business is a part of that 
other business simply because the funds utilised 
for the purpose of carrying on that insurance busi¬ 
ness come out of the assets of the other business? 

(20) In considering the main question raised in 
this case, the distinction between the expressions 
“making investments”, “acquiring ownership" and 
“carrying on business” must we think be kept in 
view. Under s. 10 of the Indian Income-tax Act, 
income tax is payable by an assessee in respect 
of the profits and gains of any busmess, profession 
or vocation “carried on by him". Rule 1 of the 
Schedule lays down that, in the case of any per¬ 
son who “carries on, or at any time in the pre¬ 
ceding year carried on, life insurance business", 
the profits and gains of such person from that 
business shall be computed separately from his 
income, profits or gains from any other business. 

Rule 1 of the Schedule, therefore, draws a dis¬ 
tinction between a life insurance business carried 
on by a person and any other business carried on 
by him. both of which are covered by the provi¬ 
sions of S. 10 of the Act. If a person happe^ to 
carry on any other business besides the life insu¬ 
rance business, it is clear from the use of the 
words ‘that business' in R. 1 of the Schedule that 
the income of the life insurance business alone 
is to be taxed under the Schedule whereas the in¬ 
come from any other business must be taxed in 
accordance with the general provisions of S. 10. 

In carrying on a life insurance business it would 
normally be necessary to make investments or to 
own property which may yield income. 

In our opinion the dividing line occurs when 
the return to the company from the employment 
of its funds can be more accurately described as 
a trade profit than as investment income. It is 
we think difficult to lay down any hard and 
rule, for something will depend on the facts of 
each case, but generally speaking it can be said 
that the return cannot properly be described as 
investment income when the company itself en¬ 
gages in the management of the undertaking 
which the return arises. The distinction between 
carrying on a business and earning income by jD' 
vestment in property was brought out in — Saim- 
ddin Alimohamed v. Commissioner of Income-ta*» 
Bombay City’, AIR 1954 Bombay 219 (E). Deali^ 

with S. 10 (1), Income-tax Act, Chagla, C. ^ 
served: 

"'Therefore, looking to the plain language ns^ 

by the Legislature, what has been emphasi^ 

in this section is the fact of a business beinl 

carried on by the assessee. It is the assesses 

who carries on a business who is liable to PW 
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tax under the head of business. It is rather 
agnihcant to notice the dUlerence in language 
in S. 10, and S. 9. Section 9 deals with tax under 
the head of property and that tax is payable by 
an assessee who is the owner of the property. 
So, in the case of property, what is emphasised 
by the Legislature is ownersliip. In the case of 
business what is emphasised is not the owner¬ 
ship of the business, but the fact of the busi¬ 
ness being carried on by the assessee. 

Now, if the intention of the Legislature was 
that tax under the head of business should be 
paid by every assessee who owns a business, ir¬ 
respective of the question whether he carries it 
•n or not, nothing would have been simpler for 
the Legislature than to have reproduced the 
same language in S. 10 as is to be found in S. 
9 . The Legislature could have provided that 
the tax shall be payable by an assessee in res¬ 
pect of the profits and gains of any business 
»wned by the assessee.” 

This distinction drawn between owning a business 
and the carrying on of a business clarifies the 
view that if the funds of a life insurance company 
ire utilised In any other business, then although 
that business may be owned by the life insurance 
company it does not follow that that other busi¬ 
ness is also being carried on by the life insurance 
company. Lawrence, J. in — ‘Commissioners of 
Inland Revenue v. Imperial Tobacco Co. (of Great 
Britain and Ireland) Ltd.’, (1940) 29 Tax Cas 1 
(P),while interpreting the words “income received 
from investment and other property” said 

“In my opinion, the Paragraph contrasts invest¬ 
ment income as opposed to trade profits. I think 
the words mean, as Lord Cave. L. C., seems to 
me to have suggested in his judgment in — 
‘Commrs. of Inland Revenue v. Gas Lighting Im¬ 
provement Co. Ltd.', (1922) 12 Tax Cas 503 (G), 
income derived from sources outside the trade, 
income produced by money or money’s worth 
not then used in the trade.” 

In — ‘Smiles (Surveyor of Taxes) v. Australasian 
Mortgage and Agency Co. Ltd.’, ( 1888)2 Tax Cas 367 
(H), Lord Shand in the Scottish Court of Exche¬ 
quer said— 

“ It appears to me, after a full argument on the 
€fiect of the previous cases and on the provi¬ 
sions of the Statute, that the fourth (iase in the 
Statute is meant to cover the case in which 
money is invested upon securities in the British 
plantations in America, or in any other of Her 
Majesty’s dominions out of the United King- 
(lom. I say invested, meaning by that something 
quite distinct from the use of money in the ordi¬ 
nary trading transactions of a company. 

It appears to me that if we are dealing with a 
c<mipany making profits by the use of its capi- 
in mercantile transactions that should fall 
under the first case: but if a company which 
has a large rest fund laid aside for the purpose 
uf investment makes investments in foreign 
stock or other foreign securities, including secu¬ 
rities over moveable properties in the colonies 
llmt is a case in which the charge is to be made 
under the fourth case.” 

In — ‘Bourne & Rollings Worth v. Commissioners 
^ Inland Revenue’, (1921) 12 Tax Cas 483 (I) 
^nkey, j, had to consider the nature of money 
placed in war loan and held: 

I do not like to hazard the opinion that in all 
?ases money placed in War Loan would be an 
investment. i think you have to consider the 
facts of the case. It may be different in the 
case of an investment company, and indeed the 


Act provides for that because it goes on to say:' 

except in the case of life msurauce business and 

businesses where the principal business consists 

in the making of investments.” 

These cases bring out the difference between in¬ 
vestment an earning of profits by the carrying on 
of a trade, and support the view which we have 
lormed that, while the process of investment is a 
normal part of the business of a life insurance 
business, the carrying on of an industrial or other 
imdertaking is not part of the business of fife 
insurance. 

(21) In the present case, it has to be noticed 
that the assessee company was not incorporated 
solely with the object of carrying on hie insurance 
and other business of insurance. The clauses of 
the Memorandum of Association quoted earlier in 
tins judgment show that the objects of the com¬ 
pany included the carrying on of other types of 
ousiness, such as dealing in moveable or immove¬ 
able properties by borrowing, selUng, exchanging, 
leasing, mortgaging all or any of such properties, 
present or future, acting as loan and estates 
agents and carrying on tue business of a loan 
company in all its oranches, as well as undertak¬ 
ing the sale of Sw’adeshi or foreign manufactures 
on commission or on any other basis. 

The facts found by the Tribunal show that, even 
in the miscellaneous branch, deposits w^ere accept¬ 
ed by the assessee company from policy-holders 
as v/ell as non-policy-holders so as to augment 
the money available to the company for carrying 
out its objects. These deposits were shown in the 
accounts of the miscellaneous insurance branch. 
Various amounts from that branch were then 
transferred to the life insurance branch and were 
used for some of the activities now in question. 

It is a w’ell known commercial practice to obtain 
funds for carrj’ing on a business by accepting de¬ 
posits or taking loans, w'hereas it is not the usual 
practice save in the case of banks to accept de¬ 
posits or take loans for the purpose of making in¬ 
vestments. In our opinion that fact that the 
funds of the life insurance branch of the assessee- 
company were utilised, wholly or in part, in cer¬ 
tain undertakings or activities in which the com¬ 
pany was Interested is not sufficient to enable us 
to hold that those undertakings or activities were 
part of the company’s life insurance business. That 
must depend on the nature of the undertakings 
and the degree of managerial control exercised by 
the company over them. 

(22) In applying these principles to the facts of 
this case for the purpose of considering the na¬ 
ture of the income earned from the activities men¬ 
tioned in paras. 5 to 11 of the second statement 
of the case, we have first to take note of the agre¬ 
ed statement made by learned counsel for the 
parties that there was no need to take into ac¬ 
count the income that might have arisen from 
the transactions relating to the Laxmi Mills, Ltd., 
and the Harduaganj Ginning Factory as the asse- 
ssee-company had ceased to have an interest in 
these concerns prior to the assessment years in 
question. Learned counsel stated that we need 
only consider three sources of income, namely the 
Swadeshi Bima Cotton Mills, lands and buildings 
and shares of the Anjawar Spinning and Weaving 
Mills, Ltd. 

(23) It appears to us that the income earned 
from the transaction relating to the Swadeshi 
Bima Cotton Mills can be divided into two parts: 
Firstly, there was the income derived from the 
carrying on of the Swadeshi Bima Cotton Mills 
which might best be described as the annual pro¬ 
fits earned from the running of that business; and, 
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secondly, there was the block profit which was 
made when the Mills were sold as a running con¬ 
cern by the assessee-company. In our opinion, 
the former, that is the annual profits from the 
carrying on of the business must be held to be 
income earned by the assessee-company otherwise 
than from its business of life insurance. 

On the other hand, the block profit earned by 
saie of the Mills would be a capital gain accruing 
botn to the life insurance branch of the business 
as well as to the miscellaneous insurance branch 
of the business in proportion to the investments 
made in the purchase of these mills, and the ma¬ 
chinery for the mills, out of the funds of the two 
branches of the insurance business. Consequently, 
the income earned by carrying on the business of 
the Swadesm Bima Cotton Mills described ear¬ 
lier as the annual profits is taxable under the 
general provisions of S. 10, and not under the 
Schedule as part of the income of the life insu¬ 
rance business. 

So far as the capital gains are concerned, they 
appertain partly to the life insurance business and 
partly to the miscellaneous insurance business and 
are taxable as income of those businesses, provided 
of course that they are liable to tax, a question 
which has not been referred to us and upon which 
we express no opinion. 

(24) We have next to consider income derived 
from the transactions relating to lands and build¬ 
ings, and the question which would ordinarily 
arise is whether the return on the money expend¬ 
ed by the assessee company in these transactions 
was a business profit or investment income. The 
statement of the case indicates that the assessee 
company was engaged in the business of purchas¬ 
ing land, developing it and thereafter selling it at 
a profit; and Sri Mitra conceded that this was so. 
He did not contend that the land and buildings 
were purchased as a mere investment. 

HLs argument was that the income from this 
source should be treated as income of the life in¬ 
surance business solely on the ground that the 
money used for carrying on this activity came 
from the life funds of the life insurance business 
and, consequently, even if it be a trade, the in¬ 
come from it must be assessed as income of the 
life insurance business. This contention, as we 
have held above, cannot be accepted. In our opi¬ 
nion the assessee company’s activities in connec¬ 
tion v/ith the purchase and sale of land buildings 
constituted a business distinct from the life or 
other insurance business of the company and the 
profits accruing from it cannot, therefore, be 
assessed to tax under this schedule. 

(25) So far as the transaction of purchase and 
sale of shares of the Anjawar Spinning and 
Weaving Mills, Ltd., is concerned, the i>osition 
appears to be ditterent. The facts found nowhere 
indicate that the assessee-company was regularly 
carrying on the business of dealing in the shares 
by purchasing them and selling them at a profit. 

It appears that the directors of the company con¬ 
sidered that an investment in the shares of the 
Anjawar Spinning and Weaving Mills, Ltd., would 
be very profitable. 

The Income-tax authorities have held that this 
trarisaction was a speculative one, but we think 
that it was speculative only in the sense that 
there was no certainty that these shares would 
yield a good income and would be safe investment. 

It is nowhere suggested in the facts found by the 
Income-tax Appellate Tribunal that the purchase 
of the shares of this company was speculation in 
the sense of purchase of shares for the purpose of 
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selling them at a profit in the course of a business 
of dealing in shares. 

Further, there is no finding that there were any 
other dealings in any other shares by the assessee- 
company. We are, therefore, of opinion that the 
purchase and sale of the shares, of the Anjawar 
Spinning and Weaving Mills, Ltd., must be held 
to be an investment, and the income arising there¬ 
from in so far as it appertains to the life insu¬ 
rance business, must be treated as income of that 
business and must be assessed under the Schedule 
to the Indian Income-tax Act. 

(26) So far as the remaining minor activities 
are concerned, we do not consider it necessary to 
deal with them in view of the statement of learn¬ 
ed counsel for the parties that, in this reference, 
we are only concerned with the three activities 
which have been mentioned above. 

(26a) Our answer to the question referred to in 
respect of these three activities is as indicated 
above. Since our decisign is mainly in favour of 
the Department, we direct that the assessee shall 
pay the costs of the Department which we assess 
at seven hundred and fifty rupees. 

A / V.R.B. Answer accordingly. 
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Radha Raman. Applicant v. State of Uttar 
Pradesh and others, Opposite party. 

Misc. Writ No. 7824 of 1951. 

(a) Land Acquisition Act (1894), S. 40 — “Work’' 

— (Words and Phrases — "Work”). 

The word "work” has a very wide meaning 
and therefore no useful purpose will be served 
by quoting the meaning as given in the dictl- ' 
onaries. The word is really used in two senses 
of bestowing labour and that upon which 
labour has been bestowed. The word gets its 
colour and complexion from the nature of 
the work, and when used in singular with 
reference to construction it is not confined 
to only big industrial or scientific construc¬ 
tions. Taking the ordinary popular meaning 
of the word the construction of ordinary 
houses for purposes of residence comes within 
its meaning and the Government therefore 
has jurisdiction to give its consent to the 
acquisition of land for the purpose. ( 1886 ) 

54 L. T. 735 and (1892) 1 QB 344 distinguish¬ 
ed. (Paras 5, 8) 

Anno: L. Acq. Act. S. 40 N. 1. 

(b) Land Acquisition Act (1894), S. 40 — “Work 
useful to the public” — Acquisition for Co-ope¬ 
rative Housing Society. 

The general dearth of residential accom¬ 
modation in the towns and cities of Uttar 
Pradesh is very well known and if a Society 
is found to construct a number of houses and 
the houses are actually constructed, the con¬ 
struction is likely to ease the situation, as 
there will be an increase in the total residen- ^ 

tial accommodation in the town, and rents 
may also possibly go down. In spite of the ^ 

fact that the bye-laws of the society as well 4 . 

as Co-operative Societies Act Itself are mainly 
concerned with the interests of the members j 

of the Society if In carrying out its objects ^ 

a situation is brought out which may also help j 
the other members of the public, the acqul- ^ 

Eition may be said to be one useful to the ^ 

public. In conditions prevailing in the towns ^ 
the construction of more residential hoii^s \ 
will benefit not only the members of the 


im 
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society but also the resident public of the town 
and therefore It is an object which is useful 
to the resident public of the place. AIR 
1952 Mad 756, Followed. (Para 13) 

Anno: L. Acq. Act, S. 40 N. 1. 

(c) Land Acquisition Act (1894), Ss, 40, 6 and 
5A — Power to issue writ of prohibition against 
Government from giving consent to acquisition 
or issuing notice under S. 6 — (Constitution of 
India, Art. S26). 

Section 5A gives a right to file objections 
to the acquisition within 30 days of the noti¬ 
fication made under S. 4. and that objection 
is to be determined after giving the objector 
an opportunity of being heard either In per¬ 
son or through a pleader. A reading of that 
section shows that the function of the Collec¬ 
tor is a quasi judicial function and therefore 
open to the review by the Courts. If it is 
open to review, then the only stage at which 
it can be reviewed is the stage before the 
notification has been made under S. 6 of the 
Act because the decision of the Government 
cannot be challenged after a notification under 
S. 6 has been published. If the petitioner 
can come to Court at all to challenge the 
fact that the land was being acquired for 
a purpose .useful to the public, he can do so 
only before the publication of the notification 
under S. 6. The petitioner can say that the 
State Government has decided to give its con¬ 
sent to an acquisition which cannot be for 
public purpose, and if he is able to establish 
his contention, there is no reason why the 
State Government should not be prohibited 
from giving its consent to the acquisition, or 
from issuing a notification under S. 6 of the 
Act. (Paras 15. 16. 17) 

Anno; L. Acq. Act, S. 40 N. 1; S. 6 N. 6; S. 5A 
N. 1. 

(d) Land Acquisition Act (1894), Ss, 6 and 5A 
— Jurisdiction of Court — Power of High Court 
to issue writ of certiorari — (Constitution of 
India, Art. 226). 

Though if any provision in the Act had. 
by the use of express words, taken away the 
powers of the High Court to issue a writ of 
certiorari the matter might be diTerent, as 
there are no such express words, the Courts 
are not precluded from issuing a v/rit of certi¬ 
orari to the Government where they come to 
the conclusion that the notification under S. 6 
should not be made as the purpose of the 
acquisition cannot possibly be ‘useful to the 
public’. Even before the Constitution came 
Into force, the power to issue a writ of certio¬ 
rari. could not be meant to have been taken 
away by the use of the word “final” in S. 5A 
of the Act in regard to the decision of the 
Government on the objections. After the 
coming into force of the Constitution it is 
obvious that no Legislature has the authority 
to take away a power conferred on the Courts 
by the Constitution. (Para 19) 

Anno: L. Acq. Act, S. 6 N. 6; S. 5A N. 1. 

CASES REFERRED: Paras 

JA) (1886) 54 LT 735: 50 JP 790 6 

(1892) 66 LT 647: 1892-1 QB 344 7 

<C) (V39) AIR 1952 Mad 756: ILR (1952) Mad 
982 13 

D) (’03) 30 Cal 36: 7 Cal WN 249 15 

K (’05) 32 Cal 605: 32 Ind Ann 93 (PC) 15 

5,1 (V40) AIR 1953 All 182: 1953 All LJ 86 16 

(V33) AIR 1951 Bom 121: ILR (1951) Bon 


(H) (V37) AIR 1950 SC 222: 1950 SCR 621 

(SC) 17 

(I) (1929) 1929-1 KB 619: 93 LJP 49 18 

S. C. Khare, for Applicant; Jagdish Sarup and 
B. D. Gupta, for Opposite Party. 

ORDER: This is a petition under Art. 226 of 
the Constitution. 

(2) The petitioner, Raja Radha Raman, was 
the owner of two villages, Pakaria Naugawan and 
Mindia Panai Urf Songarhi, pargana and Tahsil 
Filibliit, before the vesting order passed by the 
State Government. But as portions of these two 
villages lie within the limits of the Municipal 
Board of Pilibhit, those portions still continue in 
the ownership of the petitioner. The plots which 
are the subject-matter of dispute in the present 
petition, lie in the portion of vulage Pakaria 
Naugawan. which is still in the ownership of the 
petitioner and others. 

In September 1948, a co-operative society was 
formed by a number of persons and this society 
is known as the co-operative Housing Society Ltd. 
Pilibhit. In the beginning the membership was 
open to ail persons of good character, sound 
mind and above the age of 18 years, residing or 
carrying on any trade, business or profession in 
Pilibhit, and who are not members of any other 
housing society operating in Pilibhit. A few 
rronths later, an amendment was made & a further 
condition was added that only those persons 
could be members who ow*ned no house or land 
in Pilibhit. Tliere are about 90 members of this 
Society, and some of them do ov.m houses in 
Pilibhit but they had become members before the 
amendment, and now continue to be members. 

This society wanted that the land in dispute 
should be acquired, and on 19-4-1949 a notifica¬ 
tion was issued by the U. P. Government under 
Ss. 4 and 5 of the Land Acquisition Act. Tliis 
notification said that the Governor was pleased 
to notify for general information that the land, 
mentioned in the schedule, was needed for a 
public purpose and that any person interested in 
it might within 30 days make an objection to 
the acqviisition of the land in writing to the 
Collector under S. 5-A of the said Act. The pur¬ 
pose of acquisition was mentioned as the con¬ 
struction of residential houses for the members 
of the co-operative Housing Society Ltd. Pilibhit. 

The greater portion of this land belonged to 
the petitioner and on 18-5-1949 he filed an objec¬ 
tion before the Land Acquisition Officer under 
Sec. 5-A of the Act. This objection contained a 
number of grounds, the more important of which 
were that the land was not being acquired for 
any public purpose, that the application of the 
Society w^as not bona fide, that the members 
wanted to acquire the land for their own benefit, 
that many of these members v;ere already owning 
houses in Pilibhit and that-the land was needed 
by the petitioner for purposes of a Goshala. 

(3) The Land Acquisition Officer then com¬ 
menced enquiries under S. 5-A of the Act and 
submitted his report to the Uttar Pradesh Gov¬ 
ernment in July 1950. The petitioner made a 
number of representations to the Hon’ble Minis¬ 
ters of Agriculture and Development and to the 
General Secretary, Co-operative Department, bub 
these proved to be of no avail. 

The present petition was filed on 20-8-1951 and 
at that time the report of the Land Acquisition 
Officer was under consideration of the Govern¬ 
ment. but the Government had started taking 
steps under S. 41 of the Act and had written to 
ri'5 Secretary, Co-operative Society, that he should 
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execute an agreement as contemplated by Sec¬ 
tions 39 and 41 of the Act. During the time that 
the petition had been pending, the agreement 
contemplated by S. 41 was executed between the 
said Society and the Government, though no 
notification under Sec. 6 of the Act has yet been 
issued, as this Court at the time of admitting 
the petition had passed an interim order prohibit¬ 
ing the issue of the notification. 

The prayer made in the petition is that a writ 
of certiorari be issued calling for the record of the 
case and quashing all proceedings under Ss. 5-A, 
39, 40 and 41 of the said Act, and that a writ 
of prohibition be issued to the State of Uttar 
Pradesh (respondent No. 1) directing it not to 
give its consent under Sec. 39 of the Act to the 
aforesaid acquisition, nor to issue a notification 
under 3. 6 of the Act. 

(4) The contention of the learned counsel for 
the petitioner is that the State Government has 
no jurisdiction to give its consent to the present 
acquisition under S. 40 of the Act because the 
construction of these houses could not be said 
to be “work" within the meaning of the word as 
used in S. 40 (1) (b), nor can the acquisition be 
said to be “likely to prove useful to the public." 
It has been contended that there is a mandatory 
prohibition contained in S. 40, which prohibits 
the State Government from giving its consent 
to an acquisition of land which is not being made 
for constructing “work" or which is not “likely 
to prove useful to the public”. I shall consider 
these two points separately. 

(5) It is argued that the word “work" has been 
used in Sec. 40 of the Act with reference to the 
constiTiction of large industrial or scientific esta¬ 
blishments, and the consti*uction of ordinary 
houses for purposes of residence do not come 
within the meaning of the word. In support of 
this argument the learned counsel has referred 
me to the meaning of the word “work” as given 
in the Chambers Dictionary (20th Century) and 
the Webster's Dictionary, Vol. 4. 

No useful purpose will be served by quoting the 
meaning as given in these dictionaries, because 
the word “work" has a very wide meaning. It 
is really used in two senses of bestowing labour 
and that upon which labour has been bestowed. 
When used in plural, the word certainly means 
some outstanding or important result of the 
labour that has been bestowed, and large indus¬ 
trial and scientific establishments are called 
works; but in the singular the meaning is not 
confined in the field of construction to only large 
or important establishments. If a mason has 
constructed a wall, it is the work of that mason, 
and if an engineer has constructed a house it 
'is the work of that engineer. The word really 
gets its colour and complexion from the nature 
of the work, and when used in singular with 
reference to constructions it is not confined to 
only big industrial or scientific constructions. The 
learned counsel relied upon two cases in support 
of his contention, but none of them, in my opin¬ 
ion, is of any real help to him. 

(6) In the case of—'The Easton Estates Mining 
Co. v. Western Wagon Co.', (1886) 54 LT 735 (A), 
the facts were that an engine was seized while 
it was standing in a shed v/hich the contractor 
rented from the appellant company and which 
was connected by a siding with the Railway. The 
question was whether the engine was rolling stock 
in a “work" and was, therefore, liable to distress 
for rent. It was held that the word “work" in 
S. 3 of the Railway Stock Protection Act, 1872, 


“means any establishment or place used for the 
purpose of trade or manufacture, which is con¬ 
nected with a line of Railway by siding along 
which the rolling stock may be propelled." 

The word “work" was defined in the Act and 
Wills J. observed that it was not easy to say 
exactly what was meant by “a work". He then 
says: 

“The difficulty arises from the fact of its not 
being a word known to the law it is a mere word 
of art not being work in popular use in the 
sense in which it is used in the Act." 

The meaning of the word was then considered 
with reference to the definition as given in the 
Act and it was held that a shed was also a work. 


(7) The other case is of — ‘Brannigan v. Robin¬ 
son’, (1892) 66 LT 647 (B). In this case the meaning 
of the word “works" as used in the Employer’s Lia¬ 
bility Act, 1880 was considered. The defendant 
in this case was a person who was doing the busi¬ 
ness of clearing sites, that is, pulling down old 
houses, and on one occasion he had to deal with 
a wall which was unsafe. He omitted to take pro¬ 
per precautions and the wall fell down upon one 
of the labourers. It was held that if the Insecurity 
of a wall that was being built up was within the 
section then the insecurity of a wall which was 
being pulled down must also be within the sec¬ 
tion and that the injury was caused by a defect 
in the “works" connected with the business of 
the employer. 


(8) I do not think that these two cases, in any 
way, help the contention of the learned counsel, 
and. taking the ordinary popular meaning of the 
word, a residential house would, in my opinion be 
included in the word “work". 


(9) The other point requires a more serious con¬ 
sideration. Previously there were two separate 
Acts, one known as the “works of Public Utility 
Company Act, Act 22 of 1863" and the other "Land 
Acquisition Act. Act 6 of 1867". Subsequently both 
these Acts were amalgamated into one and the 
Land Acquisition Act, Act 10 of 1870 was passed. 
The present Land Acquisition Act No. 1 of 1894 
has replaced this Act of 1870. Great reliance has 
been placed by the learned counsel for the peti¬ 
tioner on the Works of Public Utility Company 
Act of 1863, and he has referred me to the pre¬ 
amble and to Ss. 1, 2, 15, 34 and 35. The wordings 
of the preamble and these sections favour the 
view that under Act 22 of 1863 land could be ac¬ 
quired only for companies which were formed for 
purposes of carrying on works of public utility. 
Under that Act, it would be very doubtful if 
acquisition of land could be made for purposes 
of a company merely for constructing private 
houses. 


But what I have to see is the wording of the 
present Act. namely. Act I of 1894. In the pre¬ 
amble of this Act, it is stated that the Act was 
prepared for the purpose of amending the law 
for the acquisition of land needed for public pifi"' 
poses and for companies. In S. 3 the expression 
“company” means a company duly registered ana 
by the amending Act 17 of 1919 it is said to in¬ 
clude a society registered under the Societies 
Registration Act, 1860, and a registered society 
within the meaning of the Co-operative Societies 
Act, 1912. The expression “public purpose" is said 
to include the provision of village-sites in distriew 
in which the Provincial Government shall have 
declared by notification in the official GazetU 
that it is customary for the Government to make 
such provision. 
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(10) Section 4 empowers the Government to 
issue a notification in the official Gazette declar¬ 
ing that the land in any locality is needed or is 
likely to be needed for any public purpose, 'rhls 
section applies only to cases where land is needed 
lor any public purpose as distinguished from cases 
where it is needed for a company. Section 5A, 
however, covers both these cases and empowers 
any person interested in any land which Tias been 
notified under S. 4 to file objections to the ac¬ 
quisition of the land within 30 days after the 
issue of the notification. The section then provides 
the procedure which is to be followed by the Col¬ 
lector in dealing with the objections so filed and 
the procedure does make proceedings beiore the 
Collector judicial or quasi-judicial proceedings. 

Sec. 6 provides that subject to the provisions 
of Part VII of the Act when the State Govern¬ 
ment is satisfied, after considering the report if 
any, made under Sec. 5-A, (2) that any particu¬ 
lar land is needed for a public purpose, or for a 
oompany, a declaration shall be made to that 
effect. This declaration is then to be published in 
the official Gazette and is made conclusive evi¬ 
dence of the fact that the land is needed for a 
public purpose or for a company. The next impor¬ 
tant sections are Ss. 38, 39, 40 and 41. 

(11) Under S. 38 the State Government may 
authorise any officer of any company desiring to 
acquire land for its purposes to exercise the 
pow'ers conferred by S. 4, and S. 4 has to be con¬ 
strued as if for the words "for such purpose" the 
words "for the purposes of the company" w'ere 
substituted. Section 39 says that the provisions 
of Ss. 6 to 37 (both inclusive) shall not be put 
in force in order to acquire land for any company, 
unless the previous consent of the State Govern¬ 
ment has been obtained and the company shall 
have executed the agreement hereinafter men¬ 
tioned. The relevant portion of S. 40 is to the 
effect that such consent shall not be given unless 
the State Government be satisfied that such ac¬ 
quisition is needed for the construction of some 
work, and that such w'ork is likely to prove use¬ 
ful to the public. 

Sec. 41 says that if after considering the report, 

the State Government is . 

satisfied that the purpose of the proposed acqui¬ 
sition is the construction of a work and that such 
work is likely to prove useful to the public, it 
shall require the company to enter into an agree¬ 
ment, providing amongst other things for con¬ 
ditions on which the work shall be executed and 
maintained and the terms on which the public 
shall be entitled to use the work. 

(12) The argument of the learned counsel is 
that the provisions of Ss. 6 to 37 of the Act are 
not to be put in force in order to acquire land 
for any company unless the previous consent of 
the Government has been obtained, and the com¬ 
pany has also executed an agreement mentioned 
in S. 41. Section 40 prohibits the Government 
from giving such consent unless the acquisition 

for the construction of some work which is 
likely to prove useful to the public and the agree¬ 
ment under S. 41 is to contain the terms on w'hich 
the public shall be entitled to use the work. There¬ 
fore it becomes necessary to see whether the ac¬ 
quisition is for some work and that work is likely 
to prove useful to the public. It is conceded that 
the work need not be useful to the public at large, 
but it should be useful to a large class of it. It 
is argued that the present acquisition is being 
made for the members of the Co-operative Socie¬ 
ty only, that it i*s not useful to any class of public 
but is useful only to members of the Society. 


The preamble to the Co-operative Societies Act, 
1912, says that the object of the Act is to promote 
selfhelp among poorer people and, according to 
S. 4 importance is attached to the promotion of 
interests of the members of the. Society. Refe¬ 
rence was also made to the bye-laws of the So¬ 
ciety amongst the objects of which are mentioned 
requirements of the members of the Society and 
the constiTiction of residential houses or other 
buildings for the convenience of the members and 
development of a co-operative colony for the con¬ 
venience and benefit of the members. On the 
strength of the preamble to the Co-operative So¬ 
cieties Act and the contents of Sec. 4 as well as 
the contents of bye-law No. 3 it is argued that th© 
object of the Society is to benefit the members 
only and not any section of the public at large. 
Reference was also made to Nicholas on Eminent 
Domain, volume 2, pages 517, 518, 520 and 537. 

(13) I have considered the argument with care, 
but I do not think any of these provisions neces¬ 
sarily lead to the conclusion that the acquisition 
of land for purposes of this Co-operative Society 
cannot be "useful to the public". 

The general dearth of residential accommoda¬ 
tion in the towns and cities of Uttar Pradesh is 
very well knowm, and if a Society is found to con¬ 
struct a number of houses and the houses are 
actually constructed, the construction is likely 
to ease the situation, as there will be an increase 
in the total residential accommodation in the 
towm, and rents may also possibly go down. This 
will benefit not only the members of the Society 
but also the resident public of the town. It is true 
that the bye-laws of the Society as well as the Co-' 
operative Societies Act itself are mainly concern¬ 
ed with the interests of the members of the So¬ 
ciety. But if in carrying out those objects a situa¬ 
tion is brought out which may also help the other 
members of the public, the acquisition may, in 
my opinion be said to be one useful to the public. 

Sec. 4 of the bye-law's of the Society shows that 
the membership is open to all persons of good 
character and sound mind, who may be residing 
or carrying on any trade, business or profession 
in Pilibhit. Anybody in Pilibhit can. therefore, 
become a member of the Society and have the 
advantages of being a member. In America Hous¬ 
ing Societies constituted for the purpose of clear¬ 
ing slumps have been held to be doing w'ork 
which is of “public use". Slump clearance has 
been held to be a valid reason for the acquisition 
of land. The present case cannot be said to be a i 
case of clearance of slumps, but in the condi-l 
tions prevailing in the towns of this State at pre-| 
sent, the construction of more residential houses 
is, in my opinion, an object which is useful to the^ 
resident public of the place. 

The facts of the present case are similar to the 
facts of the case in — ‘Thambiran Padayachi v 
The State of Madras’, AIR 1952 Mad 756 (C). If 
I may say so with respect the point has been 
elaborately considered in that judgment, and I do 
not think any useful purpose will be served by 
considering the authorities again in this judg¬ 
ment, which have already been considered in 
that case. I agree with that decision and also the 
reasons contained therein. The contention of the 
learned counsel for the petitioner on this point 
also does not appeal to me. 

(14) In the affidavit filed along with the peti¬ 
tion it has been stated that a large area of 
Government land is lying vacant and is better 
suited for the construction of houses and that the 
scheme of the present acquisition is not a bona 
fide one. 
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A counter-affidavit has been filed in the case, 
though it was filed after the time allowed by the 
■Court. Still it had been filed before the case 
came up for hearing and as the rejoinder affida¬ 
vit was also ready, I accepted both the counter¬ 
affidavit and the rejoinder. In the counter-affida¬ 
vit an effort has been made to show that the 
scheme is a bona fide one and the acquisition of 
this land is necessary for the construction of 
additional houses, that sufficient land lias 
already been left to the petitioner for carrying 
out his Goshala scheme and that there is a great 
dearth of residential accommodation in the town 
of Pilibhit. 

A rejoinder affidavit has been filed to contro¬ 
vert these facts and to show that Pilibhit is a 
town where a number of houses are lying vacant 
and where there is no dearth of residential 
accommodation. I am not inclined to accept the 
allegation of the petitioner that there is no 
dearth of residential accommodation in Pilibhit 
or that a number of houses are lying vacant wdth 
nobody in the town to reside in them. I am not 
prepared to hold on the strength of this affidavit 
that Pilibhit is so vei 7 different from other 
towms in this State and that there is no dearth 
of residential accommodation in Pilibhit. I. 
therefore, accept the facts set out in the counter- 
affidavit on this point. 

(15) The learned counsel for the respondents 
raised an additional point in his argument. His 
contention was that the writ petition was not 
maintainable before a notification under S. 6 of 
the Act was published and that this Court could 
not direct the State Government to refrain from 
issuing a notification under that section. The 
learned counsel referred to a case reported in — 
■Ezra V. Secy, of State'. 30 Cal 36 (D), and also 
to the decision of the Privy Council when the 
same case went up in appeal which is reported 
in — ‘Eza v. Secy, of State’, 32 Cal 605 (PC) (E)’. 
Ameer Ali and Stephen JJ. held in this case 
(at p. 77) that there was no provision anywhere in 
the Act that the owner of the land should appear 
before the officer deputed under S. 40, and the 
only persons that were concerned in the acqui¬ 
sition were the Government and the company 
for which the acquisition was being made, the 
Government having been constituted the sole 
custodian of the public interests and the sole 
Judge of the fact whether the work was useful 
to the public. This decision was upheld by the 
Privy Council. 

But after the date of these decisions the Legis- 
: lature introduced S. 5-A in the Act in 1923. This 
section now gives a right to file objections to the 
acquisition within 30 days of the notification 
made under Sec. 4. and that objection is to be 
determined after giving the objector an oppor¬ 
tunity of being heard either in person or through 

a pleader. 

(16) The position, therefore, has become very 
different since the introduction of Sec. 5-A and 
a reading of that section shows that the function 
of the Collector is a quasi judicial function. 
Section 40 of the Act prohibits the State Govern¬ 
ment from giving its consent to the acquisition 
unless it is satisfied that such acquisition is 
needed for the construction of such work and 
that such work is likely to prove useful to the 
public. Till the sanction has been given, Sec. 39 
says that the provisions of Sections 6 to 37 shall 
not be put into force. 

This being the state of the law, if the peti¬ 
tioner says that the Government is about to give 


its consent to the acquisition, and the acquisition 
is such that it cannot possibly prove useful to 
the public, I am of the opinion that the Court 
can prohibit the 'Government from giving its 
consent under Sec. 40 or from issuing a noiifica- 
tion under Sec. 6 of the Act provided it is satis¬ 
fied that the petitioner on both the points is 
correct. It has been held in — ‘Brij Nath Sarain 
v. Uttar Pradesh Government', AIR 1953 All 182 
(P> that a declaration made by a Government 
under Sec. 6 of the Act is final and once it has 
been notified it would be conclusive evidence of 
the fact that the land was required for a purpose 
which was useful to the public. Similar is the 
view expressed in the case of — 'Heman Santlal 
V. State of Bombay’, AIR 1951 Bom 121 (G). 

(17) It thus appears that the decision of the 
Government cannot be challenged after a noti¬ 
fication under Sec. 6 has been published, and if 
the petitioner can come to Court at all to 
challenge the fact that the land was being 
acquired for a purpose useful to the public, he 
can do so only before the publication of the 
notification under Sec. 6. In my opinion, the 
petitioner can say that the State Government has 
decided to give its consent to an acquisition which 
cannot be for public purpose, and if he is able 
to establish his contention, I can see no reason 
why the State Go^rnment should not be pro¬ 
hibited from giving its consent to the acquisition, 
specially in viev/ of the clear wordings of Sec. 40. 

The observations of the learned Judges of the 
Supreme Court in the case of — ‘Province of 
Bombay v. Khushaldas', AIR 1950 SC 222 (H), go 
to help the petitioner. Six out of the seven 
Judges were of the opinion that if the decision 
of the Government or of the Officer concerned 
was of a judicial or quasi-judicial nature, and 
the decision on the question of 'Public purpose’ 
depended upon the objective determination of 
some facts, the Courts were certainly in a posi¬ 
tion to consider whether the decision of the 
Government or of the Officer was a correct one 
or not. But the majority were of the opinion 
that in that case the decision of the Government 
was merely an administrative one and not judi¬ 
cial or quasi judicial decision, and therefore the 
Courts could not issue a writ of certiorari quash¬ 
ing that decision. 

The Hon’ble the Chief Justice actually said in 
his judgment that the Bombay Ordinance was 
unlike the Land Acquisition Act and there was 
no provision in it for issuing a notice, for making 
enquiries or for the determination of rival con¬ 
tentions. Section 5-A of the Land Acquisition Act, 
however makes the decision a quasi-judicial one, 
and therefore open to the review by the Courts. 

If it is open to review, then the only stage at 
which it can be reviewed is the stage before the 
notification has been made under Sec. 6 of the 
Act. 

(18) A similar situation arose in the case ^ 

— ‘The King v. Minister of Health’, (1929) 1 KB 
619 (I), and it was held that a rule nisi for ^ 
writ of prohibition prohibiting the Minister from 
proceeding further in the matter of the schep® 
must be made absolute and that the prohibition 
to him lay at that stage, inasmuch the order of 
confirmation by the Minister, if made, would have 
the effect as if it had been enacted in the Act 
and could not, therefore, be challenged after¬ 
wards. 

(19) The other point urged in this connection 
was that the decision of the State Government 
under Sec. 5-A could not be challenged as tne 
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last sentence of sub-section (2) of the section 
provides that the decision of the State Govern¬ 
ment on the objections shall be final. TTie learn¬ 
ed counsel contended tliat it was for the State 
Government and the State Government alone 
to decide the question whether the acquisition 
was likely to prove useful to the public, and its 
decision if taken would be final. I do not agree 
with this contention of the learned counsel either, 
because the use of this word “final” is not meant 
to take away the jurisdiction of this Court to 
issue a writ of certiorari. 

In Halsbury's Laws of England, Vol. IX, p. 861, 
it is stated: 

“Certiorari can only be taken away by express 
negative words. It is not taken away by words 
which direct that certain matters shall be 
“finally determined" in the inferior Court, nor 
by * proviso that “no other Court shall inter¬ 
meddle” with regard to certain matters as to 
which jurisdiction is ’ conferred on the inferior 
Court.” 

Even before the Constitution came into force, the 
power to issue a writ of certiorari, could not be 
meant to have been taken away by the use of 
this word “final” in Sec. 5-A (2) of the Act. 
After the coming into force of the Constitution, 
it is obvious that no Legislature has the authority 
to take away a power conferred on the Courts by 
the Constitution. 

The Land Acquisition Act was an existing law 
when the Constitution came into force and il 
has been protected by Art. 31 15) of the Consti¬ 
tution. If any provision in this Act had. by the 
use of the express words, taken away the powers 
of the High Court to issue a writ of certiorari, 
the matter might have been different, but the 
situation, as it stands, is that there are no such 
express w'ords, and I am, therefore, not prepared 
to hold that the Courts are precluded from issu¬ 
ing a writ of certiorari to the Government where 
they come to the conclusion that the notification 
under Sec. 6 should not be made as the purpose 
of the acquisition cannot possibly be ‘useful to 
the public’. This objection of the learned coun¬ 
sel for the respondents, therefore, fails, but on 
the view that I have taken on both the. points 
raised by the learned counsel for the petitioner, 
this petition must fail. 

(20) I accordingly dismiss this petition with 
costs which I assess at Rs. 300/- but of the sum 
of Rs. 300/- awarded as costs to the respondents, 
the respondent No. 2, namely, the Co-operative 
Housing Society Ltd., Pilibhit. shall be entitled 
to recover Rs. 200/-, and the State Government, 

respondent No. 1. Rs. 100/-. 

A/M.K.S. Petition dismissed. 
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V. BHARGAVA J. (29-3-1954) 

Lakshmi Devi Sugar Mills Ltd., Applicant v. 
H. P. Government and others. Opposite Party. 

Civil Misc. Writ No. 224 of 1950. 

(a) U. P. Industrial Disputes Act (28 of 1947), 
3(b) and (c) — Validity — (Constitution of 
*ndia, Art. 245). 

Clauses (b) and (c) of S. 3 of the H. P. 
Industrial Disputes Act, 1947, are valid and 
not ‘ultra vires’ the legislature on ground of 
Relegation of essential legislative power to 
the executive. AIR 1954 All 538 (FB): AIR 
1954 All 550, Poll. (Para 2) 

1954 A1I./89 & 90 


(b) Constitution of India, Art. 22G — Laches 
of applicant. 

The order of enforcement, which was be¬ 
ing challenged by the writ petition, was 
passed by the U. P. Government on the 3rd 
of December. 1.949. Thereafter, the petitioner 
wrote successive letters to the Government, 
making representations against that order 
and it was only on the 21st of June, 1950, 
that the Government sent its final reply, 
refusing the request of the petitioner to re¬ 
consider mat order. Thereafter, the petitioner 
took about two months’ time to obtain legal 
advice and prepare the petition. The peti¬ 
tion was presented on n-S-lOSO. Upto that 
date, the order had not been carried out 
and the State Government was still insisting 
that the petitioner should comply with it. 

Held that in these circumstances, it could 
not be said that the petition was very much 
belated and that the delay in filing it would 
be a sufficient ground to throw it out. 

(Para 3) 

Anno; Const, of India, Arts. 226 and 32 N. 25. 

(c) Conslitution of India, .Art. 226 — Retros¬ 
pective effect — Exercise of powers under Art. 
226 in re.spect of orders passed before Constitu¬ 
tion — Writ of certiorari and Mandamus — 
Distinction. 

In cases where a writ of ’certiorari' is 
sought, the High Court in exercise of its 
powers under Art. 226 of the Constitution, 
has to examine the validity of a judicial or 
•quasi’ judicial order and if that judicial 
or ‘quasi’-judicial order had attained finality 
before the Constitution of India came into 
force, the High Court would not be entitled 
to exercise the powers which are exercised j 
to issue a writ in the nature of ‘certiorari*. : 
On the other hand, in the case of a writ of! 
‘mandamus’, the High Court only issues; 
direction to a public servant either to acti 
according to law or to refrain from acting 
against law. Such an order can be passed 
by the High Court whenever occasion arises 
and makes it necessary that such a direction 
be issued. If the occasion for the issue of 
such a direction arises after the Constitution 
came into force, the powers can certainly be 
exercised under Art. 226 of the Constitution. 
The occasion may arise when the order, 
having been passed before the Constitution 
came into force, is sought to be enforced 
after the commencement of the Constitution. 

If the order is not a legal and valid order, 
the act of enforcing it after the commence¬ 
ment of the Constitution would be an act -of 
a public servant against the provisions of 
law and such an act sought to be committed 
after the commencement of the Constitution 
can be restrained by issue of a writ in the 
nature of ‘mandamus’ under Art.. 226 of the 
Constitution. (Para 6) 

The U. P. Government in exercise of its 
powers under S. 3. U. P. Industrial Disputes 
Act. 1947 passed an executive order on 
3-12-1949 directing that the petitioner should 
comply with the direction given in it within 
six months of the Notification. The order 
had not acquired finality when the Constitu¬ 
tion came into force. Subsequently, time for 
compliance was further extended so that the 
order was not complied with at least, upto 
17-8-1950 when the petitioner filed an’ appli¬ 
cation under Art. 226 challenging that order 
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Held that the order could be challenged 
under Art. 226 on the ground that it was not 
warranted bylaw when passed and that the 
opposite parties were threatening to take 
action against the petitioner for 'non-com¬ 
pliance of that order even after the com¬ 
mencement of the Constitution. AIR 1951 
SC 217, Dist. Civil Misc. Writ Case No. 315 
of 1950, D/- 30-4-1952 (All) and AIR 1952 
Cal 891, Rel. on. Case law referred. 

(Para 6) 

Anno: Const, of India, Art. 226 N. 14. 

(d) U. P. Industrial Disputes Act (28 of 1947), 
S. 3 — Industrial dispute once withdrawn if can 
be referred afresh. 

There is no provision in the U. P. Indus¬ 
trial Disputes Act, 1947, or in the orders 
passed under that Act. laying down that a 
dispute once withdrawn from the Regional 
Conciliation Board cannot be referred to it 
afresh. It is only in cases where there might 
have been a decision of the industrial dis¬ 
pute by an award that a question may arise 
whether that award is or is not valid on the 
ground that a previous dispute had been 
withdrawn. No such question would arise 
where there has been no award at all and 
the order sought to be enforced is not an 
award in an industrial dispute but an order 
of the State Government in the exercise of 
other powers granted to it by the Statute. 

(Para 8) 

(e) U. P. Industrial Disputes Act (28 of 1947), 
Ss. 3(b) and 6 — Reference to Regional Concilia¬ 
tion Board regarding reinstatement of employee 
— Award — Appeal to Industrial Court — Court 
confirming findings of Board and making re¬ 
commendations to Government for reinstatement 
of employee and payment of past wages — Order 
of Government, D/- 3-12-1949 directing enforce¬ 
ment of those findings — Validity — (Constitu¬ 
tion of India. Art. 226). 

The petitioner, a sugar company, struck off 
the name of R, one of its employees, from the 
register of employees. Opposite party No. 4 
which was a registered trade union, thereupon 
applied to the Regional Conciliation Board 
(Sugar). Gorakhpur, for reinstatement of R. 
This reference to the Board was made under 
S. 3, U. P. Industrial Disputes Act, 1947. read 
with the general order of the U. P. Govern¬ 
ment contained in the Notification No. 781 
(L)/XVIII, D/- 10-3-1948. On 6-7-1949, the 
Board gave a decision against the petitioner, 
directing the petitioner to re-instate R and to 
pay him arrears of salary for the period which 
elapsed between the order of dismissal and his 
re-instatement. On 13-7-1949, the petitioner 
filed an appeal against this order before the 
Industrial Court (Sugar), Lucknow. On this 
appeal, the findings were given by the Indus¬ 
trial Court (Sugar), Lucknow, on 15-9-1949. 
and the Court sent its recommendations to 
the Government. The finding recorded by the 
Industrial Court was to the following effect: 

“I, therefore, agree with the decision of the 
Board below that R who was a permanent 
hand of the factory, should be reinstated to 
his post with continuity of service and the en¬ 
tire wages paid to him for the period of his 
involuntary unemployment within 15 days 
from the date of the enforcement of this re¬ 
port by the Government, and I recommend 
accordingly”. On 3-12-1949 the Government 
issued a notification directing that the findings 


of the Industrial Court (Sugar), Lucknow be 
enforced. 


Held (i) on a consideration of the 
Order dated 10-3-1948, that the Industrial 
Court, constituted under that order, was not 
given any power to give an award or even to 
decide the appeal filed before it against tte 
award of the Regional ConciliaticHi Board. 
What the Industrial Court did on 15-a-1949^ 
was to record its opinion on the points in dis¬ 
pute, frame its recommendations and lOTwaid 
them to the Government for orders. It wa^ 
therefore, in the nature of a report by the 
Industrial Court to the State Government 
containing its recommendations with reasans 
therefor. There was no adjudication of any 
industrial dispute or an award in any such 
dispute. Consequently, S. 6 of the U. P. In¬ 
dustrial Disputes Act, 1947, would not app]^ 
to it at all and that report could not be en¬ 
forced by the Government an award under 
S. 6 of the Act. No doubt, when issuing the 
notification on 3-12-1949, the Government pur¬ 
ported to exercise the powers conferred (m it 
by S. 3 read with S. 6 of the U. P. Industrial 
Disputes Act, but the mere mention of the 
powers under S. 6 of the Act would not make 
that order an order under S. 6. (Paras 9, 10) 


(ii) The second part of the recommendar 
tion of the Industrial Court was for payment 
of wages for the period of unemployment 
which had already expired on the date on 
which the findings were enforced by the State 
Government. This part of the order of the 
State Government was, therefore, clearly re¬ 
trospective as it related to payment of wages 
for a past period which had expired before 
the order under S. 3(b), was passed by the 
Government. Such orders for payment of 
wages in respect of periods already expired 
cannot be validly passed under S.- 3(b) and 
This part of the order was, therefore, clearly 
illegal and its enforcement must be restrained 
by issue of a writ of mandamus. AIR 1954 
All 538 (FB). Foil. (Para 12) 


(iii) The order passed on 3-12-1949, was not 
an order of the nature contemplated by S- 
3(b) of the U. P. Industrial Disputes Act, 
1947. It was an order of the State Govern¬ 
ment which, in effect, gave its decision on the 
industrial dispute relating to the enforcement 
of certain terms and conditions of service and 
not an order requiring the petitioner to ob¬ 
serve terms and conditions of service speci¬ 
fied in the order. This part of the order was, 
therefore, beyond the competence of the State 
Government acting in exercise of its powers 
under S. 3(b). Enforcement of that part of 
that order after 26-1-1950, would be action 
taken on an order which had no validity In 
law even when passed and such action by the 
opposite parties must be restrained by the 
issue of a writ of mandamus. (Para 14) 

(f) IJ. P. Industrial Disputes Act (28 of 1942)» 
Ss. 3(b) and 2 — ‘Terms and conditions of ser- 
vice’, meaning of — (Constitution of India, Aft 
309). 


In S. 3(b) of the U. P. Indlistrial Disputtf 
Act, 1947, the expression ‘conditions of em- 
ployment’ was used in order to cover the words 
•employment, non-employment and conditioos 
of labour’ which were used in the definitk® 
of an industrial dispute. (Para 13) 


The words ‘terms and conditions of em ploy 
ment’ used in S. 3(b) cannot be considered' 
to be narrower than the expression ‘conditiooa 
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of service’ used in the Government of India 
Act, 1935, and the Constitution and, therefore, 
would surely cover terms and conditions re¬ 
lating to removal and dismissal of the work¬ 
men. Reinstatement is different from re¬ 
employment. In the case of re-employment, 
a person, at the time of his re-employment, 
is not deemed to be in service and his re¬ 
employment really amounts to a fresh re¬ 
cruitment or appointment. The position in 
the case of re-instatement is different as re¬ 
instatement implies continuance of previous 
service. It is true that the effect of re-instate- 
ment in one respect is the same as the 
effect of re-employment, viz., that the per¬ 
son re-instated or re-employed comes back 
into the service of the employer from 
the date on which the order for re-instatement 
or re-employment is made effective but there 
is one very important distinction. In the 
case of re-instatement, there is continuity with 
the previous service whereas, in the case of 
re-employment, there is a fresh start of a 
new service. Re-instatement and re-employ¬ 
ment cannot, therefore, be dealt with on the 
same basis and even if the word ‘re-employ¬ 
ment’ be held to be covered by the words ‘re¬ 
cruitment or appointment’, there is no reason 
to hold chat the word ‘re-instatement’ must 
also be sin llarly covered by these words. Re¬ 
instatement \ 1 service, which brings into effect 
continuity of the previous service, is clearly 
an order relating to terms and conditions of 
service, or, terms and conditions of employ¬ 
ment. (Para 13) 


ig) U. P. Industrial Disputes Act (28 of 1947), 
S. 3(b) — Nature of order that can be passed by 
Government. 

The expression ‘to observe for such period 
as may be specified, such terms and condi¬ 
tions of employment as may be determined’ 
gives an indication that Cl. (b) of S. 3 of the 
U. P. Industrial Disputes Act. 1947, is meant 
for the purpose of passing orders by which 
the Government gives direction: about what 
the terms and conditions of employment 
should be and not how a particular term and 
condition of employment already in existence 
should be acted upon. It appears from the 
language that this provision was not meant 
for the purpose of dealing with individual dis¬ 
putes arising out of the application of a tenn 
or condition of employment and no power w^ 
granted to the State Government, under this 
provision of law, to sit as an adjudicator to 
decide a dispute that might have arisen re¬ 
lating to the working and actual application 
of terms and conditions of employment al¬ 
ready in force. The provision was for the 
purpose of enabling the State Government to 
vary the agreed terms and conditions of em¬ 
ployment for purposes specified in S, 3 of the 
U. P, Industrial Disputes Act. 1947. under the 
pressing necessities or expediency justifying 
such course of action. (Para 14) 
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G. S. Pathak and S. N. Dwidi, for Applicant; 
Shanti Bhushan and Standing Counsel, for Oppo¬ 
site Party. 

ORDER: The petitioner, Lakshmi Devi Sugar 
Mills, Ltd., Chitauni, District Deoria, is an in¬ 
corporated company engaged in the manufacture 
of sugar at Chitauni in the district of Deoria and 
had, amongst its employees, opposite party No. 3, 
Ram Nath Koeri, during the first quarter of the 
year 1948. In the month of April, 1948, the ser¬ 
vices of Ram Nath Koeri were terminated by the 
petitioner company on the allegation that he had 
been deliberately absent for a long time without 
permission and his name was accordingly struck 
off from the register of employees. Opposite party 
No. 4, the Chini Mill Mazdoor Sangh,’ Chitauni, 
district Deoria, thereupon applied to the Regional 
Conciliation Board (Sugar), Gorakhpur, for the 
re-instatement of Ram Nath Koeri on 16-6-1948. 
That application was made under the U. P. In¬ 
dustrial Disputes Act (U. P. Act 28 of 1947) read 
with the order of the State Government con¬ 
tained in Notification No. 781 (L)/XVIII, dated 
10-3-1948. The Board entertained this industrial 
dispute. The petitioner appeared before the 
Board and contested the claim of opposite party 
No. 4 for the re-instatement of opposite party No. 
3. 

On 4-7-1948, the Board passed an order, re¬ 
quiring the Regional Conciliation Ofiicer to make 
enquiries into the case and to make efforts to 
bring about reconciliation between the parties. 
Against this order of 4-7-1948, an appeal was filed 
by the petitioner to the Industrial Court (Sugar), 
Lucknow, and that Court, by its order, dated 
4-8-1948, set aside the order of the Board, dated 
4-7-1948, on a preliminary ground. The State 
Government, by its order dated 16-9-1948, en¬ 
forced that order of the Industrial Court (Sugar), 
Lucknow. 

Thereafter, in December, 1948, opposite party 
No. 4, the Chini Mill Mazdoor Sangh, filed another 
case before the Regional Conciliation Board 
(Sugar), Gorakhpur, on the same subject of re¬ 
instatement of Ram Nath Koeri. The petitioner 
put in appearance on 15-1-1949, and contested that 
case. On the same date, this Board passed an 
order, saying that an application had been re¬ 
ceived that the Union did not want to pursue that 
case and. consequently, the parties were to be in¬ 
formed to treat the notices for calling the case 
to the Board as cancelled. 

Thereafter, on 22-4-1949, opposite party No. 4 
filed one more case before the Regional Concilia¬ 
tion Board (Sugar), Gorakhpur, seeking to revive 
the previous dispute about the re-instat«ment of 
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Ram Nath Koeri. The petitioner again appeared 
and contested the case and, on 23-5-1949, the 
Board once more passed an order, referring the 
case to the Regional Conciliation Officer for deci¬ 
sion at the request of opposite party No. 4. On 
26-5-1949, the petitioner preferred an appeal 
against that order of 23-5-1949, before the Indus¬ 
trial Court (Sugar), Lucknow. 

While this appeal was still pending, opposite 
party No. 4 filed yet another case with the same 
request for re-instatement of Ram Nath Koeri 
opposite party No. 3. That case was dealt with 
by the Regional Conciliation Board (Sugar), 
Gorakhpur, itself and, on 6th July, 1949, the 
Board gave a decision against the petitioner, di¬ 
recting the petitioner to re-instate Ram Nath 
Koeri and to pay him arrears of salary for the 
period which elapsed between the order of dis¬ 
missal and his re-instatement. On 13-7-1949, the 
petitioner filed an appeal against this order be¬ 
fore the Industrial Court (Sugar). Lucknow. On 
this appeal, the findings were given by the In¬ 
dustrial Court (Sugar >. Lucknow, on 15-9-1949, and 
the Court sent its recommendations to the 
Government. 

On 3-12-1949, the Government issued a notifica¬ 
tion. directing that the findings of the Industrial 
Court (Sugar), Lucknow, be enforced. While all 
these proceedings were going on. the appeal pre¬ 
viously filed by the petitioner against the order or 
the Board, dated 23-5-1949, was still pending. On 
that appeal, the findings were given by the In¬ 
dustrial Court (Sugar), Lucknow, on 14-12-1949, 
and those findings w'ere enforced by the Govern¬ 
ment by its order, dated 30-12-1949. By the noti¬ 
fication 01 3-12-1949, mentioned above, the Gov¬ 
ernment had directed the petitioner to comply 
with the directions given in that order within 
six months of the notification of that order. Sub¬ 
sequently, it appears that the time for compliance 
was further extended so that the order W'as not 
complied with, at least, upto 17-8-1950. on which 
date this writ petition for issue of writs under 
Article 226 of the Constitution was presented on 
behalf of the petitioner. 

Under these circumstances, the petitioner prayed 
for the issue of a writ in the nature of certiorari 
to the Industrial Court (Sugar), Lucknow, to pro¬ 
duce the whole record of the case relating to the 
re-instatement of Ram Nath Koeri for the pur¬ 
pose of quashing its order of 15-9-1949, a writ in 
the nature of mandamus to the U. P. Govern¬ 
ment. commanding it to forbear from enforcing 
its order of 3-12-1949. and a writ in the nature 
of prohibition, forbidding the U. P. Government 
from enforcing its order of 3-12-1949. The petition 
has been contested by opposite party No. 1. the 
U. P. Government, and by opposite party No. 4, 
the Chini Mill Mazdoor Sangh, Chitauni, district 
Deoria. Appearance was not put in by opposite 
party No. 2, Industrial Court (Sugar). Lucknow, 
and opposite party No. 3, Ram Nath Koeri. Though 
opposite parties Nos. 1 and 4 appeared and con¬ 
tested the case, no counter-affidavit was filed on 
behalf of either of them, challenging the correct¬ 
ness of the allegations made on behalf of the 
petitioner. Consequently, the facts given on be¬ 
half of the petitioAer have to be accepted as 
correct and the case decided on their basis. 

(2) Shri Pathak, learned counsel for the peti¬ 
tioner, wanted to urge. In support of this peti¬ 
tion a legal ground that the provisions contained 
in clauses (b) and (c) of S. 3, U. P. Industrial 
Disputes Act (U. P. Act No. 28 of 1947) are ultra 
vires as they contain delegation of essential legis¬ 
lative pnwer to the executive but, on this point, 


he could not be heard in support of this peti¬ 
tion because there are decisions of this Court 
which are binding on me, holding that els. (b) 
and (c) of S. 3, U. P. Industrial Disputes Act, 1947 
are valid and not ultra vires the legislature. A 
Full Bench of this Court in — ‘Basti Sugar Mills 
Co., Ltd. V. State of Uttar Pradesh’, AIR 1954 
All 538 (A) has held that the provisions of cL (b), 
S. 3, U. P. Industrial Disputes Act, 1947, are valid 
and not ultra vires the legislature. 

Subsequently, a Division Bench of this Court 
in — ‘British India Corporation Ltd. v. Govt, of 
the State of Uttar Pradesh', AIR 1954 All 550 
(B) has held that cl. (c), S. 3, U. P. Industrial 
Disputes Act, 1947, is valid and not ultra vires. 
Those decisions of the Full Bench and the Divi¬ 
sion Bench on these two clauses are binding on 
me and, consequently, the contention of Shri 
Pathak that these provisions of law are ultra 
vires the legislature has to be rejected. 

(3) When this petition was heard, two prelimi¬ 

nary points were raised by the opposite parties 
against its being entertained by this Court. One 
objection was that the petition was belated and, 
on account of laches on the part of the petitioner, 
this Court should refuse to issue any writ as pray¬ 
ed by the petitioner. It, however, appears that 
the order of enforcement, which is being chal¬ 
lenged by this writ petition, was passed by the 
U. P. Government' on 3-12-1949. Thereafter, the 
petitioner wrote successive letters to the Govern¬ 
ment. making representations against that order 
and it was only on 21-6-1950, that the Govern¬ 
ment sent its final reply, refusing the request of 
the petitioner to reconsider that order. Ther^ 
after, the petitioner took about two months’ time 
to obtain legal advice and prepare- the petition. 
The petition was presented on 17-8-1950. Upto ^ 
that date, the order had not been carried out and . 
the State Government was still insisting that the 
petitioner should comply with it. In these cir¬ 
cumstances, it cannot be said that the petition 
was very much belated and that the delay in 
filing it would be a sufficient ground to throw it 
out. I 

(4) The second point, that has been urged as a j 

preliminary objection on behalf of the opposite ^ 
parties, is that, by this writ petition, the petl- ^ 
tioner is seeking to challenge the order of 3-12- | 

1949, which was passed before the Constitution ^ 

came into force and this Court is not entitled ^ 

to exercise its powers under Article 226 of the J 
Constitution for the purpose of vacating such 

an order passed before the enforcement of the i 

Constitution. In support of this proposition, re- k 

liance has been placed by learned counsel for * 
opposite parties on a decision of the Supreme k 
Court in — ‘Janardhan Reddv v. State of ^ 
Hyderabad’. AIR 1951 SC 217 (C). 

In that case, the matter went up before the 
Supreme Court by a petition under Art. 32 of v 
the Constitution as well as by an application for J 
special leave to appeal to the Supreme Court 
against an order of the High Court, rejecting a 
petition under Art. 226 of the Constitution. In ' 
both those proceedings, what was challenged was ( 3 ) 
an order of the High Court of Hyderabad, passed- % 
before the merger of the State of Hyderabad with 
the Indian Union, by which the High Court had iJi 
confirmed the conviction and sentences of the 
petitioners .passed by a special tribunal. That 
order of the High Court was challenged on various 
grounds and none of them was accepted by the ^ 
Supreme Court. When dealing with that case, one ^ 
of the aspects, dealt with by the Supreme Court. Jijj 
related to the difficulty that the judgment of the 
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High Court confirming the convictions and sen¬ 
tences of the petitioners had acquired finaiily in 
the fullest sense of the term'before 26-1-1950, and, 
by reason of that finality, no one could question 
the decision of that Court on the date when the 
Constitution came into force and. consequently, 
after the enforcement of the Constii^tion on 
26-1-1950, that order of the High Court could not 
be challenged. Their Lordships of the Supreme 
Court, .dealing with this point, held as follows: 

"Can then a new law or a change in the old 
law entitle us to re-open a transaction which 
has become closed and final? It is common 
ground that the provisions of the Constitution 
which are invoked here, were not intended to 
operate retrospectively, and. therefore, some¬ 
thing which was legally good on the 25th 
January, 1950. cannot be held to have become 
bad on the 26th January, 1950. If w^e had no 
jurisdiction to sit in appeal over the judgment 
of the Hyderabad High Court, can we now re¬ 
investigate the cases and pass orders which 
cannot be passed w'ithout virtually setting aside 
the judgments of the High Court which have 
become final. Can we. in other words, do In¬ 
directly what we refused to do directly? It is 
argued that we are asked not to reopen a past 
transaction but to deal with the present deten¬ 
tion of the petitioners, i.e.. their detention at this 
moment. But. how can we hold the present deten¬ 
tion to be invalid, unless we re-open what could 
not be re-opened prior to the 26th January. 
1950. This is, in our opinion, one of the greatest 
difficulties w'hich the petitioners have to face, 
and it rests not merely on technical grounds but 
on sound legal principles which have alw'ays 
been, and should be, respected." 

It was submitted that this decision of the 
Supreme Court makes it clear that an order 
passed before 26-1-1950, could not be challenged 
by a petition for a writ under Article 226 or 32 
of the Constitution subsequent to the passing of 
the Constitution. This contention is not. in my 
opinion, supported by the decision of their Lord- 
ships of the Supreme Court. It was made clear 
in that case that what could not be challenged 
after 26-1-1950, w^as only an order which was legal¬ 
ly good on 25-1-1950, which had acquired finality 
in the fullest sense of the term before 26-1-1950. 
and the validity of which could not be que.stioned 
on the date when the Constitution came into 
force by reason of that finality. 

In the case before me. it cannot be contended 
that the order of 3-12-1949, had acquired finality 
in the sense in which the order of the High 
Court assailed in that case before the Supreme 
Court had acquired finality. Further, it cannot 
be said that the order of 3-12-1949. was a legal 
and good order on 25-1-1950. In fact, this peti¬ 
tion is based on the contention that this order 
Was not a valid and legal order even on 3-12-1949, 
when it was passed by the Government. The 
present case is, therefore, in no way, governed by 
■ the decision of the Supreme Court cited above. 

(5) Reliance was placed on a decision of the 
Privy Council in — ‘Delhi Cloth and General 
Mills Co., Ltd. v. Income-tax Commr., Delhi’, AIR 
1927 PC 242 (D). There the only question, that 
came before their Lordships of the ih'ivy Council, 
Was whether the provisions of a statute, which, if 
applied retrospectively, would deprive of their 
existing finality orders which, when the statute 
came into force, were final, should be interpreted 
fo be retrospective in the absence of express enact¬ 
ment or necessary intendment. There is no ques¬ 
tion of that principle being applied to the pre¬ 


sent case because ii has not been contended on 
behall of the petitioner that Art. 226 or 32 ox the 
ConsliLuLion should be read as having retrospec¬ 
tive applicability. 

Learned counsel lor the opposite parties al.vj 
cited a number of decisions of the Calcutta, 
Madras;, Nagpur, Punjab. Orissa and Assam High 
Courts reported in — ‘Rishindra Nath v. Sakti 
Bhusan’, AIR 1950 Cal 512 (Ei; — 'Bimala Pro- 
sad V. State of West Bengal’, AIR 1951 Cal 258 
(SBi (F); — ‘Mahamad Beary v. Hassan Kulty’, 
AIR 1951 Mad 230 (G>; ~ 'Rajaram Dadu v. The 
State*. AIR 1951 Nag 443 (FB> <lir, — ‘Mahabir 
Parshad v. Commr. of Income-tax’, AIR 1953 
Punj 16 (I»; — 'Jagahandhu Das v. Babaji Jena’, 
AIR 1953 Orissa 274 (J) and — *The State v. 
Judhabir Chetri’, AIR 1953 Assam 35 (FEt (K>. 
It does not appear to be necessary to discuss 
these CEises individually. In all these cases, the 
prayer was for issue of writ under Art. 226 of the 
Constitution or an order of superintendence un¬ 
der Art. 227 of the Constitution for the purpose 
of vacating a judicial or quasi-judicial order pass¬ 
ed before the Constitution came into force, by a 
judicial or quasi-judicial tribunal which had ac¬ 
quired finality under the law as it existed before 
the Constitution came into force. None of these 
cases, therefore, deals with the point that arises 
in the present case jn which the order challenged 
is not a judicial or qua.si-judicial order but an 
order of the executive Government in exercise of 
its powers granted to it by S. 3 of the U. P. In¬ 
dustrial Disputes Act (U. P. Act No. 28 of 1947', 
which order had not acquired finality before the 
commencement of the Constitution and which is 
challenged on the ground of not being valid in 
law at the time when it was passed. On the other 
hand, there is a series of decisions of various High 
Courts where it has been held that such an order 
can be challenged by a petition under Art. 226 
of the Constitution. I was referred by learned 
counsel for the petitioner to an unreported deci¬ 
sion of a Division Bench of this Court, of which 
I was a member in — ‘Shri Sri Nath Das v. U. P. 
Govt.’, Civil Misc. Writ Case No. 315 of 1950, 
D/- 30-4-1952 (All) (L), where it was held; 

"In judging whether the order, dated 12th Feb¬ 
ruary 1949, was or was not in accordance with 
law. we can, of course, only look at the state 
of lav/ as it existed on the date on which that 
order was passed. If that order was then not 
in accordance with law and the petitioner's 
rights are being affected by that order even 
after the Constitution has come into force, the 
petitioner can certainly invoke the powers of 
this Court under Article 226 of the Constitu¬ 
tion. The effect of that order of refusal dated 
12-2-1949, continues even to-day because the peti¬ 
tioner has not yet been granted a licence and 
the U. P. Controlled Cotton Cloth and Yarn 
Dealers’ Licensing Order, 1948. still continues in 
force. We have, therefore, only to see whether 
that order of 12-2-1949, was validly passed at 
that time." 

The view taken in that case was also taken by 
a learned Judge of the Calcutta High Court in 
— ‘the Calcutta Pinjrapole Society v. S. Baner- 
jee’, AIR 1952 Cal 891 (M). Dealing with this 
question, the learned Judge observed: 

“ It has been submitted by the learned Advocate 
appearing for the opposite parties thfjt inas¬ 
much as the Notifications under sections 4 and 
6 were made before the Constitution of India 
came into force, the petitioner cannot take ad¬ 
vantage of Art. 226 of the Constitution of India 
for the purpose of challenging the validity of 
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those Notifications, because Article 226 is not 
made expressly retrospective and, therefore, it 
cannot have retrospective operation. If the 
Notification had been otherwise a good and a 
valid notification, and had been made after com¬ 
plying with the requirements of R. 5(2), then 
there can be no doubt that such a Notification 
would not be open to challenge, but, as pointed 
out before by me, the Notification under S. 6 
was ultra vires and any step taken to enforce 
such Notification or any action taken pursuant 
to such Notification, in my viev/, can be chal¬ 
lenged under Art. 226 of the Constitution of 
India. Being an ultra vires Notification, it gives 
a recurring cause of action to the petitioner, 
and, therefore, this Court has power under Art. 
226 to give relief to the petitioner in this case.” 

(6) At this stage, I may take notice of the dis¬ 
tinction that arises in cases where a writ of cer¬ 
tiorari is sought & in cases where relief is sought 
by issue of a writ of mandamus. In cases where 
a writ of certiorari is sought, this Court in exer¬ 
cise of its powers under Art. 226 of the Constitu¬ 
tion, has to examine the validity of a judicial or 
quasi-judicial order and it is obvious that, if that 
iuriicial or quasi-judicial order had attained fina¬ 
lity before the Constitution of India came into 
force, this Court, would not be entitled to exercise 
the powers which are exercised to issue a writ 
in the nature of certiorari. On the other hand, 
in the case of a writ of mandamus, this Court- 
only issues direction to a public servant either to 
act according to law or to refrain from acting 
against law. Such an order can be passed by 
this Court whenever occasion arises and makes it 
necessary that such a direction be issued. If the 
occasion for the i.ssue of such a direction arises 
after the Constitution came into force, the powers 
can certainly be exercised by this Court under 
Art. 226 of the Constitution. The occasion may 
arise when the order, having been passed before 
the Constitution came into force, is sought to be 
enforced after the commencement of the Consti¬ 
tution. If the order is not a legal and valid order, 
the act of enforcing it after the commencement 
of the Constitution would be an act of a public 
servant against the provisions of law and Such an 
act sought to be committed after the commence¬ 
ment of the Constitution can be restrained by 
issue of a writ in the nature of mandamus under 
• Art. 226 of the Constitution. The case before me 
is exactly of this type. The order challenged was 
passed on 3-12-1949. before the Constitution came 
into force but the opposite parties have been in¬ 
sisting on its enforcement and its compliance bv 
the petitioner even after ’the commencement of 
the Constitution. The threat against the peti¬ 
tioner. if he fails to comply with that order, of 
prosecution or other action is continued even after 
the Constitution has come into force. The peti¬ 
tioner can. therefore, seek protection of this Court 
under Art. 226 of the Constitution against the 
opposite parties on the ground that they are seek¬ 
ing to have an order enforced which Is not war¬ 
ranted by law and which was not warranted by 
law when passed and are threatening to take ac¬ 
tion against the petitioner for non-compliance 
with that order. Learned counsel for the peti¬ 
tioner also referred me to two other decisions of 
the Calcutta High Court in — ‘Rajendra Kumar 
V. Govt, of West Bengal. AIR 1952 Cal 573 (N) 
and — ‘Hiirdeodas Agarwala v. State of West 
Bengal’. AIR 1952 Cal 857 (O). a decision of the 
Rajasthan High Court in — ‘Manohar Lai v. Cus¬ 
todian. Rajasthan, Jodhpur’. AIR 1953 Raj 185 
(P) and a decision of the Madhya Bharat in — 
"Harendranath Sharma v. State of Madhya Bha¬ 


rat’, AIR 1950 Madh-B 46 (Q). It is not neces¬ 
sary to examine these cases in detail. They all 
follow or lay down the same principle which was 
laid down by the Calcutta High Court in — 
‘AIR 1952 Cal 891 (M)’ mentioned above. This 
preliminary point taken against the petition also, 
thereforej^fails. 

(7) One of the grounds, on which the order, 
dated 3-12-1949, was challenged by the petitioner, 
was that the Government was not competent to 
pass such an order during the pendency of an 
earlier appeal against an earlier decision of the 
Regional Conciliation Board (Sugar), Gorakhpur, 
in respect of the same dispute and further that 
the order of 3-12-1949, was in conflict with the 
order passed on that earlier appeal subsequently 
on 30-12-1949, so that the order of 3-12-1949. had 
been nullified and its effect cancelled by that sub¬ 
sequent order dated 30-12-1949. When the case 
came up for hearing before me, this point was 
not pressed by learned counsel for the petitioner 
and was given up. Further, it could not be pro¬ 
perly dealt with in the absence of a copy of the 
order of the 30th of December, 1949, and no pro¬ 
per copy of that order was produced before the 
Court. I need not, therefore, deal with this 
ground and reject it as it was not pressed. 

(8) One other point, that was taken in the peti¬ 
tion and which can be disposed of quickly, is that 
relating to the effect of the order passed by the 
Regional Conciliation Board on 15-1-1949. It was 
contended on behalf of the petitioner that, on 
that date the Chini Mill Mazdoor Sangh opposite 
party No. 4 had withdrawn its complaint against 
the petitioner, claiming re-instatement of Ram 
Nath Koeri from the Regional Conciliation Board 
and, consequently, no fresh industrial dispute in 
respect of that matter could have been referred 
by opposite party No. 4 to the Regional Concilia¬ 
tion Board. This point also could not be seriously 
pressed by learned counsel as there is no provi¬ 
sion in the U. P. Industrial Disputes Act (U. P. 

Act 28 of 1947) or in the orders passed under that 
Act. laying down that a dispute once withdrawn 
from the Regional Conciliation Board cannot be 
refeiTed to it afresh. Further, this point loses its 
force altogether when the nature of the order, 
dated 3-12-1949, is examined which shall be done 
by me hereafter. It is only in cases where there 
might have been a decision of the industrial dis¬ 
pute by an award that a question may arise whe¬ 
ther that award is or is not valid on the ground 
that a previous dispute had been withdrawn. No 
such question would arise where there has been 
no award at all and the order sought to be en¬ 
forced is not an award in an industrial dispute 
but an order of the State Government in the exer¬ 
cise of other powers granted to it by the statute. 

(9) This takes me to the next point which raised 
the question of the nature of the order, dated 
3-12-1949. and the nature of the powers that this 
State Government could exercise for passing 
such an order. The fa.cts narrated above show 
that the proceeding.s, which culminated in the 
order of 3-12-1949, started with the refer- i 
ence of the industrial dispute by opposite party 
No. 4 to the Regional Conciliation Board 
(Sugar), Gorakhpur, on 16-6-1948. This refer¬ 
ence to the Board was obviously made under the 
provisions of the order of the Government of 

U. P. contained in Notification No. 781 (L)/ 
XVni. dated 10-3-1948, which was published by 
the U. P. Government in exercise of powers con¬ 
ferred by els. (b). (c), (d) and (g) of S. 3, T7. 
Industrial Disputes Act, 1947. Clause (5) of that 
notification provided that a registered trade 
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union of employers or workmen would move the 
Board to enquire into any industrial dispute. 

In this case, the move was made by opposite 
party No. 4 which is a registered trade union of 
workmen. Under cl. (6), the Board was required 
to make an endeavour to bring about a settle¬ 
ment of the dispute and. under cl. (7J, if the 
dilute could not be settled, the Board was en¬ 
joined to make such enquiry as may appear to 
the Board necessary for the purpose of determin¬ 
ing the issues upon which the parties may be 
at variance. After the enquiry, the Board was 
required to record its findings on each issue. 
Even thereafter there is a provision mentioning 
that the Board, if successful in bringing about 
amicable settlement between the parties on all 
or any of the questions at issue, should prepare 
memorandum which was to be signed by all the 
members of the Board. Where no amicable 
settlement could be reached on one or more 
issues, the Board was required to record an 
award and the reasons for such an award. 

Section 6 of the U. P. Industrial Disputes Act, 
1947, lays down the effect of such an award. 
Under sub-s. <1) of S. 6 of the Act. the autho¬ 
rity, to which an industrial dispute has been re¬ 
ferred for adjudication, has. on completion of 
enquiry, to_ submit its award to the State Gov¬ 
ernment^ within such time as may be specified. 
Sub-section (2) of that section lays down that 
the State Government may either enforce, for 
such period as it may specify, all or any of the 
decisions in the award; or, either of its own 
motion or on application made to it, remit the 
award for re-consideration. The power of the 
State Government under sub-s. (2) of S. 6 of 
the U. P. Industrial Disputes Act, 1947, for en¬ 
forcing an award has been partly exercised by 
a general order contained in cl. (16) of the 
Government Notification, dated 10-3-1948, men- 
ticmed above. That clause lays down: 

“.or where no settlement has been reach¬ 

ed but an award has been made under sub¬ 
clause (4) of clause 7 and no appeal lias been 
filed under clause 12, both the employer and 
the workmen concerned shall observe the 
terms and conditions of employment specified 

m such . for six months next following 

in the first instance and thereafter until such 
time as either party determines the whole or 
any part of such settlement or award by 
twenty-one days’ notice given to the other 
party in writing.” 

The effect of this clause is that as soon as an 
award is made and in case no appeal is filed, 
parties to the award become bound to comply 
with the terms of the award for a period of six 
months in the first instance and even subse¬ 
quently until the terms of the award are deter¬ 
mined by a notice by one party to the other 
party under cl. (16). This clause does not, how¬ 
ever, deal with a case where an appeal against 
an award is filed. Clause (12) of that order per- 
^ts any party, feeling aggrieved by an award, 
te ffle an appeal against the award in a court 
^ving jurisdiction. In this case, the Industrial 
Court (Sugar), Lucknow, had jurisdiction and 
an appeal against the award, dated 6-7-1949, was 
actually filed before that court on 13-7-1949. Con¬ 
sequently, the award did not become binding 
under clause (16) of the notification. What 
would happen on the filing of an appeal is l^id 
^wn under other clauses of that notification. 
Ulause (18) of the order, which follows cl. (12) 
Srwtmg the right of appeal to one party ag¬ 
grieved. lays down that 


“the court shall then within ten days (exclud¬ 
ing gazetted holidays) from its being filed, 
hear the appeal and .shall, within a further 
period of ten days (excluding gazetted holi¬ 
days), record its findings and foi'ward the 
same immediately to the Provincial Govern¬ 
ment.” 

It was under these clauses that the Industrial 
Court (Sugar), Lucknow, in the present case, re¬ 
corded its findings on 15-9-1949, and forwarded 
them to the State Government. Neither the Act 
nor the order of 10-3-1948, clearly lays down 
what the State Government is to do when it re¬ 
ceives the findings of the Industrial Court under 
cl. (13i mentioned above. It was contended by 
learned counsel for the oppasite parties that the 
findings, recorded by the Industrial Court under 
cl. (13) and forwarded to the State Government, 
must be deemed to be an award which would 
also have the same effect as an award given by 
the Regional Conciliation Board (Sugar), 
Gorakhpur, under sub-cl. (4) of cl. (7) and 
would be binding on the parties under cl. (16), 
of the General Order of 10-3-1948. 

It was also contended that, even if the award 
is not binding under cl. (16), the State Govern¬ 
ment would be competent to pass an order, en¬ 
forcing the decisions in the award under sub-s. 
(2), S. 6. U. P. Industrial Disputes Act, 1947. 
These contentions cannot, however, be accepted 
because it is clear from the General Order, 
dated 10-3-1948, that the Industrial Court, con¬ 
stituted under that order, was not given any 
power to give an award or even to decide the 
appeal filed before it against the award of the 
Regional Conciliation Board. 

(10) Clause (7). which deals with the proceed¬ 
ings before the Regional Conciliation Board, 
envisages two stages where no settlement is 
reached. The first stage is when the Board is 
required to frame issues, make necessary en- 
QUiries and record its findings on each issue. 
The second stage comes when, after the record¬ 
ing of the findings, the Board is required to re¬ 
cord an award ajid the reasons for such an 
award. It is clear that this order itself makes a 
distinction between the findings and an award- 
When dealing with the powers granted to the 
Industrial Court constituted under that order, 
the order merely requires the Court to record its 

and does not go on to mention that 
the Court has to give an award or record an 
award or a decision. 

Further, a perusal of the actual report of the 
Industrial Court dated 15-9-1949, which is sought 
to be interpreted as an award by learned counsel 
for the opposite parties, shows that the order 
was worded in such a manner that it cannot pos¬ 
sibly be interpreted to be an award. In that 
order, the Industrial Court mentioned two 
issues which had been framed by the Regional 
Conciliation Board and, after dealing with the 
preliminary points raised in the appeal, proceed- 
ed to discuss those issues. We are only concerned 

with the first issue which was to the following 
effect • 

“Issue No. 1: Is Shri Ram Nath Koeri entitled 
for re-instatement? If so, subject to what terms 
and conditions?” 

The Industrial Court discussed the material 
which had come before it in connection with 
the appeal relating to this issue and. finally re¬ 
corded its finding in the following words : ’ 

“L therefore, agree with the decision of thet 
Board below that Shri Ram Nath Koeri. who! 
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was a permanent hand of the factory, should 
be reinstated to his post with continuity of 
service and the entire wages paid to him for 
the period of his involuntary unemployment 
within 15 days from the date of the enforce¬ 
ment of this report by the Government, and 
I recommend accordingly.” 

It would be seen that the Court purported to 
record its finding relating to the right of Shri 
Ram Nath Koeri to be reinstated and to be 
paid wages for the period of his involuntary un¬ 
employment and all that the Court did was to 
make a recommendation in those terms to the 
State Government. In an award, the adjudicator 
lays down the directions for the parties, directly 
calling upon them to carry out those directions. 
The adjudicator does not make a recommenda¬ 
tion to some authority to pass the order. In this 
case, the Industrial Court (Sugar). Lucknow, 
merely gave its findings on issues without giving 
any directions and left it to the State Govern¬ 
ment to make the directions or pass the orders 
which were to be carried out by the parties to 
the dispute. 

It is, therefore, clear that what the Industrial 
Court did on 15-9-1949, was to record its opinion 
on the points in dispute, frame its recommen¬ 
dations and forward them to the Government 
for orders. It was, therefore, in the nature of a 
report by the Industrial Court to the State Gov¬ 
ernment containing its recommendations with 
reasons therefor. There was no adjudication of 
any industrial dispute or an award in any such 
dispute. Consequently. S. 6, U. P. Industrial Dis¬ 
putes Act. 1947. would not apply to it at all and 
that report could not be enforced by the Gov¬ 
ernment as an award under S. 6 of the Act. No 
doubt, when Issuing the notification on 3-12-1949. 
the Government purported to e.xercise the 
powers conferred on it by S. 3 read with S. 6 or 
the U. P. Industrial Disputes Act (U. P. Act No. 
XXVIII of 1947) but the mere mention of the 
powers under S. 6 of the Act would not make 
that order an order under S. 6. As has been 
shown by me above, there was no award before 
the Government .made by the Indastrial Court 
in respect of which an order under S. 6 could 
have been passed-by the State Government and. 
consequently, the mention of section 6 in that 
notification of 3-12-1949, was entirely inappro¬ 
priate. The pow'ers under section 6 could not 
be invoked for the purpose of enforcing the find¬ 
ings which had been recorded by the Indastrial 
Court (Sugar), Lucknow. The notification, how¬ 
ever. mentions that the Governor exercised 
powers conferred by S. 3. U. P. Industrial Dis¬ 
putes Act. 1947. The only clause of S. 3, which 
can be applied to an order of the nature of the 
order of 3-12-1949, is clause (b). It was not con¬ 
tended on behalf of the oppe^ite parties that if 
this order could not be passed under S. 6. there 
was any other provision, besides claase (b> of 
section 3, under which the Government could 
have purported to pass that order. Consequently, 
for the purpose of examining the validity of that 
order, all that need be seen is whether that 
(Wder is in proper exercise of the powers confer¬ 
red by cl. (b) of S. 3, U. P. Industrial Disputes 
Act, 1947, and is within the scope of that provi¬ 
sion of law. 

(11) At this stage. I may also take notice of 
another alternative argument, which was advanc¬ 
ed by learned counsel for the opposite parties, 
that, by the order and notification, dated 3-12- 
1949, what the Government actually did was to 
enforce the award of the Regional Conciliation 


Board to which the dispute had been referred 
for adjudication and not to pass an independent, 
order under clause (b) of S. 3 of the Act. This 

contention has no force in view of the plain 

language of that order. The order does not even 
purport to lay dowm that the award of the Re¬ 
gional Conciliation Board is being enforced by 
that order. In the preamble of the order, it is 
mentioned that the Industrial Court had heard 
the industrial appeals preferred by the peti¬ 
tioner against the award of the Regional Con¬ 
ciliation Board (Sugar), Gorakhpur, in the 
matter of the industrial dispute between the 

said concern and its employees and had given 
its findings in the said appeals and, in the 

opinion of the Governor, it was necessary, for 
purposes mentioned in the order, to enforce the 
said findings of the Court contained in its re¬ 
port of 15-9-1949. 

This language of the preamble makes it per¬ 
fectly clear that, at the time when the order 
was passed, the Governor was only considering 
the findings of the Industrial Court (Sugar). 
Lucknow, contained in its report and was of the 
opinion that it was necessary to enforce those 
findings. There was no mention at all that any 
award was required to be enforced by the Gov¬ 
ernment. Further, in the actual order itself, all 
that is stated is that “the said findings of the 
Industrial Court contained in the schedule an¬ 
nexed herewith are hereby enforced.” This 
again makes it clear that what the Government, 
by that order, did was to enforce the findings of 
the Industrial Court and not the award of the 
Regional Conciliation Board. In this connection, 
it may be noticed that the report of the Court, 
dated 15-9-1949. dealt with several matters in¬ 
cluding the matter in dispute of the petitioner. 
There was issue No. 2 relating to the dispute of 
another employee, Shri Bunna Gond. 

In this case also, an award had been given by 
the Regional Conciliation Board, and in its re¬ 
port. the Court recommended that that award 
given by the Board should be set aside. When 
the Government passed the order, dated 3-12- 
1949, it enforced the findings of the Court with 
the result that, in the case of opposite party 
No. 3. the decision, which had been given in his 
I'avour by the Regional Conciliation Board and 
which was also recommended by the Industrial 
Court in its report, was enforced but, in the case 
of Bunna Gond, the decision given by the Re¬ 
gional Conciliation Board in its award was not 
enforced and the recommendation of the Indus¬ 
trial Court that the case be decided against him 
was enforced. It is impossible to hold that, when 
the report of the Industrial Court in one case 
concurred with the award and, in another case, 
lecommended the setting aside of the award of 
the Board, that report can be held to be an order 
enforcing the award of the Conciliation Board 
because if that be so, then, in the case of 
Bunna Gond, it would mean that the award was 
enforced even though the findings of the Indus¬ 
trial Court were against the award. Obviously, 
therefore, this contention of learned counsel 
would lead to an absurd position and must be 
rejected. 

(12) For the purpose of examining whether the 
order impugned could or could not be p^®o 
validly within the provisions of cl. (b) of S. ^ 
of the U. P. Industrial Disputes Act, 1947, tnis 
order may be divided into two parts. The order 
of the State Government contained in the noti¬ 
fication of 3-12-1949, is to the effect that tne 
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findings of the Industrial Court (Sugar), Luck- 

^nd, as has been said above, 
me finding of the Industrial Court was that 
Ram Nath Koeri opposite party No. 3 should be 
reinstated to his post with continuity of service 
and the entire wages paid to him for the period 
of his involuntary unemployment within 15 days 
from the date of the enforcement of the report 
by the State Government. The second part of 
the recommendation of the Industrial Court is 
for payment of wages for the period of un¬ 
employment which had already expired on the 

date on which the findings are enforced by the 
State Government. 

This part of the order of the State Govern- 

clearly retrospective as it 
«payment of wages for a past period 
which had expired before the order under S. 3 
(b) of the U. P. Industrial Disputes Act. 1947 
was passed by the Government. According to the 

^ Bench of this Court in AIR 

parent of 

n5 K already expired can¬ 

not be validly passed under S. 3(b> of the U P 

Industrial Disputes Act, 1947. and this pan of 

the order is. therefore, clearly illegal and its en- 

Of’ mSmus’!'^ by is,,«e of a writ 

(13) The other part of the order relates to the 
reinstatement of opposite party No. 3 to his post 
with continuity of service with effect from the 
date of the order. So far as this part of the 
order is concerned, the submission of learned 

the petitioner was that, under cl. (b) 
oLr ^ Industrial Disputes Act. 1947. 

fr of P^'^^P^ctive order, that can be passed by 

vaf must relate to the obser- 

ance of such terms and conditions of emplov- 

determined in accordance with 

nr order, directing reinstatement 

iispH covered by these words 

nf statute. It is argued that an order 

^ to non- 

^ or re-employment of an emplovee 
t^,nc an order relating to terms and coridi- 

consequently, the order 
^ passed by the State Gov- 

of STe A^t P^'^'crs under S. 3(b) 

contention, learned counsel 
trial definition of the w'ord ‘indus- 

1947 Industrial Disputes Act. 

tint! cf 1947) which defini- 

D?snntff ^ccn adopted in the U. P. Industrial 

Act NO. 28 Of 1947) 
mean Dispute’ has been defined to 

an> dispute or difference between employers 
na employers or between employers and 

tirf • between workmen and workmen, 

connected with the employment or 

nt.^~^*flP terms of employment 

the conditions of labour of any per- 

mftiff ^c^^^tion uses the various words, employ- 
anH terms of employment 

labour, and learned counsel 
^uomitted that the use of these different words 

trl ^^’P^essions was an indication that each ex- 
conveyed a different meaning not con- 
other expressions. Since the words, 
‘non-employment’, were also 
to the expression ‘terms of em- 
legislature must be deemed to 
ve laid down that employment and non-em¬ 


ployment are not covered by the expres.'uofi 
terms of employment.’ 

In support of thLs contention, learned courriel 
referred me to a decision of the Federal Court 
ui Western India Automobile A.ssociation v. 
Industrial Tribunal, Bombay’, AIR 1949 FC 111 
(R). The Federal Court, in that case, had to 
consider the question whether a dispute as to 
reinstatement was outside the jurisdiction of the 

Industrial Tribunal under the Industrial Disoute.s 
Act, 1947. It w'as held; 

"Employment or non-employment' coastitutes ihp 
subject-matter of one class of indastrlal dis¬ 
putes, the other two classes of disputes being 
those connected with the terms of employment 
and the conditions ol labour. Ulie lailui'e to 
employ or the refusal to employ are actions on 
the part of the employer which would be cover¬ 
ed by the term ‘employment or non-employ¬ 
ment’. Reiastatement is connected with non- 

employment and is therefore within the words- 
of the definition.” 

This decision was further followed by the Fede- 
lal Court in the case of — “India Paper Pulp Co. 
Eld. V. India Paper Pulp Workers’ Union’ air 
1949 FC 148 (S). where, relying upon the eaWier 
case, the Federal Court held that a claim for 
comppsation for wrongful dismissal is clearly a 
dispute in connection with non-emplovinent. Learn¬ 
ed counsel wanted to draw an analogy in order 
to support his argument that the words, “terms 
and conditions of employment’ used in S. 3(b) of 

Disputes Act, 1947. must be 
m nf include employment or non-employ¬ 

ment because these words were considered neces¬ 
sary in the definition of ‘industrial dispute’ where 
the other two expressions used were “terms of em¬ 
ployment, ana ‘conditions of labour‘. I do not con¬ 
sider that such an analogy exists or that this 
argument can be accepted. Section 3(bi u P 
Industrial Disputes Act, 1947. uses the ’ words 
teims and conditions of employment’ and not 
teims ot employment’ and “condition of labour' 
Extending the argument advanced by learned 
counsel himself, it would be necessary to hold that 
the words ‘terms of employment’ cover a field of 

sss”” 's-?" 

Sd do ‘Z oo'erta""''”'""'' “ 

Of fhe word 'industrial dis- 
pute, the expression 'conditions of employment' 

K the expression 'con- 

SndmonVnf°“‘' ^ d^^^erent from the expression 
m J ‘ employment'. It would appear to 

S the ri“p® fPP'’°P':‘ate to hold that, in S. 3(b) [ 

^^^ustrial Disputes Act, 1947. the! 

orde^-^n^pn employment’ was used in 

Older to cover the words ‘employment, non-em- 

S^fn "'“^‘oh were 

^ iVdL definition of an industrial dispute 

an examn‘le"®T/°"’ profitable to take 

an example, if a workman is employed and at 

the time of his employment, conditions of em- 

agreed upon between the employer 

and the workman which also lay down that the 

service of the workman are not to be dlsplsed 

vi h except under certain conditions, I do Tot 

hink any one would contend that sich TteT 

in the agreement would not be held to be a term 

or condition of employment. Once a man 

been employed, his removal from emX^ent 

would always be subject to the terms and Tnrii 

tions of employment and, similarly, if h^has b^en 

wrongly removed from service, his ie-iLtatpm!m 

would also be clearly a matter to 'be deatS 
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in accordance with the terms and conditions of 
employment. 

It does not appear to be necessary for me to 
go any further and examine the question whether 
the conditions regulating the employment of a 
workman lor the first time, or, his re-employment 
would also be ‘terms and conditions of employ¬ 
ment’ within the meaning of this expression used 
in kS. 3(b> of the U. P. Industrial Disputes Act, 
19^7. Even, under the Government of India Act, 
.1935, and the Constitution, the provisions, deal- 
' ing with the civil services, usually mentioned re¬ 
cruitment or appointment and conditions of ser¬ 
vice. It may be that conditions regulating re¬ 
cruitment or initial appointment may not be 
treated as being parts of conditions of service but 
once recruitment or appointment has taken place 
and a person has entered into the civil service of 
the state, all disciplinary matters, including terms 
.relating to removal from service and dismissal, 
would be governed by conditions of service appli¬ 
cable to that person subject, of course, to the 
special provision that has been made in the Gov¬ 
ernment of India Act or the Constitution, speci¬ 
fically, for the purpose of placing limitations on 
the powers of removal and dismissal. 

In my opinion the words ‘terms and conditions 
■of employment’ used in S. 3(bi of the U. P. In¬ 
dustrial Disputes Act, 1947, cannot be considered 
to be narrower than the expression ‘condition;: 
of service’ used in the Government of India Act, 
1935. and the Constitution and, therefore, would 
surely cover terms and conditions relating to re¬ 
moval and dismissal of the workmen. Re-instate¬ 
ment is different from re-employment. In the 
jcase of re-employment, a person, at the time of 
his re-employment, is not deemed to be in ser¬ 
vice and his re-emplojnnent really amounts to a 
fresh recruitment or appointment. The position 
|in the case of re-instatement is different as re¬ 
instatement implies continuance of previous ser¬ 
vice. It is true that the effect of re-instatement 
in one respect is the same as the effect of re¬ 
employment, viz., that the person re-instated or 
re-employed comes back into the service of the 
employer from the date on which the order for 
re-instatement or re-employment is made effec¬ 
tive but there is one very important distinction. 
In the case of re-instatement, there is continuity 
with the previous service whereas, in the case of 
re-employment, there is a fresh start of a new 
service. Re-instatement and re-employment can¬ 
not, therefore, be dealt with on the same basis and 
even if the word ‘re-employment’ be held to be 
covered by the words ‘recruitment or appoint¬ 
ment’, there is no reason to hold that the word 
‘re-instatement’ must also be similarly covered by 
these words. Re-instatement in service, which 
brings into effect continuity of the previous ser¬ 
vice. is clearly an order relating to terms and 
conditions of service, or. terms and conditions of 
employment. Learned counsel’s contention that 
an order relating to re-instatement is not an order 
relating to terms and conditions of employment 
cannot, therefore, be accepted. 

fl4) The case has, however, to be examined in 
an entirely different aspect and that is whether 
the particular order now impugned can be said 
to be an order directing the petitioner 

■“to observe, for such period as may be specified 
in the order, such terms and conditions of em¬ 
ployment as may be determined in accordance 
with the order.” 

I The expression ‘to observe for such period as may 
be specified, such terms and conditions of em¬ 
ployment as may be determined’ gives an indica¬ 


tion that clause (b) of S. 3 of the U. P. Indus¬ 
trial Disputes Act, 1947, is meant for the purpose 
of passing orders by which the Government gives 
directions about what the terms and conditions of 
employment should be and not how a particular 
terra and condition of employment already in 
existence should be acted upon. 

It appears from the language that this provi¬ 
sion was not meant for the purpose of dealing 
with individual disputes arising out of the appli¬ 
cation of a term or condition of employment and 
no power was granted to the State Government, 
under this provision of law, to sit as an adjudi¬ 
cator to decide a dispute that might have arisen 
relating to the working and actual application of 
terms and conditions of employment already in 
force. The provision was for the purpose of en¬ 
abling the State Government to vary the agreed 
terms and conditions of employment for purposes 
specified in S. 3, U. P. Industrial Disputes Act, 
1947, under the pressing necessities or expediency 
justifying such course of action. 

For cases, in which there might be a dispute 
relating to the enforcement or manner of appli¬ 
cation of any specifuj term or condition of em¬ 
ployment, provision was made separately in els. 

(c) and <d) of S. 3. U. P. Industrial Disputes Act, 
1947, under which that particular dispute could be 
referred for conciliation or adjudication and in¬ 
dustrial Courts could be appointed in order to 
deal with such dispute. It, however, appears that 
the State Government, while it did grant powers 
to the Regional Conciliation Board by its notifl- 
- cation dated 10-3-1948, to settle industrial dis¬ 
putes by conciliation or to adjudicate upon indus¬ 
trial disputes by giving an award, did not, for 
some reason or the other, consider it appropriate ^ 
to grant a similar power to an industrial Court 
before which the dispute might go up in appeal. 

The function of the industrial Court was limited 
to giving findings on the points in dispute with¬ 
out adjudicating upon them. The State Govern¬ 
ment itself had no power of adjudicating on such 
industrial disputes either under the U. P. Indus¬ 
trial Disputes Act (U. P. Act No. 28 of 1947) or 
under the Central Industrial Disputes Act, 1947 
^Central Act No. 14 of 1947). The State Govern¬ 
ment had, therefore, to fall back upon the pro- 
VLsions of S. 3(b), U. P. Industrial Disputes Act, 

1947. and, in doing so, obviously, it went wrong 
as S. 3(b) was not so framed by the legislature 
as to permit the State Government to appro¬ 
priate to itself the functions of the appellate 
authority deciding appeals from awards by the 
Regional Conciliation Board. It may be noticed 
that the State Government was itself aware of 
this difficulty and. in cl. (25) of the notification 
of 10-3-1948, the State Government laid down that 

“for the purposes of this order, an appeal shall 

be deemed to have been decided on the date on 

which the Provincial Government shall notify 

the orders therein passed by it under S. 3(b) of 

the United Provinces Industrial Disputes Act, 

1947.” 

Obviously, the State Government could have no < 
power to pass orders in the appeal which lay to 
the Industrial Court (Sugar), Lucknow, and not 
the State Government. Further, no order in the 
appeal need be notified under S. 3(b), U. P* 
dustrial Disputes Act, 1947. By framing cl. (^> 
in this manner, the State Government 
to convey that, though the appeal would not w 
decided by the Industrial Court at all and could 
not be decided by the State Government, tne 
appeal must be deemed to be disposed of as sexy 
as the State Government after perusing the find- 
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The whole scheme adopted by the State Govern¬ 
ment shows that the Government wanted to keep 
to itself full powers of passing whatever order it 
liked whenever there was an appeal from an award 
given by the Regional Conciliation Board and, 
consequently, preferred to act under S. 3(b), U. P. 
Industrial Disputes Act, 1947. however inadequate 
may be the power granted by that provision of 
law. It is obvious that there can be industrial 
disputes which might not relate to terms and con¬ 
ditions of employment at all. For example, if 
there be a dispute between employers and em¬ 
ployers, or. between workmen and workmen, such 
a dispute is not likely to be a dispute relating to 
terms and conditions of emplojinent. Even, in 
such cases, according to the order dated 10-3-1948, 
the dispute has to be settled by conciliation or 
adjudicated upon by an award by the Regional 
Conciliation Board, but once an appeal is filed 
aga^t the award made by the Regional Conci¬ 
liation Board, there can be no decision of that 
dispute at all. 

The State Government has no power to decide 
the appeal and can only pass orders under S. 3(b) 
of the U. P. Industrial Disputes Act. 1947. on the 
basis of the findings of the Industrial Court 
(Sugar), Lucknow, and this power does not cover 
cases where the dispute does not relate to terms 
and conditions of employment. A great lacuna 
was left in this order. Whatever be the reason 
for this defect in the order, the effect of it is 
that, after an appeal from an award of a Re¬ 
gional Conciliation Board has been filed before 
the Industrial Court, the matter ceases to be 
dealt with as an industrial dispute w'hich is to be 
decided, and final orders can be passed only in 
those cases in which the dispute if of such a 
nature that orders passed by the State Govern¬ 
ment under S. 3(b), U. P. Industrial Disputes Act. 
1947, would meet the requirements for disposing 
of the dispute. 

In the present case, as I have said earlier, the 
order passed on 3-12-1949, was not an order of 
the natui-e contemplated by S. 3(b) of the U. P. 
Industrial Disputes Act, 1947. It was an order of 
the State Government which, in effect, gave its 
decision on the industrial dispute relating to the 
enforcement of certain terms and conditions • of 
service and not an order requiring the petitioner 
to observe terms and conditions of service speci¬ 
fied in the order. This part of the order is, 
therefore, beyond the competence of the State 
Government, acting in exercise of its powers un¬ 
der S. 3(b) of the U. P. Industrial Disputes Act, 
1947. Enforcement of that pan of that order 
after 26-1-1950, would be action taken on an order 
which had no validity in law even when passed 
and such action by the opposite parties must be 
restrained by the issue of a writ of mandamus. 

(15) As a result, I allow this petition and direct 
that a writ of mandamus shall issue to the oppo¬ 
site parties not to take any action to enforce the 
order dated the 3rd of December. 1949. The peti¬ 
tioner shall be entitled to its costs which I assess 
at Rs. 300/-. 

A/K.S.B. Petition allowed. 
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GURTU, J. (21-1-1954). 

Ram Bharosey and others. Appellants v. Lach- 
mandas and others, Respondents. 

Second Appeal No. 92 of 1950; against decision 
of Civil J. Farrukhabad; D/- 30-11-1949. 


— (Deed — Construction — Will) — (Succession 
Act (1925), Ss. 74, 82. 95). 

A bequest to a woman as ‘Malik’ imports 
a full proprietary right, unless there is some 
thing in the context to qualify it. (Para 5) 

The will ran as follows; “Bad mere musam- 

mat Gopi.Malik howe, aur usko harek 

tarah ka ikhtiyar hoga ki jo chahe so khai- 
rat den wa dan waghirah karen. Koi uska 

Ma^ahim na howe .” The will 

then made certain provisions of the testator's 
sister and her husband. Lastly, it recited 
that upon the death of Smt. Gopi, the testa¬ 
tor’s property would go according to his direc¬ 
tions to his two daughters. 

Held, that the words did not expressly refer 
to the right to alienate. They referred only 
to the making of religious or charitable gifts 
of income. The words, therefore, did not 
imply limited power of alienation and hence 
the word ‘Malik’ conferred full proprietary 
rights. The intention of the testator that 
after the death of Gopi the testator's property 
would go to his daughters does not affect 
the position because where the dispositive 
words are clear and they indicate the creation 
of an absolute estate in the first devisee, all 
subsequent devisees must fail whatever the 
intention of the testator may have been. The 
fact that the testator must have known what 
kind of estate a Hindu female inherits would 
not also affect the full proprietary rights of 
Gopi. (Paras 3, 4, 5a) 

Anno: Succession Act, S. 74 N. 1, 3; S. 82 N. 1; 
S. 95 N. 2, 4. 

K. C. Saksena for Appellants: J. N. CHiatterjl 
and J. N. Agarwala for Respondents. 

JUDGMENT: The main question which arises 
in this appeal is as to the nature of the estate 
which passed on to Smt. Gopi under the will of 
Nanak Chand. 

(2) It is conceded before me that if Smt. Gopi 
was given an absolute estate then the plaintiff 
will be out of court and the suit would have to 
be dismissed. 

(3) ^ The will in question, after reciting the tes¬ 
tator’s interest in the properties bequeathed, 
states as follows: 

"Bad mere Musammat Gopi . Malik howe, 

our usko har ek tarah ka ikhtiyar hoga ki jo 
chahe so khairat den wa dan waghirah karen, 
Koi uska Mazahim na howe. 

The will then makes certain provisions of the| 
testator's sister and her husband. 

(4) Lastly, the will recites that upon the death 
of Smt. Gopi, the testator’s property would go 
according to his directions to his two daughters. 

(5) Prom the discussion on the subject in Mulla’s 
Hindu Law, 10th Edition (1946) at pages 486 to 
489 it appears that a bequest to a woman as 
‘Malik’ imports a full proprietary right, unless 
there is something in the context to qualify it. 

It has, therefore, to be considered whether the 
words "aur usko har ek tarah ka ikhtiyar hoga 
ki jo chahe so khairat den wa dan waghairah 
karen. Koi uska mazahim na howe" qualify the 
import of the word "Malik” and cut down the 
absolute estate imported by the word. It appears 
to me that the words quoted above do not ex¬ 
pressly refer to the right to alienate. They rather 
appear to refer only to the making of religious 
or charitable gifts of income. 
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It cannot, therefore, be said that the qualify¬ 
ing words used imply a limited power of aliena- 
tion. If the power of alienation is not cut down 
by these words, as appears to be the case, then the 
word “Mahk” would carry its full import and 
confer full proprietary rights on Smt. Gopi The 
qualifying words would, thus, not affect the full 
import of the word ‘Malik’. 

(■5aj It is true that the intention of the testa- 
tor appears to have been that after the death 
01 bmt, Gopi, the daughters would get his estate, 
li^owever where the dispositive words are clear and 
they indicate the creation of an absolute estate 
in the first devisee, all subsequent devisees must 
fail whatever the intention of the testator may 
have been. The fact that Smt. Gopi was a female 
and the testator must have known what kind of 
estate a Hindu female inherits, has no doubt to 
be kept in view, but when the word ‘Malik’ is 
without any clear qualifying words showing 
that the power of alienation has been cut down 
there is no reason why the female should not be 
considered to have been granted full proprietary 
rights Accordingly, in my view, Smt. Gopi ac¬ 
quired an absolute estate under the will of her 
husband. Nanak Chand. 

(6) In this view of the matter, the appeal >s 
allowed. The decrees of the courts below must be 
vacated and the plaintiff’s suit must be dismissed. 
Since a question of interpretation of the will was 
involved in this case I think that this is a fit case 
in which the parties should bear their own costs 
throughout and I order accordingly. Leave to 
appeal allowed to a Division Bench. 

Appeal allowed. 
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Mohan Lal and others. Appellants v. Gokaran 
Singh and others, Respondents. 

Letters Patent Appeal No. 15 of 1950. from 
judgment of Seth J., reported in AIR 1950 All 

Oi. 

(aj Debt Laws — (. 1 , p. Encumbered E.stales 
Act (:„5 of 19.34), Ss. 2(a) and 4 — Debtor having 
no personal liability — Application by. 

A debtor is a person who has any pecuniary 
liability, ii does not mean that the pecuniary 
liability must be personal liability and will 
not include a liability recoverable only from 
his property. Therefore, even a debtor who is 
not personally liable but whose property is 
liable to be taken in satisfaction of his debts 
can apply under the Encumbered Estates 

(Para 3) 


Effect of 


(b) Civil P, C. (1908), O. 34 R. 1 - 
non-joinder. 

Unless the integrity of the mortgage has 
been broken the mortgage is one and the 
liability of the mortgagors is joint and seve¬ 
ral and a second suit cannot be brought 
against some of the mortgagors who were 
not impleaded in the first decree for sale. 

(Para 4) 

Anno: Civil P. a, O. 34 R. l N. 19. Pt. 18. 

1953 Mulla: O. 34 R. 1. P. 1083 N. “Conse¬ 
quences — non-joinder (various conflicts notic- 
N- 19 to O. 34 R. 1 in AIR Com., not 
noticed in Mulla, for example see Pts. 8 to 10 

in ^ Com. — Discussion 

AIR Com. note exhaustive and illustrative). 


A. LB, 

(c) Debt Laws — U. P, Encumbered Estates 
Act (25 of 1934), S. 7 — Mortgage suit against 
landlord not applying under Act — Running of 
limitation — (Limitation Act (1908), Art. 132). 

If a mortgage debt gets so split up that 
the mortgagee has a right to file a separate 
suit against each mortgagor, there is no rea¬ 
son why the limitation against those who 
did not apply under the Encumbered Estates 
Act should not continue to run. (Para 5) 

Anno; Limitation Act. Art. 132 N. 25. 

(d) Debt Laws — U. P. Encumbered Estates 
Act (25 of 1934), S. 11 — Application under sec¬ 
tion granted — Effect. 

By granting an application under S. 11 the 
Special Judge must be deemed to have held 
that the pioperty claimed by the objector 
was not liable for the debts of the landlord 
applicant and after that decision it is no 
longer open to the creditors to claim that 
the objector was a co-debtor and there 
should be apportionment of the debt. 

(Para 6) 

Baleshwari Prasad, for Appellants: Prem 
Mohan Varma, for Respondents. 

MALIK C. J. : 

This is a Special Appeal against the decision 
of a learned single Judge. The facts of the case 
are that Bhola Singh and his son Hakim Singh 
had mortgaged certain properties to Mohan Lal 
and others in the year 1926. On 1-2-1932, Bhola 
Singh sold his half share in one of the villages 
to Subedar Singh. A suit, No. 35 of 1932. was 
filed by Mohan Lal and others against the mort¬ 
gagors but Subedar Singh was not impleaded. 
The preliminary decree was passed on 21 - 4 - 1932 , 
and the final decree on 4-3-1933. In the year 
1936 Bhola Singh and Hakim Singh applied un¬ 
der the Encumbered Estates Act. Mohan Lal and 
others claimed that they were creditors and they 
proved their debt. On 11-3-1939 a decree under 
S. 14 of the Encumbered Estates Act was passed 
in their favour against the landlord applicants. 

In the year 1940 Subedar Singh sold the 8 Bis- 
wansi share purchased by him in 1932 to Goka¬ 
ran Singh. 

This share had been included by Bhola Singh 
and Hakim Singh in the list of properties be¬ 
longing to them. Gokaran Singh filed an objec¬ 
tion under S. 11 of the Encumbered Estates Act 
in the year 1944. His objection was allowed and 
the 8 Biswansi share was excluded from the list 
of properties belonging to the landlord-appli¬ 
cants. Mohan Lal and others then filed an ap¬ 
plication under S. 9(5)(a) of the Encumbered 
Estates Act for apportionment of the debt on 
the ground that Gokaran Singh, being in 
possession of a part of the mortgaged property, 
was liable to pay a portion of the debt and the 
debt should, therefore, be apportioned between 
the landlord-applicant and Gokaran Singh. The 
trial court granted the application and held that 
Gokaran Singh v/as liable to pay Rs. 741/-. ^ 

Gokaran Singh filed an appeal and the learned 
District Judge allowed the appeal and set aside 
the order of the trial court on the ground that 
Gokaran Singh was not a joint debtor. On a 
further appeal to this Court the learned Judge 
affirmed the decision of the lower court and dis¬ 
missed the appeal but for different reasons. 

(2) The learned Judge, however, gave leave to 
file a special appeal and this appeal has been 
filed against his decision. The appeal was right¬ 
ly dismissed by the learned single Judge though 
in our view the appeal should have been dis- 
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missed for reasons other than those given by 
the learned single Judge. The learned Judge was 
of the opinion that a debtor under the Encum¬ 
bered Estates Act was a person who was per¬ 
sonally liable for the payment of a debt and the 
apportionment of a debt could, therefore, be 
made only between co-debtors personally liable 
for paj'ment. The learned Judge relied on the 
first part of S. 4 of the Encumbered Estates Act 
in support of the proposition. Relevant portion 
of S. 4 is as follows : 

“At any time within one year after the date 
on which this chapter (chapter 3» comes into 
force any landlord who is subject to or whose 
immovable property or any part thereof is en¬ 
cumbered with private debts_” 

The learned Judge from this deduced that a 
landlord "is subject to" a debt for which there 
is personal liability, and if. however, there is no 
personal liability, he is not "subject to" the debt 
and the debt is only recoverable from the pro¬ 
perty. 

(3) We do not think that this reasoning was. 
W'ith great respect to the learned Judge, sound. 
All that the section means is that the lanclioru 
should be liable for secured or unsecured debts 
before he can apply under the Encumbered 
Estates Act. Even a debtor who is not personally 
liable but whose property is liable to be taken 
in satisfaction of his debts can apply under the 
Encumbered Estates Act. The word ‘debtor’ has 
not been defined but ‘debt’ includes (see S. 2 
(a), Encumbered Estates Act) "any pecuniary 
liability except a liability for unliquidated 
damages." A debtor, therefore, is a person who 
has any pecuniary liability; it does not mean 
that the pecuniary liability must be personal 
liability and will not include a liability recover¬ 
able only from his property. We. therefore, do 
not agree with the reasoning of the learned 
Judge but there are other reasons whv this ap¬ 
peal must fail. 

(4) We have already pointed out that when 
the mortgagees filed the suit on the basis of the 
mortgage in the year 1932 they did not implead 
Subedar Singh and the decree obtained by them 
was only against the original mortgagors, Bhola 
Singh and Hakim Singh, or their heirs. The 
mortgagees had no right to file a second suit on 
the basis of the same mortgage and obtain a 
decree against Subedar Singh. Order 34. R. 1, 
Civil P. C. provides that 

"Subject to the provisions of the Code, all per¬ 
sons having an interest either in the mort¬ 
gage security or in the right of redemption 
shall be joined as parties to any suit relating 
to the mortgage.” 

The Rule does not say what w^ould be the conse¬ 
quence of non-joinder of some of the persons 
interested in the mortgage security or in the 
right of redemption. There has been considerable 
difference of opinion in the High Courts on the 
point whether the result of such non-joinder 
must prove fatal to the suit or it Is possible to 
apply to it the provisions of O. 1, R. 9 of the 
Code. If the defect is detected during the pen¬ 
dency of the suit and the period of limitation 
has not expired, it is always possible to remedy 
the defect by impleading those who had been 
wrongly left out, but unless the integrity of the 
mortgage has been broken the mortgage is one 
and the liability of the mortgagors is joint and 
several and it is difficult to see how a second suit 
can be brought against some of the mortgagors 
Who were not impleaded In the first decree for 
sale. Even if, how^ever, it be assumed that a 


second suit against Subedar Singh could be 
filed, the period of limitation for such a suit 
expired in the year 1938 on the expiry of twelve 
years from the date of the mortgage. 

(5) Sri Baleshw-ari Prasad, learned coun.sei lor 
the appellants, has urged that limitation ceased 
to run after 1936, as a suit on the basis of a 
joint debt could not be filed by reason of^ the 
provisions of S. 7 of the Encumbered Estates 
Act. If there was a joint debt and Bhola Singh. 
Hakim Singh and Subedar Singh were co¬ 
debtors, it was not open to the mortgagees to 
file separate suits against each co-debtor for 
sale of the mortgaged property and obtain sepa¬ 
rate decrees. They should have, in accordance 
with the provisions of O. 34. R. 1. Civil P. C., im¬ 
pleaded all the co-debtors as parties to the suit. 
If. on the other hand, by some jjrocess of rea-' 
soning. not clear to us, the debt got so split up- 
that the mortgagees had a right to file separate 
suits against each mortgagor, then there was no 
rea.son why the limitation against those who 
had not applied under the Encumbered Estates 
Act should not continue to run. 

(6» There is one more reason for dismissing 
this appeal. Gokaran Singh had filed an objec¬ 
tion under section 11 of the Encumbered Estates 
Act and his objection was allowed. In a pro¬ 
ceeding under S. 11 of the Encumbered Estates 
Act the learned Special Judge has to determine 
whether the property claimed bv an objector is 
liable to be sold or mortgaged in satisfaction of 
the debts of the landlord applicants. By granting 
the application under S. 11 of the Encumbered 
Estates Act the learned Special Judge must be 
deemed to have held that (he property claimed 
by Gokaran Singh was not liable for the debts 
of the landlord-applicants. After that decision it 
was no longer open to Mohan Lai and others to 
claim that Gokaran Singh was a co-debtor andl 
there should be apportionment of the debt. 

il> The appeal has. therefore, no force and is 
dismissed with costs. 

B/V.R.B. . Appeal dismissed. 
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AGARWALA J. (26-11-1953) 

Chotej'lal and others, Plaintiffs-Appellants v. 

Gajadhar Prasad and another, Defendants-Res- 
pondents. 

Second Appeal No. 2084 of 1948. against order 
of- Civil J.. Agra, D/- 20-9-1948. 


la; niiiau Law 


joint lamiiv 


„ - - ..- Jl 1 CMUlljillUll 

— Parties removed further and further. 

The presumption of jointness which arises 
in the case of the members of a Hindu family 
becomes weaker and weaker as the parties 
are removed further and further from the 
common ancestor. The modern tendency in 
Hindu families, in the State of Uttar Pra¬ 
desh at any rate, is towards separation 
rather than jointness and a presumption of 
jointness can hardly be drawn w'hen the 
parties are removed by four or five degrees. 

If. in addition to this, the names of the 
parties are recorded over separate shares in 
the Khewat or other records a presumption 
of jointness should not at all be drawn and 
the plaintiff must prove allegation of loint- 
ness by evidence. (Para 7) 

(b) Hindu Law - Joint family _ Presumption 

— F^ily consisting of major as well as minor 
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Under the Hindu Law, a major member 
of a joint family may separate himself by 
his mere volition. A partition does not re¬ 
quire the consent of tne other members of 
the family even where the family consists 
of major as well as minor members. 

far as a minor member is concerned, as 
he is not capable of exercising his volition or 
giving his consent the law requires that in a 
suit by his guardian the Court will order 
partition only if it is for the bene it of the 
minor and not otherwise. In the c:‘. .e of a 
minor, therefore, there is a difficulty 
in obtaining partition at will. But that diflfi- 
culty does not exist in the case of a major 
member of a family. When two major mem¬ 
bers of the family have separated, there is 
left no presumption either way about the 
rest of the members whether they remained 
joint or they too became separate. The pre¬ 
sumption of jointness in such a case is des¬ 
troyed and it is for the plaintiffs to establish 
their case. If the plaintiffs say that the 
family was joint, they have to prove joint¬ 
ness, If they say that the family has become 
separated, they have to prove separation. 

(Fara 7) 

Brij Lai Gupta, for Appellants; S. N. Singh, 
for Respondents. 

JUDGMENT : This is a plaintiffs’ appeal 
arising out of a suit for a declaration or in the 
alternative for recovery of possession by the 
ejectment of the defendants-respondents from 
certain zamindari property and a house. 

(2) One Ram Gopal who v/as arrayed as de¬ 
fendant No. 5 and who is in this appeal arrayed 
as respondent No. 2 and the plaintiffs-appellants 
are members of a family whose common ances¬ 
tor was one Pitambar. Pitambar had three sons. 
Shib Lai. Ram Lai and Khiyali Ram. Plaintiffs 
3 and 4 are great grandsons of Shib Lai. Plain¬ 
tiff 1 is grandson of Ram Lai and plaintiff 2 is 
greatgranclson of Ram Lai. Ram Gopal is great- 
grandson of Khiyali Ram. The plaintiffs and 
Ram Gopal are. therefore, removed by several 
degrees from each other. Ram Gopal executed 
a mortgage in 1937 of the property in dispute in 
favour of one Dwarka Pra.sad. father of defen¬ 
dant-respondent Gajadhar Prasad. In 1938 Ram 
Gopal executed a deed of gift of the property in 
suit in favour of the same Dwarka Prasad. 

The present suit was instituted by the plain¬ 
tiffs in the year 1945 for a declaration that the 
aforesaid deeds of gift and mortgage were in¬ 
valid because Ram Gopal was a junior member 
of the joint Hindu family and the property was 
joint ancestral property and as such he had no 
right to make a mortgage or gift of the same. 

(3) The defence was that Ram Gopal was a 
separated member of the family and the pro¬ 
perty was his own which he would gift or mort¬ 
gage as he liked. 

(4) The trial court held that it was not shown 
that Ram Gopal had separated and therefore the 
two deeds in question were declared to be void 
and the suit for possession was decreed. 

(5) There was an appeal by the defendant 
Gajadhar Prasad. The lower appellate court 
held that in a case of this kind when the mem¬ 
bers of a family are removed by several degrees 
the presumption of jointness is very weak and 
that it was rebutted by the entry of the names 
of the members over defined and different 
shares in the Khewat. In this view the lower 
appellate court held that Ram Gopal was a sepa¬ 


rated member and he could mortgage and make 
a gift of the property in dispute. 

(6) In this second appeal by the plaintiffs it 
is urged that mere entry of the names of the 
members of the family over different shares in 
the Khewat does not amount to evidence of 
separation and that the presumption of jointness 
remains intact. 

(7) As already stated, Ram Gopal and the 
plaintiffs are removed by several degrees. Thei 
presumption of jointness which arises in the! 
case of the members of a Hindu family be-l 
comes weaker and weaker as the parties are re-1 
moved further and further from the common! 
ancestor. For instance, it is strong in the case! 
of brothers. In the case of grandsons it becomes 
weaker and in the case of greatgrandsons it be¬ 
comes still weaker. As may be judged from the 
recent census report, the modern tendency in 
Hindu families, in this State at any rate, is to¬ 
wards separation rather than jointness. In 
modern times, a presumption of jointness can 
hardly be drawn when the parties are removed 
by four or five degrees. If, in addition to this, 
the names of the parties are recorded over sepa¬ 
rate shares in the Khewat or other records I do 
not think that a presumption of jointness should 
at all be drawn. In such an event the plaintiff 
must prove his allegation of jointness by evi¬ 
dence. 

In the present case, however, there is a piece 
of evidence which the lower appellate court has 
overlooked and which also is destructive of the 
presumption of jointness. There was a partition 
in the village in the year 1931. In that partition 
two of the plaintiffs, viz. Raghubar Dayal and 
Prabhu Dayal applied that their shares in the 
Khewat be formed into a separate patti. That 
was done. This would show that, so far as at 
least these two plaintiffs were concerned, they 
were separated from the rest of the family in 
the year 1931. The trial court remarked that at 
that time Ram Gopal was a minor and therefore 
there could be no partition. This is a mistaken 
notion of the law. 

Under the Hindu Law, a major member of a 
joint family may separate himself by his mere 
volition. A partition does not require the con¬ 
sent of the other members of the family even 
where the family consists of major as well as 
minor members. The major member can sepa¬ 
rate at any moment by a mere declaration of 
his will. So far as a minor member is concerned., 
as he is not capable of exercising his volition orj 
giving his consent the law requires that in a suit 
by his guardian the court will order partition! 
only if it is for the benefit of the minor and 
not otherwise. In the case of a minor, therefore,! 
there is a difficulty in obtaining partition at 
will. But that difficulty does not exist in the 
case of a major member of a family. When 
Raghubar Dayal and Prabhu Dayal, two major 
members of the family, had separated, there 
was left no presumption either way about the ^ 
rest of the members whether they remained 
joint or they too became separate. The presump¬ 
tion of jointne.ss in such a case is destroyed and! 
it is for the plaintiffs to establish their case. IfJ 
the plaintiffs say that the family was joint, they 
have to prove jointness. If they say that tnej 
family has become separated, they have to prove 
separation. 

In the present case it was for the plaintiffs to 
prove that the family was Joint as no presump¬ 
tion of jointness could be raised in their favour. 
They failed to establish this fact. 


mk 
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(8) There is no force in this appeal. It is dis¬ 
missed with costs. 

B/H.G.P. Appeal dismissed 
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MALIK C. J. AND GURTU J. (29-3-1954) 

Hubraj Singh and others, Defendants-Appel- 
lants V. Mst. Rama Dasi Kuer and another, 

Plaintiffs-Respondents. 

Second Appeal No. 1287 of 1948 from order of 
Dist. J., Azamgarh, D/- 29-7-1948. 

Civil P. C. (1908), O. 7, R. 11 and S. 151 — 
Order rejecting plaint under Cl. (c) — Restoration 
of suit under inherent powers. 

Even in cases where it is not possible to 
review an order under O. 47. R. 1 the Court 
can under its inherent powers restore a plaint 
dismissed under O. 7, R. 11 Cc) if good cause 
is shown; Case law discussed. (Para 9) 

A suit was instituted in the civil Court on 
25-4-1947 when that Court had jurisdiction to 
take cognisance of suits of that nature. The 
plaint however was rejected because the court- 
fee paid was Insufficient. The suit was re¬ 
stored to its original number on 26-7-1947 and 
the plaintiff paid the deficiency on 28-7-1947. 
No question of limitation u -o^ e on either of 
the dates so that it could b.' said that the 
defendant was deprived of any valuable right 
by the order of restoration. It was contended 
that as the U. P. Tenancy (Amendment) 
Act, 1947, had come into force on 14-7-1947 
the suit had become cognisable by the re¬ 
venue Court only. 

Held that the Court had inherent power to 
restore the suit. As a result of its order of 
restoration the suit, on payment of the court- 
fee, was to be deemed to have been instituted 
on 25-4-1947 and that therefore the conten¬ 
tion of the defendant was not tenable. 

(Para 9) 

Anno: C. P. C., S. 151 N. 2; O. 7. R. 11 N. 13. 
CASES REFERRED: Paras 

<A) (V22) AIR 1935 All 985; 1935 All LJ 1127 3, 6 
<B) (’37) Civil Revn. No. 367 of 1936, D/- 
19-8-1937 (All) 4 

(C) (V26) AIR 1939 All 452: 1939 All LJ 335 5 

<D) (V31) AIR 1944 Oudh 327: 20 Luck 268 6 

<E) (V34) AIR 1947 Mad 84; ILR (1947) Mad 
220 7 

(P) (V22) AIR 1935 Cal 336 (2): 62 Cal 61 8 

Kanhya Lai Misra, for Appellants; Mukhtar 

Ahmad, for Respondents. 

MALIK C. J.: 

This appeal was referred to a Bench by a 
learned Single Judge on 8-5-1951. The only point 
raised by learned counsel for the appellant is 

^at the suit was not cognizable by the civil 
Court. 

The respondents here had filed Suit No. 20 of 
1947 in the Court of the learned Civil Judge, 
Azamgarh on 25-4-1947. It is admitted by learned 
counsel for the appellant that on the date when 
suit was filed it was cognizable by the learned 
Civil Judge. On 3-6-1947, however, the plaint was 
rejected as the court-fees paid was insufficient. On 
5-7-1947, the plaintiff applied for restoration and 
was granted time to pay the deficiency up to the 
14th July. 

Again, on the 14th July the deficiency in court- 
lees not having been made good the plaint was 


rejected. On the 26th July, however, the previous 
order was set aside, the plaint was restored to its 
original number, and on 28-7-1947 the deficiency 
was made good. On 15-6-1947, however, the U. P. 
Tenancy (Amendment) Act, 1947 had come mto 
force and it is submitted by learned counsel that 
any suit of this nature became cognizable by the 
revenue Court. 


(2) The point, therefore, that arises for deci¬ 
sion is whether this suit should be deemed to 
have been instituted on 25-4-1947 when it was 
originally filed, or on 28-7-1947 when the defi¬ 
ciency was made good after the order restoring 
the plaint to its originai number was pa.ssed on 
26-7-1947. 


(3) Our attention has been drawn to several 
decisions of this Court. In — ‘Bachan Singh v 
Dasrath Singh’, AIR 1935 All 985 (A), a learned 
single Judge of this Court held that it was open 
to the Court to treat the application for resto¬ 
ration as a fresh plaint and under Ss. 149 and 
151, Civil P. C., extend the time for payment of 
court-fee and treat the court-fee paid on the for¬ 
mer plaint as part of the court-fee on the fresh 
plaint, and the court is not compelled to require 

the plaintiff to pay full court-fee on the fresh 
plaint. 


The point raised before the learned Judge was 
that the lower Court had no jurisdiction to en¬ 
tertain an application for restoration after a 
plaint had been rejected under O. 7, R. 11(c) and 
the proper remedy of the plaintiff was to apply 
101 leview of judgment. It may be mentioned 
that if a fresh plaint had been filed under O 7, 
R. 13 it would have been barred by limitation.' 

Though the learned Judge has said that the 
application for restoration should be treated as 
a fresh plaint the fact that he held that S. 149 
Civil P. C., was applicable and the Court must 
be deemed to have extended the time for pay¬ 
ment of court-fee goes to show that he treated 
the plaint as having been filed on the date when 

the plaint, which was deficiently stamped had 
been filed. ’ 


(4) The second case that has been brought to 
our notice is an unreported decision of a Bench 
of this Court in — -Ramnalh Misir v. Deota Man 

Hevn. No. 367 of 1936, D/- 18-8-1937 
(All) (B), by Sulaiman, C. J. and Harries, J. The 
plaint in that case was rejected under O 7 R 
11(0 on 13-2-1936. By that date the period' or 
limitation for filing the suit had expired The 
very next day the plaintiffs made an application 
offenng to pay the deficiency and prayed that 
the learned Judge may be pleased under his in¬ 
herent jurisdiction to set aside his previous order 
and to accept the court-fee. It was urged that 
the learned Judge had no jurisdiction whatso¬ 
ever to make the order restoring the suit and 
accepting the court-fee. The learned Judges, how¬ 
ever, held that the lower Court had jurisdiction 
reserved under S. 151, Civil P. c. 


vu; iiic wiuu case to wnicn reference has been 
made is again a judgment of a learned single 
Judge m — ‘Anant Prasad Singh v. Chunnu 
Tewari’, AIR 1939 All 452 (C). The suit in that 
case was instituted on 29-7-1936. The promissory 
note on the basis of which the suit was filed was 
dated 30-7-1933. OUe plaint, however, was written 
on a paper insufficiently stamped and the court 
dismissed the suit under O. 7, R. ii(c). This dis¬ 
missal order was passed after the period of limi 
tation had expired. 


Sometime later the plaintiff made an 
tion to the court that he would have 


applica- 
paid the 
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court-fee within the time allowed but he fell ill 
and was unable to do so. He, therefore, prayed 
that the order passed under O. 7. R. 11(c) be set 
aside and the additional court>fee be accepted. 

This application was granted on 1-5-1937. A 
revision was filed against the order on the ground 
that the only remedy left to the plaintiff was 
a fresh suit and the trial Court had no jurisdic¬ 
tion to review its order passed under O. 7. R. 
11(c) and restore the case. The learned single 
Judge, Allsop J. held that the learned Judge of 
the Court of Small Causes who passed the order of 
restoration had jurisdiction under S. 151, Civil P.C., 
but even if he had not he would not like to 
exercise his discretion under S. 115, Civil P. C. 

(6) The only other decision of this Court is — 
•Munshi Ram v. Sim Life Assurance Cc. Canada . 
AIR 1944 Oudh 327 (D). The learned Judges in 
that case followed the line indicated by Bennet 
J in — 'Bachan Singh’s case (A)’ and held that 
though the application for restoration may be 
treated as a fresh plaint yet it was possible for 
the court to restore the plaint already rejected 
and extend the time for payment of court-fee 
under S. 149, Civil P. C. Reliance was placed on 
the inherent powers of the Court under S. 151. 

( 7 ) In — ‘Kumaraswamiah v. Kilshna Reddi’. 
AIR 1947 Mad 84 (E). it was held that under 
O. 47, R. 1, Civil P. C.. the Court had power to 
review its order under O. 7, R. 11(c) and grant 
further time. The facts of that case are, how¬ 
ever, peculiar. The order rejecting the plaint 
was not passed till 30-1-1945. when the learned 
Subordinate Judge purported to reject the plaint 
with a back date from 25-1-1945, and on 29-1-1945, 
the plaintiff had filed two applications, one for 
review and the other extension of time to pay 
the court-fee. 

(8) One other case to wdiich reference w^as made 
in the course of argument is — 'Saratchandra 
Sen V. Mrityunjay Ray', AIR 1935 Cal 336 (2) (P), 
where an order under O. 7. R. 11(c) was passed 
rejecting the plaint. The plaintiff did not file 
an appeal against that order. The period of limi¬ 
tation expired and then the Court acting under 
S. 151, Civil P. C., restored the suit to its origi¬ 
nal number. The learned Judges in that case 
held that the Court had no power under S. 151, 
Civil P. C., to deprive a defendant of the right 
obtained by him by the operation of the law of 
limitation on account of the rejection of the plaint 
and to order the litigation to be revived. 

(9) Where, therefore, it is not possible to re¬ 
view an order under O. 47. R. 1, Civil P. C., whe¬ 
ther it is open to a Court to set aside an order 
under O. 7, R. IKc) under its inherent powers 
so as to deprive the defendant of his right to 
plead limitation is a point on which there is some 
difference of opinion. Tw'o Benches of this Court 
have however, taken the view that even in such 
a case the Court has inherent powers, if good 
cause is showm, to restore a plaint dismissed un¬ 
der O 7 R 11(0. Civil P. C. In the case before 
us it is’admitted that no question of limitation 
arose on 26-7-1947, when the second application 
was granted or even on 28-7-1947, when the defi- 
cicncy was made good. It cannot, therefore, be 
said that the defendant was deprived of any 
valuable right. The argument advanced is that 
in spite of the restoration order the suit must be 
deemed to have been instituted on the 28th July 
and not on 25^-1947. In view of the decisions 
of this Court already cited, by which we are 
bound, we do not feel disposed to accept this 
contention. No other point having been raised 


by learned counsel the appeal fails and is dis¬ 
missed with costs. 

B/M.K.S. Appeal dismissed. 

* 
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RAGHUBAR DAYAL AND V. BHARGAVA JJ. 
(13-11-1953) 

Tula Ram Ram Rakshpal, Appellant v. Amrit¬ 
dhara Pharmacy Ltd., Dehra Dun, Respondent. 

F. A. P. O. No. 267 of 1953, from order of Regis¬ 
trar Trade Marks. Bombay. D/- 29-8-1953. 

(a) Trade Marks Act (1940), Ss. 15 (4), 76 — 
Registrar refusing registration of trade-mark — 
Appeal. 

Application for registration of trade-mark— 
Registrar after hearing objection of the other 
party deciding under S. 15 (4) that trade¬ 
mark should not be registered on account of 
its similarity to another registered trade-mark 
— Proceeding held did not amount to suit 
because decision did not relate to any right 
of parties — Decision held was not conclusive 
and therefore did not amount to a decree — 
Appeal under S. 76 against such order held 
was first appeal from an order-and not from 
a decree. (Para 3) 

(b) High Court Rules and Orders — Allahabad 
High Court Rules, Chap. V, Rr. 2, 8 — Jurisdic¬ 
tion of single Judge. 

.When it is not possible to assess the valua¬ 
tion of the appeal it cannot be said that its 
valuation is less than Rs. 2000 and that there¬ 
fore it is within the cognisance of a single ' 

Judge. Such an appeal, therefore, is within ^ 

the cognisance of a Bench of two Judges. 

(Para 4) 

D. P. Agarwal, for Appellant. 

ORDER: This is an appeal against the decision 
of the Registrar under S. 15, sub-s. (4) of the 
Trade Marks Act, 1940, refusing to register the 
trade mark sought to be registered by the appel¬ 
lant. Section 76 of the Act gives the right ot 
appeal against any decision of the Registrar 
the Act to the High Court having jurisdiction. The 
appeal has been filed as an appeal against an 
order and Court-fee paid is Rs. 3/12/-. 

(2) The Stamp Reporter made a report to the 
Taxing officer requiring direction on 
points. The Taxing Officer seems to have orderea 
verbally that it be laid before Court. One of tne 
points is whether this appeal should be treatea 
to be a regular first appeal or as a first 

from order. If it is treated as a first 
order the other point raised was whether it shouia 
be cognizable by a single Judge or a 
two Judges. The third question was about tn ^ 
amount of court-fee necessary on this appeal, a ' 
cording to the office note once the . 

appeal is decided there would not be any ^ : 

about considering the proper provision of t ^ 
Court-fees Act applicable to this case. Any way «« 
the question of proper court-fees would he i 
the decision of the Taxing Officer hr ^ lax & i 
Judge on a reference by the Taxing (jmcer. , 

(3) We have heard learned counsel for the i 
appellant on the question as to whether i 
appeal should be treated to be a regular aPP ’ 
that is an appeal against a decree or it sno 

be treated to be an appeal from an order ana 
agree with his submission that this shouia J 
treated as an appeal from an order. J 
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The proceedings in which this order was passed 
arose out of an application requesting the regis¬ 
tration of the trade mark. The Registrar alter 
hearlnf; the objection of the other party gave a 
decision that the trade mark should not* be regis¬ 
tered on account of its similarity to another regis¬ 
tered trade-mark. The proceedings cannot, there¬ 
fore, be said to amount to a suit and it is difficult 
to say that the decision related to any rights of 
the parties. Rights will arise in the party whose 
susgt:::ted trade mark is registered after such re¬ 
gistration. It is also not clear that any decision of 
the Registrar on the point in dispute will have 
any finality in the sense that, in any future dis¬ 
pute in a regular suit or otherwise, this order of 
!the Registrar, will be taken to be conclusive 
between the parties with regard to the point 
decided. There is nothing in the Act which makes 
such an order conclusive. 

In the circumstances we hold that this order 
under appeal does not amount to a decree and 
Is simply an order and therefore the appeal should 
i)e treated as a first appeal from an order. 

(4) As it is not possible to assess the valuation 
of the appeal it cannot be said that the valuation 
of this appeal is less than Rs. 2000 and that 
therefore it is within the cognisance of a single 
Judge. It follows that this appeal is within the 
cognisance of a Bench of two Judges. The office 
will take further action. 

H.G.P. Order accordingly. 
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MUKERJI J. (15-12-1953) 

Chhatkun and others. Complainants-Applicants 
V. The State. 

Criminal Revn. No. 416 of 1952, against order of 
S. J., Faizabad, D/- 15-3-1952. 

(a) U. P. Panchayat Raj Act (26 of 1947). 
S. 85 (1) and (5) — Order cancelling jurisdiction 
— Revision to High Court — Competency of — 
(Criminal P. C. (1898), S. 439). 

An order made under S. 85, U. P. Panchayat 
Raj Act, 1947, cancelling the jurisdiction of 
the Panchayat! Adalat cannot be made the 
subject-matter of a revision to the High Court 
under the provisions of the Code of Criminal 
Procedure. Consequently, it is not competent 
for the High Court to investigate Into the 
question whether or not the order made by the 
Sub-Divisional Magistrate, cancelling the juris¬ 
diction of the Panchayati Adalat, was a good 
or a bad order. (Para 3) 

Anno: Cr. P. C., S. 439 N. 1 Pt. 12. 

1949 Mitra: S. 439 (Topic discussed in N. 12, 
covered in various notes in Mitra). 

(b) LT. p. Panchayat Raj Act (26 of 1947), 
S. 85 (2) — Jurisdiction of Panchayat Adalat can- 

^ celled — No fresh complaint is necessary — Pro¬ 
secution does not terminate. 

On the cancellation of the jurisdiction of 
a Panchayati Adalat under S. 85(1), the trial 
of the case of the original complaint can pro¬ 
ceed in the Court of a Magistrate competent 
to try it without the necessity of a fresh com¬ 
plaint being filed. The law does not contem¬ 
plate the termination of a prosecution, either 
initiated on a complaint or othenvise bv the 
Jurisdiction of the Court, which had seizin of 
the case, being cancelled. The Sub-Divisional 
Magistrate, when he cancels the jurisdiction 

1954 AH /91 & 92 
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of the Panchayati Adalat, gets jurisdiction to 
tr:\' the complaint him.self or to fraasfer trie 
case to the file of some other Magistrate com- • 
patent to try the .same. (Para b) 

ic) Criminal P. C. (1898), S. 4(1) (k; and 
S. iSO — Prosecution once started how terminates 
— (Criminal trial). 

The Jaw does not contemplate the termina¬ 
tion of a prosecution by the jurisdiction of 
the Court, which has seizin of ihe case, being 
cancelled. A complaint under the law can 
only terminate by a dismissal of the complaint, 
a discharge of the accused, or by a conviction 
or an acquittal of the accused; the law knows 
of no oLiier way of terminating a complaint 
except possibly by the quashing of the pro¬ 
ceedings by an order of a superior Court. 

Anno: Cr. P. C., S. 4(1) (ki N. 4. 

1953 Mitra; S. 4(1) (k;, P. 38 N. "Trial when 
begins” (5 Pts. extra in N. 4 to S. 4(1) (ki in AIR 
Com. — Trial when ends, not indicated in Mitra). 

Surajnath Singh, for Applicants; H. N. Seth, for 
the State. 

ORDER: This is a revision by four persons who 
have been convicted under S. 323, I. P. C. by a 
Special Magistrate of Faizabad and have been sen¬ 
tenced to pay a fine ol Bs. 100/- each, or in default 
to undergo rigorous imprisonment for three 
montlis each. Out of the lines, if realized, a sum 
of Rs. 150/- was ordered to be paid to the com¬ 
plainant as compensation under the provisions of 
S. 545, Criminal P. C. for the loss which he had 
suflered. 

(2) Tne complaint was originally filed in the 
court of the Sub-Divisional Magistrate, who trans- 
lerred the case to the file of a Special Magistrate 
lor disposal. The Special Magistrate apparently 
discovered that the case was trie-ble by the Pancha¬ 
yati Adalat and he, therefore, sent the case to the 
District Panchayat Officer so that he may allocate 
the case to the file of the proper Panchayati 
Adalat for disposal. After the case had gone on 
to the file of the Panchayati Adaiat, the complai¬ 
nant moved the Sub-Divisional Magistrate for the 
cancellation of the jurisdiction of the Panchayati 
Adaiat under the provisions of S. 85 of Panchayat 
Raj Act (26 of 1947). The Sub-Divisional Magis¬ 
trate after hearing the parties cancelled the juris¬ 
diction of the Panchayati Adalat. 

(3) Mr. Surajnath Singh, appearing for the ap¬ 
plicants has contended in the first instance that 
the order of the Sub-Divisional Magistrate cancel¬ 
ling the jurisdiction of the Panchayati Adalat was 
bad in law, inasmuch as, the Sub-Diyisional Magis¬ 
trate gave no reasons for cancelling the jurisdic¬ 
tion of the Panchayati Adalat. The validity of 
the order of the Sub-Divisional Magistrate is not 
the subject-matter of this revision as such an order 
cannot be made the subject-matter of a revision 
under the provisions of the Code of Crim.inal Pro¬ 
cedure. Consequently, it is not competent for mej 
to investigate into the question whether or not! 
the order made by the Sub-Divisional Magistrate,' 
cancelling the jurisdiction of the Panchayati 
Adalat, was a good or a bad order. I must accept 
that order as an order properly made whereby the 
jurisdiction of the Panchayati Adalat was cancell-1 
ed. The jurisdiction of the Panchayati Adalat hav¬ 
ing been cancelled by the Sub-Divisional Magis¬ 
trate, he thought it proper to send the case to the 
file of the same Special Magistrate to whom the 
case had once been sent. The Special Magistrate 
thereafter tried the case and convicted the appli¬ 
cants in the manner already indicated. ^ 
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(4) An appeal was filed against the aforemen¬ 
tioned order of the Special Magistrate to the Ses¬ 
sions Judge and one of the points that was argu¬ 
ed before the appellate Judge was that the Special 
Magistrate who tried the case had no jurisdiction 
to try it. The same point has again been reiterated 
by the applicants before me in this revision. Tire 
contention advanced by Mr. Singh is that once 
the jui'isdiction of the Panchayati Adalat was can¬ 
celled, the Sub-Divisional Magistrate could not 
thereafter make any further order in regard to 
that matter unless there was another complaint 
in regard to it. I am unable to accept this con¬ 
tention in view of the provisions of S. 85(2) of the 
Panchayat Raj Act. The provisions of that sub¬ 
section are as follows: 


“When an order has been passed by the Sub- 
Divisional Magistrate under sub-s. (1) in respect 
of any case, trial on complaint or otherwise in 
respect of the same offence, may be started in 
the court of a Magistrate having jurisdiction to 
try the case.” 

(5) In this case an order was made by the Sub- 
Divisional Magistrate under S. 85, sub-s. (1) (a), 
quashing the jurisdiction of the Panchayati Adalat. 
After the jurisdiction of the Panchayati Adalat 
was quashed that Adalat or that court ceased to 
have jurisdiction over the case, but that did not 
mean that there was an end of the case, for sub-s. 
(2) of S. 85 of the Panchayati Raj Act does not 
speak of the case coming to an end in any shape 
or form. The words "in respect of any case, trial, 
on complaint or otherwise in respect of the same 
offence” do not mean that there has nece.ssanly 
to be a fresh complaint before a Magistrate having 
jurisdiction to try that complaint can so try it. 
The words “may be started in the Court of a 
Magistrate having jurisdiction to tiy the case do 
not necessarily mean the restarting of the case 
on a fresh complaint. 

In my view the trial of the case on the original 
complaint could proceed in the court of a Magis¬ 
trate competent to try it without the necessity 
of a fresh complanit being filed. If the inten¬ 
tion of the Legislature was that after the juris¬ 
diction of a Panchayati Adalat had been cancelled, 
there was to be an end of that case and another 
case on the same facts could only start if there 
was a fresh complaint made in respect of it then 
the Legislature would have used different words 
to convey this sense. Sub-section (2) of S. 85 of 
the Panchayat Raj Act unfortunately has not b^n 
very happily worded and it is this unhappy ph^- 
S€ology of th6 sub-s6ction that, to my mind, Is th6 
reason for the misconception that led to the argu¬ 
ment which was advanced on behalf of the appli¬ 


cant in this case. 

I feel fortified in the view that I have taken 
for the additional reason that the law does not 
contemplate the termination of a prosecution. 

either initiated on a 

the jurisdiction of the court, which had seizin of 
the case, being cancelled. A complaint 
law can only terminate by a dismissal of the com¬ 
plaint, a discharge of the accused 
tion or an acquittal of the accused; the law knows 
of no other way of terminating a complaint except 
possibly by the quashing of the proceedings by an 
brder of a superior court. In this view of |he 
matter, it is not possible, in my opinion, to say that 
the order of the Magistrate transferrmg the case 
to the file of the Special Magistrate was an order 


without jurisdiction. 

The Sub-Divisional Magistrate, when he ^can¬ 
celled the jurisdiction of the Panchayati Adalat, got 
jurisdiction to try the complaint himself because 


under the law he was competent to try the case^ 
the Magistrate also had as a Sub-Divisi(mal 
Magistrate, jui'isdiction under the law, to transfer 
the case to the file of some other Magistrate com¬ 
petent to try the same. The Sub-Divisional Magis¬ 
trate had acted in accordance with the aforemen¬ 
tioned jurisdiction and no exception can be tatoen 
to it. 

(6) In view of what I have stated above, I see 
no force in this application and I according dis¬ 
miss it. 

V.S.B. Application dismissed. 
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FULL BENCH. 

(LUCKNOW BENCH) MALIK C. J. V. BHAR- 
GAVA AND HARI SHANKAR JJ. (28-4-1954) 

Onkar Mai and others, Plaintiffs-Appellants v. 
Ram Sarup and others, Defendants-Respondents. 

Second Appeal No. 383 of 1946, against decree 
of D. J., Sitapur, D/- 30-3-1946. 

(a) Court-fees Act (1870), S. 7 — Rule that alle¬ 
gations in plaint determine court-fees — Applica¬ 
bility and scope of. 

The general rule that the Court must base 
its decision as to the court-fee payable on the 
allegations and prayers in the plaint is correct 
only to this extent that the general rule is 
invoked primarily for the purposes of classi¬ 
fication of suit; in other words, in order to 
find out the nature of the suit and the cate¬ 
gory it belongs to, the Court must examine 
the allegations and reliefs claimed in the suit 
for the simple reason that it is the allega¬ 
tions made in the plaint which determine the 
nature of the suit. In making this classifica¬ 
tion about the category of the suit it is not 
permissible to call in aid the allegations made 
in the wi’itten statement. Even in the matter 
of classifying the suit the general rule is 
ignored where it appears, on the construction 
of the pjaint, that the real relief sought is 
something different than what is asked for in 
the disguised form. The Court must then in¬ 
tervene and ignore the ostensible form and 
language adopted in the plaint. (Para 13) 

In the matter of computation of court-fee 
the aforesaid general principle cannot have so 
wide a scope as it has in determining the 
nature of the suit. 

After the category of the suit has been as¬ 
certained. the Court has to find out whether 
the plaintiff has correctly valued the relief 
for purposes of court-fees in the manner laid 
down in S. 7, Court-fees Act. This process 
also involves the examination of the plaint 
allegations and, if there is nothing to indicate 
otherwise, the plaintiff’s valuation prima facie 
is accepted as correct. Ordinarily, the Court 
would accept court-fee paid in the first instance 
as correct, but if it transpires subsequently that 
an allegation of fact on the basis of which 
the court-fee was computed is not correct, 
then it is within the power of the Court ta 
demand additional court-fee before the judg¬ 
ment is pronounced. 

It is thus evident that the general rule that 
the payment of the court-fees must abide by 
the allegations in the plaint in all circum¬ 
stances cannot be accepted as correct. Where 
thp Court has reason to think on the mateiw 
nlaced before it that the plaintiff has_ made 
false or incorrect allegations with a view w> ( 
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avoid payment of court-fee, the Court has 
power to intervene and realise court-fee at 
any stage of the proceedings in the case. If, 
however, the mistake is not detected by the 
trial Court and also by the appellate Court, 
the power of the High Court to require pay¬ 
ment of the court-fees that should have been 
paid in the lower Courts is expressly recog¬ 
nised in the second part of S. 12, Court-fees 
Act. ^Para 14> 

Anno: Court-fees Act. S. 7 (Gen.) N, 3, 4. 


CASES REFERRED: Paras 

(A) (V26J AIR 1939 Oudh 90: 14 Luck 340 7, 17 

(B) (V32) AIR 1945 Oudh 207: 1945 Oudh WN 

114 7, 13 

(C; (V21) AIR 1934 Lah 5C3: 15 Lah 531 <Fh) 10 
(D> (V30) AIR 1943 Oudh 456: 209 Ind Cas 
442 i:> 

Uam Bhaross Lai, Rajeshwari Prasad and R. B. 
Shrivastava (absents, for Appeliancs; Niama- 
tullah and S. C. Das (absentj, for Re.spondent.s; 
B. N. Roy, Junior Standing Counsel, for the State. 


(b) Court-fees Act (1870), S. 7 (viA) (U. P,) — 
Suit for partition on allegation that plaintiHs are 
in joint possession — Finding that plaintiffs are 
not in possession — Court-fee in appeal. 

A partition suit contained an allegation in 
the plaint that the plaintiffs were in posses¬ 
sion of their share. Court-fee paid v/as ac¬ 
cording to one quarter of the value of the 
plaintiffs’ share, in accordance with the 1st 
part of S. 7(viA) (XJ. P.). This was accepted 
as correct. Plaintiffs’ possession and title were 
denied by the defendants. Issue was framed 
and it was found that yie plaintiffs were not 
in joint possession. Instead of demanding 
coui't-fee upon full value of the share in ac¬ 
cordance with the second part of S. 7(\iA) 
before pronouncing final orders, order dis¬ 
missing the suit was passed. The fact that 
additional court-fee could be demanded es¬ 
caped the notice of the Court. When the 
matter went up before the first appellate 
Court, the point that the plaintiffs should be 


H.ARI SHANKAR J.: 

This is a court-fee matter in a second appeal 
by the plaintiffs. 

(2) In order to appreciate the question of court- 
fee raised before us it is necessary to stale a few 
facts. The plaintiffs brought a partition suit in 
respect of a nouse in which they claimed a moiety 
share. It was alleged in the plaint that the plain¬ 
tiffs were in joint possession of their half share 
ever since its purcnase on 11-1-1937, from the 
father of the defendants for a sum of Rs. 1,500/- 

(3) The above suit was contested by the defen- 
dants-respondents. They denied the fact that the 
piaintiifs were co-owners o: me house. They fur¬ 
ther denied that the plaintiffs were in possession 
of the share claimed by them. The question whe¬ 
ther the plaintifis were in joint possession of the 
house was the subject-matter of issue No. 3, which 
ran thus: 

“Are the plaintiffs in possession of the house'’ 

If not, what is the effect?” 


asked to pay the court-fee under the latter • . Both sides led evidence on this issue. On the 
part of sub-s. (vi-A) was not pointed out and ■ ^evidence produced in the case the trial Court held 
therefore no court-fee was charged in that ' ' that the plaintiffs had not established their joint 
Court also. In second appeal: possession over the house. 


Held that in view of the findings of the 
two Courts below it could not be disputed 
for the purpose of court-fee that the plaintiffs 
were out of possession of their share at the 
date when they brought the suit, and as such 
the court-fee should have been levied accord¬ 
ing to the valuation prescribed under the 
latter part of sub-s. (vi-A) of S. 7.. i.e., on the 
full value of the plaintiffs’ share. (Para 15) 

Held further that the realisation of the de¬ 
ficiency could not be postponed because the 
question whether the plaintiffs were in joint 
possession or not was a matter to be decided 
in the appeal. The decision of the lower Court 
on the question of possession for the purcose 
of court-fee under the circumstances must be 
regarded as prima facie correct and the appel¬ 
lants must pay the deficiency according to the 
full value of the share which they claimed on 
partition. To enable the Court to consider the 
appeal on merits the memorandum of appeal 
must be a document which was properly 
stamped. The question whether a memorandum 
of appeal was properly stamped or not must 
be decided first before the appellant could 
claim a hearing on merits. The question of 
court-fee therefore had to be decided on the 
basis of facts, as they stood at the time when 
the memorandum of appeal was filed in the 
Court. AIR 1945 Oudh 207, Rel. on. (Para 18) 

Held also that the presumption that posses¬ 
sion of one co-sharer was in the eye of law 
the po.ssession of all the co-sharers in the 
property was not available to the plaintiffs as 
the two Courts below had found against them 
on the question of their title to. a share in 
the house. (Para 16) 

^ Anno: Court-fees Act, S. 7(v) N. 7a; S. 7(iv)(b) 
N. 7. 


(4) On the question of title also, the trial court 
neld that the plaintiffs had failed to establish 
that they were co-owners in the property in suit. 

(5) Dissatisfied with the decision of the trial 
Court the piaintiifs went in appeal before the Dis¬ 
trict Judge of Sitapur, who dismissed the appeal 
and affirmed the findings of the ti’ial Court. 

(6) The plaintiffs have now come up in second 
appeal. On the presentation of the memorandum 
of appeal the Stamp Reporter of this Court made 
a report about the deficiency in court-fee not only 
in this court but in the two Courts below also. 

report it was pointed out, on the basis 
Of the findings of the two Courts below, that as the 
plaintiffs were not in joint possession of the house 
and as the title to the house was also denied the 
case falls under the second part of sub-section 
(vi-A) of the Court-fees Act. which requires the 
payment of ‘ad valorem’ court-fee on the full value 
of the share claimed. Since the plaintiffs had 
paid court-fee on one-fourth value of the share 
claimed under the first part of sub-section (vi-A) 
of S. 7 a deficiency of Rs. 414/6/- was found due 
against the plaintiffs as the total deficiency pay¬ 
able by them in the three Courts. 


Kif wiitm me report was placed before the Tax¬ 
ing Judge of this Court, it was urged on behalf 
of the appellants that the question whether the 
plaintiffs were in joint possession of the share 
was still an open question to be decided in second 
appeal, and until that question was decided the 
plaintiffs could not be asked to pay ‘ad valorem’ 
court-fee on the fuU value of the plaintiffs’ share. 

In support of this contention the appellants reli¬ 
ed on the case of — ‘Parmeshur Din v. Hargobind 
Prasad’, AIR 1939 Oudh 90 (A). ^ 


Learned coui^el for the State, however, relied 
on a later decision in — ‘Muneshwar Bakhsh v. 
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Har Prasad’, AIR 1945 Oudli 207 (B) for the con¬ 
trary proposition that where on the finding of the 
two Courts below ii appears that the plaintiff was 
out of possession of the share claimed in a parti¬ 
tion Slut, he should be asked to pay ‘ad valorem’ 
court-fee on the lull value of his share before the 
appeal could be admitted for hearing on merits. 

In vie;v of the general importance of the ques- 
lion the Taxing Judge referred the matter for 
consideration by a Full Bench. 

(S) It is not disputed that the question of court- 
fee m this partition suit is governed by sub-section 
tvi-A) of S. 7, Court-iees Act, which was inserted 
by S. 11 of the U. P. Amending Act 19 of 1938, 
which runs thus: 

“7. The amount of fee payable under this Act in 
the suits next hereinafter mentioned shall be 
computed as follows: 

(vi-A) In suits for partition.according to 

one quarter of the value of the plaintiffs share 
of the property, and according to the full value 
of such share if on the date of present¬ 
ing the plaint the plaintiff is out of possession 
of the property of which he claims to be a 
co-parcener or co-owner, and his claim to be a 
co-parcener or co-owner on such date is denied. 

■Explanation’. The value of the property for 
the purposes of this sub-section shall be the 
market value which in the case of immovable 
property shall be deemed to be the value as com¬ 
puted in accordance with sub-section (vj, (v-A) 
or (v-Ej as the case may be.” 

(9) The aforesaid sub-section contemplates two 
modes of valuation. 

If in a partition suit, the plaintiff is in joint 
possession of his share in the property, he has 
to pay a court-fee equivalent to one-fourth of the 
value of the plaintiff's share. If, however, the 
plaintiff is out of possession of the property and 
if his claim to be a co-sharer or his title as co¬ 
parcener or co-owner is denied, then the plain¬ 
tiff is required to pay court-fee on the full value 
of his share. It is not disputed that if this case 
falls under the second part, then the plaintiffs 
have to pay the court-fee on the full value of their 
share which is Rs. 1500/-. 

(10) Learned counsel for the appellants has chal¬ 
lenged the correctness of the report of the Stamp 
Reporter. His contention is that the question relat¬ 
ing to the payment of court-fee must be governed 
by the allegations and prayers in the plaint and, 
on the allegations mads in the plaint, the court>fee 
is payable on the basis of the first part of sub-s. 
(vi-A) of S. 7. 

In support of this contention learned counsel 
for the appellants relied upon the case of — 'Asa 
Ram V. Jagan Nath'. AIR 1934 Lah 563 (FB) (C), 
where it was held that in determining the provi¬ 
sions of the Court-fees Act applicable to a parti¬ 
cular suit the allegations made by the plaintiff 
alone must be considered and the pleas raised by 
the defendant do not affect the question. The 
decision arrived at in the aforementioned Lahore 
case cannot be of such assistance, as in the case 
before us we have to consider the applicability 
of the particular provision in the Court-fees Act 
which was inserted by the U. P. Amending Act 19 
of 1938. 

(11) As regards the general rule that the Courts 
must base their decision as to the court-fee pay¬ 
able on the allegation and prayers in the plaint 
it seems to us that there is a certain amount of 
mis-apprehension as to the true meaning and real 
scope of this general rule. It is, therefore, neces¬ 


sary to consider the real import of the general 
rule that the court-fee should be made payable 
on the allegations and prayers as contained in the 
plaint. 

(12) An examination of the law of Court-fee will 
reveal chat when a plaint is presented, two ques¬ 
tions ordinarily arise for scrutiny. In the first 
place, the plaint has to be examined to find out 
bile real nature of the suit, that is to say, as to 
under which of the several categories of suits men- 
t toned in the Court-fees Act the particular suit 
falls. Tills is w'hat is- generally called the classi¬ 
fication of the suit in the first instance. 

After this is done, the next stage is to find out 
the relevant provision in the Court-fees Act for 
the purpose of computation of court-fees. No diffi¬ 
culty arises in those classes of cases where a fixed 
lee has been provided in Sche. II, but if a suit 
is of the category where ‘ad valorem’ court-fee is 
leviable, as in the present case, the court will 
proceed to value the subject-matter according to 
the rules for computation, as set out in the various 
parts of S. 7. 

(13) Coming back to the contention of learned 
counsel for the appellants, the general rule that 
the Court must base its decision as to the court- 
fee payable on the allegations and prayers in the 
plaint is correct only to this extent that the general 
rule is invoked primarily for the purpopses of 
classification of suit; in other words, in order to 
find out the nature of the suit and the category 
it belongs to, the Court must examine the allega^ 
tions and reliefs claimed in the suit for the simple 
reason that it is the allegations made in the plaint 
which determine the nature of the suit. In mak¬ 
ing this classification about the category of the 
suit it is not permissible to call in aid the allega- - 
tions made in the written-statement. See — 
‘Safdar Husain v. Mt. Achcham Begam’, AIR 1943 
Oudh 456 (D). 


The general principle, which is a rule of pru¬ 
dence, is followed strictly in the matter of deter¬ 
mining the category of the suit and for that pur¬ 
pose attention must be confined within the four 
corners of the allegations in the plaint. Even in 
tlie matter of classifying the suit the general rule 
is ignored where it appears, on the construction 
of the plaint, that the real relief sought is some¬ 
thing different than what is asked for in the dis¬ 
guised form. The Court must then intervene and 
ignore the ostensible form and language adopted 
in the plaint. 


(14) In the matter of computation of court-fee 
the aforesaid general principle cannot have so 
wide a scope as it has in detemuning the nature 
of the suit. After the category of the suit has 
l>een ascertained, the Court has to find out whe¬ 
ther the plaintiff has correctly valued the relief 
for purposes of court>fees in the manner laid down 
in S. 7 of the Court-fees Act. This process also 
involves the examination of the plaint allegations 
and, if there is nothing to indicate otherwise, the 
plaintiff’s valuation ‘prima facie’ Is accepted as 
correct. Ordinarily, the Court would accept court-^ 
fee paid in the first instance as correct, but if it 
transpires subsequently that an allegation of fact 
on the basis of which the court-fee was computed 
is not correct, then it is within the power of the 
Court to demand additional court^fee before the 
judgment is pronounced. 

Section 6. Court-fees Act directs that no docu¬ 
ment (which term includes a plaint) which is not 
properly stamped shall be received unless it bears 
proper court-fee paid according to the provisions 
of the Court-fees Act. It was with a view to re¬ 
cognise the power of a Court to realise additional 
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court-fee that the Legislature thought it proper 
to enact O. 7, R. II (cj as also S. 149, Civil P. C. 
I Take ior msiance a case in which the plaintiff 
I sues for possession of a house which he values at 
p Ro. 500/-. Ii the defendant contests Uiis vaiua- 
' tion, the Court must first deteinune the market 
value of tne house in the manner laid down in 
&. 10, Court-fees Act, and if it comes to the con¬ 
clusion that the market value of the house for 
the purpose of court-lee is Ks. 1.000/-, it has the 
power to demand the addiUonal coun-xee whicn 

if not paid would entitle the Court to reject the 
plaint. 

It is thus evident that the general rule that the 
payment oi the courc-iee must abide by the ailoga- 
tioiis in the plaint in all circumstances cannot oe 
accepted as correct. Where me court has reason 
to tnink on tne material placed before it that me 
plaintiff has made false or incorrect allegations 
with a view to avoid payment of Court-fee, the 
Court has power to intervene and realise court-fee 
at any stage of the procc^idings in the case, ii, how¬ 
ever, the mistake is not detected by the trial Court 
ana also by the appellate Court, tne power of the 
High Court to require payment of the court-fees 
that should have been paid in the lower Courts is 
expressly recognised in the second part of S. 12, 
Court-fees Act. It is, therefore, not correct to say 
that even in the matter of computation ox court- 
fee, plaint allegations should be accepted as the 

last word on the question of the payment of court- 
fee. 


(151 Coming to the case before us, the allega¬ 
tions in the plaint show that it is a partition suit 
which is governed by sub-s. (yi-A) of S. 7, Court-fees 
Act for computing the proper court-fee. The 
court-fees paid by the plaintiffs was accepted as 
correct because the plaintiffs had asserted in the 
plaint that they were in joint possession of the pro¬ 
perty to the extent of their share. In the initial 
stage it could not oe said with any certainty whe¬ 
ther the allegation was false or correct. The defen¬ 
dants having denied tiiis assertion of the piain- 
^tiffs, a speciiic issue (a the question of joint pos¬ 
session of the plaintiiis was framed in the case. 
The Court, after evidence was gone into, recorded 
a finding that the plaintiffs were not in the jomt 
possession of the property. In viev; of this finding 
it was open to the first Court to demand court-fee 
under the second part of sub-s. (vi-A) of S. 7, 
Court-fees Act before pronouncing final order in 
the case. It appears, however, that it escaped the 
notice of the trial Court to demand court-fee under 
the second portion of the aforesaid sub-section. 


[ 


Wlien the matter went up before the first appel¬ 
late Court, it appears that the point that the plain¬ 
tiffs should be asked co pay the court-fee under 
the latter part of sub-section (vi-A) was not point¬ 
ed out and therefore no court-fee was charged in 
that Couit also. In view of the findings of the 
two Courts belov/ it cannot be disputed for the pur¬ 
poses of court-fee that the plaintiffs were out of 
possession of their share at the date when they 
brought the suit, and as such the court-fee should 
have been levied according to the valuation pres¬ 
cribed under the latter part of sub-s. (vi-A) of 

I ^7 


(16) Learned counsel for the appellants has relied 
jUPon the general proposition of lav/ that posses¬ 
sion of one co-sharer is in the eye of lav/ the pos¬ 
session of all the co-sharers in the property. Even 
I this presumption is not available to the plaintiffs 
jSs the tv/o Courts below have found against them 
• on the question of their title to a share in the 
Ihouse. 


We uo not, ho\ve\'er, consider it proper to enter 
into this question at this stage because this will 
be a matter ior consideration when the appeal 
comes up ior iieaiing on merits. At pie.sem lor 
me purposes ol couit-iees, wc muot accepu Inc *hia- 
ing Oi me two Courts beiow wnicii is to the eiiect 
mat the plaintiiis were uuc oi passes.s:on oi tlieir 
snare at the date when Uie sun was brought. 


117) Now remains the second question wnether 
the atliCiency m cuurt-iue as repoiLOd by tne 
Oiiice can be ciemanded beioie Uie apixiai js deciacd. 
...t aas been urged ueiorc us that tne question whe¬ 
ther the piamtifis were in joint posoes.3ion oi their 
oiiare or not at the date oi the suit Is a question 
wnicn will i:ave to oe decidea in secona appeal 
and until the appeal is deciaed on menai iho ax>- 
peudiits shouid not be asked to pay Uie Adcuuonal 
court-fees. 


We lind it difficult to accept this contention. 
Learned counsel lOr ihe appellants has relied on 
the lohovving obseivauon in — AIK I9s9 Oudh 
90 (A)'; 

■■The piainulf was not liable to make good the 
alleged deliciency in me court-lee until the ques¬ 
tion 01 joint possession was not imally settled 
in appeal." 

It may be pointed out w’ith advantage that the 
aforeoaid case was decided beiore the Gourc-lees 
Act was drastically amended oy Uie U. P. Amend¬ 
ing Act 19 Oi 1938, ana as such the above remarks 
cannuu oe oi any assistance in deciding the ques¬ 
tion before us. 


vl8) The point whicn has been raised in this 
case came up for decision before a Bench in — 
‘AIR 1945 Oudh 207 (B)'. The lacis ni that case 
were on ail fours with the lacts of tins case. It 
v/as argued that the realisation of the deficiency 
should oe postponed as the question whether the 
plaintiiis were in joint possession or not was a 
matter to oe decided in the appeal. 

The learned Judges rejected the contention and 
made the loUowing observaLions: 


The deebion of the low^er Court on the ques¬ 
tion OI possession lor the purpose of court-fee 
under the circumstances must be regarded as 
'prima facie’ correct and the appellants must 
pay the ueiiciency accoraing to me lull value 
ox the share which they claim on partition." 

The prohibition against the reception of a docu¬ 


ment which is not properly stamped is contained 
in Ss. 4 ana 6, Coun-lees Act. Ine result of this 
prohibition is that unless a plaint or a memo¬ 
randum of appeal is properly stamped, no Court 
can proceed to dispose ol the case on merits. To 
enable the Court to consider the appeal on merits' 
tne memorandum of appeal must oe a document! 
which is properly stamped. It follows, therefore,! 
tnao the question wdiether a memorandum of ap-I 
ioeal is properly stamped or not must be decided 
iirst before the appellant can claim a hearing on 
merits. 


Apart from this, the levy of court-fee is a sort 
of i.ax, v/hich the State requires a litigant to pay 
beiore his cause can be heard and decided. If 
me contention of the appellants is accepted, then 
it would amount to giving a decision on merits 
without payment of proper courc-fee. 

We might usefully refer to Cl. (3) of S. 6 of 
the Court-fees Acl, which runs thus: 

"If a question of dedciency in court-fees in res¬ 
pect of any plaint or memorandum of appeal is 
raised by an officer mentioned in S. 24-A the 
Court shall, before proceeding further with the 
suit or appeal, record a finding wdiether the 
court-fee paid is sufficient or not. if the court 
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finds that the court-fee paid is insufficient, it 
shall call upon the plaintiff or the appellant, as 
the case may be, to make good the deficiency 
within such time as it may fix, and in case of 
default shall reject the plaint or memorandum of 
appeal.” 

This clause was inserted with a view to make 
it clear that it was the bounden duty of Courts 
to decide all questions of court-fee as a prelimmary 
question before entering into the merits of the 
case. The question of court>fee therefore, has to 
be decided on the basis of facts, as they stand at 
the time when the memorandum of appeal is 
filed in the Court. The decision of the two Courts 
below that the plaintiffs were never in joint pos¬ 
session must be accepted as correct for levying the 
proper court-fee, and in view of the finding of the 
Courts below it cannot be doubted that the case 
as covered by the second part of subis. (vi-A) 
of S. 7. The report relating to deficiency is cor¬ 
rect, and the deficiency must be made good first 
before the memorandum of appeal can be ad¬ 
mitted. 

(19) We, therefore, accept the report of the 
Stamp Reporter and direct the appellants to pay 
the deficiency in court-fee of Rs. 414-6-0 within 
three months from to-day. If the deficiency is not 
made good witifin the time allowed, the memoran¬ 
dum 01 appeal shall stand rejected. 

V. 15HAKGAVA J.: 

(20J I have had the henefit of reading the judg¬ 
ment of my brother Hari Shanxar J.. and 1 en¬ 
tirely agree v/ith Ifim but I would like to add a 
few comments on the question of applying the 
general rule that the courts must base their deci¬ 
sion as to the court-fee payable on the allegations 
and prayers in the plaint. 

It is obvious that this general rule can only be 
applied in cases where the language of the Court- 
fees Act dues not expressly or impliedly require 
that, besides the allegations and prayers in the 
plaint, the court-lee should be aetermined on 
other considerations also. Section 7 (vi-A), Court- 
fees Act, which prescribes the court-fee in suits 
for partition, has two parts; 

There is the general rule that the court-fee is 
payable according to one-fourth of the value of 
the plaintiff's share of property but this is quali¬ 
fied by the second specific rule that the court-fee 
is payable according to the full value of such 
share if, on the date of presenting the plaint, the 
plaintiff is out of possession of the property of 
which he claims to be co-parcener or co-owner, 
and his claim to be a co-parcener or conDwner, on 
such date is denied. 

To apply this second alternative, courts have 
to go into the question whether the jilaintiff is 
or is not out of possession on the date of present¬ 
ing the plaint and wfiiether his claim to be a co¬ 
parcener or co-owner on such date is denied. It is 
obvious that the legislature could not have intend¬ 
ed that on these points, the plea taken by the 
plaintiff must be accepted finally for purposes of 
working out the valuation to determine the court- 
fee payable because if that were so, the plaintiff 
in every case could make this clause ineffective 
by pleading in the plaint that he is in possession, 
or, by alleging that his claim to be a co-parcener 
or co-owner is not denied. 

The language used clearly indicates that it is 
not the plaintiff’s assertion on these points which 
must be accepted. In such cases, therefore, though 
the court-fee may initially be accepted as correct 
according to the allegations made by the plaintiff 
in the plaint, the court is required to revise its 


opinion and ask for the requisite court-fee under 
the second part of that clause on coining to the 
view that the plaintiff is out of possession of the 
property and that his claim to be a co-parcener 
or co-owmer is denied. The general rule of ascer¬ 
taining the valuation, for purposes of court-fee, 
from the allegations and prayers in the plaint must, 
therefore, in such cases, be modified and I agree 
with my brother Hari Shankar, J., about the prooe- 
dui'e that the courts should adopt in order to do 
so. 

(21) MALIK C. J. :I agree and have nothing to 
add. 

R.G.D. Order accordingly. 
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MALIK C. J. AND V. BHARGAVA J. (7-5-1954) 

Kesar Sugar Works Ltd., Applicant v. The Union 
of India and another, Opposite Party. 

Civil Misc. Writ No. 460 of 1954. 

Constitution of India, Arts. 226 and 132 — Juris¬ 
diction — Allahabad High Court cannot quash 
notification issued by Ministry of Food, Govt, of 
India, cnlorccabie throughout India — Certificate 
under Art. 132 granted. 

The power under Art. 226 is to be exercised 
throughout the territories in relation to which 
a High Court exercises jurisdiction. The per¬ 
son or authority to whom the writ is issued 
must be amenable to its jurisdiction either by 
location or residence within those territories. 

AIR 1954 SC 207. Foil. (Para 3) ^ 

The Ministry of Pood and Agriculture, Gov¬ 
ernment of India, cannot be said to have its 
location within the territories of U. P. subject 
to The jurisdiction of the Allahabad High 
Court. From tJie mere fact that the notifica¬ 
tions issued by it are to be enforced and can 
be enforced in all parts of India, it cannot * 
be said that it is located within the State of 
U. P. Consequently the Allahabad High 

Court cannot quash the notifications issued 
by the Ministry of Food and Agriculture, 
Government of India. New Delhi. (Para 5) 

It may be po.ssible to hold (though no final 
opinion was expressed on the point) that a 
writ in the nature of a writ of mandamus 
can be issued to an authority within the juris¬ 
diction of the High Court, but a writ for quash¬ 
ing a notification issued by a Ministry of the 
Union Government which is situate at New ; 
Delhi can be filed only in a Court having 
territorial jurisdiction there: AIR 1953 All 477 
(FB), Ref. (Para 6) j 

(There were other difficulties also in grant- . 

ing the petition (D since the notifications ^ 

applied to the large number of States, and . 

there might be diflcrenc: of opinion amongst ^ 
the various High Courts, the granting of the J 
petition might lead to confusion; (2) interim 
stay could not also be granted since the peti¬ 
tion was filed on the last day when the Court ^ 
was about to rise for vacation and no notice 
could be issued on the opposite party. In such ^ 
circumstances granting of interim stay would 
mean virtually granting the petition.) (Para 8) [i; 

Since the question involved an important ^ 

question relating to the interpretation of the ^ 

Constitution, certificate imder Art. 132 was ^ 

granted. (Para 10) J 
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(A) (V41) AIR 1954 SC 207: 1954 SCA 264 

(SC) 3 

(B) (V40) AIR 1953 SC 210: 1953 SCR 1144 

(SC) 4 

<C) (V40) AIR 1953 All 477: 1953 All LJ 148 

(PB) 6 

Brij Lai Gupta, for Applicant; Standing Coun¬ 

sel, for Opposite Party. 

MALIK C. J.: 

This is a petition filed by Messrs Sugar Works, 
limited, Baheri, Bareilly, who have claimed the 
following reliefs under Art. 226 of the Constitu¬ 
tion: 

(1) An order, direction or writ may kindly be 
issued quashing the notifications, aated 9-3- 
1954 and 29-3-1954; 

or 

an order, direction or writ in the nature of 
a v;rit of ‘mandamus’ be issued commanding 
the opposite parties not to enforce the said 
notifications. 

<2) An interim order, direction or writ in the 
nature of writ of ‘mandamus’ be issued, res- 
ti-aining the opposite-parties from taking 
action against the petitioner or its officers 
for non-compliance with the provisions of 
the said notifications or the allotment orders 
issued thereunder. 

<3) Such other order, direction or writ as may 
be necessary in the ends of justice and in 
the circumstances of the case may kindly be 
issued. 

(4) The costs of the above writ petition be al¬ 
lowed to the petitioner. 

The opposite-parties to this petition are (1) the 
TTnion of India through the Secretary, Ministry 
of Food and Agriculture, New Delhi and (2) the 
Hon’ble the Minister for Food and Agriculture, 
Government of India, New Delhi. 

(2) It appears from the affidavit filed in support 
of the petition that the Minister for Food and 
Agriculture issued certain notifications under the 
Sugar and Gur Control Order, 1950. By the noti¬ 
fication, dated 9-3-1954, the price of sugar was fix- 
fed at Rs. 27/2/- per maund as ex-factory price 
for Indian sugar produced in 1953-54 season by 
vacuum pan sugar factories in the areas of East 
Uttar Pradesh, North Bihar and West Bengal. 

By the notification, dated 29-3-1954, the ex-fac¬ 
tory price of sugar was fixed in the areas of West 
Uttar Pradesh, South Bihar, Punjab, Pepsu, 
Orissa, Rajasthan, Madhya Bharat, Bhopal, 
Bombay, Madras, Andhra, Hyderabad, Mysore and 
Travancore-Cochin. 

By the order issued by Government of India, 
Ministry of Food and Agriculture, New Delhi, un¬ 
der the Sugar and Gur Control Order, 1950 con¬ 
tained in Annexure ‘D’ to the affidavit, directions 
were given to the mill owners as regards the des¬ 
patch of sugar, the price to be charged for the 
same and the mode of realisation. 

On 21-4-1954, a telegram was issued to the vari¬ 
ous factories that serious action v/ill be taken if 
any factory delays despatches of controlled sugar 
on any untenable plea. 

(3) Shri Pathak has appeared on behalf of the 
petitioner and he has urged that the two notifi¬ 
cations and the order mentioned above are ‘ultra 
vires’ and that his client is not bound to obey 
any of them. He has. therefore, prayed that the 
said notifications be quashed and a writ of ‘man- 
<iamus’ be issued, restraining the Union of India 
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and the Minister for Food and Agriculture from 
taking action against the petitioner or its officers 
for non-compliance of the provisions of the said 
notifications. The other reliefs asked for by the 
petitioner cannot, however, be granted unless the 
first relief is granted and the notifications are de¬ 
clared to be invalid and are quashed. 

In — ‘K. S. Rashid & Son v. Income-tax Investi¬ 
gation Commission’, AIR 1954 SC 207 (A>, their 
Lordships of the Supreme Court pointed out that 
though the powers conferred on the High Courts 
under Art. 226 are very wide yet there are two 
limitations placed upon the exercise of those 
powers. One limitation is that the power is to be 
exercised throughout the territories in relation to 
which a High Court exercises jurisdiction and the 
other limitation is that the person or authority to 
whom the writ is issued must be amenable to its 
jurisdiction either by location or residence within 
those territories. 

The iacis of that case were that the Central 
Government had referred certain cases to the In¬ 
come-tax Investigation Commission for enquiry 
and report under a. 5 of Act 30 of 1947. Petitions 
were filed in the High Court of Punjab that a 
writ of prohibition might be issued to the Com¬ 
mission and the authorized official directing them 
not to proceed with the investigation of cases re¬ 
ferred to the Commission under S. 5 of Act 30 of 
1947 and for a writ in the nature of certiorari for 
quashing the proceedings already commenced and 
for other reliefs. 

(4) In — ‘Election Commission, India, v. Saka 
Venkata Rao', AIR 1953 SC 210 tBj, it was held 
that the High Court of Madras could not issue 
any v/rit under Art. 226 to Election Commission 
having its offices permanently located at New 
Delhi. 

(5) The question for consideration in the case 
before us is whether this Court can quash the two 
notifications that were issued by the Ministry of 
Food and Agriculture, Government of India, New 
Delhi. The decision will depend on the answer 
to the question whether the Ministry of Food and 
Agriculture can be said to have its location within 
the territories of U. P. subject to the jurisdiction 
of this Court. From the mere fact that the noti¬ 
fications are to be enforced in all parts of India 
and the Ministry of Food and Agriculture, Govern¬ 
ment of India, can issue orders and directions 
which can be enforced in any part It cannot be 
said that it is located within this State. In view 
of the tv.*o decisions of the Supreme Court cited 
above, we find it difficult to hold that this writ 
petition is entertainable by this Court. 

(6) Learned counsel for the petitioner has relied 
on a Full Bench decision in — ‘Maqbulunissa v. 
Union of India’, AIR 1953 All 477 (C). 

In that case an application w'as filed for a writ 
in the nature of ‘mandamus’ or alternatively for 
directions or orders directing the opposite-parties 
to forbear from giving effect to the order asking 
the petitioners to leave India or get their order 
executed by their subordinate officers. 

It may be possible to hold, though we do not 
express any final opinion on the point, that a writ 
in the nature of a writ of mandamus can be issued 
to an authority within the jurisdiction of this 
Court, but a writ for quashing a notification issued 
by a Ministry of the Union Government which is 
situate at New Delhi can be filed only in a Court 
Having territorial jurisdiction there. If the noti¬ 
fications cannot be cancelled by this Court, the 
rest of the relief claimed by the petitioner c^ot 
be granted. 
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(7) In this connection a lurther practical diffi¬ 
culty may be pointed out. The notifications issued 
by the Central Government apply to a large num¬ 
ber of States in India. There may be dSxerence 
of opinion between the various High Courts, some 
quashing the notifications and. otners not, which 
will lead to a great deal of confusion. 

(8) There is one other difficulty. This petition 
has been put up for orders on the last date at a 
time when the Court is about to rise for the vaca¬ 
tion. Notice of the pention has not been given 
to the other side. 

Learned counsel for the petitioner has prayed 
for an interim stay and has pointed out that if 
stay is not granted, tne petition will become in- 
fructuous and the petitioner will suffer irreparable 
loss. If, however, the operation of the notifica¬ 
tions is stayed pending consideration whether this 
Court has jurisdiction after notice to the other 
side, it would virtually amount to allowing the 
petition. 

(9) In all the circumstances of this case, we feel 
that it is not possible to admit this writ petition 
and we, therefore, dismiss it. 

(10) Sri Pathak has prayed lor a certificate 
vmder Art. 132 of the Constitution. Apart from 
any other question that may be raised on the 
merits, the question whether this petition is en- 
tertainable by this Court is a question of some 
importance and raises questions relating to the 
inteipietation of the Constitution. We, therefore, 
grant the necessary certificate. 

Petition dismissed. 
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DESAI AND B. MUKERJI JJ. (22rl0-1953) 

Durgeshwar Dayal Seth, Applicant v. Secre¬ 
tary. Bar Council, Allahabad and others, Oppo¬ 
site Parties. 

Writ Appln. No. 53 of 1553. 

(a) Constitution of India, Art. 24G — Concur¬ 
rent List — ExeSusive power of Parliament — 
State cannot make laws. 

The power of a State to make laws v/ith 
respect to any of the matters enumerated in 
Sch. VII. List 3 is subject to the exclusive 
power of Parliament, if it has any. to make 
laws with respect to the same matter.s. If 
Parliament has the exclusive power, a State 
cannot make laws even if the matters are 
enumerated in List 3. fPara 5) 

(b) Constitution of India, Art. 246 (2) — 

Matter faffing within cne or other list of Sch. 
VIL 

The decision of the problem whether a 
legislation comes wdthin an entry of one list 
or an entry of another list always Involves 
two questions, one of the interpretation of 
the entries of the tw'o lists and the '^ther 
of what the legislation purports to do. As 
regards the construction to be placed upon 
the entries in the rival lists, it is to be as¬ 
sumed that the Union and the State Lists 
do not conflict and every attempt should be 
made to avoid a conflict. If necessary, the 
meaning given to one entry .snould be re¬ 
stricted in order to avoid overlapping. The 
meaning given to a general power in one 
entry may be restricted to give sense and 
efficacy to a power given by way of exception 
under an entry of another list. At the same 


time general language oug:ht not to be cot 
down by far-fetched and impertinent limita¬ 
tions. The words “with respect to” mean the 
whole field of legislation. Case law Ref. 

(Para 10) 

(c) Constitution of India, Art. 246(2) — Pith 
and substance of enactment. 

The pith and substance or the true nature 
and character of an Act is to be ascertained 
for the purpose of determining whether it is 
with respect to matters in this list or that 
list. (Para 15) 

fMd) Constitution of India, Art. 246(2), Sch. 
VII, List 1, Entry 78 and List 3, Entry 26 — 
Indian Bar Councils (U. P. Amendment) Act, 
1950 falls witliin Sch. VII, List. 1, Entry 78 — 
Act is uilra vires — (Ear Councils (U. P. Amend¬ 
ment) Act (24 of 1950), S. 1). 

The provision in Entry 73 of List 1 is by 
way of an exception to Entry 26 of List 3. 
The power conferred by Entry 26 of List 3 
is general but since there is a power con¬ 
ferred by Entry 7S of List 1 with respect to 
persons entitled to practise before the High 
Courts, the general power must be read sub¬ 
ject to that power and a legislation with 
respect to Advocates must be held to come 
within Entry 78 of List 1 regardless of whe¬ 
ther it comes within Entry 26 of List 3 or 
not. Thus, the Indian Bar Councils (U. P. 
Amendment) Act. 1950 is a legislation with 
respect to “per.sons entitled to practise be* 
fore the High Courts” in Entry 78 of List 1., 
Hence the U. P. Amendment Act is ‘ultra 
vires’ the U. P. State Legislature. 

(Paras 16, 22) 

(e) Constitution of India, Art. 246 — Adopting 
law made by another Legislature. 

A State Legislature has power to make 
laws with respect to only those matters that 
are exhaustively enumerated m Lists 2 and 
3 and _ ha.s no power whatsoever to make 
laws with respect to any matter that cannot 
be found in them. A State Legislature has 
no residuary powers at all. Adopting a law 
made by another Legislature is not a matter 
to be found in Lists 2 and 3. Therefore no 
law made by a State Legislature can be 
justified on the ground that though it is not 
with respect, to any of the matters dealt with 
in Li.sts 2 and 3. it is simply adopting a law 
validly made by another Legislature. 

(Para 20) 

If a Legislature cannot do anything direct¬ 
ly, it cannot do it indirectly: if a State Legis¬ 
lature cannot directly enact a law with res¬ 
pect to a certain matter, it cannot do so in¬ 
directly by simplv adopting a law made with 
respect to it by another Legislature. 

(Para 20) 

(f) U. P. nigh Courts Amalgamation Order 

a94S), Cis. 17(c) ami 8(2) — Creation of new ^ 
E?r Council and preparation of new roll — - 

Councils Act (1526), S, 3). 

Clause 17(c) does not contemplate the 
creation of a new Bar Council and prepa¬ 
ration of a new roll of Advocates of the new 
High Court. As a new roll is not to be pre* 
paved, there arises no question of pa^Tnent 
of any fee. As advocate's right to practise 
in the new High Court continues by the 
proviso to Cl. 8(2), it cannot be made de¬ 
pendent upon his paying any fee. 

(Para 23>’ 
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Gopal Behari and S. K. Verma, for Applicant; 
Advocate General, U. P., for Opposite Party. 

DESAI J.: 

This is an application by Shri Durgeshwar Dayal 
Seth :Or the issue of a writ of rxianaamu*> io tne 
opposite-pariies direcung them to include ias 
name in tiie new roll of Advocates vAihout his 
paying any sum of money. The appUcation. is 
opposed by all the three cppt)bj.:e parties. 

(2) The appUcant, who was called lo the Bar on 
18-11-35, was enrolled as an Advocate of the High 
Court of Judicature at Allahabad on :'3-2-28 and nis 
name was duly entered on che roil of Auvorates 
of the same High Court under S. 8(2)tb) of the 
Indian Bar Councils Act, 1925. lAe has boon prac- 
tismg reguiany in the Hign Court. In 1948 tno 
Governor-General issuea me Unned Provinces 
High Courts Ainaigamation Order, 194b, mnaigamat- 
ing the High Court of Judicature at Allahabad 
and tne Chief Court of Avacih and establishing 
a new High Coiu'l, though bearing the old name 
of the High Court of Judicature at Allahaoad, 
and giving a rigiit to all Advocate::, who were 
entitled to practise either in the High Court at 
Aiiahabaa or the Chiei Court of Avadn lo practise 
in the new High Court. The State Legislatui'e of 
Uttar Pradesh amended the Indian Bar Councils 
Act, 1926, in 1950. The effect of the amendment 
was tnat the old Ear Councils Oi Allahabad and 
Avadii were dissolved and provision was made lor 
the creation of a new Bar Council for the nev/ 
High Court. The State Government purporting 
to act under S. 1(3> of the Indian Bar Councils 
Act, issued a notification on 24-5-1S52 applying the 
provisions of £s. 7 to 16 of the Bar Councils Act, 
to the new High Court v;ith immediate effect. 

The State Amendment Act provided tliat until 
a Bar Council had been established for the new 
High Court, the Chief Juslico could establish an 
‘ad hoc’ Bar Council. Accorduigiy an 'ad noC Bar 
Council was estaolished by the Chief Justice. Its 
Secretary issued a notice on 5-1-1953 demanding 
a suiii of Rs. 10/- from the applicant and other 
Advocate.^ for entering their names in the new 
list of Advocates to be prepared by the new High 
Court. Another notice was issued by the Joint 
Registrar of the new High Court infoiming the 
applicant that unless he paid the sum of Rs. 10/- 
his name would not be p.aeed on the nev/ roll 
of Advocates, rhe petitioner contends, through 
this application, that -he has already paid the sum 
of Rs. 10/- when he got his name entered on the 
roll prepared for the oid High Court of Judicature 
at Allahabad, that he cannot be required to pay 
the sum again, that it is the duty of the new 
High Court to include Ids name on the new toll 
of Advocates without demanding any payment from 
him and that he is entitled to be recognized as an 
Advocate of the nev/ Hign court and to practise 
there. It was further centended that the State 


Amendment Act of 1950 was 'ultra vires’ the State 
Legibiaiurc. 

(3) Tne Secretary of *aa hoc' Bar Couned, op- 
posite-paiuy No. 1, nas liitci a wnllen siu-jtmtut 
opposing the application. He maintained tout the 
notice uemanding us. 10/- irom the appiicani i;: 
correct and that the applicant is botuia lo pay 
the auiouiii U he wants lus name to ne enlcred 
in the new roll. He added, nowever, cnat hi^ duty 
was simply accept tne money that was paid 
to hun and inform the Registrar of the laCt ox 
the payment and that the roll is to be prepared 
by tne Registrar and not by nimsclf. 

(4) The Indian Bar Councils Act, 192o, was 
.enacieu oy the Indian Legislature oo pro.see lor 
the consiuutioa and incorporation of Bar Councils 
lor ccidain ccuilS. 'ihe Acu extends lo all the 
Piv/Vihces pi ixidia. Under section 1(2/, it was 
made applicable to coriain Hign Courts Oi Judi¬ 
cature luciudiiig that at niiahabad and to such 
other Hign Courts witnin meaning of ci. (24) 
of section 3 of the Geaerai Clauses Act, 1897, as 
the Tiovmciai Goveuunent by notification in Che 
onic.al gareite, declare to be -Ilgn Courts lo which 
this .^.ct applies. Sections 1, 2 , 17, 18 and 19 of 
the net came into forao a., ou^e ana Uj S. 1(3) 
the Piovinciai Go/eminent was -^mpov.cud oy 
notification to direct llut tno other pro/nion': 
of liie Act would come into foiice iu re.,pict of 
any High Court to whicn the /let appiie.^ on oUch 
date as it may by the nctification appoint. 

Tne main provisions of the Act are as follows: 
Under S. 3 lor every High Court a Ear CouncU 
woula be uonstituied wnich was to be a boay cor¬ 
porate. having perpeiuai succession. Section 5 lays 
GOwn that 

“no person shall be entitled as of right to practise 

in any Hign Court, unless his name is entered 

III the roU of tne Advocates of the- High Court 

maintained under this Act,” 

and requires the Ingh Court to prepare and main- 
lah: a roll of Advocates of the High Court. In the 
roil are to be entered the names of all persons 
who were, tO Advocates etc., eniitieu as of right 
to practise m the High Court immediately beioro. 
t.-re uate on wliich S. 8 comes into lorce, provided 
that they paid a lee, payable to the Bar CouncU. 
of Rs. 10/-. Also the pie. ;... ci oil Oih,r yervons 
who have oven admitted m oe "oi me 

High Court are to be entered m. '.he roil on pay¬ 
ment of such fee as may be prec„iAc:l. liigh 

Court is requ.red to send to tne Bar C ..vncii a 
copy of the roll. This is also provided hi o. 8. 

The Bar CouncU is authorised to mahe rules 
to reguiato the admission of peisons to be Advo- 
cate.s of the High CourL, vide S. 9. The Hign Court 
is given the pov/er by sectvon 10 to pum.li an 
Advocate for misconauct; the enquiry into the 
aiiegation of misconduct is to be made by a com¬ 
mittee Of the Bar Council. Every person whose 
name is entered in the roll of Advocates is oiiLitied 
as of right to practise in the High Court of which 
he is an Advocate, vide S. 14. Ihwer is given by 
S. lo to a Ear Council to make rules in respect 
of the rights and dutie.s of the ALdvocates of the 
High Court and tneir discipline and professional 
misucnduct. When Ss. S to 16 are applied to any 
High Court, the Legfl Praciitioner.-: Act of 1679 
Etond'-; ameuUed to tne extent and iu the manner 
specitieJ in the v.vhodiUe of the A*ct and if there 
is anylhing inconsistent with their provisions in. 
the Letters Patent, tncy are deemed to havo been, 
repealed to that extent. 

(5) On the passing of the above Act, the Provin¬ 
cial Government issued a notification under S. f(.3/ 
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applying the rest of the sections of the Act to the 
High Courts then existing, the High Court of Judi¬ 
cature at Allahabad (which will be refeiTed to as 
the old High Court; and the Chief Court of Avadh 
and Bar Councils were established for them. The 
applicant got himself admitted as an Advocate 
on payment of the fee & his name was entered on 
the roLi prepared by the old High Coiu’t of 
Allahabad. Under S. 14 he acquired the right to 
practise in the old High Court. 

(G; By the Amaigamation Order of 1948 the old 
High Court and the Chief Court of Avadli were 
aaialgamated and the two constituted one High 
Court (which will be known as the new High 
Court), bearing the same name as the old High 
Court. Clause 8 of the Order provided that any 
person who was an Advocate entitled to practise 
in cither oi ihe High Courts would be recognised 
as an Advocate entitled to practise in the new 
High Court. Clause 17 of the Order repealed the 
Letters Patent of the old High Court. The last 
clause 18 is to the effect that the Order will have 
effect subject to any provisions that may be made 
with respect to the new High Court by any Legis¬ 
lature or authority having power to make such 
provision. 


(7) The effect of the Amalgamation Order w^as 
to creaie a new High Court as a substitute for 
the old High Court and the Avadh Chief Court. 
The Order did not merely extend the territorial 
jurisdiction of the old High Court by adding to it 
the teiritory that was within the jurisdiction of 
the Avadh Chief Court. Ihoiigh it did not ex¬ 
pressly abolish the two courts, that was the effect 
Oi the provision of clause 3. When the two High 
Cour'.s v/ere amalgamated to constitute a new High 
Coui'i, it meant that the two High Courts were 
abolished and in their Piace a new High Court was 
cri;aLcci. By chance the new High Court was given 
ih 


/ > 


same 


name that was borne by the old High 
Couru It could very well have been given a diffe¬ 
rent ncme and then there could have been no 
doubt about the fact that a new High Court was 
created. 

The Order disposed of both the Courts in the 
same manner; if the Chief Court of Avadh was 
abolished or gone, the old High Court also was 
abolished or gone. There was nothing in its provi¬ 
sions iO suggest that only the Chief Court of Avadh 
w'as abolished and that the old High Court con¬ 
tinued though v/ith extended territorial jurisdic¬ 
tion. The nev/ High Court is to sit at Allahabad 
or at such other places in the Uttar Pradesh as 
the Chief Justice may appoint. The fact that it 
IS to sit at Allahabad does not mean that it is a 
continuation of the old High Court. 


Co) V/hen the new High Court was created, the 
Bar Councils Act had to be amended and at least 
a provision for the dissolution of the Bar Councils 
of the old Pligh Court and the Chief Court of 
Avadh had to be made, it is mentioned in the 
statements of Objects and Reasons published in 
the U. P. Gazette Extraordinary dated 25-3T950 
that it was necessary to amend the Bar Councils 
Act, partly for the purpose of providing for the 
dissolution of the old Allahabad and Avadh Ear 
Councils and patrly to provide for the establish¬ 
ment of a Bar Council for the new High Court, 
that the Indian Ear Councils (U. P. Amendment 
and Validation of Proceedings) Ordinance, 1949, 
had expired and it was necessary to retain per¬ 
manently on the statute book some of its provi¬ 
sions that opportunity v/as taken to make some 
additional provisions in the Act to proHde for a 
more representative and expanded Ear Council 
and to make it a permanent body and that since 


the establishment of a new Bar Council might 

take some time, provision was made for an ‘ad hoc' 
Bar Council. 

The important provisions of the Amendmait 
Act are the following: — Section 3 dissolves the old 
Allahabad and Avadh Councils with effect from 
19-10-1949 and provides for the establishment of a 
Ear Council for the new High Coui’t. Until a Bar 
Council has been established for the new High 
Court, the Chief Justice has been given power by 
section 5 to establish an ‘ad hoc’ Bar Council 
Section 6 deletes the word “Allahabad’' from 
section 1 (2) of the principal Act and adds 
the words “and the High Court of Judi¬ 
cature at Allahabad constituted by the U. P. 
Pligh Court (Amalgamation) Order 1948“ after 
the word “Patna’’. The effect of this Amendment 
is to make the principal Act applicable to the new 
High Court. Of Course it was open to the Provin¬ 
cial Government to achieve that object by simply 
issiung a notification in the Gazette, in exercise 
of the power conferred by that very provision, 
declaring the new High Court to be a High Court 
to which the Act applies. That act of the Provin¬ 
cial Government could not have been questioned on 
the ground of jurisdiction at all But presumably 
because the Provincial Government wanted to make 
amendments in the principal Act by providing for 
the matters enumerated above it decided to pass 
an Act instead of issuing a notification making 
it applicable to the new High Court. 

Under S. 1(2) of the principal Act, it had no 
power to make any modifications in the Act; the 
Acc had to be applied to the new High Court as 
it stood or not at all. Section 4 of the principal 
Act dealing with the composition of Bar Councils 
was amended as also section 5 dealing with elec¬ 
tion of members. By S. 9 a new provision was 
made lor the compulsory retirement of a certain 
percentage of members every third year. Section 

10 makes amendments in section 6 dealing with 
the rule-making power of the High Court. Section 

11 validates all proceedings taken, orders made 
and jurisdictions exercised by the Allahabad Bar 
Council between 26-7-18 and 25-3-50. Section 12 
permits the continuation of all actions or proceed- 
mgs commenced by or against the Allahabad and 
Avadh Bar Councils before 19-10-1949 and pending 
on that date. All property, funds and assets be¬ 
longing to the two dissolved Councils are transferr¬ 
ed by S. 13 to the Bar Council of the new High 
Court. 

(9) The Amendment Act having been passed 
after the commencement of the Constitution, its 
validity is to be tested by Article 246. Under that 
Article Parliament has exclusive pow’er to make 
laws with respect to any of the matters enumerat¬ 
ed in List I in the Seventh Schedule and Parlia¬ 
ment and the Legislature of any State have power 
to make laws v/ith respect to any of the matters 
enumerated in List III. List I is known as the 
Union List and List III, as the Concurrent List. 
The entry to be considered in List I is No. 78 
“constitution and organisation of the High 

Courts.; persons entitled to practise before 

the Pligh Courts". The Amendment Act is not 
.said to be with respect to any of the matters 
mentioned in List II, (“State list") and therefore 
it is left out of consideration. In List HI, there 
is entry No. 26 “legal, medical and other profes¬ 
sions’'. 

The matters dealt wdth in the principal and ^ 
Amendment Acts undoubtedly come within 
No. 26 of List III, but it was contended on behaii 
of the applicant and denied on behalf of the 
site parties, that the matters dealt with in tno 
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Amendment Act are included in entry No. 78 of 
List I. It was not disputed that according to the 
provisions of Article 246, if the matters are includ¬ 
ed in entry No. 78 of List I, Parliament has the 
, exclusive power to make laws with respect to them 
and the Amendment Act passed by the Provincial 
or State Legislature would be invalid. The power 
of a State to make laws with respect to any of 
the matters enumerated in List III is subject to the 
exclusive pow'er of Parliament, if it has any, to 
make laws with respect to the same matters. If 
Parliament has the exclusive power, a State cannot 
make laws even if the matters are enumerated 
in List III. 

(10) The principles that a Court has to bear in 
mind when deciaing wheiher a legislation comes 
within an entry of one list or an entry ol another 
list are well settled. The problem always involves 
two questions, one of the interpretation of the 
entries of the two lists and the oiher of w'hat the 
legislation purports to do. As regaros the con¬ 
struction to be placed upon the entries in the rival 
lists it is to be assumed that the Union and the 
State Lists do not conflict and every attempt 
should be made to avoid a conflict. If necessary, 
the meaning given to one entry should be res¬ 
tricted in order to avoid overlapping. The mean¬ 
ing given to a general pow’er in one enti*y may 
be restricted to give sense and efficacy to a power 
given by way of exception under an entry of 
another list. At the same time general language 
ought not to be cut down by far-fetched and im¬ 
pertinent limitations. The words “with respect to” 
mean the whole field of legislation. 

In Tn the matter of C. P. & Berar Sales of 
Motor Spirit k Lubricants Taxation Act, 1938’, AIR 
V 1939 FC 1 (A) the Federal Court held that the 
Act was intra vires the Provincial Legislature 
because it was with respect to “taxes on the sale 
of goods", entrj' No. 43 of the Provincial List and 
not to “duties of excise on tobacco and other 
goods manufactured or produced in India”, entry 
No. 45 of List I of the Government of India Act. 
Gwyer, C. J. on page 5 quoted the following from 
— ‘Citizens Insurance Co. of Canada v. Parsons’, 
(1881) 7 AC 96 (B): 

“It could not have been the intention that a con¬ 
flict should exist; and in order to prevent such 
a result, the two sections must be read together 
and the language of one interpreted, and, where 
necessai-y, modified by that of the other. In 
this way, it may, in most cases, be found pos¬ 
sible to arrive at a reasonable and practical con¬ 
struction of the language of the sections so as 
to reconcile the respective powers they contain, 
and to give effect to all of them”. 

On page 8 he observed that a reconciliation 
should be attempted between two apparently con¬ 
flicting jurisdictions by reading the tw'O entries 
together and by interpreting and, where neces¬ 
sary, modifying the language of one by that of the 
other. He proceeded: 

“If indeed such a reconciliation should prove im¬ 
possible, then and only then will the non-obstante 
clause operate and the federal power prevail; 
for the clause ought to be regarded as a last 
resource, a witness to the imperfections of human 
expression and the fallibility of legal draftsman¬ 
ship. 

It has been shown that if each legislative 
power is given its widest meaning, there is a 
common teiTitory shared betw’een them and an 
overlapping of jurisdictions is the inevitable re¬ 
sult; and this can only be avoided if it is rea¬ 
sonably possible to adopt such an interpretation 
as would assign what would otherwise be com¬ 


mon territory to one or the other. To do this 
it IS necessary to construe this legislative power 
defined or described by one entry or the other 
in a more restricted sense than, as already pfjint- 
ed out, it can theoretically posse.ss”. 

On page 10, the learned Chief Justice proceed¬ 
ed : 

“It is a fundamental assumption that the legis¬ 
lative powers of the Centre and Provinces could 
not have been intended to ce in coiiilict with 

one anoUier. A general power ougnt not 

to be so construed as to make a nullity of a 
parucular power conferred by the same Act and 
operating m the same field, wnen by reading 
the lornier in a more restricted sense, effect 
can be given to the latter in its ordinary and - 
Aialural meaning." 

Sulaiman, J. stated on page 21: 

“A difficulty may arise from the fact that some 
heads overlap as the groupings caimot be abso¬ 
lutely periecL. When overlapping is unavoidable, 
the provisions of section 100 operate” (referring 
to sccuon luO oi Coveinment of India Act cor¬ 
responding to Article 246 of the Constitution).” 

(11) In — ‘Bhola Prasad v. Frnparor’, AIR 1942 
FC 17 (C) the Federal Court upheid the validity 
of the Bihar Excise (Ameudmentj Act of 1940 
passed by a Provincial Legislature. By that Act, 
possession of intoxicating liquor by any person, 
subject to certain exceptions, was prohibited. It 
was held that a power to legislate with respect 
to 

“intoxicating liquors and narcotic di'ugs, that is 
to say, the production, manufacture, possession, 
transport, purchase and sale of intoxicating 
liquors, opium and other narcotic drugs”, 

entry No. 31 of the Provincial List, included the 
power to prohibit Lito.xicating liquors throughout 
the province. Gw^et, C. J. remarked on page 
19 that; 

“A power to legislate with respect to intoxicating 
liquors could not well ue expressed in wader 
terms”. 

(12) The words “that is to say, the production 
— other narcotic drugs” were held to be explana¬ 
tory illustrative vvords and not words either of 
amplification or of limitaLion. It was said lO be 
difiicuii to conceive a legislation wiih respect to 
intoxicating liquors and narcotic drugs which did 
not deal in some way or other wdth their produc¬ 
tion, maniuacture etc., and those words were said 
to be apt to cover the wnoie field of possible legis¬ 
lation on the subject. Nicholes writes in his 
Australian Constitution, p. 241 that the words “with 
respect to” indicate the complete nature of a legis¬ 
lative powei*”. 

(13) The Madras General Sales Tax Act of 1939 
passed by Provincial Legislature was held to be 
valid in — ‘Governor General in Council v. Pro¬ 
vince of Madi-as’, AIR 1945 PC 98 (D). The Act 
purported to levy a tax on first sales in IMadras 
of goods manufactured or produced m India. It 
was held to come witnin entry No. 48 of the Pro¬ 
vincial List “taxes on the sale of goods” and not 
within entry No. 45 of the Federal List “duties 
of excise on tobacco and other goods manufac¬ 
tured or produced in India”. Lord Simonds ob¬ 
served on p. 100: 

“It is right first to consider whether a fair re¬ 
conciliation cannot be effected by giving to the 
language of the Federal Legislative List a mean¬ 
ing which, if less wide than it might in another 
context bear, is yet one that can oreperiy be 
. given to it, and equally giving to the language 
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of the Provincial Legislative List a meaning 
which it can properly bear." 

(14) The Act that was considered in — ‘Kishori 
Shetty V. King’, AIR 1950 FC 69 (E) was the 
Bombay Abkan Act, which prohibited, without x)er- 
mit or licence, possession of any intoxicant or 
hemp in excess of a certain quantity. The Federal 
Court held that the Act was validly passed by the 
State Legislature because it was with respect to 
“intoxicating liquor and narcotic drugs" entry No. 
31 Of the Provincial List. It was stated by Patan- 
jali Sastri J. (as he then was) that the power 
gi/en under entry No. 31 was expressed in wide 
and unqualified terms and it was far-fetched to 
suggest that so far as the provision in the Bombay 
Abkari Act covered foreign liquors it was legisla¬ 
tion with recpect to import and export across 
customs frontiers mentioned in enti 7 No. 19 of 
the Federal List. In — 'State of Bombay v. F. N. 
Balsara’, AIR 1951 SC 318 (F) Fazl Aii, J, laid 
down on page 322 that: 

“Where there is a seeming conflict between an 
entry in List II & an entry in List I, an attempt 
should be made to see whether the two entries 
cannot be reconciled so as to avoid a conflict 
of jurisdiction", 

and relied upon the cases of the C. P. & Eerar 
Sales of Motor Spirit & Lubricants Taxation Act 
(A) and — ‘Governor General in Council v. Pro¬ 
vince of Madras (D)’. 

(15) The “pith and substance" doctrine has been 
laid down in a number of decisions. In — 
‘Governor-General in Council v. Province of Mad¬ 
ras (D/, Lord Simonds held on p. 99 that when a 
conflict arises between two lists, 

“it is not the name of the tax but its real nature, 
its 'pith and substance’ as it has sometimes been 
said, which must determine into what category 
it falls." 

In ‘Kishori Shetty’s case (E)’, Patanjali Sastri, J. 
said on page 75: 

“If an enactment according to its true nature, 
its pith and substance, clearly falls within one 
of tne matters assigned , to the Provincial Legis¬ 
lature, it is valid, notwithstanding its incidental 
encroachment on a Federal subject". 

Fazl Aii, J. observed in the case of 'P. N. Balsara 
(F/, at p. 322 that: 

“It is well established that the validity of an 
Act is not affected if it incidentally trenches 
on matters outside the authorised field; and 
therefore it is necessary to inquire in each case 
what is the pith and substance of the Act". 

The pith and substance or the true nature and 
character of an Act is ascertained for the purpose 
of determining whether it is with respect to mat¬ 
ters in this list or that list (ibid p. 322). In — 
Attorney-General for Ontario v. Attorney-General 
for Canada', 1912 AC 571 (G) the Judicial Com¬ 
mittee laid down that: 

"When the text is ambiguous, as for example 
when the words establishing two mutually ex¬ 
clusive jurisdictions are wide enough to bring 
a particular power within either, recourse must 
be had to the context and scheme of the Act*’. 

This observation was relied upon by Gwyer, C. J. 
in the case of the ‘C. P. & Berar Sales of Motor 
Spirit and Lubricants Taxation Act (A)’. 

(16) Judging the matter in the Ught of the prin¬ 
ciples laid down above, I have no doubt that the 
Amendment Act is a legislation v;ith respect to 
“persons entitled to practise before the High 
Courcs” entry No. 78 of List I. The principal Act 
and the Amendment Act both are legislations with 
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respect to Advocates who are persons entitled to 
practise before High Courts. Tne Amendment Act 
comes v/ithin entry 23 of List III, but the real 
question, wiien there is said to be a conflict bet- 
w'eeii List I and List III, is whether the legisla¬ 
tion comes within List I or not. If it comes widiin 
List I, Parliament has the exclusive power even 
though it may come within List III as well. The 
provision in cntiy No. 73 of List I is by way of an 
exception to entry No. 26 of List Ill. The power 
conierred by entry No. 26 of List III is general 
but since there is a power conferred by entry No. 

78 of List I with respect to persons entitled to 
practise before the High Courts, the general power 
must be read subject to that power and a legis¬ 
lation with respect to Advocates must be held to 
come within entry No. 78 of List I regardless* oi 
whether it comes within entry No. 26 of List III 
or not. 

The Bar Councils Act dealt only with Advocates 
who are the persons entitled to practise before the 
High Courts. The Amendment Act applied the whole 
Act with some modifications to the new High 
Court. All persons claiming a right to practise 
before tne new High Coui*t are governed by the 
Amendment Act. But lor the Amendment Act 
they would not have been governed by the prin¬ 
cipal Act because it applied to the old High Court 
which was in existence when it came into force 
and could not apply to the new High Court esta¬ 
blished subsequently (unless the State Govem- 
■ ment issued a notification under section 1(2) )* 
Had the Amendment Act not been passed the per¬ 
sons claiming a right to practise before the new 
High Court would not have been governed by the 
principal Act. 

It does not matter how the Amendment Act has 
made the principal Act applicable to them. It does - 
not matter if all the provisions of the principal 
Act, which are made applicable to them, have not 
been reproduced word by word in the Amendment 
Act. It does not matter if it has achieved its 
object simply by substituting the words “High 
Court of Judicature at Allahabad constituted by 
the U. P. High Court Amalgamation Order" in 
place of the word “Allahabad" in section 1 (2) of 
the principal Act. The object of the Amendment 
Act w^s to apply the principal Act with some 
modifications to the persons claiming a right to 
practise before the Court. Thus the pith and sub¬ 
stance or the true nature and character of the 
Amendment Act is making a law regarding the 
rights and liabilities of persons entitled to prac¬ 
tise before High Courts. The words "with res¬ 
pect to persons entitled etc." are wide enough to 
cover all legislation with respect to such persons. 
Legislation which applies to all persons including 
persons entitled to practise before High Courts may 
not be said to be legislation with respect to 
sons entitled to practise before High Courts, but 
legislation which is exclusively applicable to such 
persons as regards their rights and liabilities is 
undoubtedly with respect to them. 

The Arms Act or the Motor Vehicles Act ai^ 
plies to all persons including such persons and ^ 
therefore may not be said to be laws with respect 
to such persons. If such persons are also governed 
by their provisions it is the incidental effect of 
them. The laws were not enacted to deal witn 
them. They were enacted to deal with all persons 
and incidentally they became applicable to suen 
persons also. But the Bar Councils Act and tn 
Amendment Act dealt exclusively with 
entitled to practise before High Courts. The 
of the legislation felt by them was not an me- 
dental effect. They were primarily intended to ^ 
affected by the Acts. I see no force in the co 


1954 


Duegeshwar V. Secy. Bar Council (Desai J.) Allahabad 733 


tention of the learned Advocate General that the 
entry No. 78 only refers to qualilications roquired 
for practising before High Courts. The words 
"with respect to" are wide enough to cover the 
whole field of legislation which primarily affects 
in any manner persons entitled to practise before 
High Courts. 

(17j The learned Advocate General referred to 
Article 19(lj(gj and <61. All citizens have the 
right CO practise any profession or to carry on 
any occupation. But this does not mean that the 
scale cannot make any law relating to the pro¬ 
fessional qualifications necessary for practising any 
profession or carrying on any occupation.Tn Lise I 
there is entiT No. 65; "Union agencies and insti¬ 
tutions for, (a) professional, vocational or techni¬ 
cal training". The learned Advocate-General con¬ 
tended on the basis of this provision that laws 
regarding qualifications only were comcemplated 
to be on an all-India basis and nothing else. The 
v/ords used in entry No. 78 are not "qualifications 
of persons entitled to practise before High Courts". 
Merely because Parliament has the rignt to make 
laws with respect to Union agencies and insticu- 
Uons for professional, vocational or technical train¬ 
ing, it cannot be said that Parliament has the 
right to make laws under entry No. 78, only re¬ 
garding qualifications of persons eniitled to prac¬ 
tise before the High Courts. 

I see no comiection between the entires Nos. 65 
and 78 and do not tliink that any light on the 
interpretation of entry No. 78 is shed by entry No. 
65 or Article 19 (6 j. Article (6) deals only with 
the question whether a certain law can be made 
or not and not with the question by whom it can 
be made. 

(18) The words “with respect to persons entitled 
to practise before the High Courts" do not mean 
merely the question who shall be entitled to prac¬ 
tise before the High Courts. They must not be 
mistaken for the words “right to practise before 
the High Courts". The Amendment Act, as a 
matter of fact, deals with the right of practice 
before the High Court and also the qualifications 
required by a person claiming the right. Under 
section 8 of the principal Act made applicable to 
the new High Court - under the Amendment Act, 
no person is entitled as of right to practise in the 
High Court unless his name is entered in the roll 
of the Advocates maintained under the Act. Sec¬ 
tion 9 of the principal Act empowers Bar Councils 
to make rules to regulate the admission of persons 
to be Advocates of the High Court by prescribing 
qualifications to be possessed by them and in 
other ways. Section 10 deals with the loss of 
the right to practise before the High Courts. 

(19) It was conceded by the learned Advocate 
General that the w^hole of the principal Act could 
not be enacted by the State Legislature. He said 
that some provisions of it could be enacted by it, 
not others including S. 8. But he contended that 
the State Legislature has merely applied the provi¬ 
sions of the principal Act to the new High Court 
and has not enacted those provisions. On the 
analogy of executive authorities extending the ap¬ 
plicability of Acts made by Legislatures beyond 
the areas or the tenures fixed by the Legislatures, 
he argued that the State Legislature has not made 
a law with respect to persons entitled to practise 
before the High Courts even though the effect 
of it is to make them governed by the principal 
Act with modifications. The contention is un¬ 
sound. 

Tliere' is absolutely no analogy between w^hat has 
been done in the present instance by the State 
Legislature and what is done by executive autho¬ 


rities in exercise of powers specifically conicired 
upon them by eiractments. If a Legulaiure pusses 
an enactment making it imeiaiiy appneabie m a 
particular area or lor a particular penod and 
empowering executive authontics to extend it Uj 
other areas or beyond the period initially axed 
and the execuiivo authoriLico issue an oraer ex¬ 
tending its applicability to oiner areas or beyond 
the periou ongixiaiiy lixed, it may not be said Lnat 
the Legislature ha^i not ruatie a iaw wiin icsjject 
to the other area:, or lor the oxienaed ptrioa and 
jt may not oc said mat it is the executive autno- 
rilies who have maue a law with rcspeci, to ine 
other areas or lor tne^xlendou ptvioa. vvhen 
a Legislature iiseii, expressly and aiier going 
liiiougn all the legislative iormaiitifcs. enacts law 
even mough it may oe in the lorm cl adopting 
some law passed oy some other Legisiaime lor 
some other area, it is mipossioie to sa> that it iias 
not made a law. 


^ ui Liie lormer case the appropriate Legislature 
has maae a law which may be applied to other 
areas or beyond the period onginaliy iixed by it 
anci has leii it to uie executive authorities to 
aeLermine those areas or the duration of tne ex¬ 
tended period; in the other case no such law has 
been xnade by the Legislature enacting the adopted 
law. No authority was shown to us in which it 
might have been held that even when aii enact¬ 
ment is made with due legislative lormalities by a 
Legislatuie, it has not made a law. In the present 
instance the principal Act did not empower the 
State Legislature to apply its provisions to other 
High Courts by simply passing a resolution The 
oiate Legislature did not pass the Amendment 
Act in e.xercise of any power conferred upon it 
under die principal Act. Therefore neither can it 
be urged that the Legislature enacting the prin¬ 
cipal Act has conferred any power upon the State 
Legislatures, nor can it be urged that the State 
Legislature by passing the Amendment Act has not 

made a law but simpiy exercised a power conferred 
vi|^on it*. 


bhity of an Act in pursuance of a power emn'err- 

deemed to have 
down by the Legislature passing the Act 
and the executive authorities are simply deemed 
to nave exercised the power and not made a law 
Bu when a State Legislature makes an enact 
ment, not purporting to do so in exercise of anv 

power conterred upon it by another enactment 

and expressly m exercise or its law-making power 
it cannot be said with any show ox reason that 
It has done an executive act and not yitm^iative 
act. Merely because the doing of Vn act h; thP 

stances to be an executive and not a legislative 

whenever that act is 
y a Legislature, it is not a legislative act. 

nSf^ contention of the learned Advo- 

^ understood him cor¬ 
rectly, that making a law adopting some law previ- 

another Legislature, even with modi¬ 
fications, IS not making a law with resriect to the 
matters dealt with in the previous 1^ Sverv 
law that IS made by a Legislature in order to be 

are powers. What laws 

ifiH powers of which Legislatures 

Article 246 of the Constitution A 
State Legislature has power to make laws with 
r^pect to only those matters that are ej^usUv^ 
ty enumerated in Lists II and III and w ho 
power whatsoever to make laws with respect 
any matter that cannot be found fn them a 

Adopting a law made by another Sature 
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not a matter to be found in Lists II and III. 
Therefore no law made by a State Legislature can 
be justified on the ground that though it is not 
with respect to any of the matters dealt with in 
Lists II and III, it is simply adopting a law valid¬ 
ly made by another Legislature. 

As has been laid down one must have regard to 
the substance and not to the form of the enacts 
ment. Even though the form may be that of ad¬ 
opting a law made by another Legislature, in sub¬ 
stance it is a law with respect to the matters dealt 
with in the adopted law. If a State Legislature 
has no power to make a law with respect to those 
mattei-s, it has no power to adopt that law. If a 
Legislature cannot do anything directly, it cannot 
do it indirectly; if a State Legislature cannot 
directly enact a law with respect to a certain 
matter, it cannot do so indirectly by simply ad¬ 
opting a law made with respect to it by another 
Legislature. 

(21) In the present case the State Legislature 
has not merely adopted a law made by another 
Legislature, it has made substantial modifications 
in it. Thus the case is worse than that of ad¬ 
opting a law made by another Legislature. When 
executive authorities are empowered to extend an 
Act beyond a certain area or a certain period with 
such modifications as they may think fit and they 
extend it with modifications, even then the Act 
is held to be an executive act and not a legislative 
act. But that is because the modifications are 
presumed to have been within the framework of 
the Act. — ‘In re Delhi Laws Act. 1912, AIR 1951 
SC 332 (H). Fazl Ali, J. said on pp. 359, 360: 

“The modifications are to be made within the 
framework of the Act and they cannot be such 
as to affect its identity or structure or the essen¬ 
tial purpose to be served by it.” 

In his view ‘‘the power of introducing necessary 
restrictions and modifications is incidental to the 
power to apply or adapt the law”. The modifica¬ 
tions effected by the State Legislature in the 
Amendment Act, however, stand on a different 
footing. The State Legislature was bound by no 
rule to make only such modifications as were with¬ 
in the framework of the principal Act. Besides 
the discretion given to modify an Act is said to 
be by no means absolute or irrevocable in the 
strict legal sense. 

The Legislature is always in a position to see 
how the powers, which it has conferred, are being 
exercised, and if they are exercised injudiciously or 
otherwise than in conformity with its intention or 
they result in any inconvenience, it can always 
by another Act recall its powers. See — ‘Empress 
v. Burah, 3 Cal 63 at p. 140 (PB) (I)’, and — ‘In 
re Delhi Laws Act, (H) supra, at p. 360. The 
State Legislature when it enacted the Amendment 
Act was under no such check by the Union Legis¬ 
lature that had passed the principal Act. There¬ 
fore it is not possible to apply the doctrine of such 
decisions as — ‘In re Delhi Laws Act (H)’, in the 
present case and hold that the State Legislature 
has not made a law by passing the Amendment 
Act. When it was not empowered by any other 
Legislature to pass it, it could not possibly have 
passed it but in exercise of the legislative powers 
conferred by Article 246 it could not claim to have 
passed it in exercise of powers conferred by any 
enactment. 

(22) I hold the Amendment Act to be ‘ultra vires* 
the U. P. State Legislature. 

(23) The Amalgamation Order, Cl. 17 (c) lays 
Idown that “references in any Indian Law to either 
of the existing High Courts by whatever name 


shall, unless the context otherwise requires, be 
construed as reference to the new High Court”. 
So it was contended on behalf of the opposite- 
parties that the reference to the High Court of 
Judicature at Allahabad in Section 1 (2) of the 
.principal Act would be construed as reference to 
the new High Court, that consequently the prin¬ 
cipal Act would apply to the new High Court and 
that even if the Amendment Act were declared 
to be ‘ultra vires’ the State Legislature, it would 
make no difference and the applicant would be 
bound to pay the fee if he wanted himself to be 
enrolled as an Advocate. The Amalgamation 
Order is to have effect “subject to any provision 
that may be made on or after the appointed day 
with respect to the new High Court by any Legis¬ 
lature or authority having power to make such 
provision” (see clause 18). 

As the Amendment Act has been held to be 
‘ultra vires' and as no other provision has been 
made by any Legislature or authority having 
power to make such provision, the Amalgamation 
Order remains in force. It follows that section 1 
(2) of the principal Act refers to the new High 
Court. But that seems to me to be the only effect; 
it has not the effect of conferring a power upon 
the new High Court to do afresh everything that 
the old High Coui*t was empowered to do. When¬ 
ever the words, “The High Court of Judicature 
at Allahabad” are used in the Act they may be 
interpreted to refer to the new High Ctourt but it 
is quite a different thing to say that whatever the 
old High Court was required to do has to be done 
over again by the new High Court as the result 
of this interpretation and clause 17 (c). 

The provisions of the Act which require the 
High Courts to which it applies, to do certain acts 
use the words "High Court” and not "The High 
Court of Judicature at Allahabad.” Therefore 
those provisions are not affected at all by Cl. 17 
(c) and there arises no question of the new High 
Court’s doing again or afresh what the old High 
Court was required to do. The clause simply in¬ 
terprets the words “the High Court of Judicature 
at Allahabad”, and does not confer any powers 
upon the new High Court. There existed the Bar 
Councils at Allahabad and at Lucknow and so long 
as they were not dissolved, another Bar Council 
could not be created. The principal Act did not 
contain any provision for dissolution of a Bar 
Council. There cannot possibly be two Bar Coim-. 
cils for the same High Court under the Act. There¬ 
fore even if it could be said that the clause em¬ 
powered the new High Court to do over again all 
the acts that were to be done by the old High 
Court, the context requires that a new Bar Coun¬ 
cil cannot be created so long as the old Bar Coun¬ 
cils exist. 

The proviso to clause 8 (2) of the Amalgamation 
Order lays down that— 

“any person who, immediately before the appoint¬ 
ed day, is an Advocate entitled to practise. 

in either of the existing High Courts, shall ^ 

recognized as an Advocate . entitled 

to practise . in the new High Court”. 

Thus the Amalgamation order itself preserved to 
all the Advocates the right to practise In the new 
High Court. Consistently with that provision it 
cannot be said that the right to practise in the 
new High Court depends upon fresh enrolment 
by a new Bar Council. The applicant had the 
right to practise in the old High Court on the ap" 
pointed day and the proviso to Cl. 8 (2) continues 
that right. Clause 17 (c) must be read in such a 
manner as to continue that right. In other wo™* 
it does not contemplate the creation of a new I 
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Council and preparation of a new roll of Advo¬ 
cates of the new High Court. If a new roll is not 
to be prepared, there arises no question of pay¬ 
ment of any fee. If the applicant’s right to prac¬ 
tise in the new High Court continued by the 
proviso to Cl. 8 (2), It cannot be made dependant 
upon his paying any fee. In the result I find that 
the Amalgamation Order does not authorise the 
preparation of a new roll of Advocates and the 
demand of a fee from those wishing to practise 
in the new High Court. 

(24) The applications must be granted and a 
writ of ‘mandamus’ should be issued to the oppo¬ 
site-parties 1 and 2 directing them to include or 
retain the name of the applicant in the roll of 
Advocates without his having to pay any sum of 
money. As the main dispute in the case was 
about the constitutionality of the U. P. Amend¬ 
ment Act and as it has been decided against 
opposhe-party No. 3, I think the applicant should 
get his costs of these proceedings from it. 

(25) B. MUKERJI J.; I agree. 

V-S.B. -^nt issued. 
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Kumari Saroj Rawat, Applicant v. Secretary, 
Bar Council High Court, Allahabad and others, 
Opposite Parties. 

Civil Misc. Writ No. 320 of 1954. 

(a) Bar Councils Act (1926), S. 1 — Amalga¬ 
mated High Court of Allahabad and Oudh is new 
High Court — Applicability of Act to new High 
Court — Necessity of issue of Notification. 

As the amalgamated High Court is a new 
High Court, then it is not one ox the High 
Courts which had been specifically named in S.l 

(2) of the Bar Councils Act &, therefore, if the 
Bar Councils Act is to be made applicable to 
this new High Court then a notification in 
respect thereof has to be issued by the State 
Government extending the provisions of the 
Bar Councils Act to it. Further, if the provi¬ 
sions of the Bar Councils Act mentioned in 
sub-section (3) of S. 1 were to apply to this 
new High Court then the requisite notifica¬ 
tion has to be issued by the State Government 
and so long as these notifications are not is¬ 
sued, the provisions of the Bar Councils Act 
of 1926 cannot apply to the new High Court. 

<Para 4) 

(b) Constitution of India, Art. 226 — Manda¬ 
mus in discretionary matters. 

In a petition to the High Court to issue a 
writ of mandamus to the State Government 
directing it to issue a notification under sec¬ 
tion 1(3) of the Bar Councils Act, 1926, apply¬ 
ing the provisions of that Act to the High 
Court, it was held that the High Court can¬ 
not do so as the State Government has a dis¬ 
cretion in the matter and that it is not obli¬ 
gatory on the State Government to make the 
requisite notifications. (Paras 1, 5) 

Anno: Const. Ind., Art. 226 N. 114. 

CASE REFERRED: Para 

(A) (V41) AIR 1954 All 728: Writ Appln. 

No. 53 of 1953, D/- 22-10-1953 (All) 4 

Govind Das, for Applicant: Advocate-General. 
P.. Kanhaiya Lai Misra, for Opposite Party; 
Gopal Behari, Amicus Curiae. 


MUKEICJI J.: 

This is a petition by Kumari Saroj Rawat under 
Article 226 of the Constitution of India praying 
that a writ of mandamus be issued to opi^osite 
parlies 1 and 2 "to act according lo law and place 
Che application ol the applicant before the Court 
for appropriate orders” or in the alternative ‘'to 
issue a writ of mandamus to opposite party No. 3 
directing it to issue a notification under S. 1 (3>; 
of the Indian Bar Councils Act 1926 applying the I 
provisions of tne Act of 1926 to this Coutl.” So| 
far as the first prayer is toncemc'd we need say 
nothmg since the petition has been placed before 
us and we are going to make appropriate orders 
on that petition. In order to see W'hcther or not 
we would issue a writ of mandamas to oppo.site- 
party No. 3, namely, the Goveinrneni ox IRtar 
Pradesh, it is necessary to state a few facU. 

(2) The petitioner alleges that she passed the 
LL. B. Examination from the University of 
Lucknow in the year 1952 and that thereatier she 
completed one year’s training “in chambers” in 
accordance with Rule 1 of the rules iramed under 
IS. 9 of the Indian Bar Councils Act of 1926. She 
further states that she applied to this Court for 
enrolment as an advocate on 18-9-1953, and paid 
the requisite stamp duty ol P^s. 750/- along with 
her application. She furtiier alleges that on 13-9- 
1953, she sent a money order for a sum of P^. 100/ 
to the Bar Council at Allahabad and that the said- 
sum was received by the Secretary of tiie Bar 
Council on 21-9-1953 — this sum she sent in ac¬ 
cordance with the rules which had been framed 
under the Bar Councils Act. The applicant has 
contended that she was unable to secure enrol¬ 
ment as an advocate because by our judgment 
dated October 22,1953, we had held the Bar Coun¬ 
cils (U. P. Amendment) Act of 1950 ultra vires 
the Slate Legislature. It was contended on her 
behalf that because of tliis decision the Bar Coun¬ 
cils constituted under the U. P. Amendment Act 
could not function and could not exercise any of 
the powers which were confeiTed on them and, 
therefore, they could not bring her name on to 
the rolls of advocates entitled to practise within 
the jurisdiction of this Court. 

(3) On behalf of the State Government it was 
stated by the learned Advocate-General that the 
State Government was unable to issue the notifi¬ 
cations contemplated under S. 1 (2) and Section 
1 (3) of the Bar Councils Act (Act 38 of 1926) be¬ 
cause according to the reading by the State Gov¬ 
ernment of our judgment we had held that the 
old Bar Councils at Allahabad and Lucknow exist¬ 
ed and that no more Bar Councils could come in¬ 
to existence in those areas. 

(4) In the case of — ‘D. D. Seth v. Secretary Bar 
Council, Allahabad’, AIR 1954 All 728 (A) we had 
held that the Uttar Pradesh amendment of the 
Indian Bar Councils Act of 1926 by the State Act of 
1950 was ultra vires the State Legislature. In that 
judgment we had given our reasons for coming to 
that conclusion and we do not consider it neces¬ 
sary to reiterate those reasons over again. Coun¬ 
sel for the petitioner has really not argued before 
us the question of the vires of the State Amend¬ 
ment Act of 1950; the position which the peti¬ 
tioner’s counsel took was one in which he accept¬ 
ed that the State Amendment Act of 1950 was ul¬ 
tra vires the State Legislature. What he really 
contended was that there was nothing in our deci¬ 
sion in the ‘case of D. D. Seth (A)’ which preclud¬ 
ed the State Government from making the notifi¬ 
cations contemplated under section 1 of the Bar 
Councils Act of 1926. 

This submission by learned counsel for the peti¬ 
tioner appears to us to be right. What we said in 
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our earlier judgment on this ciuestion v/as that it 
was net possible to have two Ear Councils for the 
same High Court. We further expressed the opi¬ 
nion thao there was no provision, as indeed there 
was none, by w^hich a Ear Council could be dis¬ 
solved. We did not say that it was not competent 
thereioi e, for the State Government to make a 
notilication, if it so desirea, under the provisions 
of eiihei' section 1 (2) or S. 1 (3) ox the Bar Coun¬ 
cils Act. 

We had held that the amalgamated Court of 
Allahabad and Oudh was a new. High Court and 
was not- covered by the High Court to which refer¬ 
ence has been made in S. l (2) of the Bar Coun¬ 
cils Act, 1926. If the amalgamated High Court 
I was a new High Court, as indeed it was under the 
Amalgamation Order of 1948, then it was not one 
of th.e High Courts v/hich had been specifically 
named in S. 1 C2j of the Bar Councils Act and, 
thereiore, if the Bur Councils Act was to be made 
applicable to this new High Court then a notifi¬ 
cation in respect thereof had to be issued by the 
State Government extending the provisions of the 
I Bar Councils Act to it. Further, if the provisions 
of the Bar Councils Act mentioned in sub-section 
I (3J of S. 1 were to apply to this new High Court 
'then the requisite notification had to be issued 
I by the State Govermnent and so long as these no- 
'tifleations did not issue, the provisions of the Bar 
• Councils Act of 1926 could not apply to the new 
'High Court because the attempt of the State Gov¬ 
ermnent to make the provisions applicable in an 
amended form to the nev/ High Court was found 
by us to be an attempt which was beyond the legis¬ 
lative competence of the State Government. 

(5) In regard to our issuing a writ of mandamus 
to the State Government directing it to make the 
reciuioite notifications we are of the opinion that 
we cannot do so for the obvious reason that the 
State Government has a discretion in the matter 
and that it is not obligatory on the State Govern¬ 
ment to make the requisite notifications. We have 
already pointed out earlier that the learned Ad¬ 
vocate-General stated before us that the State 
Government was willing to make the notifications, 
but it refrained from doing so because it was of 
the viev/ that on account of our decision referred 
to earlier these notifications could not any further 
be made by it in relation to this Court. We have 
already stated that there is, in our judgment, no 
such disability in the way of the State Govern¬ 
ment. 

(6) In the result this application must fail and 
is hereby dismissed. We make no orders as to 
the costs of this application for in our opinion the 
costs of the petition must be borne by the parties. 
We further note that Mr. Gopal Behari argued 
this matter amicus curiae supporting the view 
which we had expressed in the case of Sri D. D. 
Seth and others. 

V.S.B. Application dismissed. 
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BRIJ MOHAN LALL J. (29-4-1954) 

L. Ram Sarup, Appellant v. Gindoo, Respon¬ 
dent. 

Second Appeal No. 427 of 1949, against decree 
of Civil Judge, Bareilly, D/- 27-10-1948. 

(a) CourMees Act (1870), Sch, H. Art, 1(e) (Ui) 
(U. P.) — One application containing prayer for 
more than one relief — Separate court-fee cannot 
be demanded — Court when can refuse some of 
prayers — S. A. No. 671 of 1935, D/- 16-10-1935 


(All) and S. A. No. 1434 of 1932, D/- 17-3-1936 
(AH), Dissented from. 

It is the application or petition (presented 
to the High Court) which is to be taxed with 
court-fee. The number of prayers contained in 
the petition has not been made the criterion 
for determining the amount of court-fee. If 
there is one petition one court-fee of Rs. 
3/12/- is payable. If there are two separate 
documents they have to bear two separate 
court-fees. The number of reliefs is not the 
test for determining the court-fee on each 
application. If a petition to the High Court 
contains more than one prayer the Court can¬ 
not demand more than one court-fee. If the 
prayers are totally distinct and different from 
each other it is open to the Court to refuse 
some or all prayers unless they are embodied 
in separate documents. But while the Court 
may refuse some of the prayers on this ground 
it cannot demand pajTnent of more than Rs. 
3/12/- as court-fee in respect of one applica¬ 
tion on the ground that it contains more 
than one prayer. S. A. No. 671 of 1935, D/- 

16- 10-1935 (All) and S. A. No. 1434 of 1933, D/- 

17- 3-1936 (All), Dissented from. Cri Misc. 

No. 905 of 1946, D/- 7-11-1946 (All), Relied on. 

(Paras 5, 6, 8> 

No hard and fast rules can be laid down as 
to which of the two prayers can legitimately 
be joined and which cannot. It will depend 
upon the circumstances of each case as to 
whether one or more prayers can legitimately 
be joined together and embodied in one peti¬ 
tion. Where the petition consists of two 
prayers—one for bringing the legal representa¬ 
tive of the deceased respondent on the record 
and the other to appoint the guardians-ad ^ 
litem for two of them who happen to be 
minors, the two prayers are closely connected 
with each other. As a matter of fact that 
first prayer cannot be granted unless the 
second is granted. These two prayers can legi¬ 
timately be grouped together in one applicar 
tion and the Court will not be justified in re¬ 
fusing any one of them because^they are both 
contained in one document. (Paras 9. 10) 

Thus considered from the point of view of 
court-fee there is no bar to a prayer for sub¬ 
stitution of names and another for appoint¬ 
ment of pardians being grouped together in 
one petition. (Para 12) 

Anno: Court-fees Act, Sch. II. Art. 1 N. 2. 

(b) High Court Rules and Orders — Allahabad 
High Court Rules—Chap. IX, Rule 2(i)— Composite 
application for substitution and appointment or 
guardian-ad-Iitem — Separate registration and 

numbering. 

While Rule 2(i) of Chap. IX says that bJ] I 
applications “shall be separately re'gisterec j 

and numbered” the intention is to give them ( 

a number separate and distinct from the num 1 
ber of the parent record. If, therefore, a com- v j 
posite petition like the one for bringing legal ^ 
representatives of deceased respondent on re* 
cord and for appointment of guardians-ad' ^ 
litem for some of them who happen to ^ 
minors, is given a number separate from the 
parent record and is registered as a miscella- ^ 
neous case the requirements of the rules 
be complied with. It was not the intention ^ 
of the rules that if a petition contained two 
prayers two separate numbers should be given 
and it should be registered as two w 

cases. The office will be complying with tne ^ 
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requirements of R. 2 (1) by numbering and re¬ 
gistering such a composite application as one 
misceUaiieous case. (Para 13 j 

Under Chapter VI, R. 1 of the Rules of Court 
a separate order-sheet is to be attached to 
such a petition so that the history of that 
petition may appear at the very nrst glance 
by having a look at tnai uiUer-sheet. The 
object is not to mix up the orders passed on 
miscellaneous applications with those passed 
in the appeal or revision itself. (Para 14) 


CASRS REFERREDParas 

(A) (’35) Second Appeal No. 671 of 1935, D - 

16- 10-1935 (All) 7 

(B) (’36) Second Appeal No. 1434 of 1933. D - 

17- 3-1936 (All) 7 

(C) (’46) Criminal Misc. No. 905 of 1946. D/- 

7-11-1946 (All) 7 


Maharaja Bahadur Lai. for Appellant: S. P 
Kumar, for Respondent. 


JUDGMENT: Under rule l(xiv) of Chapter II 
of the Rules of Court, 1952, the Joint Registrar has 
placed this matter before me so that I may issue 
directions for his future guidance. Tlie question 
mvolved, as rightly pointed out by him, is one of 
importance and of frequent occuiTence. 

(2) It appears that Gindoo, the sole respondent 
in this second apf^al, has died. The appellant has 
made an application to bring five persons on the 
record as the deceased’s legal representatives. Two 
of the persons sought to be brought on the record 
are minors. Therefore the petition contains a 
further prayer, viz. that guardians ‘ad litem’ be 
appointed for the said two minors. 

> (3) The question which the Joint Registrar has 

referred for decision is whether these two prayers 
could be combined in one petition or whether two 
separate petitions should have been presented. He 
has pointed out that prior to the coming into force 
of toe present rules in 1952 such a composite appli¬ 
cation could be made. He, however, doubts 
whether in view of rule 2(1) of Chapter IX of the 
Rules of Court such a composite application is 
now entertainable. 

The reason which has created a doubt in his 
niind is that under the aforesaid rule every appli¬ 
cation for substitution of names and every appli¬ 
cation for appointment of a guardian or next 
friend is to be "separately registered and number¬ 
ed". He feels that possibly an application like the 
present containing these two prayers is to be given 
two numbers — one as an application for substitu¬ 
tion of names and the other as an application for 
appointment of a guardian — and numbering one 
application twice may be impracticable. 

(4) Another aspect of the case, though not 
jessed by the Joint Registrar, but pointed out 
by toe learned Standing Counsel is whether the 
^visions of Court Fees Act are defeated by reason 
of two prayers being embodied in one petition. It 
is desirable to deal with both these aspects of the 

^ case in order to finally decide this point. 

(5) The question of court fee may be taken up 
Under Schedule II. article 1. of the Court 

Act (Vn of 1870) as amended in the State of 
Uttar Pradesh the entry is as follows: 


Tlnee rupees 
twelve annas. 


Application (e) When prespnted 
or petition to a High Court. 

noticed that it is toe application or 
Ration which is to be taxed with court fee. The 
number of prayers contained in the petition has 
,not been made the criterion tor determining the 
^ount of court fee. If there is one petition one 
1954 A11./93 & 94 


court fee of Rs. 3/12/- is payable, if tlw^re arei 
two separate documents they have to bf*ar two! 
separate court fees. 

It is possible to conceive of cases where it may; 
not be possible for a petitioner to a.sk for a definite 
relief, it may be that on account of circum.stances 
(all of which may not be witnin his knowledge) 
he may be entitled to one relief or another. In 
such circumstances he may ask for an alternative 
relief. He is not to pay more than one court fee 
ii he asks for an alternative relief, i will go fur¬ 
ther and hold that he is not to pay more than one 
court fee even if he asks for more than one relipfl 
primarily and not alternatively. The reason for 
this conclusion is that, as already stated thel 
number of reliefs is not the test for delerminingl 
the court fee on each application. 

(6) It will, therefore, follow that if a petition 
contains more than one prayer me Court cannot 
demand more than one court-fee. If the prayers 
are totally distinct and different from each other 
It IS of^n to Court to refuse some or all prayers 
^less they are embodied in separate documents. 
But while the Court may refuse some of the 
prayers on this ground it cannot demand payment 
of more than Rs. 3/12/- as court-fee in respect 

ground that it contains 

more than one prayer. 

Cited before ma 

on this point. But my attention has been drawn 
to some unreported decisions. On 16-10-1935 Iqbal 

tield in Second Ap^al 
that if a petition con- 
tt should be treated 
if A ■ application and a courWee 
should be paid m respect of each prayer, in other 

words, It was held that if the petition contS 
two piayeis two court-fees were to be paid. 


On 17-3-36 the same learned Judge re-affirmed 
1933^mnf?B)f^^^ ^ ‘Second Appeal No. 1434 of 


The matter came up again for decision before 

^he opinion 

that only one court-fee was payable irresoectiva 

contained in a 

He, howevei, went on to hold that although tha 
Court could not demand more than one court-fee 

refuse to grant more 

iNu. yuo 01 1946 (All) (O’ and he agreed with th^ 
view taken by Sulaiman C. J. 

(8) The position, therefore, is that if a oetition 
contains more than one relief the Court ic 

more than one PouS-fee but 

k™,*™ ih°. “** “r; “““ S S. 

can be laid down as 
to 'J^ich of the two prayers can legitimately be 

« wiU deS upon 
the encumstances of each case as to whether one 

or more prayers can legitimately be joined together 
and embodied in one petition. gecner 

(10) In the present petition there arp 

the legal repreLntati^e 
of the deceased respondent on the record and ^ 

other to appoint the guardians ‘ad litem’ of twn 

of them who happen to be minors Thl ^ ° 

prayers are closely connected with each oThIr 

a matter of fact the first prayer cannot 

ed unless the second is granted. grant- 

Th© Court esnnot briiiEr 2 l Dpr^n 
wthout hearing his objeftion^ if any and'’ff°H'^ 
happens to be minor the objections ca Jbe pu! 
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forward by him unless a guardian ‘ad litem* is aj;>- 
pointed. The appointment of a guardian is, there¬ 
fore, a condition precedent to the bringing on the 
record the deceased’s minor legal representatives. 

I In the circiunstances I am of opinion that these 
two prayers can legitimately be grouped together 
in one application and that the Court will not be 
.justified in refusing any one of them because they 
iare both contained in one document. 

Similarly, if a petition contains a prayer for bring- 
;ing the deceased’s legal representatives on the 
record and also a prayer for setting aside the 
abatement the two prayers will be interconnected 
that it will not be proper to reject them on the 
ground that they are contained in the same peti¬ 
tion. 

(11) A substitution application may, however, be 
made in certain cases more than 150 days after 
the death. In that case a prayer for granting a 
relief under S. 5 of the Limitation Act v/ill also 
have to be made. Article 176 prescribed a period 
of 90 days for making an application for bring¬ 
ing the deceased’s legal representatives on the re¬ 
cord. After the expiry of this period of 90 days 
an automatic abatement takes place and Art. 171 
prescribes a period of 60 days for setting aside the 
abatement. But if the petitioner has allowed the 
period of 150 (90 plus 60) days to expire and has 
made an application under S. 5 of the Limitation 
Act his prayer for condoning the delay is a separate 
and independent prayer. Such a prayer can, in 
my opinion, be rejected on the ground that it 
should not have been embodied in the substitu¬ 
tion application. 

(12) I am, therefore, of the opinion that consi¬ 
dered from the point of view of court-fee there 
is no bar to prayer for substitution of names and 
another for appointment of guardians being group¬ 
ed together in one petition. 

(13) Now I come to the second question, viz., 
whether in view of the provisions of rule 2(1) of 
Chapter IX the two prayers can be embodied in 
one application. 

In deciding this question it is necessary to take 
note of the historical back-ground. Before the 
coming into force of these Rules the practice in 
Allahabad High Court was that the appeals, revi¬ 
sions and reference were numbered, but no appli¬ 
cation presented during the pendency of the liti¬ 
gation was ever separately numbered or registered. 
All applications whether for stay of execut.on, for 
substitution of names, appointment of guardians 
or receivers, for injunction, or for any other in¬ 
terlocutory matter, were described as applications 
in appeals or revisions. No separate order-sheets 
were maintained in respect of such petitions. 

On the other hand, the practice in the erstwhile 
Chief Court at Lucknow, which was followed at 
Lucknow even after the amalgamation, was that 
every application was separately entered in the 
Miscellaneous Register and was given a separate 
number which was distinct from the number of 
the parent record. While the new rules were being 
framed it was considered desirable to establish a 
uniform practice and the choice had to be made 
out of the aforesaid two practices. The Lucknow 
practice was preferred and adopted. Therefore 

I while the rule says that all such applications “shall 
be separately registered and numbered” the inten¬ 
tion is to give them a number separate and dis¬ 
tinct from the number of the parent record. If, 
therefore, a composite petition Bke the present one 
Is given a number separate from the parent recora 
and is registered as a miscellaneous case the re¬ 
quirements of the rules will be complied with. It 
was not the intention of the rules that if a petition 


contained two prayers two separate numbers should 
be given and it should be registered as two sepa¬ 
rate cases. In my opinion the office will be comply¬ 
ing with the requirements of rule 2(1) by number¬ 
ing and registering such a composite application 
as one miscellaneous case. 

(14) Under chapter VI, rule 1, of the Rules of 
Court a separate order-sheet is to be attached to 
such a petition so that the history of that peti¬ 
tion may appear at the very first glance by having 
a look at that order-sheet. The object is not to 
mix up the orders passed on miscellaneous appli¬ 
cations with those passed in the appeal or revi¬ 
sion itself. 

(15) In the circumstances my reply to the query 
made by the Joint Registrar is that a petition 
containing two prayers, viz., one for substitution 
of names as legal representatives and the other 
for appointment of guardians ‘ad litem’ of the 
minors, is legally entertainable. 

R.G.D. Answer accordingly. 
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ROY J. (9-8-1954) 

State v. Deadley Misra, Opposite Party. 

Criminal Reference No. 371 of 1951, made by 
Judicial Officer, Jaunpur. 


Criminal P. C. (1898), S. 144 — VaUdity — {Coo- 
slilution of India, Art. 19(1) (a), (2) (as amended 
in 1951) ). 


Having regard to the Constitution (First 
Amendment) Act (1951) there can be no two 
opinions that S. 144 of the Code of Criminal 
Procedure was never in conflict with Art 
19(1) (a) of the Constitution of India. The 
phrase ‘reasonable restriction’ in Art. 19 con¬ 
notes that the limitation imposed upon a per¬ 
son in enjoyment of a right should not be 
arbitrary or of an excessive nature be 3 rond 
what is required in the interest of the public- 
An order promulgated under S. 144 of 
Code of Criminal Procedure by a District 
Magistrate for the maintenance of public pew 
and tranquillity, one of the clauses of which 
is that no one shall arrange, organise or take 
part in any demonstration whatsover, from the 
15th September 1950. to the 31st October 1950, 
must be taken as a reasonable order and not 
of an excessive nature beyond what was re¬ 
quired in the interest of the public. The pro¬ 
visions of S. 144 are valid. (Paras 2, 3) 


Anno: Cr. P. C., S. 144 N. 1. 


A. G. A., for the State; S. C. Khare, for Oppo¬ 
site Party. 

ORDER: This is a reference under S. 432, 
minal P. C., by the learned Judicial Officer m 
Jaunpur for a decision as to whether or not S. 1^ 
Criminal P. C., is ultra vires as it offends against 
Art. 19(1) (a) of the Constitution of India. 


(2) On 9-9-1950, an order under S. 144. Criming 
'. C.. was promulgated by the District Magistrate 
f Jaunpur with a view to prevent breach of 
nd to maintain public tranquillity. One of the 
lauses contained in that order was that no 
ball aiTange, organise or take part in any 
lonstration whatsoever. The order was to rem^ 
1 force from 16-9-1950 to 31-10-1950, both days’ 
^elusive. It was alleged on behalf of the pro- 
^ution that on 27-9-1950, Deadlev Misra m con- 
ravention of that order organised a Public rn^ 
ig at the crossing in Mohalla Tikli Tola ^d 1^ 
art in a demonstration and raised slogans like 
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••Inqilab Jindabad, Scxiialist Party Zindabad”, etc. 
The learned Magistrate held the accused guilty of 
breach of the order under S. 144, Criminal P C 
punishable under S. 188. I. P. C. 

The learned Magistrate, however, observed that 
since Art. 19(1) (a) of the Constitution of India 
gave unfettered right of freedom of speech and ex¬ 
pression to every citizen of India except for res¬ 
trictions imposed under Art. 19(2) of the Con¬ 
stitution which did not cover a contigency of the 
present nature. S. 144, Criminal P. C., must be 
held to be ultra vires. It appears that the learned 
Magistrate did not take into consideration the 
Constitution (First Amendment) Act, 1951 , which 
caine into force on 18-6-1951, by which Art. 19, 
as it originally stood, had been amended. 

By the amendment the following clause was sub¬ 
stituted for clause (2) of Art. 19: 

“(2) Nothing in sub-clause (a) of clause (1) shall 
affect the operation of any existing law, or pre¬ 
vent the State irom making any law, in so far 
as such law imposes reasonable restrictions on 
the exercise of the right conferred by the said 
sub-clause in the interests of the security of the 
State, friendly relations with foreign States, pub¬ 
lic order, decency, morality, or in relation to 

contempt of Court, defamation or incitement to 
an offence.” 

(3) The amendment further provided that no 
law in force in the territory of India immediately 
belore the commencement of the Constitution 
which is consistent with the provisions of Art. 19 
of the Constitution as amended by sub-s. (1) of 
S. 3 of the Amending Act shall be deemed to be 
void or ever to have become void on the ground 
only that, being the law which takes away or 
V abridges a right conferred by sub-cl. (a) of cl. (1) 
of Art. 19, its operation was not saved by cl. (2) 
of that article as originally enacted. Having re¬ 
gard to the Amending Act, there can be no tw'o 
opinions that S. 144, Criminal P. C., was never in 
co^ict with Art. 19(1) (a) of the Constitution of 
India. The phrase ‘reasonable restriction’ in Art. 
19 connotes that the limitation imposed upon a 
person in enjoyment of a right should not be arbi¬ 
trary or of an excessive nature bevond what is 
required in the interest of the public. An order 
promulgated under S. 144, Criminal P. C., by a 
District Magistrate for the maintenance of public 
and tranquillity of the nature promulgated 
in the present case must be taken as a reasonable 
order and not of an excessive natui*e beyond W’hat 
Was required in the interest of the public. 

My answer to the reference therefore Is that 
S. 144, Criminal P. C., is not in conflict with Art. 

, 19(1) (a) of the Constitution of India and that the 
provisions of that section are valid. A copy of 
this order shall be sent to the Magistrate by whom 
the reference was made who shall dispose of the 
case in terms of this order. In the circumstances 

of the case I make no order as to the costs of 
this reference. 

^•H.Z. Answer accordingly. 
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phondhey Prasad, Appellant v. Sewak and 
Others, Respondents. 

Second Ex. Decree Appeal No. 13 of 1951, against 
aecree of Civil J., Gonda, D/- 29-5-1951. 

(a) Civil P. C. (1908), O. 21, Rr. 1 (b), 15 — 

to the decree-holder” — (Civil P. C. (1908), Pre.) 

^ (Interpretation of Statutes — Addition of 
Words), 


An interpretation of statute that cannot be 
supported except by addition of words not 
found in the body of the statute itself Ls a 
strained one and must be rejected a.s un¬ 
warranted. Order 21, K. i itself neither con¬ 
tains the word ‘all’ nor the words “jointly at 
one time.” All that it connotes Is that pay¬ 
ment must be made to the decree-holder or 
decree-holders, and if they are shov/n or 
proved to have separate interests, separate 
payment to each of the decree-holders of their 
respective shares in the decretal amount is 
not barred nor prohibited. The statute, as it 
stands, does not postulate the joint concur- 

as a condition 

precedent of satisfaction of the decree. It 
cannot be held that the word ‘decree-holder’ 
must include the plural, ‘decree-holders’, and 
that hence payment must be made to ail the 
decree-holders jointly at one time. (Para 4; 
Anno: Civil P. C.. O. 21, R. 1 N. 8. 

^ATo' discussed in N. 3 

to o. 21, R. 1 AIR Com., extra' 

Civil P. C., O. 21, R. 15. N. 4. 

1953 Mulla: O. 21. R. 15 . P. 770 N. "Application 
.clecr^ (12 Pts. e.xtra in N. 4 to O. 21 

^^^^-—Connict between Lahore’ 

Uie other, noriced in Pts. 9, 10 and 11 in N. 4 to 
^1, R. 15 in AIR Com., not noticed in Mulla' 
Civil P. a. O. 21, R. 15 N. 8 

1953 Mulla: O. 21 . R. 15 P. 772 N. “Payment 
...... decree (Views of other Courts on Pt. (ni 

^ Question as to what* will 

nnfJi payment is made to one of decree- 

holdeis when they are members of Hindu conar 
cenary, not discussed in Mulla). ^ 

Civil P. C., Preamble N. 7. 

- I*-'-' 






.c .- cv J UUgXXltfXJl- 

debtor from paying off the share of one of 

that one 

of the joint decree-holders can take out exe¬ 
cution of the whole decree for the benefit of 
the entire body of decree-holders. Where the 
other two decree-holders have been paid off 
and yet the remaining decree-holder is seek¬ 
ing execution of the whole decree he is seek¬ 
ing ex'ecution of the whole decree not for the 
benefit of the entire body of the decree- 
holders but obviously for his own benefit. 


10 (11 tne Court 
in accordmg its permission cannot shut its 

eyes to the equities of the case. Thus, by 
aaopting the procedure prescribed by O. 21, 
R. 15 (1) the decree-holder places himself at 
the mercy of the Court, who can refuse to 
allow him to proceed. 


Further, in such a case, under sub-cl. (2) of 
O. 21, R. 15 it would be open to the Coui't 
to ^pose a condition that the entire money 
be deposited in Court and that out of it the 
applic^t decree-holder should be allowed to 
be paid only one-third of the amount of the 
decree and not the remaining two-third which 
has already been paid off. If the Court could 
impose a condition like that and stop in the 
end the eventual payment of two-third of 
money realized as a result of execution there 
seems to be no reason why the Court should 
not allow the satisfaction of two-third of the 
decree to be recorded in Court and aUow the 
execution proceedings to go on only wiOn 
respect to the remaining one-third from the 
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very beginning. This is certainly a more con¬ 
venient and expeditious mode of achieving the 
same purpose which is both just and equit¬ 
able. (Paras 6, 7) 

Anno: Civil P. C., O. 21, R. 1 N. 8. 

1953 iMulla: O. 21. R. 1 (Topic discussed in N. 8 
to O. 21, R. 1 in AIR Com. extra). 

Civil P. C., O. 21, R. 15 N. 4. 

1953 Mulla: O. 21, R. 15 P. 770 N “Application 

.decree” (12 Pts. extra in N. 4 to O. 21, 

R 15 in AIR Com.—Conflict between Lahore, 
Sind and Oudh on the one hand and Patna on 
the other, noticed in Pts. 9, 10 and 11 in N. 4 to 
O. 21, R. 15 in AIR Com., not noticed in Mulla). 
Civil P. C., O. 21, R. 15, N. 5. 

1953 Mulla ; O. 21, R. 15, P. 771 N. “Application 

.decree” (1 Pt. extra in N. 5 to O. 21, 

R. 15 in AIR Com.—1 Pt. extra in Mullah-Com¬ 
pare Pt. 3 in N. 5 to O. 21, R. 15 in AIR Com., 
Pt. (j) in Mulla and 9 Cal 482 (494) (PC) — 
Proposition (j) in Mulla seems to be inadequate. 

Civil P. C., O. 21, R. 15 N. 8. 

1953 Mulla: O. 21, R. 15, P. 772 N. “Payment 

.decree” (Views of other Courts on 

Pt. (nt not noticed in Mulla—Question as to what 
will happen when payment is made to one of 
decree-holders when they are members of Hindu 
coparcenary not indicated in Mulla). 

(c) Civil Ip. C. (190S), S. 38, O, 21, Rr. 1, 2, 15 
— Partial satisfaction. 

Where the decree does not specify the sepa¬ 
rate shares of various decree-holders but on 
the other hand does not also state that the 
pajmient of the decree has to be made in one 
in.stalment and not separately, by allowing 
payments of the respective shares of each of 
the decree-holder separately the provisions of 
the decree are not in any way contravened. 

If the rights of the several decree-holders were 
actually separate prior to the decree, the in¬ 
terposition of a decree cannot vary them for 
the purposes of its satisfaction. (Para 8) 

Anno: Civil P. C., S. 38 N. 8. 

1953 Mulla: S. 38. P. 166 N. “Powers. 

decree” and S. 47, P. 184 N. "(1) Questions. 

decree”. 

Civil P. C., O. 21. R. 1 N. 8. 

1953 Mulla: O. 21. R. 1 (Topic discussed in N. 8 
to O. 21, R. 1 in AIR Com., extra). 

Civil P. C.. O. 21, R. 2 N, 9. 

1953 Mulla: O. 21, R. 2 (Topic discussed in N. 9 
to O. 21, R. 2 in AIR Com. extra — See however, 

N. “Agent” on P. 759 in Mulla). 

Civil P. C., O. 21, R. 15 N. 4. 

1953 Mulla: O. 21. R. 15. P. 770 N. “Applica¬ 
tion.decree” (12 Pts. extra in N. 4 to 

O. 21. R. 15 in AIR Com.—Conflict between 
Lahore, Sind and Oudh on the one hand and 
Patna on the other, noticed in Pts. 9, 10 and 11 
in N. 4 to O. 21. R. 15 in AIR Com. not noticed 
in Mulla). 

Civil P. a, O. 21, R. 15 N, 5. 

1953 Mulla: O. 21, R. 15. P. 771 N. “Application 

.decree” (1 Pt. extra in N. 5 to O, 21. 

R. 15 in AIR Com.—1 Pt. extra in Mulla — 
Compare Pt. 3 in N. 5 to 21, R. 15 in AIR 
Com., Pt. (j) in Mulla and 9 Cal 482 (494) (PC) 
—Proposition (j) in Mulla seems to be inade¬ 
quate). 

Civil P. C., O. 21, R. 15 N. 8. 

1953 Mulla: O. 21. R. 15, P. 772 N. “Payment 
.decree” (Views of other Courts on 


A. L R. 

Pt. (n) not noticed in Mulla—Question as to what 
will happen when payment is made to one of 
decree-holders when they are members of Hindu 
coparcenary, not indicated in Mulla). 

(d) CinI P. C. (1908), O. 21, Rr. 1, 2, 15 - 
Payment to one decree-holder. 

It is not open to one of the two joint decree- 
holders of a decree to certify satisfaction of 
the whole decree so as to bind the other 
decree-holder although he can certify satis¬ 
faction in respect of his own interest in the 
decree. Case law discussed. (Para 11) 

Anno: Civil P. C., O. 21, R. 1 N. 8. 

1953 Mulla: O. 21. R, l (Topic discussed in N. 8 
to O. 21, R. 1 in AIR Com. extra). 

Civil P. C., O. 21. R. 15 N. 8. 

1953 Mulla: O. 21, R. 15 P. 772 N. “Payment 

.decree” (Views of other Courts on Pt. 

(n) not noticed in Mulla — Question as to what 
will happen when payment is made to one of 
decree-holders when they are members of Hindu 
coparcenary not discussed in Mulla). 

CASES REFERRED; Paras 

(A) (V4) AIR 1917 Mad 988: 35 Ind Cas 157 9 

(B) (V21) AIR 1934 Mad 330: 57 Mad 696 10 

(C) (V36) AIR 1949 Mad 790: ILR (1950) 

Mad 285 (FB) 10 

(D) (’04) 26 All 334: 1 All LJ 40 10 

(E) (-06) 28 All 252: 3 All LJ 49 10 

(F) (V30) AIR 1943 Pat 188; 207 Ind Cas 250 11 

(G) (V5) AIR 1918 Oudh 91: 4 Oudh LJ 735 11 

H. D. Srivastava. for Appellant; Bhawani Shan¬ 
kar, for Respondent No. 1. 

JUDGMENT: This appeal arises out of execu¬ 
tion proceedings. 

(2) It would appear that a mortgage decree was 
passed in favour of three brothers, namely, Ram 
Sewak, Ram Sudhist and Ram Naresh against one 
Sewak, minor, who is respondent No. 1 in this 
appeal. After the said decree was passed, a two- 
Ihird share belonging to two of the brothers, 
namely, Ram Sewak and Ram Naresh was paid 
off and only the remaining one-third share belong¬ 
ing to Ram Sudhist remained unsatisfied. Dhon- 
dhey Prasad son of Ram Sudhist put in an 
application for execution in respect of the entire 
amount of the decree. An objection was made on 
behalf of the judgment-debtor that the two-third 

share belonging to the two other decree-holders 
having been paid off and satisfaction in respect 
of the said payment having been recorded by the 
Court, execution should be allov/ed to proceed only 
in respect of the remaining one-third share be¬ 
longing to the applicant decree-holder. 

On behalf of the decree-holder, it was argued 
that payment should have been made to all the 
decree-holders and any partial payment of the 
decree in respect of the shares of' the other 
decree-holders cannot be recorded or recognized 
by the Court and should therefore be ignored 
altogether. The execution Court gave effect to the ^ 
objection of the judgment-debtor and held that 
execution could be allowed to proceed only in 
respect of the remaining one-third share belonging 
to the appellant decree-holder. The decree-holder 
took the matter up in appeal. His appeal having ^ 
been dismissed, he has filed this second appeal 
in the High Court. 

(3) Having heard learned Counsel for the appel¬ 
lant. I am of opinion that this appeal must be 
dismissed. It may be noted at the very outset 
that it Ls not claimed on behalf of the appellant 
decree-holder that he is entitled to the entire 
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amount of the decree nor is it stated on his behalf 
that the two other decree-holders were not entitled 
to two-third share which has been paid off to them 
or to their heirs. On behalf of the decree-holder 
reliance has been placed on the provisions of O. 21, 
R. 1, Civil P. C. which provides as follows: 

'‘All money payable under a decree shall be paid 
as follows, namely— 

(a) . 

(b) out of Court to the decree-holder; or 

(c) .” 

(4) It is argued by the learned Counsel that 
the word ’decree-holder’ must include the plural, 
‘decree-holders’, hence payment must be made to 
all the decree-holders jointly at one time. The 
statute itself neither contains the word ‘all’ nor 
the words “jointly at one time”. All that it 
connotes is that payment must be made to the 
decree-holder or decree-holders, and if they are 
shown or proved to have separate interests, in my 
opinion, separate payment to each of the decree- 
holders of their respective shares in the decretal 
amount is not barred nor prohibited. The statute, 
as it stands, does not postulate the joint concur¬ 
rence of all the decree-holders as a condition 
precedent of satisfaction of the decree. An inter¬ 
pretation of statute that cannot be supported 
except by the addition of words not found in the 
body of the statute itself is a strained one and 
must be rejected as unwarranted. The interpre¬ 
tation sought to be given to this provision of law 
by the learned Counsel for the appellant if ac¬ 
cepted might result in hardship in certain cases 
where a joint decree is passed in favour of a 
number of decree-holders having separate and 
divisible shares in the decretal amount. 

If, for example, one of the decree-holders has 
gone abroad or is untraceable for the time being, 
then according to the interpretation placed by the 
learned Counsel for the appellant, it would not 
be possible for the judgment-debtor to pay off 
the share or shares of the remaining decree- 
holders out of Court. Nor would it be possible for 
the remaining decree-holders to accept out of 
court payment of their shares in the decretal 
amount in partial satisfaction of the decree. It 
would also not be possible for the Court to record 
satisfaction of such payment in Court. Puither 
where partial payment of the respective shares of 
other decree-holders has been made by the judg¬ 
ment-debtor, it would enable the remaining decree- 
holders to still insist on the pa^anent of the 
entire amount and to ask the Court to disregard 
such payment in execution proceedings. This is 
exactly w^hat has happened in this case. The 
^situation created w'ould certainly be inequitable. 

On behalf of the minor respondent a serious 
grievance has also been made that in spite of the 
fact that the mortgage-decree is a long standing 
one, its redemption by the minor is being pro¬ 
tracted by the decree-holders by the adoption of 
such delaying tactics. I would be loath to place 
an interpretation that might lead to consequences 
so unfair, unless the words of the statute clearly 
warrant it. 

(5) The learned counsel also placed reliance on 
the provisions of O. 21, R. 15, Civil P. C. Order 
21, R. 15 provides as follows: 

“(1) Where a decree has been passed jointly in 
favour (Jf more persons than one, any one or 
more of such persons may. unless the decree 
imposes any condition to the contrary, apply 
for the execution of the whole decree for the 
benefit of them ail, or, where any of them has 
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died, for the benefit of the survivors and the 
legal representatives of the deceased. 

(2) Where the Court sees sufficient cause lor 
allowing the decree to be executed on an appli¬ 
cation made under this rule, it shall make such 
order as it deems necessary for protecting the 
interests of the persons w'ho have not joined in 
the application.” 

(G> I do not see how the above provision of law 
deprives a judgment-debtor from paying off the 
share of one of the decree-holders. All that it 
says is that one of the joint decree-holders can 
take out execution of the whole decree for the 
benefit of the entire body of decree-holders. In 
the present case the other decree-holders have 
been paid off, and yet the remaining decree-holder 
is seeking execution of the whole decree. He is, 
therefore, seeking execution of the whole decree 
not for the benefit of the entire body of the de¬ 
cree-holders but obviously for his own benefit. This 
interpretation is. therefore, contrary to the spirit 
of O. 21, R. 15(1). 

C7i This matter can be put in another form. 
Under the provisions of O. 21, R. 150) where one 
of the decree-holders proceeds to execute a decree 
on behalf of all the decree-holders, he can do it 
only for the benefit of all of them. This, how¬ 
ever, is not an unconditional or inherent right of 
the decree-holder. It is within the discretic'n of 
the Court to allow it. The Court in according its 
permission cannot shut its eyes to the eoifties ol 
the case. Thus by adopting the procedure pre¬ 
scribed bv O. 21. R. 15('l) the decree-holder places 
himself at the mercy of the Court, who can refuse 
to allow iiim to proceed. Further in such a case, 
under sub-clause (2) of O. 21, R. 15 it is open 
to the Couit to allow such an application on such 
conditions as it seems necessary to impose for 
protecting the interests of the other persons who’ 
have not joined in the application. 

It would, therefore, be open to the Court in 
such a case to impose a condition that the entire 
money be deposited in Court and that out of it 
the aoplicant decree-holder should be allowed to 
be paid only one-third of the amount of the de¬ 
cree and not the remaining two-thirds which has 
already been paid off. In this particular case 
there seems to be a conflict between the tlmee 
decree-holders and a direction like that would be 
justifiable under the provisions of O. 21. R. 15(2). 
Civil P. C. If the Court could impose a condi¬ 
tion like that and stop in the end the eventual 
payment of two thirds of money realized as a re¬ 
sult of execution there, seems to be no reason 
why the Court should not allow the satisfaction 
of two-thirds of the decree to be recorded in 
Court and allow the execution proceedings to go 
on only with respect to the remaining one-third 
from the very beginning. This is certainly a more 
convenient and expeditious mode of achieving the 
same purpose which is both just and equitable. 

(8) The learned couasel for the appellant also 
argued that it is not open to the execution Court 
to go behind the decree in view of the fact that 
the shares of the various decree-holders have not 
been specified in the decree itself. I am unable 
to see how by allowing payments of the respec¬ 
tive shares of each of the decree-holders sepa¬ 
rately. the provisions of the decree are in any 
way contravened. The decree no doubt does not 
specify the separate shares of the various decree- 
holders. On the other hand, it does not also state 
that the payment of the decree has to be made 
in one instalment and not separately. There is 
nothing in the decree itself expressly’ stating or 
indicating that integrity of the decretal amount 
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cannot be broken in execution proceedings. The 
decree itself is quite silent on the point and does 
not say anything one way or the other as to the 
manner or mode in which the decree is to be 
satisfied. 

It may be mentioned in this connection that 
the learned counsel has not stated that the other 
two decree-holders did not have separate shares 
in the amount of the decree. On the other hand, 
the grounds of appeal hied by him indicate that 
this is not a case of a joint Hindu family in which 
case the interests of the various decree-holders 
could not be considered to be separate or divi¬ 
sible. Reference in this connection may also be 
made to O. 21. R. 2 which does contemplate 
partial satisfaction of the decree. If the rights of 
the several decree-holders were actually separate 
prior to the citcree. I do not sec how the inter¬ 
position of a decree can vary them for the pur¬ 
poses of its satisfaction. 

(9) Learned counsel for the appellant has relied 
on — 'Mohomed Silav Sahib & Co. v. Nabi Khan 
Sahib*. AIR 1917 Mad 988 (A), in which it was 
held that payment of the amount cl a decree to 
two out of three joint decree-holders cannot be 
treated as satisfaction of the decree even in part 
unless it is admitted by the third decree-holder 
or unless it is proved that he and the other two 
decree-holders to whom the money was paid owned 
separate and definite shares in the joint decree 
debt. In this particular case, it has been esta¬ 
blished that the tw'o other decree-holders owned 
separate and distinct shares in the decree. This 
ruling, therefore, is of no avail to the learned 
counsel. 

(lOi The learned counsel tor the appellant also 
relied on a Bench decision of the same High Court 
reported in — ‘V. N. Muthuswamy Iyer v. V. S. 
Narasimha Avyar’. AlPi 1934 LTad 330 (B). In this 
case it was held that satisfaction of the whole 
decree entered upon the report of one of the joint 
decree-holders alone would amount to a violation 
of the provisions of O. 21, R. 15. Civil P. C. It 
may be mentioned that this was the case of a 
firm consisting of the brothers of a joint Hindu 
family. The facts of the present case, therefore, 
are distinguishable from this case. Moreover, in 
the present case, satisfaction has not been record¬ 
ed of the whole decree but only of a part of the 
decree, i.e.. in respect of the share of the tw'o of 
the decree-holders. The satisfaction recorded is 
not in excess of their share. 

Further, it may be noted that the view of law 
taken in the above two cases cited on behalf of 
the appellants bv their learned counsel was not 
approved of by a Full Bench of the Madras High 
Court itself. This case is reported in — ‘Hanu- 
manthappa v. Seethayya & Co.’. AIR 1949 Mad 
790 (FB) (C). The learned counsel also relied on 
two cases of the Allahabad High Court reported 
in — ‘Moti Ram v. Hannu Prasad’. 26 All 334 (D) 
and — ‘Lachman Das v. Chaturbhuj Das’. 28 All 
252 (E) in which it was held that it was not open 
to one of tw’o or more joint decree-holders to cer¬ 
tify payment of the entire decree without being 
authorized by the other or others to do so. As 
already mentioned, in the present ca.se the other 
decree-holders have not certified the payment of 
the entire decree. They have only certified pay¬ 
ment of their own share of the decree. Thus, 
neither of the two Allahabad cases cited by the 
learned counsel for the appellant have any appli¬ 
cation to the present case. 

(11) In my opinion, the correct law on the point 
has been laid down by Fazl All J. (later on a 
Judge of the Supreme Court of India) in the case 
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reported in — ‘Adikando Panigrahi v. Yetiraju 
Narayanaswami’, AIR 1943 Pat 188 (P). In this 
case, it was held that it is not open to one of 
the two joint decree-holders of a decree to certify 
satisfaction of the v/hole decree so as to bind the 
other decree-holder although he can certify satis¬ 
faction in respect of his own interest in the de¬ 
cree. The learned counsel for the respondents has 
invited my attention to a case reported in — ‘Ram 
Dutt v. Deota Din’, AIR 1918 Oudh 91 (G) in 
which it was held that where money is advanced 
by two co-mortgagors without any specification of 
shares, the presumption is that each of them ad¬ 
vanced half the money; and if one of them ac¬ 
cepts satisfaction of his interest as mortgagee 
from the mortgagor the result is that the only 
mortgagee interest outstanding is the interest of 
the other co-mortgagee which extends to half of 
the mortgage money. This case supports the con¬ 
tention advanced on behalf of the respondents. 

(12) Having given my serious consideration to 
this case, I have come to the conclusion that this 
appeal has no substance. It is accordingly dis¬ 
missed with costs. Leave to appeal to a Bench 
is asked for and is allowed. 

D.H.Z. Appeal dismissed. 
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MALIK C. J. AND SAPRU J. (13-1-1954) 

Baseshwar Dayal and another, Applicants v. Mst. 
Bhagwati Devi and others. Opposite Party. 

Civil Revn. No. 189 of 1949 connected wdth Civil 
Revn. Nos. 190, 191 and 192 of 1949. against Order 
of Addl. Dist. Judge, Meerut, D/- 25-1-1947. 

fa) Civil P. C. (1908), Pre — Marginal notes and 
heading — (Interpretation of statute). 

The interpretation of the clear language of 
the section cannot be controlled either by the 
marginal notes or by the heading. (Para 10) 
Anno; Civil P. C.. Pre, N. 10, 11. 

(b) Provincial Insolvency Act (1920), S. 61 (6) 
Debts entered into schedule — Distinction as re¬ 
gards interest. 

Section 61(6) is intended to provide that if 
there is a surplus after payment of all the 
debts entered in the schedule then all the cre¬ 
ditors are to be treated equally and for the 
deprivation during the pendency of the Court 
proceedings they are to be compensated at ft 
fixed rate. The section, therefore, applies to 
all debts entered in the schedule whether there 
was or was no stipulation between the credi¬ 
tors and the debtors as regards some of the 
debts about payment of interest. # 

(Paras 10 and 16) 

The word “all debts entered in the schedule” 
can be interpreted only to mean that the Legi^ 
lature had intended that all debts so entered 
must carry interest at 6 per centum per annum 
and as the proceedings after the date of ad¬ 
judication affect all the creditors in the same 
way there is no reason why a difference should 
be made between one set of creditors and 
another set of creditors. (1891) 2 QB 574, Rel. 
on. Case law referred. (Para 9) 

Anno: Pro. Insol. Act, S. 61 N. 6. 

(c) Provincial Insolvency Act (1920), S. 61(6) — 

Rate of interest is excessive. , 

Interest at 6 per cent, provided in S. 61(6), 
according to the rates now prevailing, is exce^ 
sive. The Chvil Courts do not now awara 
interest at a rate higher than 3 to 34 per cent. 
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per annum as pendente lite and future interest. but the lower appellate Court was not justified 


(Para 18) 

Anno; Pro. Ins. Act, S. 61 N. 6. 

CASES REFERRED: Paras 

(A) (V13) AIR 1926 All 289; 24 All LJ 244 11 

(B) (V13) AIR 192G All 361: 24 All LJ 441 11 

<C) (1905) 1905-2 KB 666: 74 LJKB 694 11 

(D) (’86) 13 Cal 66 12 

<E) (1863) 1 Mad HCR 217 12 

(P) (V35) AIR 1948 Mad 64: 1947-1 Mad LJ 242 12 

(G) (V8) AIR 1921 Lah 346: 1 Lah 368 12 

(H) (1891) 1891-2 QB 574: 61 LJQB 15 16 

K. C. Mittal, for Applicant; B. L. Gupta, for 
Opposite Party. n 

MALIK C. J.; 

These four Civil Revisions under S. 75 of the 
Provincial Insolvency Act, 1920 (Act 5 of 1920> can 
be disposed of by one judgment. 

(2) L. Bislieshwar Dayal and Dhanushdhari 
Kirpal were adjudicated insolvents in the year 1928. 
The Ofi&cial Receiver in possession of tne estate 
of the insolvents paid by instalments a sum of 
Rs. 28,678/- odd to the creditors of the Insolvents. 
The total debts entered in the schedule amount/- 
ed to Rs. 1,49,190/- odd. The insolvency proceed¬ 
ings had been pending till 1945 and the insolvents, 
it is said, approached a relation or friend of theirs 
who advanced them a substantial sum of money 
and from that amount the insolvents paid a tocal 
sum of Rs. 69,928/- odd to some of the creditors 
in full satisfaction of their debts. Debts to the 
extent of Rs. 47,611/- odd entered in the schedule 
remained unpaid and as the creditors refused to 
accept the amount out of Court that amount 
was deposited in Court and in Novemi^er, 1945 an 
application for annulment of the adjudication v/as 
made on behalf of the insolvents on the ground 
that all the debts by reason of the deposit of Rs. 
47,611/- odd must be deemed to have been paid 
up in full. 

(3) This application was opposed by certain credi¬ 
tors and on 29-3-1946 the learned Civil Judge exer¬ 
cising insolvency powers came to the conclusion 
that the adjudication could not be annulled imless 
the insolvents paid a certain further amount so 
that interest payable to all the creditors during 
the period of adjudication could also be paid up. 
On 26-4-1946 the insolvents filed an application 
for review which was granted by the learnt Judge 
on 8-5-1946. Against tne order granting the review 
application, four appeals by four sets of creditors 
were filed in the Court of the learned District 
Judge who allowed these appeals on 25-1-1947. The 
learned Judge held that grounds of granting re¬ 
view had not been made out and the learned Civil 
Judge exercising insolvency powers should not have 
therefore granted the application of 26-4-1946. Even 
on the merits the learned District Judge was not 
satisfied that all the creditors had been paid in 
lull. 

(4) It has been conceded by Mr. Pathak that 
if we are not satisfied that all the debts were paid 
in full the application for annulment must fail 
on that ground and it would therefore be not 
necessary to go into the question whether review 
was propei-ly granted. The learned Judge pointed 
out that apart from other defects notice of the 
review application was not served on four of the 
creditors Anand Prakash, Kasturi Devi, Shiam 
Sunder and Kamala. Notices were not issued to 
them and information of the review application 
was not given even to their counsel. Mr. Pathak 
has however urged that that might be a ground 
for sending the case back to the learned Civil Judge 


in allowing the appeals and dismissing the appli¬ 
cation for annulment of the adjudication. 

(5) Coming to the merits of the application, 
S. 35 of the Provincial Insolvency Act provides 
that where, In the opinion of the Court, a debtor 
ought not to have been adjudged insolvent, or 
wnere it is proved to the satisfaction of the Court, 
that the debts of the insolvent have been paid in 
lull, the Court may annul the adjudication. It is 
not the applicants' case that the applicants should 
never have been adjudged insolvents. They based 
their case on the second part of the section that 
the debts of the insolvents had been paid in fuU. 
Ill that connection reference ha.5 been made to 
S. 33 whieii provides preparation of the schedule 
of debts and S. 48 which provides for interest prior 
to the date of adjudication and before the date 
of payment. 

(6) The amount deposited by the applicants waa 
sufficient to pay off the amoimt mentioned in the 
schedule. If the applicants are liabie to pay up 
the interest alter the date of adjudication then 
it is admitted that it cannot be said tnat the 
amount deposited is sufficient to pay off all the 
debts in full. The argument of Mr. Pathak, learn¬ 
ed counsel for the applicants, however, is that 
under S. 6it6i of the Provincial Insolvency Act 
interest after the the date of adjudication is pay¬ 
able only on debts which carried interest, and he 
has submitted that as the bulk of the liability con¬ 
sisted of bahi kliata debts for which there was no 
stipulation as regards payment of interest S. 61(6) 
of the Provincial Insolvency Act did not entitle 
the Court to allow interest after the dale of adjudi¬ 
cation. 

(7) The point, therefore, for consideration is the 
interpretation of S. 61(6). It being admitted that 
if S. 61(6 j provides that interest has to be paid 
on all debts irrespective of the fact whether there 
was stipulation or not about payment of interest 
then it cannot be said that the amount deposited 
was sulficient to pay off all the debts including 
interest payable thereon. 

(8) Section 48 of the Provincial Insolvency Act 
deals with the question as to payment of interest 
up to the date of adjudication (which under S. 28 
(7) dates back to the date of application) both on 
debts which carried interest as well as‘debts re¬ 
garding which there is no stipulation as regards 
payment of interest. Under S. 48(1) on any debt 
whereon interest is not reserved or agreed for, 
interest is payable at the rate not exceeding 6 per 
centum per annum if there is a written instru¬ 
ment under which the debt is payable at a certain 
time and the Lime has already expired before the 
date of adjudication or when a demand in writ¬ 
ing has been made for payment of the amount 
and the debtor has been notified that interest will 
be claimed from the date of demand until the 
time of payment. 

As regards the debts which carried interest, S. 48 
(2) provides a maximum limit of 6 per centum 
per annum in the rate of interest, but preserves the 
right of a creditor to receive out of the debtor’s 
estate any higher rate of interest, to which he may 
be entitled after all the debts proved have been 
paid in full. Section 48 has nothing to do with 
interest after the date of adjudication and the only 
section dealing with this matter is S. 61(6) which 
is as follows: 

“61(6) Where there is any surplus after payment 
of the foregoing debts, it shall be applied in pay¬ 
ment of interest from the date on which the 
debtor is adjudged an insolvent at the rate of 
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six per centum per annum on all debts entered 
in the schedule.” 

(9) On the clear language of the sub-section it 
cannot be denied that if there is a surplus after 
payment of the debts entered in the schedule then 
all debts so entered are to carry interest at a fixed 
rate of six per centum per annum. This appears 
to us to be also just and equitable as this interest 
has accrued during the pendency of the insol¬ 
vency proceedings. The delay in the payment after 
the adjudication of the insolvent works exactly 
in a similar manner on all creditors and they are 
all equally prevented from claiming their dues by 
reason of the pendency of the insolvency proceed¬ 
ings. 

The proceedings after the date of adjudication, 
it appears to us, therefore, should be deemed to 
liave affected all the creditors in the same way 
and there is no reason why a difference should 
be made between one set of creditors and another 
set of creditors. The words “all debts entered in 
the schedule” can be interpreted only to mean 
that the legislature had intended that all debts 
so entered must carry interest at 6 per centum 
per annum. In all ordinary civil cases S. 34, 
Civil P. C. gives the civil Courts a right to direct 
payment of interest though the interest is payable 
at the discretion of the Court. Only in suits based 
on mortgages the contractual rate of interest has 
to be paid up to the date fixed fur payment. 

(10) Mr. Pathak’s argument however is based on 
the marginal notes and the heading. The marginal 
note to S. 61 is ‘Priority of debts' and the head¬ 
ing is ‘Distribution of Property'. Mr. Pathak has 
urged that S. 61(6) was not intended to give to 
the creditors a right which they did not possess 
and the section merely sets out how the property 
has to be divided and in what order the debts are 
to be paid. The interpretation of the clear language 
of the section however cannot be controlled cither 
by the marginal notes or by the heading. And, 
as we read the section, we have no dou’ot that 
the section was intended to provide that it there 
is a surplus after payment of all the do'ots entered 
in the .schedule then all the creditors are to be 
treated equally and for the deprivation during the 
pendency of the Court proceedings they are to 
be compensated at a fixed rate. 

(11) Onjy two cases of this Court that have been 
cited and which, it is said have some bearing are 
the decision of Sulaiman and Mukerji JJ. in — 
'Muhammad Ibrahim v. Ram Chandra', AIR 1926 
All 239 (A) and Sulaiman and Boys JJ. in — 
‘Ganga Sahai v. Mukarram Ali Khan’, AIR 1926 
All 381 (B). ‘Muhammad Ibrahim’s case (A)’ is not 
a direct authority on the point. The question for 
consideration belore the Bench was whether it 
could be said that all the debts had been paid in 
full when the debts had been paid in part and the 
creditor had foregone his claim to the rest and 
the learned Judge relying on a decision in ‘In re; 
Keet’ (1905) 2 KB 666 (C) and certain decisions 
of Indian Courts came to the conclusion that in 
6 uch circumstances it could not be said that the 
debts had been paid in full. It was pointed out 
in that case that the annulment of adjudication 
really meant that the insolvent should not have 
been adjudged Insolvent at all or even though 
there might have been some justification for ad- 
tjudging him an insolvent at a. particular date the 
circumstances had so changed that he was no 
longer an insolvent at all. The learned Judge 
pointed out the difference between annulment of 
adjudication and discharge of the insolvent. 

In the other case of 'Ganga Sahai v. Mukarram 
Ali Khan (B)’ from the judgment it does not ap 


pear that the point was clearly considered though 
the observation in the body of the judgment of 
Sulaiman J. is in favour of the view that we are 
inclined to take as he has in more places than 
one in the judgment laid stress on the words "all 
debts entered in the schedule". 

(12) In support of learned counsel’s contentions 
decisions of Norris J. in ‘In re Mahomed Mahmud 
Shah’ 13 Cal 66 (D) and in Tn re Thomas Pereira', 
1 Mad H C R 217 (E) have been cited. Learned 
counsel has however admitted that these cases 
are no authority on the interpretation of S. 61(6) 
and are based on the view taken in England. 
Reference has also been made to the case of — 
‘Official Receiver v. Rao & Co.’, AIR 1948 Mad 64 
(F). a case under the Indian Companies Act, 
where the learned Judge, Mr. Justice Clark, le- 
leiTed to certain English cases and held that dur¬ 
ing the pendency of the liquidation proceedings 
only those creditors whose debts carried inter^ 
were entitled to interest on the debts. The learn¬ 
ed Judge differed from a decision of You^ J. and 
pointed out that Young J. had not given any 
reason of his own for coming to a contrary con¬ 
clusion but had relied on a decision of the Lahore 
High Court in — 'Devi Ditta v. Official Liquidator, 
Amritsar Bank Ltd.’, AIR 1921 Lah 346 (G); but 
lhao the Lahore case was no authority for the 
proposition as in that case there was stipulation 
as regards payment of interest. In the judgment 
of Clark J. also no reference was made to the provi¬ 
sions of the Provincial Insolvency Act. 

No other case either of Indian Courts or Courts 
in England, has been cited at the Bar. We have, 
however, looked into the Presidency Towns Insol¬ 
vency Act, 1909 (Act 3 of 1909) S. 49(6) of which 
is e,:actly similar and its provisions are as fol¬ 
lows : 

“49(0) Where there is any surplus after payment 
of the foregoing debts, it shall be applied in 
payment of interest from the date on which the 
debtor is adjudged an insolvent at the rate of 
six per centum per annum on all debts proved 
in the insolvency.” 


(13) The words “proved in the insolvency" or 
the v/ords “entered in the schedule” do not seem 
to make any difference as all debts proved in the 
insolvency have to be entered in the schedula We 
have also looked up the English Bankruptcy Act, 
1914, 4 and 5 George V, Chapter 59, S. 33(8) of 
which is 9s follows; 

“33(8). If there is any surplus after payment of 
the foregoing debts, it shall be applied in pay* 
rnent of interest from the date of the receiving 
order at the rate of four pounds per centum 
per annum on all debts proved in the bank¬ 
ruptcy.” 


(14) Tn Williams on Bankruptcy, sixteenth edi¬ 
tion, no ease relevant on the point has been cited. 
The only note on this sub-section at page 234 is 
as follows ; 

“Sub-section (8) does not apply to a deed of 
arrangement unless there is some provision, eX' 
press or implied, in the deed for payment of 
interest.” 


We have examined the case to which reference 
has been given for the said proposition and ftid 
that it is not relevant for the decision of the point 
raised before us. 


(15) The result, therefore, is that though tbe 
language of -the Bankruptcy Act in 
also the Presidency Towns Insolvency Act 
are similar to the language of S. 61(6) of w 
Provincial Insolvency Act, no authority direeuy 
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point and helpful to the interpretation 
of Che section has been cited or is available. 

Pathak after we had delivered the judg- 

Sv TmH US to certain remarks made 

Adcr° Browne, Ex parte 

T.nrH TncK^^ ^ ^hc Icamed 

Ijord Justice says: 

express provisions relating to interest 

and the Rules oi 
1886 section 40, sub-s. 5, and rule 20 in the 

Second Schedule to the Act. Section 40, sub-s 5 

applies to interest after the date of the receiving 

applies to all debts proved, whether 
they bear interest or not (thus extending the 

ABankruptcy Law, 8 th Ed., Vol. 1 , 
p. 207); It gives interest on all debts proved at 
4 per cent, irom the above date; but it only comes 
into operation where there is a surplus after 
payment in fuU of all the debts proved.” 

authority and is in complete 
uf the view that we have taken. We have 
no hesitation in holding that S. 61(6j 
of the Provincial Insolvency Act applies to all 
debts entered in the schedule whether there was 
or w«^ not a stipulation between the creditors 
and Uie debtors as regards some of the debts about 
payment of mtcrest. 

(17) The question then arises whether there w^as 

denied that there is house 
proi>erty and zamindari proi>erty (and now after 
abolition of the zamlnclan the compensation pav- 
able for It) m the hands of the omcial Receiver 

the order of annulment was 

^ insolvents had provided 

lunos from some private source which they claimed 

a .oan made to them by some kind friend or 
^lation would make no difference. Therefore, the 
^siuon IS that the insolvents have paid out of 
Court Rs. 69,928- odd to creditors and have paid 
into Court Rs. 47,611/- odd. The Official Receiver 
^ paid to the creditors Rs. 28,678/-. The debts 
entered in the schedule can therefore, bo said to 
nave been paid up. The house property and th"' 
^mmdari property in the hands of the Official 
receiver must now be deemed to be surplus in his 
j^nas and the creditors were entitled to claim 
^terest under S. 61(6) of the Act. So long as 
mat mtoesc is not paid, it cannot be held that 
tne debts have been paid up in full. In tliis view, 

It IS not necessary to go into the question whether 

Civil Judge exercising insolvency powers 
could entertain the application for review and 
8 T&nt it. 

(18) The result, therefore, is that these revisions 
^ii and are dismissed. These are, however, cases 
where m our view the insolvents have behaved 
m a very decent manner in securing funds exceed¬ 
ing Rs. 1,16,000/- for payment to their creditors. 

we have already remarked in another case, 

interest at 6 per cent, provided in S. 61(6), accord- 

rates now prevailing, is excessive. Civil 

^urts do not now award interest at a rate higher 

man 3 to per cent, per annum as pendente’ lite 

and future interest. In the circumstances, in our 

vie^ these are fit cases where the parties should 

be directed to bear their ovm costs in all the 
Courts. 


D.R.R. 


Applications dismissed 
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V. BHARGAVA J. (4-1-1954) 

Jang Bahadur, Applicant, v. Dist. Magistrate 
Banaras and others, Opposite Party. 

Civil Misc Writ No. 117 of 1952. 


(a) Houses and Bents — U. F. (Temporary) 
Control of Rent and Lvictiou Act (3 of 1947), S. 17 
— Rules under — R. 4 _ Allotment should be 
made wilhia one month of intimation of vacancy. 

A landlord gave the notice of vacancy to 
the Assistant Rent Control and Eviction 
Officer on 1-6-1950. Then on 11-7-1950 he sent 
an application nominating F as his tenant 
i^der R. 4 and reque.sting the Assistant Rent 
Control and Eviction Officer to pass an order 
of allotment in favour of F. On the .same day 
one J, also had applied for the allotment in 
his favour. The Assistant Rent Control and 
Evictioii Officer passed the order directing the 
icindlord not to let out the shop to any one 
\vithout his order and then on 3-8-1950 held 
that F who had occupied the shoo in the mean- 
tirne was an unauthorised occupier and wa-=: 
liable to be ejected. On 12-8-1950 he further 
passed an order of allotment in favour of J. 

Held that no allotment was made by the 
Assistant Rent Control and Eviction Officer 
within one month of the receipt of the notice 
01 vacancj’. The landloid had a right to nomi¬ 
nate Ivs own tenant and to send the nomi¬ 
nation to the Assistant Rent Control and 
Eviction Officer. I'his the landlord did. There¬ 
upon it was incumbent on the Assistant Rent 
Control and Eviction Officer either to make 
an allotment in favour of some other person 
forthwith for reasons to be recorded in \\'rit- 
in^ or to make allotment in accordance with 
the wishes 01 the lanalord. The Assistant Rent 
Control and Eviction Officer did not forth¬ 
with make allotment in favour of any person. 

In fact he passed no order of allotment until 
the 12th August 1950. though on the 3rd 
nugust 1950 he held that the occupation by 
1 * Weiti unauthorised. The order of allotment 
passed on the 12th August 1950 was there¬ 
fore. not in accordance with law. (Para 3 i 

(b) Houses and Rents - U. P. (Temporary) 
Control OI Rene and Eviction Act (3 of 1947) Ss 

(Cl), 17 - Review by Co.irt having coniurrenf 
junscliction — (Civil P. C. ( 19081 , O. 47, R. i). 

District Magistrate or 
the Additional District Alagistrate cannot ap¬ 
propriate to himself the powers of appellate or 
revisional authority in respect of the orders 
passed by the Assistant Rent Control and 
Eviction Officer, for, if two officers e.xercise the 
same power one cannot leyse the order of 
anothei. But if the jurisdictfon is concurrent 

It may be possible for one to revise the order 
of another. 

Where the Additional District Magistrate as 
well as the Assistant Rent Control and Evic- 
Hon Officer were both persons to whom the 
District Magistrate had delegated his authority 
under the U. P. Act of 1947 and thev exer¬ 
cised concurrent powers, and Additional Dis¬ 
trict Magistrate reviewed the order of the 
Assistant Rent Control and Eviction Officer: 

AIR'f952‘An8^9,D4."'"" "" 

^ Anno: Civil P. C., O. 47, R. l N. 2. 

^ (Topic discussed in N. 2 
to O. 47, R. 1 in AIR Com. extra). 

CASES REFERRED • 

(A) (V39) AIR 1952 All 819: 1952 RD (HO 79 ^ 

(B) (V41) AIR 1954 All 6 : 1953 All LJ iiO ® 5 

S. N. Kacker. for Applicant; Raieshviri ph 
and S. C., for Opposite Party. Pd.. 
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ORDER: On 18-5-1950 a decree for ejectment of 
one Nand Lai tenant from shop No. CK25/8 mo- 
halla Kaghzi Tola, Banaras was obtained by the 
landlord Krishna Chaitanya Goswami from fhe 
court of ihe II Additional Civil Judge, Banaras. 
On that very day the petitioner Jang Bahadur pre¬ 
sented an application to the Assistant Rent Con¬ 
trol and Eviction Officer for allotment of that shop 
in his iavoar. No order of allotment was passed 
on that application and on the 11th Juiy 1950 the 
landlord sent an application dated 3rd July 1950 
to the Assistant Rent Control and Eviction Officer, 
Banaras nominating opposite party No. 4 Faujdar 
Rai, as tenant of the shop under Rule 4 of the 
Rules framed imdcr S. 17 of the United Provinces 
(Temporary) Control of Rent and Eviction Act, 
1947 and requesting the Assistant Rent Control 
and Eviction Officer to pass an order of allotment 
in favour of Faujdar Rai. 

On the 11th July 1950 the petitioner Jang Baha¬ 
dur also made another application in the prescrib¬ 
ed form requesting that the shop be allotted to 
him as it had actually fallen vacant. There were 
various other persons also who wanted allotment 
of that shop in their favour. The Assistant Rent 
Control and Eviction Officer first passed an order 
directing the landlord not to let out the shop to 
any one without his order and then on the 3rd 
August 1950 held that Faujdar Rai, who had occu¬ 
pied the shop in the meantime, was an unautho¬ 
rised occupier and was liable to be ejected from 
the shop. The Assistant Rent Control and Evic- 
Lion Officer came to this view after holding that 
'.he vacancy had not been intimated to him by a 
letter alleged to have been sent by the landlord 
on 5-7-1950 and consequently no right had accrued 
to the landlord to nominate a tenant of his own 
choice imder the rules. 

On 12-8-1950 the Assistant Rent Control and 
Eviction Officer passed an order of allotment in 
favour of Jang Bahadur. On the same day Fauj- 
'dar Rai moved the Additional District Magis¬ 
trate seeking reversal of the order of the Assis¬ 
tant Rent Control and Eviction Officer making 
the allotment in favour of Jang Bahadur. The 
Additional District Magistrate stayed operation 
of the order of the Assistant Rent Control and 
Eviction Officer. On 1-9-1950 the landlord applied 
CO the Additional District Magistrate asking for 
the stay of the order passed by the Rent Con¬ 
trol and Eviction Officer directing possession to 
be given to Jang Bahadur. 

On 25-10-1950 tfie Additional District Magis¬ 
trate dismissed the application of Faujdar Rai 
for reversing the order of the Assistant Rent 
■Control and Eviction Officer on the ground that 
that application had been presented directly to 
him and had not been received by him on trans¬ 
fer from the District Magistrate. Thereupon 
on 26-10-1950 Faujdar moved an application be- 
■ fore the District Magistrate. This application 
w’as entertained by the District Magistrate who 
delegated his authority to the Additional District 
Magistrate and sent the application to him for 
disposal. The Additional District Magistrate 
after hearing parties passed an order on the 6th 
December 1950 setting aside the order of allot¬ 
ment passed in favour of Jang Bahadur and 
directed that the shop in question be allotted to 
Faujdar Rai. 

On 8-12-1950 the petitioner moved the District 
Magistrate to vacate the order of the Additional 
District Magistrate dated 6-12-1950. This applica¬ 
tion was rejected by the District Magistrate on 
^5-4-1951 with an order that he could not enter¬ 
tain an appeal or revision and if a review of the 


A. I, R. 

order of the Additional Magistrate was sought 
the application should be presented direct before 
the Additional District Magistrate. 

AVhile these proceedings were going on before 
the Additional District Magistrate and the District 
Magistrate the Assist. Rent Control and Eviction 
Officer had also started proceedings under S. 7A of 
the United Provinces (Temporary) Control of Rent 
and Eviction Act, 1947 for ejectment of Faujdar Rai 
from the shop in question. These proceedings 
also terminated after the order of the Additional 
District Magistrate dated 6-12-1950. This writ 
petition has been presented by Jang Bahadur 
challenging the competence of the District Magis¬ 
trate and the Additional District Magistrate to 
pass the orders dated 25-4-1951 and 6-12-1950 and 
ihe validity of those orders with a request that 
these orders be quashed by issue of a writ of cer¬ 
tiorari and the enforcement of those order be 
stopped. 

(2) I consider that in this case the claim of 
the petitioner may first be properly examined on 
merits. The petitioner first applied on 18-5-1950 
for allotment of the shop in his favour. On that 
date admittedly the shop was not vacant and the 
application for allotment was, therefore, prema¬ 
ture. His next application was presented on 11-7- 
1950 and it appears that even on that date the 
shop v;as no longer vacant as it had been occu¬ 
pied by Faujdar Rai. 

The landlord contended that the shop had ac¬ 
tually fallen vacant on 29-5-1950 and he gave 
notice of the vacancy to the Assistant Rent Coa- 
trol and Eviction Officer on the 1st June. He 
sent the letter under a certificate of posting. Dur- ^ 
ing the proceedings before the Assistant Rent 
Control and Eviction Officer, the landlord pro¬ 
duced that certificate of posting which mention¬ 
ed that the certificate related to a letter sent by 
the landlord to the Assistant Rent Control and 
Eviction Officer and related to shop No. CK25/8. 

The Assistant Rent Control and Eviction Officer 
held that letter intimating vacancy had not been 
received by him. 

(3) But the learned Additional District Magis¬ 
trate in reviewing the order of the Assistant 
Rent Control and Eviction Officer came to the 
view that the letter had really been sent and 
must have been received by the Assistant Rent 
Control and Eviction Officer on 2 or 3-6-1950. It also 
appears that on merits the view taken by the 
learned Additional District Magistrate is more 
sound. The likelihood is that the letter was re¬ 
ceived in the office of the Assistant Rent 

and Eviction Officer and was probably misplaced 
there. 

^The suggestion that the certificate of posting 
related to some other matter seems to have no 
force as the Assistant Rent Control and Eviction 
Officer was not able to produce any other letter 
from the landlord which might have been sent 
under that certificate and which may have rela^ . 

ed to some other matter. In these circumstances 
no allotment was made by the Assistant I^nt 
Control and Eviction Officer within one month oi 
the receipt of the notice of vacancy. The land¬ 
lord had a right to nominate his own tenant ana 
to send that nomination to the Assistant R®n& 
Control and Eviction Officer. This the landlord 
did. Thereupon it was incumbent on the Assi^ 
tant Rent Control and Eviction Officer either w 
make an allotment in favour of some other j^r- 
vson forthwith for reasons to be recorded 
ing or to make allotment In accordance with tne 
wishes of the landlord. 
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The Assistant Rent Control and Eviction 
jOfflcer did not forthwith make allotment in fa¬ 
vour of any person. In fact he passed no order 
of allotment until 12-8-1950. though on 3-8-1950 
he held that the occupation by Faujdar Rai was 
imauthorised. Clearly the order of allotment pass¬ 
ed on 12-8-1950 was not in accordance with law. 

(4) When on receipt of the nomination of the 
landlord on 11-7-1950, the Assistant Rent Control 
and Eviction OCBcer did not forthwith make an 
order in favour of any other person he was bound 
under law to pass an order of allotment in fa¬ 
vour of the landlord’s nominee Fauzdar Rai, and 
in not making such an order he neglected to 
caiTy out his duties enjoined by the statute. The 
order of the Additional District Magistrate dated 
the 6th December 1950 was therefore merely a 
correction of the error which had been committ¬ 
ed by Assistant Rent Control and Eviction Officer 
inasmuch as he passed an order that should have 
been passed under the law by the Assistant Rent 
Control and Eviction Officer. On merits, there¬ 
fore it is clear that the order of the Additions! 
District Magistrate which is being challenged by 
this writ application is really a correct and valid 
order under the law and is eminently just and oro- 
per. 

(5) The contention of learned counsel for the 
petitioner is that the Additional District Magis¬ 
trate had no jurisdiction to pass the order of 6-12- 
1950 as the matter was being dealt with by the 
Assistant Rent Control and Eviction Officer act¬ 
ing as District Magistrate under the United Pro¬ 
vinces (Temporary) Control of Rent and Evic¬ 
tion Act. 1947 and the Additional District Magis¬ 
trate could not exercise any powers of appeal or 
revision against the orders passed by the Assis¬ 
tant Rent Control and Eviction Officer in his 
capacity as District Magistrate under that Act. 

The proposition that the District Magistrate or 
the Additional District Magistrate could not ap¬ 
propriate to himself the powers of appellate cr 
revisional authority in respect of the orders pass¬ 
ed by the Assistant Rent Control and Eviction 
Officer must be accepted. But it appears that in 
this case what the Additional District Magistrate 
did was not to exercise any powers of appeal or 
revision. The Additional District Magistrate as 
well as the Assistant Rent Control and Eviction 
Officer were both persons to whom the District 
Magistrate had delegated his auihority under the 
United Provinces (Temporary) Control of Rent 
and Eviction Act and they exercised concurrent 
powers. It was in these circumstances that the 
Additional District Magistrate reviewed the order 
of the Assistant Rent Control and Eviction 
Officer. Learned counsel urged the Additional 
District Magistrate had no such powers of review 
and for this proposition relied on a decision of a 
division Bench of this Court in — ‘R. N. Seth v. 
Girja Shankar Srivastava’, AIR 1952 All 819 (A). 

It, however, appears that that case related to 
an order which was passed by the District Magis¬ 
trate purporting to revise the order of an officer 
to whom he had delegated his authority under 
the United Provinces (Temporary) Control of 
Rent and Eviction Act. The District Magistrate 
did not purport to review the order. It is obi- 
vious that if two officers exercise the same power 
one cannot revise the order of another. But if 
the jurisdiction is concurrent, it may be possible 
for one to review the order of another. The ques¬ 
tion whether the District Magistrate could review 
an order passed by the Rent Control and Evic¬ 
tion Officer who exercised powers under delega¬ 
tion from him came up before another Bench in 


—‘Shri Chandra Bhan v. Rent Control Eviction 
Officer, Agra’, AIR 1954 All 6 (B), but the learn¬ 
ed Judges left this question open and said that 
it was unnecessary for them to expres.s an opi¬ 
nion on the question whether a valid allotment 
order can be reviewed either by the officer who 
makes it or by a higher executive authority. 

In this case before me also, it appears to be 
unnecessary to decide this question for the pur¬ 
poses of this writ application. I have already ex¬ 
pressed my opinion above that the orders which 
were passed by the Assistant Rent Control and 
Eviction Officer on the 3rd August and 12th 
August 1950 were against law and incorrect 
orders and they were corrected by the Additional 
District Magistrate by this order dated the 6ch 
Decemoer 1950. Further, the order of the 6th 
December 1950 was the just and proper order 
which should have been passed in the circums¬ 
tances of this case. 

In these circumstances it does not appear to be 
necessary to exercUe the discretionary powers 
under Art. 226 of the Constitution in this case to 
interfere with that order even if technical 
grounds may exist indicating that the Additional 
District Magistrate could not have passed that 
order. Faujdar Rai is already in possession of 
the shop and the orders passed in favour of the 
petitioner dated 3 & 12-8-1950 were never given etfect 
to. Faujdar Rai has thus been in possession of 
this shop for about three and a half vears al¬ 
ready and according to law he was the person 
who should have been in possession. The Assis¬ 
tant Rent Control and Eviction Officer was not 
entitled to make an order of allotment in favour 
of Jang Bahadur. Consequently I do not think 
that this is a proper case where I should go into 
the validity of the order of 6-12-1950 and set 
it aside on some technical or legal ground. 

The TOt petition must, therefore, fail and is 
disinissed with costs. The costs of the first three 
opposite parties who were represented by the 
learned Standing Counsel are fixed at Rs 80/- 
and of opposite party No. 4 at Rs. 51. 

Petition dismissed. 
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MALIK C. J. AND 3APRU J. ai-1-1954) 

Sheo Prasad, Appellant v. Dominion of India 
Respondent. 


Civil Revn. No. 178 of 1949, against order of 
J., Small Cause Court, Allahabad, D, - 19-10-1948. 

^Contract Act (1872), S. IGl - Sale of Goods Act 
tl9o0), S. 2 (4) ~ T. P. Act (1882), S. 137 — 
i^hortage in tiehvery of goods sent by railway — 
Suit for value by endorsee of railway receipt — 
(Railways Act (1890), S. 72). 


A railway receipt being a mercantile docu¬ 
ment of title to goods, it is possible to transfer 
the title in the goods, to the endorsee by mere 
endorsement. It is, therefore, not possible to 
accept the contention that a mere endorse¬ 
ment of a railway receipt is not by itself 
enough to transfer the property in the goods 
represented by the receiot and the endorsee 
has to prove aliunde that he is the owner of 
the goods covered by the railway receiot 
endorsed in his favour. (Para 10) 

Thus, the presumotion is in favour of the 
endorsee though from other facts and circum¬ 
stances It may be possible to hold that the 
goods have not been transferred to the endorsee 
and he is merely deputed to act as agent AIR 
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1914 Bom 178; AIR 1916 PC 7. Rel. on; AIR 
1947 Bom 169, Expl. (Para 11) 

In a suit by the plaintiff to recover value 
for shortage of goods delivered to him by the 
railway, it was admitted that the goods be¬ 
longed to the consignor, that the consignor 
had merely authorised the plaintiff by endorse¬ 
ment to him of the railway receipt to take 
delivery of the goods and that the goods were 
kept at the shop of the plaintiff for the pur¬ 
pose of sale as an agent of the consignor: 

Held that the plaintiff’s right being only to 
get a share in the sale proceeds by way of 
commission, he was not entitled to bring the 
suit. AIR 1949 EP 190. Expl. (Para 13> 

Anno; Cont. Act, S. IGl N. 1; S. G. Act, S. 2 
N. 2: T. P. Act, S. 137 N. 5. 

1949 Mulla: S. 137, P. 738 N. “Negotiable. 

Merchant” (5 Pts. extra in N. 5 to S. 137 in AIR 
Com.). 

Rail Act, S. 72 N. 33. 

CASES REFERRED: Paras 

(A) (VI) AIR 1914 Bom 178: 38 Bom 659 8 

(B) (V34) AIR 1947 Bom 169: 231 Ind Cas 367 10 

(C) (V3) AIR 1916 PC 7: 40 Bom 630 (PC) 10 

(D) (V36) AIR 1949 EP 190: 50 Pun LR 290 12 

G. P. Bhargava, for Appellant; J. Swarup, for 
Respondent. 

MALIK C. J.: 

This case has been argued at great length i3ut 
the point involved in the Civil Revision is a very 
short one: Certain goods were consigned from 
Chandpur Ghat to Allahabad. The consignment 
was deliverable to self. The railway receipt was, 
however, endorsed in favour ol the plaintiff who 
took delivery of the goods and found that there 
was a shortage of 2 maunds and 7 seers. The value 
of the shortage was Rs. 174/-. The plaintiff filed 
a suit for recovery of the amount. 

(2) On behalf of the defendant it was denied 
that the plaintiff was entitled to maintain the 
suit. 

(3) The plaintiff, in the witness-box. stated that 
the consignor had sent the goods to him for sale. 
The exact words v/ere as follows; 

“He (the consignor) kept the goods into my ‘arhat’ 
to .sell it and pay its price to him after deducting 
my commission.” 

After the plaintiff examined himself no other evid¬ 
ence v/as given and the lower Court dismissed the 
suit on the ground that the plaintiff was not the 
owner of the goods and he had, therefore, no right 
to file the suit. 

(4) Against the decision of the lower Court a 
civil revision under S. 25 of the Court of Small 
Causes has been filed in this Court. 

(5) IC is urged by learned couasel for the appli¬ 
cant that the railway receipt having been endorsed 
in favour of the plaintiff, the plaintiff had suffi¬ 
cient interest to maintain the suit. It has also 
been urged that, as the plaintiff would have earned 
a commission by the sale of the goods at a certain 
percentage of the sale price, his interest had suffer¬ 
ed by reason of the short deUvery and he had a 
right to bnng an action. 

(6) The second point is not worthy of very 
serious consideration as the claim based on the 
basis of the loss of commission must be deemed 
to be remote and the plaintiff has not claimed 
the loss of commission that he might have suffer¬ 
ed but has claimed the price of the goods lost m 
transit. 


(7) The first question, however, is of some im¬ 
portance, whether a transferee simpUciter of a 
railway receipt can maintain a suit for price of 
goods lost in transit. It can no longer be seriously 
contested that a railway receipt is a document 
Of title and by endorsement of the railway receipt 
the title in the goods can be transferred to the 
endorsee. If the case stood merely at that there 
would be no difficulty in holding that the plaintiff 
was entitled to bring a suit, being the endorsee of 
the railway receipt and ‘prima facie’ the owner 
of the goods. The difficulty, however, has arisen 
by reason of the plaintiffs own statement that 
the goods were merely kept in his arhat for sale 
and after the sale the price less commission was 
to be paid to the person to whom the goods be¬ 
longed. 


(8) In — ‘Dolatram Dwarkadas v. B. B. & C. L 
Rly. Co.’, AIR 1914 Bom 178 (A) it was held that a 
railway receipt was a mercantile document of title 
*?*and the endorsee of the receipt had sufficient in¬ 
terest in the goods covered by it to maintain an 
action against the railway company for damages 
m respect of the goods covered by the receipt. The 
nature of the action, however, in tliat case was a 
little different from the one with which we are 
concerned. In that case, the endorsee of the rail¬ 
way receipt had gone to take delivery, the railway 
had accepted that he had the right to take deU¬ 
very, he had signed the receipt book and paid 
freight and demurrage, he took delivery of 96 bags 
and claimed open deiivei*y of 19 bags, the railway 
refused to give liim open delivery and it was urged 
on behalf of the enaorsee before the High Court 
Oi Bombay that the railway having chosen to 
accept the freight and demurrage from the plain¬ 
tiff and having taken his signature in anticipation 
of the deUvery to iiim, was not entitled to refuse 
delivery and that the defendant having by its 
acts recognised the plaintiff as the person entitled 
to take delivery was estopped from contending 
that it was not liable for failure to give delivery. 

The learned Judges allowed the revision holding 
that a railway receipt was a mercantile document 
of title and proceeded to say: 

“That being so, we think, it necessarily foUows 
that the endorsee of such a railway receipt has 
sufficient interest in the goods covered by it to 
maintain an action of this kind.” 


It may, therefore, be accepted that it was decided 
in that case that if a railway receipt has been 
duly endorsed, the endorse has a right to take deli¬ 
very and that the wrongful refusal of the railway 
to give delivery entitles him to bring a suit. 

(9) From the facts quoted in the report it does 
not appear that it was a case where a part of 
consignment had been lost and the suit was fU™ 
for price of the goods lost. ‘Prima facie’ such a 
suit for loss of goods can be filed by the person 
to whom the goods belonged or who had a sub¬ 
stantial interest in the same. 


(10) In ~ ‘Shamji Blianji & Co. v. North 
IVestern Rly. Co.’, AIR 1947 Bom 169 
:he point came up for decision before ^ 
.earned single Judge, Bhagwati, J., who heia 
:hat even though a railway receipt was » 
locument of title to goods a mere endorsement 
)f a railway receipt was not by itself enough ^ 
;ransfer the property in the goods represented oy 
:he receipt to the endorsee thereof; that witho« 
inything more, the endorsement of the railway 
•eceipt only constituted the endorsee the 
)f the consignee for the purpo.se of taking den- 
rery of the goods, represented by the receipt, 
he railway company. The facts of that case wer 
)eculiar and these observations must not, to oin 
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minds, be itnderstx)CKi to mean that an endorsee 
of a raUway receipt must always be deemed to be 
a mere agent who has no interest m the goods. 

The Privy Coimcil in — ‘Ramdas Vithaldas v. 
Amerchand & Co., AIR 1916 PC 7 at p. 8 (C) has 
held as fallows: 

"In their Loixlships’ opinion the only possible 
conclusion is that whenever any doubt arises as 
to whether a particular document is a "docu¬ 
ment showing title" or a "document of title" 
to goods for the purposes of the Indian Contract 
Act, the test is whether the document in question 
is used in the ordinary course of business as 
proof of the possession or control of goods, or 
authorising or purporting to authorise, either by 
endorsement or delivery, the possessor of the 
document to transfer or receive the goods there¬ 
by represented. In the present case, it has been 
found as a fact by both the Courts below, and 
is not and indeed cannot be disputed before this 
Board, that the railway receipts in question sa¬ 
tisfy the test. It is, therefore, unnecessary to 
consider whether, apart from the evidence as 
to the ordinary course of business, the effect 
of Ss. 4 and 137 of the Transfer of Property Act 
would be conclusive on the point." 

Chapter VIII of the Transfer of Property Act 
deals with transfers of actionable, claims and how 
they are to be made. Section 137 of the Act. how¬ 
ever, provides that 


of much importance for the purpose of the deci¬ 
sion of the case. A trustc-e who has no beneficial 
interest in the goods but is the owner of the gfxius 

can always maintain a suit if the goods are lost 
or damaged. 




that on the statement made by his client he can¬ 
not claim that the appheano became the owner of 
the goods but he has urged that he had a benefi¬ 
cial interest in the same a.s he was entitled to com¬ 
mission on the sale proceeds as ‘in the ca.se of 
Jalan & Sons Ltd (Di'. 'Xhe learned Judges, how- 

that the mere fact that the 
piaintuf was entitled to get a commission was 
enough to entitle him to maintain the suit. They 
have laid stress on both the points that he was 
the owner of the goods and had considerable in¬ 
terest in the sale proceeds of the same. The learn¬ 
ed judges accepted the contention that a mere 
agent for taking delivery had no right to file a suit 
lor damages for loss of goods and pointed out that 

tiefore them the piaintiff was not con¬ 
stituted a mere agent for the purpose of taking 
delivery but he was entitled to take delivery in his 
own right as o^mer to get possession of the ^oods 

^ o^n:iev. It cannot, there- 
foie, be said that the decision relied upon helps 
the applicant. The obsen^ations In the judgment 

Sular'^cale!^ 


"Nothing in the foregoing sections of this Chap¬ 
ter applies to stocks, shares or debentures, or to 
instruments which are for the time being by law 
or custom, negotiable, or to any mercantile docu¬ 
ment of title to goods:” 

and in the Explanation appended to the section 
the expression “mercantile document of title to 
goods" includes a railway receipt. 

A railway receipt, therefore, being a mercantile 
document of title to goods, it is possible to transfer 
the title in the goods, to the endorsee by mere en¬ 
dorsement, It is, therefore, not possible to accept 
the contention that a mere endorsement of a rail¬ 
way receipt was not by itself enough to transfer 
the property in the goods represented by the re- 
^ipt and the endorsee has to prove ‘aliunde’ that 
he is the owner of the goods covered by the rail¬ 
way receipt endorsed in his favour. 

(11) The presumption must be in favour of the 
endorsee though from other facts and circums¬ 
tances it may be possible to hold that the goods 
had not been transferred to the endorsee and he 
was merely deputed to act as agent. 

(12) Great reliance has been placed by learned 
counsel for the applicant on a judgment of the 
E^t Punjab High Court in — ‘Jalan and Sons, 
Ltd. V. Governor General in Council’, AIR 1949 
^ 190 (D). The sixth and seventh paragraphs of 
the judgment no doubt lay down that the case of 
an endorsee of a railway receipt is altogether 
different from the case of an ordinary agent and 
that such an endorsee being in a position to take 
delivery of the goods covered by the railway re¬ 
ceipt and give a complete discharge to the rail¬ 
way he is competent to bring a suit in respect of 
the goods, but in paragraph 8 of the judgment 
the learned Judges went on to hold that in the 
^e before them the endorsee had become 
the owner of the goods and had beneficial interest 
in the same as he was entitled to earn a commis¬ 
sion on the proceeds of the sale of the goods. 

If he had become the owner of the goods and 
the evidence on the point was accepted by the 
learned Judges, the fact whether he was entitled 
to a share in the sale proceeds may not have been 




the goo^ belonged to the consignor, that the con¬ 
signor had merely authorised the plaintiff to take 

at the shop of tne plaintiff for the purpose of 
sale as an agent of the consignor, the plaintiffs 
light ^ing only to get a share in the sale pro- 
ceeds by way of commission, we do not think that 
the case is covered by the decision quoted 

l<^v/er Court appears 
to ^ right The revision must, therefore, fail and 
IS dismissed with costs. 


V.S.B. 


Revision dismissed. 
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AGARWALA J. (15-3-1954) 

Debi Sahai, Defendant-Apoeliant v Ganea Sahai 
and another, Plaintiffs-Re.spondents ® 

decree 

01 Civil J., Bulandshahr, D, - 31 - 7 - 1953 . 

(a) Civil P C. (1908). O. G. R. 17; O. 7, R. 10 

Amendment of returned plaint and representa¬ 
tion U> same Court - Legality. ^^P'-esema 

Under the law a plaintiff is not prevented 
fiom amending the plaint which had been re- 
turned to him and to represent it to the Court 
which would have jurisdiction to entertain the 
amended plaint. No question of an abuse of 
Pi’ocess of Coui't is involved in the case 
AIR 1938 All 17, Rel. on. (Para 8 ) 

R.^TN. L 

(b) Civil P. C. (1908), Ss. 6 , 9, 15 - Jurisdiction 

~ ''"j ^ 

The jurisdiction of a Court to entertain a 
suit IS to be determined by the allegaUons 
made m the plaint and not by the result 
the suit. Thus, where the valuation fis;ed in 
a plaint, as amended, was Rs. iio/- and the 
suit was cognizable by the Munsiff, it Is wholly 
immaterial that when the suit was tried thl 
value of the claim was foimd to be Rs 80/ and 
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A. I. B. 


that such a claim was cognizable only by a Pan- 
chayati Adalat and not by the Munsiff. 

(Para 9) 

Anno: C. P. C.:, S. 6 N. 4; S. 9 N. 3, 53; S. 15 

N. 6. 

CASE REFERRED: Para 

(A)(V25) AIR 1938 All 17: ILR (1938) All 40 6 

Bhagwan Das Gupta, for Appellant. 


AGARVVALA J.: 


This is a defendant's appeal arising out of a 
suit for recovery of a sum of money as the price 
of a tree which was alleged to have belonged to 
the plaintiffs and which had been taken away by 
the defendant-appellant with the intention of com¬ 
mitting theft. The suit was filed in the Court of 
the Munsif. The price of the tree as fixed by 
the plaintiffs was Rs. 100/- only. The defendant 
objected that the suit was cognizable by the Pan- 
chayati Adalat under the U. P. Panchayat Raj Act. 
Thereupon the plaintiffs-respondents made an ap¬ 
plication for amendment of the plaint saying that 
the valuation of the tree was Rs. 110/- and an 
amendment may be made accordingly in the plaint. 
This application was contested by the defendant- 
appellant. and it was rejected by the Munsff. After 
the rejection of the application, the plaint w’as 
bound to be returned to the plaintiffs for presen¬ 
tation to the proper Court, and it was so retuimed. 

(2) After the plaint was returned to the plaintiffs- 
respondents, they themselves amended the valua¬ 
tion of the suit in the original plaint by altering 
the figure of Rs. 100/- into Rs. 110/- and repre¬ 
sented it to the Munsif. The plaint was registered 
as a suit. It is not clear whether the defendant 
raised the plea that the suit was not triable by 
the Munsif because it was triable by the Pancha- 
yati Adalat. There was an Issue, however, whe¬ 
ther the suit w^as triable by the Munsif; and the 
judgment merely says that the issue had been de¬ 
cided in the affirmative on a previous date. We 
will, however, assume that the issue was raised 
as to whether that suit was not cognizable by the 
trial Court because it was triable by the Pancha 
yati Adalat. 

(3) The suit was decreed by the Munsif. and 
the plaintiffs were held entitled to Rs. 80/- from 
the defendant. The defendant appealed to the 
lower appellate court and raised tw'o points before 
that Court. First, whether after the abolition of 
the zamindari the plaintiffs had any interest left 
in the tree, and second, whether the trial Court 
had any jurisdiction to try the suit. The Court 
below decided both the points against the defen¬ 
dant. and dismissed the appeal. Against this de¬ 
cree the defendant has come up in appeal to this 
Court, and the only point raised before me is 
whether the Munsif had jurisdiction to entertain 


the suit. 

(4> It is urged that once the plaint w^s returned 
for presentation to the proper Court, it wp not 
open to the plaintiffs to represent the plaint after 
correcting the valuation themselves outside the 
Court. It is argued that if this were allied to 
be done, it would be an abuse of the piocess of 
the Court. It has been suggested that the proper 
remedy for the plaintiffs was to appeal agamst 
the order directing the return of the plaint. 

(5) In my opinion the contention has no force. 
The Court’s previous order that the plaant be re¬ 
turned for presentation to the proper Court 

on the basis of the plaint as it Under 

Court. The suit was valued at Rs. 100/-. unde 

the U. P. Panchayat Raj Act 

zable by the Panchayat! Adalat. The Mi^if had 

therefore, no jurisdiction to entertain the plaint 


as it was at that time. No appeal lay agamst the 
order on the application for amendment of the 
plaint. An appeal could only lie against the order 
directing that the plaint be returned for presenta¬ 
tion to the proper Court. 

This appeal would have failed because admitted¬ 
ly the plaint, as it stood at that time, was not 
cognizable by the Munsif. It may be open to 
question whether the Munsif had jurisdiction, on 
the plaint as it stood, to amend it. However that 
may be, assuming that the Munsif had jurisdic¬ 
tion to amend it, the fact remains that he dis¬ 
missed the application for amendment. This was 
entirely a matter for his discretion, and in the 
appeal that might have been presented gainst the 
order directing the return of the plaint to the 
proper Court, the appellate Court was not boimd 
to interfere with the order rejecting the applica¬ 
tion for amendment. 

(6) After the plaint had been returned to the 
plaintiffs there is no rule of law preventing them 
from altering the valuation mentioned in the plaint 
so as to bring it within the jurisdiction of the 
Munsif. In — ‘Deoki Nandan v. Ram Chandra’, 
AIR 1938 All 17 (A)—it was observed: 

“Assuming that the plaint, as originally filed, dis¬ 
closed a suit not cognizable by the civil Court, 
and assuming also that the amendment would 
have made it cognizable by such a Court, it 
open to the plaintiff to amend it as soon as it 
was retui'necl to him for presentation to the 
proper Court and to represent it in the same 
Court which was bound to entertain it, as ex 
hvpothesi the suit would have become one which 
the civil Court was competent to decide.” 

(7) The plaint, as amended by them outside the 
Court, could be presented to the Court which would 
have taken cognizance of the plaint as so amended 
As amended, the valuation was Rs. 110/-, and the 
plaint was not cognizable by the Panchayat! Ada¬ 
lat. It was cognizable by the Munsif. The Mun¬ 
sif alone had jurisdiction to entertain it and he 
entertained it correctly. 

(8> There is no question of an abuse of the pro¬ 
cess of Court involved in the case, seeing that un¬ 
der the law the plaintiffs are not prevented from 
amending the plaint which had been returned to 
them and to represent it to the Court which would 
have jurisdiction to entertain the amended plaint. 

(9) It was urged that the Courts below found 
that the value of the trees w'as only Rs. 80/-, 
that on this finding the suit was not cognizable 
by the Munsif but was cognizable by the Pancha- 
yati Adalat. This contention also has no force. 
The jurisdiction of a Court to entertain a sm 
is to be determined by the allegations made m 
the plaint and not by the result of the suit. Tne 
valuation fixed in the plaint, as amended, 

Rs. 110/-. The suit was cognizable by the 
upon the plaint as it was presented. It was wholly 
immaterial that when the suit was tried the value 
of the tree was found to be Rs. 80/- and the suit 
was decreed for Rs. 80/- only, 

(10) There is no force in this appeal. It is dis¬ 
missed under O. 41, R. 11, Civil P. C. 

D.R.R. Appeal dismissed. 
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MALIK C. J. AND SAPRU J. (29-1-1954) 

A. H. Bhiwindiwala and Co., Plaintiff-Appellant 

V R. B. Lakshman Dass Mohan Lai and Sons n 
and another. Opposite Party. 

F. A. F. O. NO. 149 of 1950. against decree or 
Addl. Civil J., Kanpur, D/- 27-2-1950. 
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Arbitration Act (1940), S. 2 (a) — Suit contract 
mentioning another contract containing arbitra¬ 
tion clause. 

By a contract relating to purchase of sugar 
the parties agreed to be governed by the terms 
and conditions of the Indian Sugar Syndicate 
Contract Form which was filed by the parties. 
The Form contained an arbitration clause 
which provided that in the case of a dispute 
between parties the matter shall be referred to 
arbitration, that if the parties agreed there 
will be a sole arbitrator and that if they did 
not agree each would nominate his own arbi¬ 
trator and the arbitrators would appoint an 
umpire. In case, however, the arbitrators did 
not agree to the appointment of an umpire or 
the umpire or the arbitrators did not give 
their award within thirty daj-s the dispute 
shall be referred to arbitration, "under the 

Rules of the Tribimal of Arbitration of. 

Chamber of Commerce applicable for the time 
being for decision and such decision shall be 
accepted as final and binding on both parties 
to this contract. The Buyer and Seller agree 
that all such disputes are to be settled at... 

The blanks within the inverted commas were 
not filled in by the parties: 

Held that by reason of those blanks not 
having been filled in it could not be said that 
the parties had not agreed to the arbitration 
clause. It was not necessary to fill in the blanks 
inasmuch as the Arbitration Act contains pro¬ 
visions about the appointment of an umpire 
if the arbitrators do not appoint an umpire 
or if the umpire or the arbitrators do not give 
their award within time. (Para 4) 

Anno: Arbitration Act, S. 2 N. 1, 4. 

CASES REFERRED: Paras 

(A) (V8) AIR 1921 Cal 767: 47 Cal 799 5 

(B) (1889) 5 TLR 677 5 

D. Sanyal, for Appellant: S. N. Verma, for 
Opposite Party. 

ftULm C. J.: 

This is an appeal against an order passed by the 
lower Court under S. 34 of the Arbitration Act. 


be referred to arbitration, that if the parties agreed 
there will be a sole arbitrator and that il they 
did not agree each would nominate his own arbi¬ 
trator and the arbitrators would appoint an 
umpire. In case, however, the arbitrators did not 
agree to the appointment of an umpire or the 
umpire or the arbitrators did not give their award 
within thirty days the dispute shall be referred to 
arbitration 

"under the Rules of the Tribunal of Arbitration 
of—.'...Chamber of Commerce applicable for 
the time being for decision and such decision 
shall be accepted as final and binding on both, 
parties to this Contract. The Buyer and Seiler 
agree that all such disputes are to be settled 


(4) The blanks within the inverted commas were 
not filled in and the question is whether by reason 
of those blanks not having been filled in it could, 
be said that the parties had not agreed to the I 
arbitration clause. A reference, however, to this 
part of the agreement would show that it was not 
necessary to fill in the blanks inasmuch as the 
Arbitration Act contaias provisions about the 
appointment of an umpire if the arbitrators do 
not appoint an umpire or if the umoire or the 
arbitrators do not give their award udthin time.! 
In the circumstances the lower Court came to the 
conclusion that the parties must be deemed to 
have agreed to the arbitration clause excluding the 
portion where the blanks were not filled in as 
that portion was really unnecessary in view ot 
the provisions of the Arbitration Act. In our view 
the decision of the lower Court is correct. 

(5) Learned counsel has referred as to certain 
cases that relate to charter-parties and bills of 
lading and to the special rules regarding inter¬ 
pretation of such documents. Even these cases- 
are not really helpful to the appellant. In — 
‘Chatturbhuj v. Basdeo’. AIR 1921 Cal 767 (A), 
Mookerjee. J. in the body of the judgment quoted 
with approval the decision of Lord Esher, Master 
ox the Rolls, in — ‘Hamilton & Co. v. Mackie and 
Sons’, (1889) 5 TLR 677 (B). That was also a 
case relating to charter-party and a bill of lading 
and Lord Esher. Master of the Rolls, says that 

“Where in a bill of lading there was such a con- 


(2) The plaintiff and the defendants entered 
ifito a contract on 18-2-1949, the relevant portion 
of which is as follows: 

“We confirm having bought from you through 
your sole selling agents M/s Charan Company 
of Kanpur on the terms and conditions of the 
Indian Sugar Syndicate Contract Form, the fol¬ 
lowing sugar.” 

A copy of the printed form of contract issued by 
the Indian Sugar Syndicate Ltd. was filed on 
behalf of the defendants and it was urged that 
the parties had agreed to the matter being 
referred to arbitration and the suit should, there¬ 
fore. be stayed in accordance with the provisions 
of S. 34 of the Arbitration Act. The question, 
therefore, arose what the parties meant by the 
Words “on the terms and conditions of the Indian 
Sugar Syndicate Contract Form.” In that printed 
form the relevant words are: 

“AN AGREEMENT made this.day of.... 

19.. between. (Seller) and. 

^Buyer) for the sale of the following goods by 
the Seller to the Buyer upon the following terms 
and conditions” 

Then the terms and conditions are set out in a 
number of paragraphs. 

(3) In paragraph 17 of the agreement it is set 
out that in the case of a dispute the matter shall 


dition ss all other conditions as per charter- 
party. the conditions of the charter-party must 
be read verbatim into the bill of lading as though 
they were there ‘in extenso’. Then if it was 
that any one of the conditions of the charter- 
party on being so read, was inconsistent with 
the bill of lading, they were insensible and must 
be disregarded.” 

We respectfully agree with this general proposition. 

(5) There has nothing been shown to us to 
indicate that the contract entered into on 18-2-1949 
fon the terms and conditions of the Indian Sugar 
S.vndicate Contract Form) contained anything 
which can be said to go contrary to the provisions 
of Cl. 17 of the Form of Agreement relating to- 
arbitration. 

(6) The appeal has, therefore, no force and is 
dismissed with costs. 

G.M.J. Appeal dismissed. 
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(LUCKNOW BENCH): SAPRU J. (5-2-1954) 

Ram Udit and another, Apnellants v. Smt Shvam 
Kali, Respondent. ' ^ 


P. A. F. O. No. 45 of 1952, 
Civil J., Gonda, D/- 27-8-1952. 


against decree of 
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(a) Tenancy Laws — U. P. Zemindary Abolition 
and Land Reforms Act (1 of 1951), Ss. 34, 48 and 49 
—Scope. 

Section 34 preserves the right of any person 
to establish his claim in respect of any estate 
or part thereof in the ordinary' municipal 
Courts having jurisdiction and this notwith¬ 
standing anything that may be found in Ss. 32, 

33 and 49 which makes ttie order of the com- 
pen.sation omcer deciding an objection under 
S. 48 to be a decree of a civil Court. While 
Ss. 48 and 49 of the Act enable the Court to 
determine the extent of the compensation 
they are not intended to cover cases where the 
question of title to compensation is itself in¬ 
volved. These are cases which are covered by 
S. 34. (Paras 3, 4 j 

(b) Civil P. C. (1908), S. 100 and O. 41, Rr. 27 
and 33 — New point — Power of appellate Court 
4o take notice of subsequent events. 

Suit by members of joint Hindu family for 
possession of their share in certain Zemindari 
property ~ Suit decreed — Pending appeal by 
the defendant all Zamindaris in the State 
vesting in Government as a result of notifica¬ 
tion imder the U. P. Zamindari Abolition and 
Land Reforms Act thereby disentitling plain¬ 
tiff to claim possession of the Zamindari pro¬ 
perty — Appellate Court dismissing plaintiffs 
suit on this ground — Second appeal by plain¬ 
tiff: 

Held that while taking note of the changes 
effected by the Zemindari Abolition and Land 
Reforms Act and refusing a possessory decree, 
the proper course for the appellate Court was 
to determine the question of the title to com¬ 
pensation in respect of the Zemindari property 
claimed by the plaintiffs: (Para 4) 

Held further that the failure of the plaintiffs 
appellants to raise the question as to their 
right to the compensation in the lower appel¬ 
late Court, though a good ground for depriv¬ 
ing them of the costs in the case, was not 
sufficient to disallow the point to be raised 
for the first time in second appeal especially 
when it would avoid multiplicity of proceed¬ 
ings. (Para 4) 

Anno: Civil P. C.. S. 100 N. 55; O. 41. R. 27 N. 16; 
O. 41. R. 33 N. 4. 

CASES REFERRED: Paras 

(A) (V28) AIR 1941 FC 5: 1941 Ouclh WN 372 ' 

(FC) 4 

(B) (1934) 234 US 600: 79 Law Ed 1083 4 

Sar\-sri Hyder Husain and H. N. Misra, for 
Appellants: "P. N. Bhat holding brief of J. D. 
Pradhan. for Respondent. 

JUDGMENT; This second appeal raised an 
interesting ouestion of law. In order that that 
question mav be properly understood, it is neces¬ 
sary to set out the facts which have given rise 
to the appeal. 

■ (2) The plaintiffs instituted the suit as mem¬ 
bers of a joint Hindu family for possession of 
certain zemindari and house property. Their case 
w’as that they were entitled to a two-thirds share 
of the prooerty. The suit w'as resisted by ihe 
defendant who is the widow of the plaintiff s 
brother. Her case was that her husband was 
separate from the plaintiffs and that on his death, 
she became entitled to the property. 

(3) The trial Court decreed the suit holding 
that the family was joint and not separate. The 
defendant went in appeal to the lower appellate 


Court. The learned Civil Judge allowed the appeal, 
dismissed the suit so far as the zemindari pro¬ 
perty is concerned and remanded the case for a 
fresh trial about property No. 6 mentioned in the 
list attached to the plaint. The plaintiffs have 
now come up in appeal to this Court against this 
order. The view taken by the learned Civil Judge 
was that having regard to Ss. 4 and 6 of the 
U. P. Zemindari Abolition and Land Reforms Act 
(hereinafter called the Act), the plaintiffs could 
not claim possession of the zemindari property in 
suit. That property vested under S. 4 of the Act 
in the State of Uttar Pradesh; and consequently 
the plaintiffs had no subsisting right or title in 
respect of it. , 

The learned Judge was undoubtedly right In 
holaing that under S. 4 of the Act after the noti¬ 
fication all estates situate in Uttar Pradesh vested 
in the State. Further there is no doubt that as 
a consequence of that vesting, all rights, title and 
interest of all intermediaries ceased and vested 
in the State of Uttar Pradesh free from all 
encumbrances on and from the date of the noti¬ 
fication of vesting. The question, however, to 
which the learned Judge did not address his atten¬ 
tion at all was whether the fact that the plain¬ 
tiffs could not claim a possessory title to the 
property and the relief of possession could not be 
given to them, had at all affected their right to 
establish their claim in respect of any estate or 
part thereof by due process of law in a Court) 
having jurisdiction. That they had this right 
assured to them is, in my opinion, clear from 
Section 34 of the Act. Section 34 is in the follow¬ 
ing terms: 

“Nothing in Ss. 32, 33 and 49 shall affect the 
right of any person to establish his claim in 
respect of any estate or part thereof by due 
process of law in the Court having jurisdiction." 

The plain meaning of S. 34, as I understand it 
is that it preseiwes the right of any person t<? 
establish his claim in respect of any estate or 
part thereof in the ordinary municipal Courts 
having jurisdiction and this notwithstanding a,ny- 
thing that may be found in Ss. 32, 33 and 49 which, 
it may be remarked, makes the order of the com- 
penstition officer deciding an objection under S. 48 
to be a decree of a civil Court. 

(4) While it may be that no decree for posses¬ 
sory relief could be given by the learned Judge, 
it v/as open to him to determine and declare the 
extent of the plaintiffs’ title to property over 
which they were claiming possession. The relief 
thus granted would have been different from that 
of pos.session. I think it right to add that in 
taking into account the change in the state of 
affairs after the coming into force of the Act, 
the learned Civil Judge acted in accordance with 
the Kule laid down by the Federal Court in — 
‘Lachmeshwar Prasad Shuknl v. Keshwar Lai', AlB 
1941 FC 5 (A), in W’hich Gwyer C. J. approved the, 
observation of Hughes C. J. in — ‘Patterson v. 
State of Albama’. (1934) 294 US 600 (B) to the 
following effect: 

"We have frequently held that in the exercise 
of our appellate jurisdiction we have power not 
only to correct error in the judgment under 
review but to make such dispo.sition of the case 
as justice requires. And in determining what 
justice does require, the Court is bound to con¬ 
sider any change, either in fact or in law. which 
has supervened since the Judgment was entered." 

While taking note of the changes effected by 
the Zemindari Abolition and Land Reforms Act/ 
and refusing a possessory decree I think the* 
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proper course for the learned Judge was to deter¬ 
mine in this case the question ol the title to com¬ 
pensation in respect of the zemindari property 
claimed by the piaintifls. In fairness, however to 
die learned Judge I must po.nt out that the 
plaintills are themselves to blame for his failure 
:o do so. They never seem to have invited him 
.0 determine the question of their right to com- 
jensation at all and it was only in this Court 
-hat this point v/as rai.sed by learned counsel for 
.he appellants. While this may be a good ground 
.'or depriving the successful appellants of their 
costs in the case. I do not thinic I would be justi- 
.ied in refusing this point to be entertained at 
ill for multiplicity of proceedings which will pro¬ 
bably result from my doing so is to be deprecated. 
While sections 43 and 49 of the Act enable the 
Jourt to determine the extent of the compensa- 
■/.on they are not intended in my opinion, to cover 
:ases where the question of title to comoensation 
-s itself involved. These are cases which are 
:overed by S. 34. That section. I think, makes it 
dear that the right of any person to establish 
lis claim in respect of any estate or part thereof 
n any ordinary court of law is not affected oy 
anything which has been said in Ss. 32. 33 and 
49. 

(5) The result is that I have come to the con¬ 
clusion that the learned Judge should not have 
only determined the point raised by item No. 6 
relating to house property but also the point about 
the right of the plaintiffs to compensation in 
respect of the share in the property to which 
before the Act came into force they would have 
been entitled had the fact of jointness been 

established. 

( 6 ) I may say that I am not impressed w’th 
the argument that in order to give adequate relief 
it would have been essential for the Court to 
require the pleadings to be amended. I have read 
the plaint and I am satisfied that the alternative 
remedy of determining the right to compensation 
is covered by the prayer embodied in it. 

(7) For the reasons given above, I allow this 
appeal, set aside the order of remand and direct 
the learned Judge of the Lower Appellate Court 
to decide both the questions raised in the appeal 
according to the observations contained in this 
judgment. The plaintiffs appellants shall not get 
wieir costs in this Court and the lower appellate 

Court. 

Appeal allowed. 
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(Lucknow bench) malik c. j. and hari 

SHANKAR J. (22-7-1954) 

Mohd. Karrar Ali and others, Petitioners v. The 
State of U. P. 

Civil Misc. Appln. (O. J.) No. 11 of 1953. 

(a) Constitution of India, Art. 226 — Petition 
^nder — Disputed question of fact involved — 
Other appropriate remedy open — Maintainabi- 

«ty. 

Where the petitioners for 'WTit. who arj 
tenants of certain land, claim a right to culti¬ 
vate that land they would have a right under 
the general law to go to the appropriate Court 
for relief which would be in a better position 
to decide the question of fact in dispute as to 
Ti'hether the land was brought under cpltiva- 

1«54 An/95 & 96 


tion before a particular date or afterwards. 

As the applicants have another suitable and 
effective remedy, it is not necessary for the 
High Court in the writ petition to decide whe¬ 
ther they have the right to cultivate the por¬ 
tion of the land which had already been under ^ 
their cultivation. (Para 4) ^ 

v(b) U. P. Private Forest.s Protection Act (6 of 
1949) — Act does not offend Art. 31(2) of the 
Constitution — (Constitution of India, Art. 31(2) ). 

The U. P. Private Forests Act does not 
offend Art. 31(2) of the Constitution and as 
such is not unconstitutional. The Act was 
passed, as it preamble shows, for the conserva¬ 
tion of foresU and gro/es and for afforestation 
of waste lands which were not vested in the 
Government. Private owners have not been 
divested of any of their rights in forests 
groves or trees. All that the Act provides 
that they cannot cut, collect or remove limber 
without the permission of the Forest Officer. 

Ihe restrictions imposed are all subject to 
permits being given by the Forest Officer. The 
property remains the property of the owner. 

His right to transfer the same is left intact. 
Certain restrictions have, however, been im¬ 
posed on the exercise of ownership in the 
larger public interest. It cannot be said that 
the provisions of the Act amount either to a 
aispossession of the owners or to the acquisi¬ 
tion of property of private owners by the 
State Article 31(2), therefore, has no applica¬ 
tion at all. AIR 1951 SC'41; 68 CLR 261, Dis- 

(Para 6 ) 

lol'l?’ J-'’ f; Protection Act (G of 

sfitnf’n®*'-~ of ‘he Con- 

- (Constitution of India, 

Art. 19(1) (f) and (5) ). 

. P- Private Forests Act is not uncon- 

on ground.of infringement of Art. 

19(1) ( 1 ) of the Constitution. (Para 7 ) 

It is not possible to hold that the State 
was not entitled to impose restrictions against 
the indiscriminate felling of trees in forests 
and groves when it is now well known that 
such torests are a national asset of great value. 

The State was entitled to see that there is 
no indiscriminate cutting down of trees in 

money before 

the zemindari rights and 

the trees or the forests vested in the State. 

(Para 7) 
that the 

f behind the restriction was to see 

that the forest wealth of the country is not 
denuded by the short-sighted policy of some 
of the owners. (P^ra 7 ) 

The provision of the Act restricting the 
right of an owner, or a transferee from him, 
to fell a tree is not unreasonable especially 
as there is no absolute restriction and he has 
been given a right to obtain a permit from 
the Forest Officer. (Para 8 ) 

Unless the notification makes it out that the 
land is declared to be a forest for the nur- 
poses of the U. P. Private Forests Act, 1943 
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the land cannot be treated as ‘forest’ and the 
provisions of the Act cannot be made appli¬ 
cable to it. (Para 11) 

CASES REFERRED: Paras 

(A) (V38) AIR 1951 SC 41: 1950 SCR 869 (SC) 5 
<B) 68 CLR 261 5 

(C) (V38) AIR 1951 SC 118: 1950 SCR 759 (SC) 7 

S. D. Misra, for Petitioners; B. K. Dhaon and 
B. N. Roy, for the State. 

MALIK C, J.: 

This is an application on behalf of three minors 
that they have been cultivating portions of Uvo 
plots Nos. 4453 and 4471 in village Ailra, tahsil 
Utraula. district Gonda. since 1948. and a patta 
was executed in their favour in August 1951, that 
in March, 1952, when certain labourers and ser¬ 
vants of the applicants were felling certain mahua 
trees the District Forest Officer took exception 
under the provisions of the U. P. Private Forests 
Protection Act 1948 (6 Of 1949) and prevented 
them from cutting down trees or from cultivating 
the portion of the land which had been under 

cultivation since 1948. 

(2) It is urged that the Act is uUra vires as it 

offends against the provisions of Art. 31. cl. (2) 
Art 19 cl. (l)(f) of the Constitution. In 

the affidavit'it was said that tffis '^nd 'va® 
land and the notincation No. 19A7/XIV-134-47 
3-1-1949 by which the U. P. Government 
deJl^red ail forest lands in Uttar Pradesh to be 
forest for the purposes of the said Act, was an 
invalid notification inasmuch as it did not spe¬ 
cif v the area which was to be treated as foiest 
land A counter-affidavit was filed in which it 
was denied that this was banjar land and it was 
said that these two plots along with several other 
Dlots were situated in a fore.st area to which the 
UP. Private Forests Act applied. It was also 
urged that these plots had a large numbei of 
tries on them and they were forest land and we« 
not brought under cultivation in 1948 as wx. 
stated in^the affidavit in support of the applica- 

tion. _, 

In paragraph 5 of the counter-affidavit it was 

mentioned^ that 7.07 acres of land was brought 
“nder cuUivation by the aforesaid mmors in 
1359F that Is, after 3-6-1949. when the U. P. Pri 
vaWorests Act, 1948, had come into force and 
wxs done without obtaining the previoi^ per- 

S X Act. That the applicants, therefore, had 
no right to cultivate the said plots. 

Tn the reioinder affidavit, it was mentioned that 
the applS had been paving rent for he por¬ 
tions brought under cultivation and had paid rent 

fhev had b'en Jn cultivation since 1948 and that 

rtonot bal 

ploughed and thaj- had^been mffirmed^by ^ 

Ilso been filed on behalf of the opposite party 
S. 5S. t oabout 33,000 l„ 

t s s ts. “ 

the had no right to prevent them 

the Pore^ Officer h^d no^g 

from cutting ^ne sam . 

Irt^'L^bai’Sider Art. ’31(2) oi the Constitution 


and secondly that even if there was no qucstioa 
of appropriation of the rights of the applicants 
or of taking possession of the property and the 
Act merely imposed restrictions then the restric¬ 
tions were unreasonable and under Art. 19(1) (f) of 
the Constitution the restrictions must be deemed 
to be bad. The second point raised was that the 
applicants were entitled to cultivate the land al¬ 
ready under cultivation and the Forest Officer had 
no right to prevent their domg so. Both these 
points can be easily disposed of. 

(4) As regards the second point, the real dis¬ 
pute relates to a question of lact, the applicants' 
contention being that the land was under culti¬ 
vation since 1948, that is, before the notification, 
to which S. 7 of the Act did not apply while the 
contention of the opposite party is that the land 
was brought under cultivation after 3-6-1949, and 
the action, therefore, was illegal in view of S. 7 
of the Act. The applicants claim that they were 
tenants of the two plots and their tenancy rights 
have been recognized by Government and the 
Government have been realizing rent from them. 

Learned counsel for the applicants does not 
deny that if his clients are tenants of these plots 
they have a right under the general law to go toj 
the appropriate Court for relief. That Court [ 
would be in a better position to decide the ques-| 
tion of fact in dispute as to whether the land was 
brought under cultivation before 3-6-1949 or after¬ 
wards. As the applicants have another suitable! 
and effective remedy, it is not necessary for us ini 
this writ petition to decide whether they have! 
the right to cultivate the portion of the land which^ 
had already been under their cultivation. 


(3) The other point raised by learned counsel 
was that the Act is in contravention of the pro¬ 
visions of Art. 31(2) and is. therefore, invalid. 
Reliance is placed on a decision of the Supreme 
Court in — ‘Charanjit Lai Chowdhury v. Union of 
India’. AIR 1951 SC 41 (A), wherein Mr. Justice 
Mukherjea discussing the meaning of the word 
‘property’ as used in Art. 31 of the Constitution 
expressed the opinion that it does not necessarily 
mean a totality of the rights which the owner¬ 
ship of the object connotes and the question whe¬ 
ther a person has been dispossessed from the pro¬ 
perty depends upon the answer to the question 
whether he has been dispossessed substantially 
from the rights held bv him or the loss is only 
in regard to some minor ingredient of the pro¬ 
prietary right. 

Reliance was placed on a decision of the High 
Court of Australia in — ‘Minister of State for the 
Army v. Dalziel’. 68 CLR 261 (Bi. The case be¬ 
fore the Australian High Court was entirely dis¬ 
tinguishable. There the exclusive possession of 
property for an indefinite period had been taken 
bv the Commonwealth of Australia under regula¬ 
tion 54 of the National Security Regulations and 
the question was whether this amounted to ac¬ 
quisition of prooerty. The case before the Supreme 
Court is also distinguishable from the case before 
Its. In that case bv an Ordinance the Central 
Government had notified that they could appoint ^ 
as many persons as they thought fit as directors 
of a company and in case they apoointed certain- 
directors. the powers of the directors elected by 
the share-holders, the functions of the managing 
agents and the rights of the share-holders men¬ 
tioned in detail in para 36 would cease. It was 
pointed out bv the learned Judge that the share¬ 
holders still had the right to transfer their rights 
and to get the dividends on their share.s. It 
therefore, held that the Ordinance did not amount 
to dispossession of the share-holders of their 
rights in the company. 
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We have looked into the provisions of the U. P. 
Private Forests Act and we cannot say that the 
provisions of this Act can be said to be bad be- 
because of Art. 31(2) of the Constitution. Article 
31(2) of the Constitution provides that 

“No property, movable or immovable, including 
* any interest in, or in any company owning, any 
commercial or industrial undertaking, shall be 
taken possession of or acquired tor public pur¬ 
poses under any law authorizing the taking of 
such possession or such acquisition, unless the 
law provides for compensation for the properly 
taken possession of or acquired and either fixes 
the amount of the compensation, or specifies 
the principles on which, and the manner in 
which, the compensation is to be determined and 
given.” 

(6) There is no question in this case of either 
possession or acquisition of the rights oi the ap¬ 
plicants. The U. P. Private Forests Act was pass¬ 
ed. as it.s preamble show.s, for the conservation of 
forests and groves and for afforestation of waste 
lands W'hich were not vested in the Government. 
It cannot be denied that the denuding of the 
country-side of trees and extensive ov^erfelling 
causes great national loss as forests are not only 
a national asset but they prevent erosion of soil 
and also help in the increase of rainfall. With 
that object in view, the State Legislature passed 
an Act which is in line to some extent with the 
Central Act. the Indian Forests Act (16 of 1927). 
Private owners have not been divested of any of 
their rights in forests, groves or trees. Ail that 
the Act provides is that they cannot cut. collect 
or remove timber without the permission of the 
Forest Officer. The restrictions imposed are ali 
subject to permits being given by the Forest Offi¬ 
cer. The property remains the property of the 
owner. His right to transfer the same Is left in¬ 
tact. Certain restrictions have, however, been 
imposed on the exercise of ownership in the larger 
public interest. It cannot be said that the pro¬ 
visions of the Act amount either to a disposses¬ 
sion of the owmers or to the acquisition of pro¬ 
perty of private owners by the State. Article 
31 (2), therefore, has no application at all. 

(7) Learned counsel has urged in the alterna¬ 
tive that the provisions of the Act are bad being 
in contravention of the provisions of Art. 19(1) (f) 
of the Constitution. Article 19(1 )(f) provides that 
all citizens shall have the right to acquire, hold 
and dispose of property. It is subject, however, 
to cl. (5) that the State can impose reasonable 
restrictions on the exercise of any of the rights 
conferred by the sub-clause in the interest of the 
general public. It is urged by learned counsel 
that some of the restrictions imposed by the sec¬ 
tion cannot be said to be reasonable restriclions. 
He has relied on the case of — ‘Chinlarnanrao v. 
State of Madhva Pradesh’. AIR 19ol SC 118 (C), 
for the def.nition of the words ‘reasonable restric¬ 
tions’. The only restriction with which we are 
concerned in this case Is the restriction against 
[the felling of trees. It is not possible to hold 
that the S*^ate w^as not entitled to impose res¬ 
trictions against the indiscriminate felling of trees 
in forests and groves w'hen it is now well-known 
that such forests are a national asset of great 
value. In our view the State w'as entitled to see 
that there is no indiscriminate cutting down of 
trees in order to .sell the wood and set money 
before the landlords lost their zemindari rights 
and the trees or the forest'? vested in the State. 
Section 12 of the Private Forests Act lays down 
that: 

“A Forest Officer mav on the application of the 
landlord grant a felling licence for the felling 


of trees for such purpo.se and with such condi¬ 
tions as he may deem proper and Ihereuijon it 
shall be lawful for the landlord Uj cany out 
felling in accordance with the term.s of the lul¬ 
ling licence.” 

Section 13 of the Act provides that 

“The Forest Oiflcer may direct any owner of a 
notified forest to prepare within a specified 
period a working plan in the pre.scribed mariner 
for the management of the forest." 

A study of these provisions make.s it clear that 
the on.y object behmd tne rcslriction was to see 
tiiat the fore.st wealth of the country is not de¬ 
nuded by the shortsighted policy of some of the 
owners. V/e are not called upon in thi.*s case to 
express any opinion wheiher any harm would be 
done to the national wealth if restrictions are not 
imposed on the gathering of fore.st produce. That 
question ha.s not been raised. 

(8) We are. therefore, of opinion that the pro¬ 
vision of the Act restricting the right of an owner, 
or a transleree from him. to fell a tree Is not un- 
rea.sonable e.'^peciully as there is no absolute res¬ 
triction and he has been given a right to obtain 
a permit from the Fore.st Officer. 

(9) After we had heard learned counsel on the 
first two points, a point was raLed on which it may 
be necessary to have a little more information. In 
para 9 of the affidavit, it is mentioned that noti¬ 
fication No. 1927/XIV-134-47 dated 3-1-1949 Is in¬ 
valid and ineffective as no forests have been spe¬ 
cified therein. This paragraph has not been spe¬ 
cifically answered in the counter-affidavit. In the 
counter-affidavit the paragraphs of the affidavit 
have not been answered paragiaph by paragraph. 
It is, however, said in the counter-affidavit that 
these two plots including a number of other plots 
are a forest area. A ‘forest’ has been defined in 
the U. P. Private Forests Act as meaning any 
land which the State Government by notification 
declares to be a forest for the purpo.ses of tliis 
Act. The notification issued by the State Govern¬ 
ment to which our attention has been drawn is 
in these term.s: 

“The Governor is pleased to declare all forest 
lands in Uttar Pradesh other than those men¬ 
tioned in S. 2 of the said Act to be forests for 
the purposes of the said Act.” 

This presupposes that there are certain forest 
lands in the U. P. which are well known as such 
so that anybody reading the notification would 
know that the notification refers to those forest 
lands. The definitl'n of the word forest on the 
other hand Is that ‘forest’ means any land w'hich 
the State Government* has declared to be a forest. 
From this general notification it is impossible to 
say w'hat particular piece or pieces of land have 
been declared by the State Government to be 
forest for the purposes of the Act. We find in the 
Central Act that the form of the notification is 
given in S. 4 and it is as follows: 

"Whenever it has been decided to constitute any 
land a reserved forest, the Provincial Govern¬ 
ment shall issue a notification in the official 
gazette 

(a) declaring that it has been decided to con¬ 
stitute such land a reserved forest; 

(b) specifying as nearly as possible the situa¬ 
tion and limits of such land, and 

(c) appointing an officer (hereinafter called 
‘the forest settlement officer’) to enquire into 
and determine the existence, nature and extent 
of any rights alleged to exist in favour of any 
person in or over any land comprised within such 
limits, or in or over any forest produce, and to 
deal with the same as provided in this Chapter ” 
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(10) It is not possible to say what is the land 
to which the notUication No. 1927/XIV-134-47 dated 
3-1-1949 referred to above applies. Learned coun¬ 
sel for the State has referred to certain directions 
contained in the Revenue Manual and to certain 
other orders passed by the Forest Department but 
we think it would be more satisfactory if he were 
asked to file a complete and full affidavit to indi¬ 
cate how the notilication applies to these parti¬ 
cular plots that are in question in this case. It 
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may be shown whether this notification applies to 
this land and if there are other notifications, a 
reference to those notifications should also be 
given. V/e allow learned counsel three weeks’ time 
to file an affidavit and to supply a copy of it to 
the learned counsel for the other side who may 
file an affidavit in reply within a week of the 
receipt of the affidavit. 

SUBSEQUENT ORDER (D/- 22-7-1954) 
MALIK C. J.: 

(11) On 30-9-1953. w'e dictated a long order and 
dealt with the various points raised in this writ 
petition. To^vards the end of the hearing, learned 
counsel had raised a new point that the plots in 
question were not 'fore.st’ land as there was no 
notification issued by the Government declaring 
them to be ‘forest’ land. We then pointed out 
that in the U. P. Private Forests Act. 1943, ‘forest’ 
has been defined as meaning ‘any land which the 
State Government may, by notification, declare to 
be a forest for the purposes of this Act’. We gave 
the counsel for the State time to file a further 
affidavit giving reference to the notification by 
which the land in question had been declared to 


Constitution of India, Art. 25 — Right to take 
out religious procession — Magistrate can pro¬ 
hibit it, if he apprehends breach of peace — 
(Religious procession — Right to take out). 

Persons of whatever sect are entitled to 
conduct religious procession through public 
streets provided that they do not interfere 
v/ith the ordinary use of such streets by the 
public and subject to such directions as the 
Magistrates may lawfully give to prevent ob¬ 
structions of the thoroughfare or breaches of ■ 
the public peace. This right of a person of a 
particular religious sect to freely profess, 
practice and propagate his religion is now a 
part of the fundamental rights guaranteed by 
Art. 25 of the Constitution but it has been 
made subject to public order and there can 
be no doubt that in exercise of the police 
powers of the State it is open to a Magistrate, 
in a case where he apprehends breach of the 
peace, to pass such orders as he may consider 
necessary to prevent breach of the peace. 


be ‘forest’. A counter-affidavit was filed on be¬ 
half of the State on 13-10-1953. and reference is 
made in paragraph 5 of this affidavit to a Govern¬ 
ment Notification No. 517''XIV. dated 11-10-1952. 
by which the area of 274.3 acres of land existing 
in Ailra has been notified a.s a private forest. 

This notification v/hich was published in the 
U. P. Gazette. Part I. page 1179. and is dated 
11-10-1952, was in the exercise of the powers con¬ 
ferred by S. 117, U. P. Zemindari Abolition and 
Land Reforms Act, 1950 (U. P. Act I of 1951). Sec¬ 
tion 3. sub-s. (3) of the U. P. Private Forests Act. 
1948. with which W'e are concerned defines ‘forest’ 
as meaning any land which the State Government 
may by notification declare to be a ‘forest for 
purposes of this Act’. So unless the notification 
makes it out that the land is declared to be a 
forest for the purposes of the U. P. Private Forests 
Act. 1948. the land cannot be treated as ‘forest’ 
and the provisions of the Act cannot be made 
applicable to it. We are, therefore, of the opinion 
that the District Forest Officer, Gonda, had no 
jurisdiction to act under the U, P. Private Forests 
Act, 1948. and prevent either the cutting of the 
trees or taking forcible possession of the timber 
that had been cut. 

(12) We. therefore, issue a direction under Art. 
226 of the Constitution that the opposite party 
is not entitled to act under the U. P. Private 
Forests Act. 1943. as the provisions of that Act are 
not applicable to the two plots Nos. 4453 and 4471, 
with regard to which no notification has yet been 
Issued by the State Government declaring them to 
be forest land for purposes of the U. P. Private 
Forests Act, 1948. 

(13) We make no order as to costs. 


5) 

It is no part of the Magistrate’s duty to fix 
the^date. time and the route and if he thinks 
that he cannot fix a date, time and route 
which would not lead to a breach of the peace 
and rejects the application, the order cannot 
be read as meaning that he purported to hold 
that the parties have no right to take out a 
procession, it is not for the Court to consi¬ 
der whether the Magistrate was right in his 
apprehension that there was a likelihood of 
breach of peace, when his bona fides have not 

^ matter entirely for 
• authorities to consider whether 

in the particular circumstances if a procession 
was -aken out it would lead to public distur¬ 
bance. ^ Whether it would be more suitable on 
a particular .occasion to bind down a parti¬ 
cular party and to allow the procession to be 
taken out by the others is a matter in the dis¬ 
cretion of the Magistrate. It is not open to 
Courts to take the administration in their own 

hands and to issue orders to the Magistrate 
in this respect. 6, 7) 




(A) (VI2) AIR 1925 PC 36; 47 All 151 (PC) 

<1945) All 3 
<^> 955 

(D) (33) 6 Mad 203: 2 Weir 77 (FB) 




S. C.. Das and Mazeer Ahmad, for Applicant; N. 
Banerji and Ashraf Husain, for Applicants in C. 
M. An. 317-54; Advocate-General, B. K. Dhaon and 
B. N. Roy, for the State. 


K.S.B. 


Petition allowed. 

MALIK C. J.: 


Qazi Mohammad Siddiq ha.s filed an application. 
Civil Misc. Writ No. 3 of 1953. against the State 
of Uttar Pradesh and the District Magistrate of 
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Lucknow, under Art. 226 of the Constitution, that 
the applicant applied for the taking out of a 
religious procession, Madhe Saheba, and this was 
unjustly refused by the Magistrate on 26-11-1952. 

The prayer in the application is that a writ of 
mandamus or prohibition or directions or such 
other wi’it, directions or orders, be issued, as it 
may be expedient, to the U. P. Government and 
the District Magistrate of Lucknow prohibiting 
them from interfering in taking out of the Madhe 
Saheba procession and holding public Madhe 
Saheba meetings by the applicant in the city of 
Lucknow and directing them to allow the appli¬ 
cant to take out such processions and to hold 
such meetings under such reasonable conditions 
as may be necessary in this connection, for which 
the applicant shall ever remain grateful. 

(2) There are tliree other applications. Civil 
Misc. Appln. No. 12 of 1554 is by Syed Alimad Ali 
that he made an application on 25-7-1953, for 
taking out a Madhe Saheba procession but it was 
refused. We may mention here that v/hile the 
previous application by Qazi Alohammad Siddiq 
was by a Sunni Mohammedan this application is 
by a Shia Muslim. This application was dis¬ 
missed by the District Magistrate on 24-3-1953, and 
the prayer in the application is that a writ of 
mandamus or prohibition or directions or such 
other writ, directions or orders, as it may be 
expedient, be issued to the U. P. Govt, and the 
District authorities prohibiting them from inter¬ 
fering in their taking out Madhe Saheba proces¬ 
sion and holding public meeting for the recita¬ 
tion of Madhe Saheba by the applicant and direct¬ 
ing them to allow the applicant to take out such 
procession and hold such meetings under such 
reasonable condition as may be necessary in this 
connection. 

(3) Civil Misc. Appln. No. 13 is by Syed Man- 
zoor Husain Nasir, another Shia Ivlaslirn. He also 
made an application on 25-7-1953, to take out 
w^hat he calls a ‘counter procession and hold a 
public meeting to recite the narrative therewith’. 
This application was dismissed on 25-8-1953. 

(4) The fourth and the last application No. 11 
of 1954 is by Husain Ameer who is also a Shia 
Muslim. 

He claims that Shias have an absolute right to 
recite Tabarra in public places as enjoined by 
their religion and when Madhe Saheba is recited 
at public places they are specially duty bound to 
recite Tabarra. He made an application to the 
District Magistrate on 25-7-1933, that he wanted 
to take out a Tabarra procession and hold a public 
meeting to recite Tabarra therein and this too 
was refused by the District Magistrate on 24-8- 
1953, on the ground that there was an apprehen¬ 
sion’ of a breach of peace. 

The prayer in this application is more or less 
to the same effect as in the other applications 
that the U. P. Government and the District 
authorities should be prohibited from interfering 
in taking out Tabarra proce.ssion and holding 
public meeting for the recitation of Tabarra by 
the applicant and directing them to allow the 
applicant to take out such procession as may be 
necessary in this connection. 

( 5 ) It is not necessary for us to go into any 
detail as regards the dispute betv/een Shias and 
Sunnis We are really not concerned with the 
nature’of the dispute or with the rights of the 
parties to take out processions in praise of their 
Caliohs The Shias consider that the first three 
Caliphs were not true to their prophet or to the 
true religious belief while the Sunnis consider it 

otherwise. 


It appears from the affidavit filed on behalf o 

the State In Civil Misc. Writ No J ^ 
upto liiOo the two Muslim «ects, ahias and Sunnu 
observed Moharram together. Since then dL.pu.K 
have arisen and there were two trio .m 

as the Piggott Committee and the AU-ZJp Gom 

mittee which reported about the 
'Manzur Hasan v. Muhammad Zarnan. AIR 
PC 36 (A), their Lord-Uiips of the Judicial Com- 

mittee have held that there is a ““gf 

a religious proce.«ion with its ^ 

vance along a highway, and 
sect are entitled to conduct religiou.s p.oceo.'..ion 

tofourh public streets so that they do not^ in ei-l 

fere with the ordinary use of such sheets oy the 

public and subject to sucn directions y 

Magistrates may lawfully *•“ 

tions of the thoroughfare or breachei> of Uk pub 

lie peace. 

on behalf of the State the right to take out 
nrccession has not been denied. In Art. Zo oi ine 
constitution it is provided that subject to pumi 
order, morality and health and to 
sions of this Part, all persons are ‘;y®ee'y to 
to freedom of conscience and the 
nrofpss n'^'actise and propagate relioi.>n. 
difficulty however arises at times when by re^on 
of members of one particular .se« or 
doing something in puolic the leligiou.. Si^cep 
bilities of others are hurt and there is a danger 

Of the breach of peace. 

In the case of - ‘Manzur Hassan (.y', cited 
above the Privy Council recognised that 
rights were subject to the directions that a M^gis- 
trate may lawfully give to 

of the thoroughfare or breaches of ‘be pubhc 
The same view was taken in a D-vuion 
ruhng Of this court in - ‘Haidar ™ 

V. Ali Mohammad’, AIR 1945 All o. , 

also related to the dLsputs between Shias ana 
Sunnis about Madhe Saheba and Tabarra proces¬ 
sions. . , ,. ._ 

Th '5 ri^^ht of a person of a particiuar religious 
seJt to irfely profess, practise and propagate his 

religion Is now a cart of the 3 ;*.[ 

vij'^ranteed by Art. 25 of the Constitution but it 

hivs'been made subject to 

can be no doubt that in exercise oi the pohce 

powers of the ‘State it ^ ^ rh ot\he 

a case where he apprehends breach of the Peace, 

to paL such orders as he may consider necessary 
to prevent breach of the peace. 

(6) Counsel in the various appbeations have 
tried to interpret that the orders o the Mag^ 
trate are most general and for all . 

read these orders they do not seem 
the Magistrate intended to pass a general orUei 

for all times. 

Applications were made for ?“7^7ome 

sions and the applications were reiu.,ed ^-ed^o 
of the aoplications the Magistrate was as^ed to 

fix a date, time and route tnat he “te’s 

ciiitable Firstly it was no part of the Magisir**ies 
dii'tv to* fix the date, time and the route and in 
nnv case if he thought that he could not nx a 
date, time and route which would not lead to a 
breach of the peace and rejected i-he application 
the order cannot be read as meaning that he 
purported to hold that the parties have no right 

to take out a procession. 

Learned Advocate General has stated in clear 
terms that these orders were not intended to take 
away for all times any rights that the parties 
may have and they merely related to the grant 
of the particular application for taking oat a 
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EreS 

Sf Magistrate that'S^^' from The 

breLh oT np Jpn T ‘ ^ likelihood of a 

p*. rrs, «“rjr„f '.ri.'T„i's 

Sto'S'Ea?' ‘''' "ppSEE 

permission to take out a procession. 

^ consider whether the 
K apprehension tS 

ed question- 

ri.wErss'-.'K? S'Se' ssrsr 

f.T“?uUoXuE£.'“ “•” 

other and each alleges 
that it was he who was exercising peacefully hiR 

public right and it is the other party aeainst 

and his procession should have been allowed 
Again whether it would be more suitable on a 
particular occasion to bind down a particular 

hv^th procession to be taken out 

V the others is a matter in the discretion of the 

the Magistrates, as has been 

1935 A^iT^S air 

^do All 575 (C) and — ‘Sundram Cnetti v The 

Queen, 6 Mad 203 (D), would try to help a party 

wronff and not a party who is in the 

rnnrfc’ not mean that it is open to 

hnndl flnri administration in their own 

hands and to issue orders as to whether a Magis¬ 
trate should or should not allow a procession to 

sate fed” thal t 

saiLsned that it ls likely to end in a serious dis- 

^^at restrictions he should 
impose on such an occasion. 

( 8 ) The orders in these cases were nassed hv 
Thf^ authorities in the year 1952 or 1953 ! 

T^e circumstances in 1954 may have entirely 

e?rof M iudlmenf Magistrate had made an 
eiror of judgment in those years and had nnt 

allowed the proce-ssions to be"^ taken out ^^der a 
misapprehension that cannot be recitified tSav 

I" effect we aro 

j«r, rs‘S‘i.aE.K 

Art. oTtt Coaltitetten. 

with^CMte^^ applications are, therefore, dismissed 

(10) Learned counsel for the parties have ask- 

to the Supreme Court under 
Art. 132 of the Constitution. We do not think 
any question of importance as regards the inter¬ 
pretation of the Constitution arises in these writ 
petitions. The prayer is, therefore, refused. 

Applications dismissed. 
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if subject to six months’ duration — (Government 
of India Act (1935), Sch. IX, S. 72). 

The Ordinance, having been promulgated 
between 27-6-1940 and 1-4-1946, was not^sub- 
ject to uhe limitation of six months’ duration 
contained in S. 72 of Sch. IX of the Govern- 
ment of India Act, 1935. It was to remain 
in force so long as it was not repealed. 

(Para 1 ) 

Anno: Govt, of India Act, Sch. IX, S. 72 N. i. 


(b) High DenominaUon Bajik Notes (Demo- 
netmtion) Ordinance (1946), S. 7(3) - Sanction 
if should show facts. 

There is no law that a sanction should 
show the facts constituting the offence. The 
sanction Ls not required to be in any form. 

It need not be in writing even. (Para 4) 
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desai and MUKERJI JJ. (20-7-1954) 

B. Ram La!, Applicant v. State. 

Criminal Revn. No. 124 of 1952. against deci¬ 
sion of S. j., Mathura, D/- 21-12-1951. 


(a) Hijii Denomination Bank Notes (Demone- 
tatioti) Ordinajice (1946). 


(0 High Denomination Bank Notes (Demoie- 
lization) Ord-nonr. (1946). Sections 3and4- 

~ (ConstituUon of India, Arts. 13 and 
iy (1) (i))» 


The provisions of Ss. 3 and 4 of the Ordi¬ 
nance were not in conflict with the guarantee 
given by the Constitution under Art. 19 ( 1 ) 
a \ *'^®t’efore did not become void under 

(Paras 5 and 36) 


♦iir Bank Notes (Demon*- 

t.zat.on) Ordinance (1946), S. 7 (3) - SancUon 

Consideration of allegations by Central Got- 
crnment. 

Section 7 does not require that the Central 
Government must consider the allegations 
made against the accused; much less does it 
require that it should be proved to the satis¬ 
faction of the Court that the Central Gov¬ 
ernment had considered the allegations and 
spent a certain minimum amount of time 
over the consideration. The requirement of 
S. 7 IS fully met if there is on the record a 
sanction of the Central Government for pro¬ 
secution of the accused. AIR 1948 PC 82 
Explained. gj 


(e) High Denomination Bank Notes (Demone¬ 
tization) Ordinance (1946), S. 7 (3) - Sanction 

^7 Secretary - Legality - (Government 
of India Act (1935), S. 313 and Sch. IX, S. 40(2)). 


Sanctioning prosecution for breach of an 
Ordinance dealing with currency matters is 
undoubtedly a currency matter. Therefore, a 
sanction granted by the Deputy Secretary in 
accordance with the rules made by the Got- 
ernor-General under S. 40 (2) of the 9 th 
Schedule must be treated as that of the 
Governor-General in Council, i.e., the Cen¬ 
tral Government and as such there is no 
illegality in the sanction. AIR 1952 Orissa 
200, Distinguished. (Para 7) 


(f) Government of India Act (1935), Sch. DC. 
S. 40 Contention that Governor-General had 
not considered facts — Bar of. 

Under S. 40 not only was the contention 
that the sanction was not given by the 
Governor-General in Council barred but also 
the contention that the Governor-General 
had not considered the facts of the case. AIR 
1945 PC 156, Distinguished. (Para 10) 


< 




C( 
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(g) Criminal P. C. (1898), S. .'JIT — Srction 
4ocs not contravene Art. 19 of Constitution — 
^Constitution of India, Art. 19). 

Section 517 does not contravene Art. 19. A 
confiscation or forfeiture of property does not 
amount to any disturbance of the right to 
acquire, hold or dispose of the property. It 
certainly has nothing to do with the right 
to acquire or dispose of property. It removes 
the property from the possession of a person, 
but not on the ground that lie has no right 
to hold it. Even if it does, the provisions of 
■S. 517 are reasonable restriction on the nglit 
to hold property. (Para 11) 

Anno: Cr. P. C., S. 517 N. 1. 

(h) Criminal P. C. (1898), S. 439 — Finding of 


notes or the equivalent thereof. The Ordi¬ 
nance only prescribes punishment for any 
breach of any of the conditions provided for 
by the Ordinance. (Para 37) 


CASES REFERRED: Paras 

(A) fV35) AIR 1948 All 182: 49 Cri LJ 185 2 

(B) (V35) AIR 1948 PC 82: 49 Cri LJ 261 
(PC) 

(C' <V39) AIR 1952 Bom 184: 1952 Cri LJ 
627 

fD' ^V39) AIR 1952 Orissa 200: 1952 Cri LJ 
1051 

(E- (V32) AIR 1945 PC 156: 1945 FCR 195 


y 


Shri Narain Sahai. N. P. Asthana and K. B. 
Asthana, for Applicant: Advocate General and 
Sri Ram. Dy. Govt. Advocate, for the State. 


fact — Interference with. 

The High Court sitting in revision is not 
concerned at all with the question whether 
the Courts below were justified or not in 
relying upon prosecution evidence. The Court 
does not ordinarily go into que.^i.ion oi fact 
and would not interfere willi a finding of 
fact unless there was no evidence to support 
it or the evidence was so bad that no rea.^on- 
able person could act upon it. (Para 15) 

Anno: Cr. P. C., S. 439 N. 15 PCs. 1 and 20. 

(i) Criminal P. C. (1898), S. 517 — Disposal of 
property produced. 

A Magistrate has the power to pass orders 
as he thinks fit for the dispasal, by con¬ 
fiscation or otherwise, of any property that is 
produced before ium. It clue.s not matter if 
the property has not been used lor tue com¬ 
mission 01 any ollence or is not one regaid- 
ing which any ofience has been comanticd. 
The bare tact that il ls proauced by the 
police before him invests him with the autho¬ 
rity to pass an order for its dtsposai. 

(Para 16) 

Anno: Cr. P. C., S. 517 N. 19 Pt. 4. 

(j) Criminal P. C. (1898), S. 517 — Disposal by 
confiscation of property. 

Accused not clamiing property — Rightful 
owner not known — Property obtained 
through commission of offence — Property 
held couid very reasonably be ordered to be 
confiscated. (Para 16) 

Anno: Cr. P. C., S. 517 N, 9. 

(k) Government of India Act (1935), S. 59 (2) 
and Sch. IX, S, 40 (1) — Distinction. 

Section 59 (2) creates a bar to question¬ 
ing the ‘validity’ of an order on the ground 
that such an order was not an order made 
by the Governor. Section 40(1), on the other 
hand, creates a bar in the way of the accused 
from raising the question that the order, 

which was duly authenticated, had not been 
‘duly made’ by the Governor-General in 
Council. (Para 30) 

Anno: Govt, of India Act, S. 59 N. 1. 

(l) High Denomination Bank Notes (Demone- 

tizaUon) Ordinance (194G), S. 7 Confiscation. 

There is no provision in the Ordinance for 
confiscation either of the high denomination 


DESAI J.: 

I have seen the order proposed to be made by 
my learned brother. 

(2> It wa.s contended before us that the Ordi¬ 
nance lapsed before the prosecution. Thrs con¬ 
tention was advanced on behalf of Sridhar 
AGiarya before the withdrawal of the prosecu¬ 
tion on 29-9-1948 and was overruled by the trial 
Court. He had brought up the matter to this 
Coui-t and our brother Harlsh Chandra rejected, 
the contention, see — 'Sridhar .Achari v. Empe¬ 
ror’. AIR 1948 All 182 (A). He held that the 
Ordinance was not of a limited validity and 
remained valid and in force after 1-4-1946 and 
that there was no legal bar to a prosecution 
started under S. 7 of the Ordinance in March 
1947. 

The present prosecution is a different prosecu¬ 
tion and the decision of our brother Harish 
Chandra Is not binding on the applicant. But 
we are in full agreement with the decision. The 
Ordinance, having been promulgated between 
27-6-1940 and 1-4-1946. was not subject to the 
limitation of six months’ duration contained in 
S. 72 of Sch. IX of the Government of India 
Act, 1935. It was to remain in force so long as 
it was not repealed. 

(3) The second contention that the sanction 
was not proved no longer remains valid. We 
examined Sri O. P. Gupta. Assistant Secretary 
to Government of India. Finance Department. He 
proved that under a resolution dated 28-7-1939 
of the Ministry of Home Department he was 
authorised to sign letters and orders issued on 
behalf of the Government of India, that the 
Government of India had received a precis of 
the case from the State Government and after 
considering the facts of the case had sanctioned 
prosecution of the applicant and others for the 
offence of S. 7 of the Ordinance and that th^ 
sanction sent to the State Government on 
16-4-1947 W'as signed by him. He also stated that 
the Deputy Secretary of the Finance Department 
and an Officer of the Department of Law were 
consulted before the sanction was granted. 

(4) Another contention was that the sanction 
does not show the facts constituting the offence. 
It certainly does not show the facts but there is 
no law that it should show the facts. The sanc¬ 
tion is not required to be in any form. It need 
not be in writing even, see — ‘Gokul Chand 
Dwarka Das v. The King’, AIR 1948 PC 82 at 
p. 84 (B). It was pointed out in that case that 
if the facts were not stated in a sanction the 
prosecution would have to prove that the sanction 
related to those facts which formed the basis of 
the trial. Sri O. P. Gupta has proved that the 
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^nction WM for those acts of the four men which 

i”e ‘aX.SnrS 

Of the Ordinancr contravened Art ^Wd^Tn'^of 
£ Art“ 3 “ becamfvold^n- 

the r^ht -Vn ^ citizens have 

acquire, hold and dispose of pro- 

S’f 2 f°iq 4 rnu °>’^“a«ce declared that 

cmed^ to notes 

ceasea to be legal tender m payment or on nr. 

S. 4 prohibited every person after 
that date from transferring to the possession of 
^0 her or receiving into his posseS from 
another, any high denomination bank note. 

As far as the declaration that the high denomi- 

Sra hoiH "°\'nterfere with anybody’s right to 
ac^ire hold or dispose of property; the high de- 

nomination notes ceased to be legal tender but 

S? VT -.'•f "■< “My "£ m- 

thpm “ ^ ^ acquiring or disposing of 

rieM‘ hn^lhp” ^ interfered with that 

li- citizens to acquire, hold 

sufutlon T.p'?^ anbject, under the Con¬ 

stitution Itself, to any existing law in so far as 

of ™P“ca '■casonable restrictions on the exercise 
of It, in the interest of the general public. 

The Ordinance w^ promulgated in the interest 

Pn*^'*'^ to meet a certain emergency 

ripnorl*-^'^ f,'^^® declaration that the high 
denomination bank notes ceased to be legal tendw 

dd not infringe any of the constitutional rights 

note, ppf "h f ^^® denomination bank 
thpfr tender, any restriction on 

their transfer to another person cannot be said 

to be unreasonable. The Ordinance provided for 

nn^pfp? °t the high denomination note for 

note of smaller denominations on certain condi- 

^"'1 ®' P®'’son who held high de¬ 

nomination notes had to do was to have them 

exchanged for notes of smaller denominatioS 

conditions prescribed therefor. 

H 'l°tb‘ng to gain by not having them ex¬ 
changed for notK of smaller denominations and 
Instead transferring-them to another person. 

also had nothing to gain by acquirin'' 
high denomination note when they had ceased 

led bf % >^«triction fiS 

posed by S. 4 of the Ordinance upon the nower 

was not 1 PM denomination notes 

was not at all an unreasonable restriction; having 

regard to the emergency which justified the pro- 

Ordinance, the restriction was 
undoubtedly reasonable. 

But really we are not concerned even with the 
qu^tion whether Ss. 3 and 4 became void under 

nnf ■ "^^^^^PP^icant has been convicted 

not for infringing the provisions of Ss. 3 and 4 

but for violating the provisions of S 6(2> bv 

making a false or only partially true declaration. 

If S 6 were unconstitutional, the applicant could 

not be prosecuted for violating its provisions. The 

comtitutionality of S. 6 was not impugned and did 

not depend upon the constitutionality of Ss 3 
and 4. 

(6) The next contention, a contention which 
was argued very seriously, was that it has not 
been proved that the Central Government con¬ 
sidered the facts of the case before sanctioning 
the prosecution of the four men. All that S. 7 of 
the Ordinance requires is that there must be a 
previous sanction of the Central Government. It 
does not require that the Central Government 
must consider the allegations made against the 
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accused; much less does it require that it should 
be proved to the satisfaction of the Court that 
the Central Government had considered the alle- 
gallons and spent a certain minimum amount of 
time over the consideration. 

The requirement of S. 7 was fully met if there 
was on the record a sanction of the Central 
Government for prosecution of the four men for 
the acts which were the subject-matter of the 
;n!,o- case on the subject is - ‘AIR 

nhf Beaumont 

observed at page 84 that: 

In order to comply with the provisions of Cl. 23 
It must be proved that the sanction was given 
in respect of the facts constituting the offence 
charged.” (’’Cl. 23” referred to Cl. 23 of the 
Cotton CiOth and Yarn (Control) Order, 1943, 
which provided that no prosecution for the con- 
travention of any provision of it can be in¬ 
stituted without the previous sanction of the 
Provincial Government). 

His Lordship said in continuation that it is de- 

smable that the facts should be referred to on 

the face of the sanction and that if it is not 
Clone, 

the prosecution must prove by extraneous evi¬ 
dence that those facts were placed before the 
sanctioning authority.” 

+i?'\ certainly did not intend to lay down 

tnat the prosecution must prove that the facts 
constituting the offence were considered by the 
authority. If the facts were mentioned in the 
sancUon itself, nothing was required to be proved 
by the prosecution; the prosecution ,hqd not to 
prove either that the facts were placed before the 
authority or that they were considered by it. It 
is because the very mention of the facts in the i 
sanction would have shown that the sanction was 
for prosecution in respect of those facts. 

•f mentioned in the sanction 

itseu, the fact that they were placed before the 
authority was required to be proved not because 
It was necessary to prove that the facts were con¬ 
sidered by the authority, but because it had to be 
snown that the sanction was in respect of those 
facts and not some other facts. A general sanc¬ 
tion would not do; the sanction had to be for the 

particular act alleged to have been done by the 
accused. 

sanction for doing an act, for doing 
wmch the accused was placed on trial, was there, 
it could not be said that the prosecution was with 
previous sanction. Consequently — 'Gokulchand 
^vvarkadas v. The King (B)’ is no authority for 
the proposition tnat even if it is shown that the 
pnction was for the act, for doing which he is 
tried, the prosecution must show that the allega¬ 
tion a made against him were considered by the 
sanctioning authority. 

In the present case it has been shown that the 
sanction and the trial were for the acts done by 
the applicant and the other men; in other words, 
the prosecution of the four men v/as with pre¬ 
vious sanction. The preliminary condition for the 
taking of cognizance against the four men having 
been satisfied, ail that the Court had to see was 

whether the offence v/as established against them 
or not. 

(7) Since there is no law which expressly re¬ 
quires that the sanctioning authority must con¬ 
sider the allegations made against the accused, 
there should not arise any question of the identity 
of the person who actually considers the facts. 
Under the ordinance the sanction has to be of 
the Central Government. According to the Gene- 
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ral Clauses Act» S. 2(8), 'Central Government* 
means the Governor-General in Council. Under 
S, 313,' Government of India Act, the executive 
authority was to be exercised by the Governor- 
General in Council either directly or through 
officers subordinate to them. 

Sanctioning prosecution for an offence was an 
exercise of executive authority so the Governor- 
General could sanction prosecutions himself or 
could authorise officers subordinate to him to sanc¬ 
tion them. It was provided in S. 40 of 9th Sche¬ 
dule of the Government of India Act, 1535, that 
the Governor-General could make rules and orders 
for the more convenient transaction of business 
in his Executive Council and that every order 
made or acted upon in accordance with them, was 
to be treated as being the order or act of the 
Governor-General in Council. 

According to the Administrative Directory of 
the Government of India, page 125, currency 
matters were to be dealt with by the Deputy 
Secretary (P), through Assistant Secretary iF>. 
Shri K. N. Kaul was the Deputy Secretary (F) 
and it was he v;ho sanctioned the prosecution. 

Sanctioning prosecution for breach of an Ordi¬ 
nance dealing with currency matters was un¬ 
doubtedly a currency matter; therefore, the 
Deputy Secretary sanctioned the prosecution in 
accordance with the rules made by the Governor- 
General under S. 40(2) of the 9th Schedule, 
Government of India Act, and the sanction grant¬ 
ed by him must be treated as that of the Gover¬ 
nor-General in Council, i.e., of the Central Gov¬ 
ernment. There was thus no illegality in the 
sanction. 

(8) In — ‘Harprasad Ghasiram Gupta v. State’, 
AIR 1952 Bom 134 (0), a Bench of the High 
Court of Bombay dealt with a sanction given by 
the Deputy Secretary to the Government of India 
for prosecution under S. 7(3) of the High Denomi¬ 
nation Bank Notes Ordinance and the sanction 
was held to be in order. With regard to — 
•Shyamaghana Ray v. State’, AIR 1952 Orissa 200 
(D). which was cited on behalf of the applicant. 
I have to make two observations. One is that 
it related to interoretation of S. 3, Preventive 
Detention Act (1950‘). which requires not only that 
the Governor should pass an order of detention 
but also that he should be satisfied that such 
order is necessary. 

The Ordinance requires only one act to be done 
by the Central Government, namely, that of sanc¬ 
tioning the prosecution. Since two acts are re¬ 
quired to be done under the Preventive Detention 
Act, it may be argued that while one act may be 
done by an officer authorised by the Governor 
to do it, the other act, namely, that of being 
satisfied, must be done by the Governor him.self; 
no such argument is possible in the present case 
where only one act is required to be dons. The 
other is that the decision in that case depended 
upon the subsidiary rules of business made by the 
Orissa State Government, with which we have no 
concern in the present case. 

(9) In — ‘Emperor v. Sibnath Banerji’, AIR 
1945 PC 156 (E), the Privy Council held that 
R, 26. Defence of India Rules, which authorised 
the Central Government or the Provincial Gov¬ 
ernment. “If it is satisfied with respect to any 

particular person.”, to pass an order of 

detention against liim, did not require that the 
Governor must be personally satisfied. 

(10) Section 40 of the 9th Schedule of the Gov¬ 
ernment of India Act laid down that 

"all orders.of the Governor-General in 

Counefi shah be expressed to be made by the 


Governor-General in Council, and shall be 

signed.as the Governor-General in 

Council may direct, and, when so .i*gned, .shall 
not be called into question in any legul prc/- 
ceedings on the ground that they were not duly 
made by the Governor-General ia Council.” 

The sanction was expressed to be made In the 
name of the Governor-General in Cuuncil li.e. the 
Central Government); it uses the words “the 

Central Goveinnient Is pleased to .sanclion.” 

There was no di: pute on ihU point. It was signed 
by the Assistant Secretary oi the Govermntnc 
of India. Defence Department, Shri O. P. Gupta, 
who deposed that he v;a:; authorised to sign :t. 
Under Home Department Re.soluiion No. 18/3/29- 
ciated Public—28-7-1939. the Covernor- Geneial m 
• Council had directed in pursuance of S. 40(D ol 
the 9th Schedule, that orders and ocher proceed¬ 
ings of the Governor-General in Council should 
be signed by a Secretary, a Deputy Secretary, or 
an Assistant Secretary of the Government of 
India. 

Thus the provisions of S. 40, 9th Schedule, were 
fully complied with and the result \va.s iliat the 
sanction' could 

“not be called into question in any legal pro¬ 
ceedings on the ground that it was not duly 
made by the Governor-General in Ccuncil.” 

The word ‘duly’ is of great importance. If it was 
a requirement of a due sanction oi prosecution, 
that the facts were placed before the sanctioning; 
autnority and were properly considered by it,| 
S. 40 prohibited the que.stionmg of the sanction' 
in any legal proceedings (such as the trial of the' 
accused lor the offence) on the ground that it 
was not made by the Governor-General in Coun¬ 
cil after duly considering the facts. 

There is no substance in the argument that all 
that was barred under S. 40 was the contention; 
that the sanction was not given by the Governor-1 
General in Council and not the contention thatf 
the Governor-General had not considered the, 
facts of the case. ‘AIR 1945 PC 156 (E)’ does! 
not support the argument advanced on behalf of 
Che applicant. It Interpreted the words used in 
S. 59. Government of India Act, which are ma¬ 
terially different from these of S. 40(2) of 9th 
Schedule, inasmuch as it did not use the wora 
‘duly’. 

There is a difTerence between questioning an 
order on the ground that it was not made by the 
Governor-General in Council and questioning it on 
the ground that it was not duly made by him. 
Further in that case it was decided that the Court 
was not debarred from investigating the truth of 
a recital contained in the order. 

The applicant before us does not question the 
truth of any recital contained in the sanction. 
From the fact that he is not debarred from ques¬ 
tioning the truth of any recital contained in the 
sanction, it does not follow that he is not de¬ 
barred from questioning that the sanction was 
duly given. Article 166(2) uses language similar 
to that of S. 59, Government of India Act; there¬ 
fore, the interpretation placed upon it by Che 
Orissa High Court in 'Shyama Ghana Ray's 
case (D)’ is of no assistance. I agree with my 
brother Mukerji that S. 40(2) is a complete 
answer to this contention of the applicant. 

(11) The next contention is that the confisca¬ 
tion of the notes recovered from the temple 
treasury contravenes Art. 19 of the Constitution. 
The order of confiscation was passed by the 
Courts'below under S. 517, Cr. P. c. The Ordi¬ 
nance contains no provisions for confiscation or 
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(12) Further I find that the applicant himself temple property 
does not claim that the notes of smaller denomi- themselves, 
nations belong to him. He has no right whatso- a matter of 

ever over them and no right of his is infringed at all. The righ 

ny the order of forfeiture. The notes do not be- ^^’aid earlier, he 

long even to the temple. The real owner has re- reasons, to rema 

mamed behind the screen. He may be aggrieved the notes could r 

Oy the order of confiscation but not the applicant to any person, 
or even the temple trust committee. through the comi 
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Art. 31 of 

the Constitution. 

tl4) The last but one contention is that the 
applicant did not make any false or partially true 

declaration. (His Lordship referred to the evi¬ 
dence and proceeded:) 

(15) The Courts below relied upon the prosecu¬ 
tion evidence. This Court sitting in revision is 
not concerned at all with the question whether 
■ they were justified or not in relying upon it. This 
;Coi^t does not ordinarily go into questioas of 
jfact and would not interfere with a finding of 
fact unless there was no evidence to support it 
or the evidence was so bad that no reasonable 
person could act upon it. (His Lordship after 
dLSCussing the evidence held that the accused 

n/ClC rinrt-ifTw ^ ^ ^ ± 4 


not one regarding which any offence had been 
coinmitted. The bare fact that it was produced 
by the police before them invested them with the 
authority to pass an order for its disposal. In 
What manner they should order it to be disposed 
of within their discretion. They might abuse 
the discretion by ordering it to be disposed of in 
an improper manner but there can be no doubt 
that they had the exclusive jurisdiction to pass 
an order for its disposal. The property having 
come in their custody, they had to pass an order 
for its disposal. 

Once the smaller denomination notes were 
seized by the police, rightly or wrongly. legally 
or illegally, and produced before them, they had 
to pass an order for their disposal. Therefore 
the order of confiscation was an order within 

T As regards the propriety of it, 

I think it was the only correct order that could 
be passed in the circumstances. There was no 
claimant for the notes; the trustees of the temple 
did not claim them as temple property. The 
applicant did not claim them as his personal pro¬ 
perty and had no ‘locus standi’ to claim them as 

temple property in opposition to the trustees 
themselves. 

As a matter of fact, it w'as not temple property 
at all. The rightful owner was not known, as I 
said earlier, he chose, and chose for very good 
reasons, to remain in the background. Therefore 
me notes could not be ordered to be handed over 
fS person. Since they had been obtained 
tnrough the commission of an offence, they could 
very reasonably be ordered to be confiscated. The 
Courts below did not exercise their discretion at 
all arbitrarily or injudiciously and it would be 

Illegal for me to interfere with their exercise of 
discretion. 

(17) There is no force in the application which 
should be dismissed. 

MUKER.TI J.: 

(18) The applicant Ram Lai has been con¬ 
victed under S. 7, High Denomination Bank 

(Demonetization) Ordinance, 1946 (3 of 

1946), and sentenced to a fine of Rs. 800/-. In 

default of the payment of fine he was ordered to 

undergo rigorous imprisonment for six months. 

^ nnn / order forfeiting a sum of His. 

60,000/- in currency notes. 

(19) The applicant was the mukhtar-a-am and 

A I ^ A f ^ ^ A. f - ^ 


was rightly convicted and sentenced and pro- ^^9) The applicant was the mukhtar-a-am and 

^^so performed the functions of an accountant 
(16) The order of forfeiture was challenged on ^ ^ which appertained to the temple of Sri 

the ground that it was not covered by the iangu- Brindaban in the district of Mathura. 


(16) The order of forfeiture was challenged on 
the ground that it w’as not covered by the langu¬ 
age of 3. Bl7 of the Code inasmuch as the notes 
ox smaller denomination seized by the police from 
the double lock were not property 

“regarding which any offence appears to have 
been committed, or which has been used for 
the commission of any offence." 

The offence committed by the applicant was that 
he signed the declaration without being the owner 
and that he stated in it particulars which were 
false or were not believed by him to be true. 

— 99 . « • A _ 


or wCTc not oeiievecl by nim to be true, the High Denomination Bank Notes (Demoneti- 
Even if it is correct to say that the smaller de- sation) Ordinance was promulgated on 12-1-1946 
nomination notes were not the Dronertv reeardiner bv thp Govprnnr-npTiprai in 


inis trust was managed by a Board of Trustees 
in accordance with a scheme that had been 
drawn up by this Court some time back. The 
temple, or more appropriately the trust, possessed 
extonsive properties which were in its hands as 
endowment and the trust also had In its treasury 
a large sum of money, almost, at all times. 

(20) The exigencies of the War necessitated 
action in regard to certain monetary activities of 
the country and, therefore, an Ordinance called 
the High Denomination Bank Notes (Demoneti- 


— ’ —- •• A vrwv vliC OAlXAilvi 

nomination notes were not the property regarding 
which the offence was committed or which had 
been used for the commission of the offence, 
there is another circumstance on account of 
which the courts below could pass the order of 
forfeiture. They had the power to pass orders 
as they thought fit for the disposal, by confiscar- 
tion or otherwise, of any property that was pro¬ 
duced before them. 

It did not matter if the property had not been 
(used for the commission of any offence or was 


-- 

by the Governor-General in exercise of the powers 
conferred upon him by S. 72. Government of India 
Act, as set forth in the 9th Schedule of that Act. 

Section 6 of the Ordinance provided for the 
exchange of high denomination bank notes held 
by any one for notes of smaller denomination or 
for other valid legal tender. This section pro¬ 
vided for the procedure that had to be under¬ 
gone, if and when, a holder of a high denomina¬ 
tion bank note wished to have it converted into 
equivalent monies. 
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Section G provided for a declaration that the 
owner of a high denomination bank note was 
enjoined to make before he was entitled to have 
that note converted by the Reserve Bank of 
India; for the Reserve Bank of India was autho¬ 
rised to convert the high denomination bank note 
which had been demonetised by the Ordinance. 
Section 7 of the Ordinance provided for penalties 
that would be imposed for breaches of any of 
the provisions of the Ordinance. The same sec¬ 
tion by its cl. (3) provided as follows: 

“No prosecution for an offence punishable under 
this section shall be instituted except with the 
previous sanction of the Central Government." 

Section 7(1) was to the following effect: 

“Whoever knowingly makes in any declaration 
under S. 6 any statement which is false or only 
partially true or which he does not believe to 
be true, or contravenes any provision of this 
Ordinance or the rules made thereunder, shall 
be punishable with imprisonment for a term 
which may extend to three years or with fine 
or with both.” 

It is necessary to note the provision of sub-s. (5) 

S. 6 also. That provision was in these words: 
“The person who signs any declaration under 
this section shall be deemed for all purposes to 
be the owner of the high denomination bank 
notes to which it relates, and if it is proved 
that he is not in fact the owner of such bank 
notes, he and the owner thereof, unless in the 
case of the latter he can prove that the decla¬ 
ration was made without his knowledge, shall 
be deemed to have contravened the provisions 
of S. 4.” 

Section 4 reads thus: 

“Save as provided by or under this Ordinance, 
no person shall after the 12th day of January 
1946 transfer to the possession of another per¬ 
son or receive into his possession from another 
person any high denomination bank note.” 

(21) On 16-1-1946, Mahant Govind Das, the 
managing trustee, sent a letter to Sridhar Achar- 
ya, the manager, authorising him to exchange the 
high denomination bank notes belonging to and 
held by the trust in accordance with the provi¬ 
sions of the Ordinance. On 25-1-1946 Sridhar 
Acharya accompanied by the applicant went to 
the Civil and Se.ssions Judge of Mathura before 
whom the applicant made a declaration on an 
application which was signed by him in accordance 
with the requirements of S. 6 of the Ordinance. 
The application v/as in accordance with the re¬ 
quirements of the Ordinance. 

In the column ‘Name of declarant' the appli¬ 
cant put down this — “Sri Thakur Rangji Maha- 
raj under the mahtamim Mahant Govind Das 
through Ram Lai mukhtar-e-am.” In the column 
of ‘Status of declarant' he put down—“Individual 
capacity of God”. In the column of 'Particulars 
of high denomination notes tendered’ he gives 
the particulars of the fifty notes of the value of 
Rs. 1,000/- each. The other particulars required 
10 be filled in were* also filled in by the applicant. 
The declaration which the applicant signed was 
in these words: 

“I hereby declare that the particulars furnished 
above are full, true and correct to the best of 
my/our knowledge and belief. I further declare 
that the bank notes tendered herewith belong 
to me/us and are not benami holdings.” 

The applicant signed his name and described 
liimself as mukhtar-e-am of Mahant Govind Das 
mahtamim Sri Rangji Temple, Brindaban. 
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(22) The Imperial Bank received the appUca^ 
tion but did not forthwith determine to excliange 
the high denomination notes but the Agent of 
the Bank referred the matter to the f-'inance 
Department of the Government of India for 
orders. The Agent also sent a copy of his letter, 
which he addressed to the Government of India, 
to Mahant Govind Da.s. On 13-3-1946 the 
Imperial Bank, however, exchanged the high de¬ 
nomination bank notes and delivered to tiie ap¬ 
plicant five hundred notes of the value of Rs. 
100/- each. 

(23) It appears that on receipt of the letter of 
the Agent of the Imperial Bank, Drigpai Singh, 
one of the trustees, recorded the statements of 
the applicant and some others in respect of this 
transaction of exchanging the high denomination 
bank notes. The applicant in his statement said 
that Sridhar Acharya had given him the notes 
for having them exchanged and it was Sridhar 
Acharya who had told him that the notes belonged 
to the temple and had been taken out from the 
temple treasury. 

The applicant made it clear in his statement 
that he had no personal knowledge as to the 
source from where the high denomination bank 
notes came. From his statement it was further 
clear that to his knowledge there existed in the 
temple treasury and tosha khana some two or 
three high denomination bank notes. The appli¬ 
cant made it further clear in his statement that 
he had exchanged the high denom.ination bank 
notes in his capacity of a general attorney or 
mukhtar-e-am of the temple. 

(24) On 19-3-1946 Drigpal Singh sent a com¬ 
plaint to the Superintendent of Police alleging 
that there was to his knowledge, no high denomi¬ 
nation bank note.s in the temple treasury and 
that the alleged exchange of the 50 high deno¬ 
mination bank notes through the Imperial Bank 
were not apparently made on behalf of the 
temple. Drigpal Singh, therefore, requested for 
an inquiry in respect of the matter. On 14-4-1946 
the police examined the double-locked treasury 
of the temple and recovered therefrom five 
hundred notes of the value of Rs. 100/- each. 

Further, they recovered a sum of Rs. 11.943/- 
in notes and coins of other denomination. The 
recovered money was kept in two separate stocks. 
The police after completing their investigation 
submitted a report to the Secretary in the Finance 
Department of the Provincial Government. The 
Seertary in this Department wrote to the Govern¬ 
ment of India in the Finance Department on 
24-10-1946 seeking sanction for the prosecution of 
the applicant and some other persons under 
S. 7(1) of the Ordinance. 

Sanction was accorded by the Deputy Secretary 
to the Government of India in the Finance De¬ 
partment oir 25-11-1946. A copy Of this sanctioa 
was forwarded to the Government of U. P. by 
Sri O. P. Gupta, an Assistant Secretary to the 
Government of India in the Finance Department. 
Curiously enough, this sanction which was con¬ 
veyed to the U. P. Government by Sri O. P. Gupta 
did not bear any signature. 

The omission was discovered at a subsequent 
stage and on 16-4-1947 another sanction bearing 
proper authentication was sent to the U. P. Gov¬ 
ernment. Curiously enough again, a charge-sheet 
had been submitted to the Court‘accompanied by 
that sanction which borne no signature: rhe pro¬ 
secuting agency, however, rectified their error by 
withdrawing that charge-sheet and immediately 
putting in another charge-sheet accompanied by 
the properly signed sanction dated 16-4-1947. This 
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was done on 29-9-1948. The charge-sheet was against 
^ur persons, Sridhar Acharya, Lakshmi Narain, 
Parshotam Das and Ram Lai Asthana (the appli¬ 
cant). Sridhar Acharya died during the pen- 
dency of the proceedings before the Magistrate, 
while Lakshmi Narain and Parshotam Das were 
discharged by the Magistrate and a charge 
against the applicant alone was framed under 
o. 7(1) of the Ordinance on 9-4-1949. 

(25) Several defences were, raised on behalf of 
the applicant before the trial Court. One such 
defence was that the sanction had not been proved 
m accordance with law and further that the sanc¬ 
tion which had been produced in Court did not 
show that the sanctioning authority had con¬ 
sidered all the relevant facts before accordin?^ 
sanction. This contention was raised before the 
Magistrate by the applicant on 6-7-1949. 

On the 12th of July, the Magistrate considered 
It proper to examine a C. I, D, Inspector under 
S. 540, Criminal P. C., in order to prove the sanc¬ 
tion. The Magistrate after receiving all the evi¬ 
dence that was tendered before him convicted 
the applicant in the terms referred to above. 
On appeal._ the learned Sessions Judge considered 
all the points that were raised before him. He 
too upheld the conviction of the annlicant, for he 

found no force in any of the contentions raised 
before him. 

(26) The applicant has come up in revision to 
this Court and has raised several points. It was 
contended on his behalf— 

(1) ty.at the sanction had not been proved in 
accordance with law and further thar, the 
sanction was not a proper sanction, inas¬ 
much as. it did not show on the face of 
it that the sanctioning authority had either 
the relevant facts, on which he had given 
his sanction, before him or that he had 

applied his mind to the facts before accord¬ 
ing the sanction; 

(2) that the declaration which had been made 
by the applicant was not false; at any 
rate, it had not been shown that the appli- 
can knev; that the declaration, he was 
making, was false; 

(3) that the Ordinance having lapsed before the 

prosecution was launched, the conviction 
could not stand; 

(4) that Ss. 3 and 4 of the Ordinance were of 
a confiscatory nature and were therefore 
void in view of Art. 19(1)(f) of the Con¬ 
stitution of India and that Ss. 5, 6 and 7, 
being merely subsidiary sections, fell with 
the main Ss. 3 and 4; and 

(5) that. In any event, the order of forfeiture 
or confiscation, which was passed by the 
Magistrate in respect of the currency notes 
of the value of Rs. 50,000/-, was unjustified 
and illegal. 

(27) I shall now take up the questions that were 
raised on behalf of the applicant for decision. 

(28) As I * have already stated, the sanction 
which was made the basis of this procecution, 
was attempted to be proved by a C. I. D. Officer. 
The evidence of this officer was placed before 
us and we were of the opinion that the evidence, 
which had been led. was not sufficient to prove 
the sanction on which reliance had been placed 
by the Courts below. We accordingly gave the 
State an opportunity to adduce further evidence 
to satisfy Us that the sanction, which had been 
produced in this case, was a sanction that had 
been made or given in accordance with the re¬ 
quirements of S. 7(3) of the Ordinance. 
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The State summoned Shri O. P. Gupta, Dsnutv 
Secretary to the Government of India in the 
Ministry of Finance, to prove the sanction. The 
sanction bore the signature of Shri Gupta so that 
prima facie’, he was the appropriate person to 
prove tne sanction. Shri Gupta stated that the 
papers, which had been sent to the Government 
of India by the U. P. Government, had been care¬ 
fully scrutinised and the facts which appeared on 
t^se documents, were considered by a number of 
officers before sanction was given for the prose¬ 
cution of the applicant. 

Shri Gupta was unable to state, however, whe- 
tmr the then Deputy Secretary consulted higher 
officers of Government, or, even consulted the 
Governor-General himself before he accorded his 
approval to the proposal made by the witness for 
giving sanction. On behalf of the State, reliance 
was placed on S. 40 of the 9th Schedule of the 
Government of India Act, 1935, for the argument 
that the sanction, having been authenticated by 
an officer authorised to make such authentication 
could not be challenged before a Court. 

(29) Section 40 of the 9th Schedule of the Gov¬ 
ernment of India Act, 1935, is in these words: 

“40 (1) All orders and other proceedings of 
the Governor-General in Council shall be ex¬ 
pressed to be made by the Governor-General in 
(Council, and shall be signed by a Secretary to 
Government of India, or otherwise as the 
Governor-General in Council may direct, and, 
when so signed, shall not be called into ques¬ 
tion in any legal proceedings on the ground 

that they were not duly made by the Governor- 
General in Council. 

(2) The Governor-General may make rules , 

and orders for the more convenient transaction 

of business in his Executive Council and every 

order made or act done, in accordance with 

such rules and orders, shall be treated as being 

the order or the act of the Governor-General 
in Council.” 

I may here point out that, under Home Depart¬ 
ment Resolution No. 18/3/39-PubUc, dated 28-7- 
1939. the Governor-General in Council had di¬ 
rected. in pursuance of S. 40(1) of the 9th Sche¬ 
dule of the Government of India Act, 1935, that 
all orders and other proceedings of the Governor- 
General in Council be signed by a Secretary, De¬ 
puty Secretary or Assistant Secretary to the Gov¬ 
ernment of India. 

In view of the aforementioned resolution, the 
authentxation by one of the three classes of 
Secretaries mentioned above was to be treated as 
proper authentication within the meaning of 
-S. 40(1) of the 9th Schedule. Under S. 40(1), any 
order expressed to have been made by the Gover¬ 
nor-General in Council and signed by a Secretary, 
Deputy Secretary or Assistant Secretary was to be 
deemed to be an order duly made by the Gover¬ 
nor-General in Council and such an order could 
not be called into question in any legal proceeding. 

Under S. 40(2), there was the relevant notifi¬ 
cation which gave expression to an order of the \ 
Governor-General for a more convenient tran- 
vsaction of business in his Executive Council; 
o^her words, an Assistant Secretary to the Gov¬ 
ernment of India was authorised to issue an order 
under his signature which had to be treated as an 
order or as an act of the Governor-General 
Council. 

(30) Shri O. P. Gupta was, therefore, autho¬ 
rised to sign the sanction and, after his signature, 
the sanction was to be deemed to be the sanction 
given by the Governor-General in Council. Under 
S, 40, what could not be challenged is the fact 
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that the order, which had been properly authen¬ 
ticated by a Secretary, was not order ‘duly made’. 

On behalf of the applicant, reliance was placed 
oh the case of — ‘AL^ 1945 FO 156 (E)’ for the 
argument that it was ppen to the applicant to 
show that ihe sanction, which had been authen¬ 
ticated by Shri O. F. Gupta and had been exlii- 
bited in the case and made the basis of the pro¬ 
secution, had not been accorded by the Governor- 
General in Council. 

In — ‘Sibnath Banerji’s case (S)’, their Lord- 
ships of the Privy Council did not consider the 
provisions of S. 40 of the 0th Schedule but con¬ 
sidered the provisions of 3. 59(2), Government of 
India Act. 1935. Section 59^2) of that Act is in 


because the Governor had not complied with the 
conditions precedent to making the order — in 
ehect, the power of the Governor to make the 
order was questioned. Under the above circmn- 
stances, their Lurd.'.hips of the Fiivy Council 
approved of the staiement made by the learned 
Chief Ju',Uce of the l''edeial Court wtuch^X fiave 
quoted above. 

In the case before us, the applicant did not 
challenge the power of the Govtiiior-Gentxal to 
accord ihe sanction. It was noc conienJeu that 
there were any pre-requisites to making the sanc¬ 
tion by the Goveraor-ueneral. \vnat was chal¬ 
lenged was that the saacti-jn, which had been 
proauced in Ihe case, was not the sancUon cf the 
Governor-Geiicial in Council bu t v« 413 ^ smiction 


these v;crds: 

“59(2)— Orders and other instruments made 
and executed in the name of the Governor shall 


that had been given by some officer of Govern¬ 
ment. in my judgment, 3. 40 (ii of the 9th 


Schedule in terms applies to such a contingency 


be authenticated in such manner as may be 


and bars such an argumeni. bemg raised. 


specified in rules to be made by the Gove/nor, 
and the validity of an order or instrument which 
is so authenticated shall not be called in 
question cn the ground that it is not an order 
or instrument made or executed by the 
Governor.” 


(31) It was next contended on behalf of the 
applicant that the Governor-Oeneral had no 
materials beiore him. on which he could accord a 
proper sanction. It was further argued that there 
was nothing in the sanction to indicate tnat the 
Governor-General considered the relevant facts 


Section 50(2) creates a bar to qiie.stioning the 
‘validity’ of an order on the ground that such an 
order was not an order made by the Governor. 
Section 40(1), on the other hand, creates a bar in 
the way of the applicant from raising the question 
that the order, which was duly authenticated, had 
not been ‘duly made’ by the Governor-General in 
Council. To my mind, there is a uistinction bet¬ 
ween questioning the ‘validity’ of an order and 
raising the question that an order, duly authen¬ 
ticated, had not been ‘duly made’. Their Lord- 
ships of the Privy Council quoted, with approval, 
a passage, from the judgment of the learned Chief 
Justice of the Federal Court. The passage, which 
they quoted, was this: 


of the case before he accorued the sanction, 
assuming that the sanction wa^; accorued by the 
Governor-General in Council. Reliance v/as also 
placed on the case of — ‘AIR lL'4o PC 82 tB)’. 
In that case, the Privy Council had to hiLerpret 
Cl. 23 of the Cotton Cloth and Yarn (Control) 
Order, 1943. That Clause was in these words: 

“23. No prosecution for the contravention of 
any of the provisions of this Order shall be 
instituted without the previous sanction of the 
Provincial Government (or of such cfiicer of 
the Provincial Government not below the rank 
of District Magistrate as the Provincial Gov¬ 
ernment may by general or special order in 
writing authorise in this behalf).” 


“It is quite a different thing to question the 
accuracy of a recital contained in a duly 
authenticated order, particularly, where that 
recital purports to state as a fact the carrying 
out 01 what I regard as a condition necessary 
to the valid-making of that order. In the 
normal case, the existence of such a recital in 
a duly authenticated order will, in the absence 
of any evidence as to its inaccuracy, be accept¬ 
ed by a Court as establishing that the nece.s- 
sary condition w'as fulfilled. The presence of 
the recital in the order will place a difficult 
bm'den on the detenu to produce admissible 
evidence sufficient to establish even a prima 
facie case that the recital is not accurate.” 

Their Lordships expressed the opinion that the 
contention of the Crown in that case w'ent too 
far, inasmuch as. sub-s. (2) of S. 59 related only 
to one specified ground of challenge and that 
w^as that the order or instrument was’not made 
or executed by the Governor. V/hat was really 
decided was that where the power of the Gov¬ 
ernor to make the order was being challenged, 
or, a challenge to the order was being made on 
the ground that the power, which could only 
have been exercised on the existence of certain 
circumstance.s or on the existence of certain 
facts, then a challenge could be made on the 
ground that the Governor had no power to make 
the order, or. the circumstances or the facts, on 
which the order could have been made, did not 
exist. 

In — ‘Sibnath Banerji’s case (E)’, what was 
argued on behalf of the detenu was that the 
Governor had not the power to make the order 


Their Lordships further held that where a sanc¬ 
tion simply names the person to be prosecuted 
and only specifies the provisions of the Order 
which are alleged to have been contravened, it 
was not a sufficient compliance with Ci. 23. Their 
Lordships went on to point out that, in order to 
comply with the provisions of Cl. 23, Cotton 
Cloth and Yarn (Control) Order, 1943, it must be 
proved that the sanction was given “in respect of 
the facts constituting the offence charged”. That 
is to say, there was to be proof that the sanc¬ 
tion, which was being produced in a case, related 
to the facts of that particular case. 

If a sanction did not relate to a particular 
case which was being supported by that sanc¬ 
tion. then, obviously, the sanction could not be 
used to support that case. Their Lordships fur¬ 
ther pointed out in — ‘Gokulchand Dwarkaclas’s 
case (B)’ that it was desirable that the facts 
.should be referred to on the face of the .sanction 
but they were careful to observe that this was 
not essential since Cl. 23 did not require a sanc¬ 
tion to be in any particular form, or, even to be 
in writing. 

But if the facts, constituting tUe offence 
charged, were not shown on the face of the sanc¬ 
tion, then it was open to the prosecution to move 
by extraneous evidence that those facts had’been 
placed before the sanctioning authority. The sanc¬ 
tion in the case before us was in these words: 

“In pursuance of sub-s. (3) of S. 7 of the High 
Denomination Bank Notes (Demonetization) 
Ordinance (3 of 1946), the Central Govern¬ 
ment is pleased to sanction the institution of 
prosecution against Messrs. Ram Lai, Shridhar 
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Acharya, Laxmi Narain and Parshottam res¬ 
pectively, mukhtaran-e-am, ex-manager, ac¬ 
countant and ex-munim of Shri Rangji's 
Temple, Brindaban, Muttra, for having made 
or abetted the making of a declaration on 
behalf of Shri Ragji’s Temple, Brindaban, in 
circumstances which constitute an offence 
punishable under S. 7 of the said Ordinance.” 

Prom the aforequoted sanction, it would appear 
that the sanction on the face of it did not show 
which particular declaration was thought co have 
been false and in respect of which the prosecu¬ 
tion had been ordered. Therefore, it was neces¬ 
sary for the State to prove which particular 
declaration it was, in respect of which the sanc¬ 
tion had been accorded, and this the State in 
this case has done so that there was no invalidity 
in the sanction. 


Ram Lal v. State (Mukerji J.) 


A. I, R. 

‘''id®’ S. 114, lUustratioa 
(e) of the Evidence Act. The presumption 
however, is one that ‘may’ be drawn by a Court’ 

ac fh® fundamental and important 

^ the liberty of a subject which can be 
deprived of only by strict compliance with the 
statutory requirements of S. 3 of the Preven- 
tive Detention Act, we are not prepared t« 
uphold the validity of the orders in question 
by reliance on any such presumption. 

ide Advocate-Gene- 
“ a position to substan- 
t ate that the Home Secretary had the requi¬ 
site authority either generally, or directed to 
these specific cases and we were prepared to 
consider if necessary, a request for short time 
for production of any such material, if avail- 

&Dl6. 


The evidence given by Shri O. P. Gupta also 
indicated that the sanctioning authority had all 
the material facts necessary for according the 
sanction before it. In my view, it was not neces¬ 
sary for the prosecution to prove that the mate¬ 
rial facts before the sanctioning authority were 
sufficient for according the sanction. According 
to the rules of business framed by the Governor- 
General. allocation of duties was made between 
the various departments and officers serving in 
those departments. 

The allocation of these duties was evidenced 
by a publication called ‘The Administrative 
Directory of the Government of India’. This 
Directory was produced before as and we found 
that, on page 125 of that Directory, currency 
matters were to be dealt with by the Deputy 
Secretary (F) through the Assistant Secretary 
(F). During the relevant period in quesuon, 
Shri K. N. Kaul was the Deputy Secretary (F) 
and it was he who sanctioned the prosecution in 
the present case. The breach complained of was 
a breach in respect of a currency matter, for the 
Ordinance, under which the prosecution was 
launched, dealt with a currency matter, namely, 
the demonetization of high denomination notes. 

(32) A similar question was raised before the 
Bombay High Court in the case of — 'AIR 1952 
Bom 184 (O’ and a Bench of that Court held 
that a sanction given by a Deputy Secretary to 
the Government of India under S. 7 (3) of' the 
High Denomination Bank Notes (Demonetization) 
Ordinance. 1946 (No. 3 of 1946) was a valid sanc¬ 
tion. Reliance was also placed by learned counsel 
for the applicant on the case of — ‘AIR 1952 
Orissa 200 (D)’. 

That case was in respect of the public safety 
—Preventive Detention Act. The Provincial Gov¬ 
ernment had to be ‘satisfied’ before an order 
under S. 3 of the Preventive Detention Act could 
be made. In that case, the detention order had 
been made bv the Home Secretary and the ques¬ 
tion. that w'as raised, was whether the Home 
Secretary had the necessary authority to make 
that order. It was contended on behalf of the 
vState that a presumption as regards the validity 
of the sanction should be drawn under S. 114, 
Illustratiffli (e) of the Indian Evidence Act. To 
that contention, the learned Judges observed as 
follows: 

"The contention strongly urged bv the learned 
Advocate-General is that this subsidiary rule 
validatas the order passed bv the Home Secre¬ 
tary in this case and that the authority of the 
Minister-in-charge to the Home Secretary to 
deal with these cases is to be presumed in 
accordence with the ordinary presumption that 
all official acts are to be taken to have been 


But the learned Advocate-General frankly 
pleaded his inability. It must, therefore, be 
taken as a fact that the Home Secretary had 
no such authority which would enable him to 
pass the orders now under challenge in pur- 

basiness ” ^ subsidiary rules of 

The position of an order of detention made under 
the Preventive Detention Act stands on a footing 
different from that of a sanction which has to 

^3) of Ordinance 3 of 
1946. Under S. 7 (3), there was no question of 

there first being any ‘satisfaction’ in the sanc- 
authority before according sanction so 
that there could be no question of the prosecutioi 
showing that the sanctioning authority had 
accorded the sanction after being satisfied on the 
facts and materials placed before it that sanc¬ 
tion should be accorded. 

There were before the sanctioning authority aU 
the relevant facts on which a sanction could be 
given. Therefore, in my view, the sanction, that 
had been accorded and was made the basis of 
this prosecution, was beyond challenge. 

(33) The question whether the declaration, 
which the applicant made, was a false declaration 
Whin hLs knowledge was a question of fact. The 
Courts below have found it as a fact that the 
declaration, that the applicant made, was a false 
denaration. There was before the Courts below 
sufficient material to come to that conclusion and, 
sitting as a revisional Court. I do not think it 
appropriate to go into that question of fact over 
again. The declaration, which the applicant gave, 
was certainly partially false. 

Under S. 6 (5) of the Ordinance, a person, who 
signs a declaration, is to be deemed to be the 
owner of the high denomination bank notes, to 
which the declaration relates. The applicant, on 
his own case, was not the owner of those notes. 
The declaration, which the applicant made and 
signed, was in the following words: 

"I hereby declare that the particulars furnished 
above are fully true and correct to the best of 
my knowledge and belief. I further declare 
that the bank notes tendered herewith belong 
to me and are not ‘benami’ holdings. ' 

I undertake to advise 'to' Reserve Bank of 
India Bombay, if. anv other high denomina¬ 
tion bank notes were tendered for exchange by 
me at any other station. 

Sd/- Ram Lal Asthana Mukhtaram of Mahant 
Govind Das Mahtamim Shri Rangji Temple, 
Brindaban.” 

The bank notes admittedly did not belong to the 
declarant and, consequently, his declaration that 
they belonged to him and were not ‘benami' 
holdings was clearly false. Evidence was led in 
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this case to show that the high denomination 
bank notes in question did not belong to the 
temple of Shri Rangji. The prosecution also 
showed that the applicant had the means of 
knowing, and, in fact, he did know, that those 
high denomination bank notes were not in the 
temple treasury. 

That evidence was believed by the Courts below 
and I have seen no reason to disbelieve that 
evidence. Learned counsel appearing for the 
applicant made a good deal of argument on the 
various books of account of the temple that had 
been produced in the case to show that the 
applicant did not know that the high denomina¬ 
tion bank notes, that he was tendermg, did not 
belong to the temple. 

In my opinion, the attempt of learned counsel 
in this respect was futile for there was nothing 
in the boo^ of account, that had been produced, 
and to which our attention w'as drawn during the 
course of argument, to show that the applicant 
did not or could not know that the high denomi¬ 
nation bank notes, which he was tendering for 
exchange, were not the temple properly. 

(34) Learned counsel for the applicant, 
although he raised an argument to the effect 
that, the Ordinance having lapsed before the 
prosecution had been launched, the conviction of 
the applicant under that Ordinance was illegal, 
did not press this argument before us in view of 
the decision which had been given in this very 
case by this Court in earlier proceedings. 

(35) Learned counsel argued that Ss. 3 and 4 
of the Ordinance were connscatory in nature and, 
therefore, they were void on account of the 
guarantee contained in Art. 19 (1) (i) of the 
Constitution. Section 3 of the Ordinance was in 
these words: 

“3. On the expiry of the 12th day of January, 
1946, all high denomination bank notes shall, 
notwithstanding anything contained in S. 26 of 
the Reserve Bank of India Act, 1934 (2 of 1934), 
cease to be legal tender in payment or on 
account at any place in British India.” 

There was ‘prima facie’, therefore, nothing in 
S. 3 to make it confiscatory in its operation. Cur¬ 
rency notes are token money and their validity 
as money is dependent upon certain enactments 
and it is. therefore, open to the authority, w'hich 
gives validity to such money, to withdraw that 
validity whenever it is thought necessary to with¬ 
draw that validity. It may perhaps be open to 
challenge in cases where the withdrawal operates 
to cause a kind of forfeiture or confiscation of 
the money in respect of which the bank note or 
the currency note w'as a token. 

In the case of these high denomination bank 
notes, the Ordinance made provision for the ex¬ 
change of these notes in the event of a person, 
holding these notes, following a certain prescribed 
procedure. There was, therefore, no confiscation 
of the money, which these notes represented, by 
the State under the terms of the Ordinance. 

(36) Section 4 of the Ordinance read as fol¬ 
lows: 

‘‘4. Save as provided by or under this Ordi¬ 
nance. no person shall after the 12th day of 
January. 1946. transfer to the pos.session of 
another person or receive into his possession 
from another person any high denomination 
bank note.” 

On the afore-mentioned words of the section, no 
confiscation in any sense of that word could 
arise. Under Art. 19 (1) (f) of the Constitution, 
what has been guaranteed is the right of every 
citizen to acquire, hold and dispose of property. 


Section 4 undoubtedly places a restriction on the 
power of disposing of and acquuiug nigti deno¬ 
mination bank notes alter a cerLam uate, and 
high denomination bank notes mast be held tc 
be property but Art. 19 (1) (f) Ui subject to thf* 
restricuoas mentioned in Ci. (5) of tnat Arucle. 


Under Cl. (o), the Slate could make any law, 
imposmg reasonable reotriction.j on the exercise 
of the right of a citizen to acquire and dispase of 
or hold property in the interest oi the general 
public. The impugned Ordinance was paj^sed 
because an emergency had ariieu because o: great 
currency iniialion and resuicuun.s v/ere piacca 
because such restrictions were neces:iary in the 
interest of the general public. 

Section 4 of the Ordinance, it should be noticed, 
did not place any restriction on tnc right oi anv 
citizen to acquire or receive the equivalent m 
smaller denomination bank note^, the vaiue that 
was repreoented by hign denoauaaiion bank 
notes, nor aid it prohibit the Uansier oi an 
equivalent vaiue oi a ingh denuminution note to 
anotner citizen: wiial was proiuoneu was the 
receiving or the transler of trie iiiga denomina¬ 
tion notes in species and tins piuiiibiuoii was 
made, as I have already said, in tne interest of 
the general public. In my view, inertiore, the 
provisions of Bs. 3 and 4 of the Oruinance werej 
not m conmet with the guarantee givon by Uni 
Constitution under Art. 19 (D U). * 


(37) Tile last major argument on behalf of the 
applicant was that the order oi loriciture or 
connscation made by the Magistrate in respect of 
the currency notes of the vaiue of iis. co.uuO.- 
was unjustined. It is clear that there is no pro¬ 
vision in the Ordinance for comisculion either of 
tne iilgti clenoiiiindiion notes or me •Quiviiient 
thereof. The Ordinance only prescribes punish¬ 
ment for any breacn of any oi the conditions 
provided for by the Ordinance. 


I lie order of conhscatmn was mad* by the 
Magistrate apparently because the Magistrate 
took the view that the sum of Rs. cu.uou/-, winch 
was recovered from the treasury of me temple 
was money obtained by changing the nuy high 
denomination bank notes miproperiy through 
agency of the Imperial Bank of India. It is clear 
mat the applicant did nut iay any claim to these 
nlty thousand rupees himself. 


Kji uie teiiipie, no one has come 
forvNard to claim this sum of Rs. 5U,U00/- but one 

that the sum of Rs. 
50,000/- m currency notes, which has been for¬ 
feited to the State under the orders of the 
Magistrate, was recovered from the treasury of 
the temple. The money, therefore, at the time 
Of Its having been recovered by the police, was 
in the temple treasury and U nothing else was 
knovvn, the money should be presumed to belong 
to Shn Rangji from whose treasury it 
obtained by the police. 

(38) The order of confiscation has been 
attempted to be justified on the ground that a 
Magistrate has the power to order confiscation 
of any property, or, to make an order in regard 
to the disposal of any property when such pro¬ 
perty has come before the Magistrate durina the 
course of any trial. Reliance was placed for this 
argument on Ss. 516-A and 517, Criminal p p 
Section 516-A says: • 


616-A. When any property regarding which 
any offence appears to have been committed or 
which appears to have been used for the com 
mission of any offence, is produced before any 
Criminal Court during any inquiry or trial tht 
Court may make such order as it thinks fit for 
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the proper custody of such property pending 
the conclusion of the inquiry or trial, and, if 
the property is subject to speedy or natural 
decay, may after recording such evidence as it 
tiling necessary, order it to be sold or other¬ 
wise disposed of.” 

This section, to my mind, has no application to 
the facts and circumstances of the present case. 

(39) The relevant portion of S. 517, Criminal 
P. C. is in these words; 

“517 UK When an inquiry or a trial in any 
Criminal Court is concluded, the Court may 
make such order as it thinks fit for the dis¬ 
posal (by destruction, conoscation, or delivery 
to any person claiming to be entitled to posses¬ 
sion thereof or otherwise) of any property or 
document 'produced before it’ or in its custody 
or regarding which any offence appears to have 
been committed, or which has been used for 
the commission of any offence.” 

The question is whether a Court under S. 517 (1), 
Criminal P. C.. has the power to order confisca¬ 
tion of property which has been produced before 
it, or, which is in its custody irrespective of the 
fact whether any offence regarding such property 
has been committed or not, or, whether such 
property was used for the commission of any 
offence. 

A plain reading of the sub-clause makes it clear 
that the power of the Magistrate to order dis¬ 
posal either by destruction, confiscation or other¬ 
wise of property comes into play even when the 
property is just produced before him irrespective 
of the fact whether any allegation that any 
offence in respect of that property has been com¬ 
mitted or that property has been used for the 
commission of that offence Ls made or not. The 
explanation to the section makes it clear that 
the \vord ‘property’ in the section includes not 
only the original property regarding which an 
offence appears to have been committed but also 
any property which has come into being as a 
substitute of that property. The high dencmina- 
tion bank notes in this case were the subject- 
matter of the offence, in essence; in essence also, 
the high denomination bank notes were used for 
purposes of committing an offence, or. in respect 
of which an offence had been committed by the 
applicant. 

According to the prosecution, the notes, which 
were ordered to be confiscated, had been con¬ 
verted or exchanged for the high denomination 
bank notes and. therefore, an order in respect of 
those notes could be made in the same manner 
in which an order could have been made in 
respect of the high denomination bank notes 
th6niS6lV6S. 

There is no .sati.sfactory proof on the record to 
enable me to hold that the notes, that were pro¬ 
duced in the case, had been taken from the bank 
in exchange for the fifty high denomination bank 
notas. Even so, there being power in the Magis¬ 
trate to order the disposal, by confiscation, of 
property which Is produced before him. or. is in 
his'custody irrespective of whether that property 
was used for the commission of an offence, or. 
an offence was committed in respect of it, the 
order of confiscation, which the Magistrate made 
in regard to the notes, could not be said to be 
either without jurisdiction or illegal. 

The order must be maintained because there 
was nobody before the Court, claiming this sum 
of money as his. As I have already said, the 
applicant laid no claim to this money, nor was 
any claim laid to this money on behalf of Shri 
Rangji and, consequently, the order, which has 


been made by the Magistrate, appears to me to 
have been the only possible order in respect of 
this money. 

(40) For the reasons given above, I agree with 
my brother Desai, J., that 'this application in 
revision should fail and should be dismissed. 

(Leave to appeal to the Supreme Court was 
prayed bub was refused). 

V.R.B. Revision dismissed. 


A.I.R. 1954 ALLAHABAD 768 (Vol. 41, C.N. 303) 

(LUCKNOW BENCH); H. S. CHATURVEDI 
AND RANDHIR SINGH JJ. (27-7-1954) 

Angnu, Applicant v. Mahabir and another, 
Opposite Parties. 

Civil Ref. No. 1 of 1952, made by Judicial 
Officer II, Sub-Division, Sidhauli, D/- 23-11-1951. 

Civil P, C, (1908), S. 9 — Suit relating to agri¬ 
cultural land — When entertained by Civil 
Court. 

If a suit is brought in respect of an agri¬ 
cultural plot of land for possession as also 
for the removal of constructions standing on 
it. for damages and also for an injunction, 
such a suit would evidently lie in the Civil 
Court. The Revenue Court is not competent 
to grant all the reliefs and if all the reliefs 
cannot be granted by the Revenue Court, the 
suit would lie only in the Civil Court. 

(Para 4) 

Anno: Civil P. C., S. 9 N. 9, 51. 

Kesri Bir Pd., fOr Applicant; Sri Ram, for 
Opposite Parties (Nos. 1 and 2). 

ORDER: This is a reference under Section 289 

(2), U. P. Tenancy Act, by the Judicial OfQcer, ,, 
sub-division Sidhauli, through the Deputy Commis¬ 
sioner, Sitapur. 

(2) It appears that a suit for the possession 
of a plot of land, and for some other reliefs v;hich 
included the removal of certain constructions 
standing on this plot and a permanent manda¬ 
tory injunction to require the defendant to close 
a certain door and damages, was instituted in the 
Court of the Munsif, Sitapur. 

(3) The defendants contested the suit and also 
raised a plea of jurisdiction. This plea of jurisdic¬ 
tion found favour with the learned Munsif who 
ordered presentation of the plaint to the proper 
Court. Thereafter the plaint was presented in 
the Court of the Assistant Collector, first class. 

The learned Assistant Collector found that the 
suit did not lie in the Revenue Court and should 
have been instituted in the Court of the Munsif. 

He, therefore, made the reference, v/hich is before 
us, through the Deputy Commissioner, Sitapur. 

(4) Both parties are represented in this refer¬ 
ence and learned counsel concede that the proper 
forum for -the suit was the Civil Court and not 
the Revenue Court. If a suit is brought in res¬ 
pect of an agricultural plot of land as also for 
the rerfioval of constructions standing on it and 
for damages and also for an injunction, such a 
suit would evidently lie in the Civil Court. The * 
Revenue Court is not competent to grant all the 
reliefs and if all the reliefs cannot be granted by 
the Revenue Court, the suit would lie only in the 
Civil Court. The view taken by the learned Assis¬ 
tant Collector appears to us to be correct. 

(5) We, therefore, direct that the plaint be re¬ 
turned by the Revenue Court for presentation to 
the Civil Court. 

DR.R. Order accordingly. 


i96i 

AJ.R 1954 ALLAHABAD 769 (Vol. 41, C.N. 304) 

(LUCKNOW BENCH) MALIK C. J. AND 
RANDHIR SINGH J. (19-7-1954) 

Jagumath Singh and others. Appellants v. Tirloki 
Singh and others. Respondents. 

First Appeal No, 39 of 1947, against decree of 
Civil Judge. Gonda, D/- 21-12-1946. 

(a) Registration Act (1908), S. 17 — Family 
airangement — No written document. 

If there has been an oral agreement between 
two contending parties in respect of disputed 
rights, and such an agreement is subsequently 
reduced to writing, registration would become 
necessary. If, however, there has been an oral 
agreement, but there has been no document in 
which the agreement has been recorded, the 
agreement cannot be held to be bad in the 
absence of a registered document. \Vhere the 
parties had arrived at an agreement through 
the intervention of some other persons and 
then ultimately they signed the reports made 
by the patwaris for mutation in accordance 
with the terms of the agreement, this cannot 
by any stretch of imagination be called a 
record of an agreement. (Para 3) 

Anno: Reg. Act. S. 17 N. 83. 

(b) Family settlement — Bona fide dispute — 
Division of property according to arrangement 
arrived aL 

Where there has been a bona fide dispute 
amongst the family members with regard to the 
existence of a custom of succession, one party 
alleging one custom and the other denying it, 
and they subsequently come to terms and 
divide the property by a family arrangement, 
such an arrangement cannot be said to be in 
\rariance with law, nor can it be said to be 
bad. (Para 3) 

CASE REFERRED: Para 

(A) (V15) AIR 1928 All 641: 51 All 79 (FB) 3 
H. Husain, for Appellants; S. C. Das and J. S. 
Trivedi, for Resjxjndents 1 and 2. 

RANDHIR SINGH J.: 

This is a plaintiffs* first appeal arising out of a 
suit for possession of certain properties of which 
one Cappu Singh was the last holder. 

(2) It appears that Gappu Singh, who was pos¬ 
sessed of considerable property, died on 3-8-1941, 
leaving five collaterals as his heirs. They are men¬ 
tioned in the pedigree given in the judgment of 
the lower Court. 

On the death of Gappu Singh tliere was a dis¬ 
pute amongst his heirs who belonged to three 
different In'anches. The sons of Ram Charan and 
Sheo Nandan claimed a one-third share each as 
each of them represented a separate branch; while 
Mahadeo Singhs three sons claimed a one-fifth 
share each. This dispute was then referred to the 
arbitration of some persons and ultimately mutation 
was made in favour of the three branches in res¬ 
pect of one-third share of the property left by 
Gappu Singh. 

The suit which has given rise to this appeal was 
then institubed by the three sons of Mahadeo Singh 
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for possassion of one-fifth share each in the pro¬ 
perty left by Gappu Singh. Tlie stiit was resisted 
mainly on the ground that there was a custom in 
the family under wliich succession was to go ‘per 
stirpes’ and not ‘per capita'. It was also pleaded 
that there had been a family settlement on the 
death of Gappu Singh and the parties had agreed 
to lake tile property of Gappu Singli ‘per stirpes’ 
and not ‘per capita’. 

Lastly a pica of S. 233 (K), Land Revenue Act, 
was also taken up in respect of 9 out of 75 items 
in tile property which was the subject of tlie suit 
on the allegation that there had been a partition 
in re.spect of 9 items of the property. 

The trial Court held the custom not proved, but 
found that there had been a family settlement and 
tliat the property had been divided by an oral 
agreement according to the family settlement. The 
plaintiffs’ claim was ultimately dismissed. The plain¬ 
tiffs have now come up in appeal. 

(3) In this Court the factum of the agreement 
between the parrtes after the death of Gappu Singh 
has not been challenged and learned counsel for 
the appellants Chaudhry Haider Husain has stated 
that he would not challenge the agreement set up 
on behalf of the defendants. The only point press¬ 
ed was that the agreement amounted to a variation 
in the rule of succession under tlie Hindu law and 
as such it was open to tlie plaintiffs to get out of 
the agreement and claim a one-fifth share each in 
the property of Gappu Singh. Reliance has been 
placed on a ruling of this Court reported in — 

Ram Gopal v. Tulshi Ram’, AIR 1928 All 641 
(FB) (A). 

A perusal of tiiis ruling, however, shows that the 
point urged on behalf of the plaintiffs does not find 
support in the ruling cited above. If there has been 
an oral agreement between two contending parties 
m respect of disputed rights, and such an agree¬ 
ment is subsequently reduced to writing, registra¬ 
tion would become necessary. If, however, there 
has been an oral agreement, but tliere has been no 
document in which the agreement has been 
recorded, the agreement cannot be held to be bad 
in tile absence of a registered document. 

present case the defendants and the plain¬ 
tiffs had arrived at an agreement through the inter¬ 
vention of some other persons and then ultimately 
tiiey signed the reports made by the patwaris for 
mutation in accordance with the terms of the 
agreement. This could by no stretch of imagina¬ 
tion be called a record of an agreement. It was 
Che duty of the patwaris of the various villages to 
make a report for mutation on the death of Gappu 
Singh and they waited till the parties had come to 
terms. Reports were made by the patwaris after 
the parties, who claimed to be the heirs of Gappu 
Singh, had arrived at an agreement. 

There was between the parties a bona fide 
dispute with regard to the existence of the custom. 
One party alleged a certain custom which was 
denied by the other and if the parties subsequently 
came to terms and divided the property by a family 
arrangement, such an arrangement cannot be said 
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to be in variance with any law nor can it be said 
to be bad. 

The view taken by the lower Court that the 
agreement had been proved and that it was given 
effect to by the parties appears therefore to be 
correct. It is, therefore, not open to the plaintiffs 
to challenge the division of the property arrived at 
by an agreement between the parties before muta¬ 
tion was made. 

(4) No other point has been pressed in arguments 
on behalf of the appellants. 

(5) The appeal has no force and is dismissed 
with costs to the respondents. 

Q ]3 Appeal dismissed. 
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MALIK C. J. AND GURTU J. (16-7-1954) 

Mewa Ram and others, Appellants v. Deo Pra- 
kash minor through Mst. Chandravati, Respondent. 

Letters Patent Appeal No. 27 of 1947, against 
decision of Sapru J. in E. S. A. No. 324 of 1946, D/- 

6-5-1947. 

(a) Transfer of Property Act (1882), S. 128 — 
Gift not of whole property docs not make a 

universal donee. 

Where under the deed of gift A gifted to 
B a l/54th share of the property and he 
remained owner of the l/54th share that he 
had purchased the fact that B got his narne 
mutated over the entire l/27th share would 
not make him a universal donee. (Para 4) 
Anno: T. P. Act, S. 128 N. 4. 

(b) Civil P. C. (1908), S. 11, O. 21, Rr. 58, 63 
_ Matter heard and finally decided by two deci¬ 
sions — Subsequent decision operates as res 

judicata. 

A in execution of his decree against B 
attached property in hands of C—C’s objection 
under O. 21, R. 58, Civil P. C., dismissed on 
ground that gift-deed executed by B in favour 
of C was fictitious — Suit under O. 21, R. 63 
not filed by C but execution also not pro¬ 
ceeded with and possession of property re¬ 
mained with C — After C’s death his .son 
brought suit for recovery of profits impleading 
^ in it — In that suit it was held that gift- 
deed was not fictitious — After A’s death his 
sons starting execution of decree and attach¬ 
ing decree obtained by C s son Question 
whether order under O. 21, R. 58 was binding 
on parties and decision in subsequent suit was 
not ‘res judicata" — Held that in case C had 
filed a suit under O. 21, R. 63 and that suit 
had failed with the result that it had been finally 
decided tliat the gift-deed was fictitious and in 
spite of that decree, a competent Court had 
subsequently held 'inter partes that the gift- 
deed was valid, the decision subsequent in date 
would operate as Tes judicata" and not the 
previous one, if the other conditions of S. 11 
of the Code were fulfilled. (Para 6) 

Anno: Civil P. C., S. 11 N. 100; O. 21, R. 58 
N. 23; O. 21, R. 63 N. 16. 


B. Dayal, for Appellants; S. B. L. Gaur, £ot 
Respondent. 

MALIK C. J.: 

This appeal raises rather an interesting qoestlim 
though, on a careful examination, it is clear tiiat 
die decision of the learned single Judge was 
and that the points raised have no substance. 

There was a decree obtained by one Chheda Lai 
against Muktal for unpaid purchase money by 
enforcement of the unpaid purchasers lien. This 
decree was in suit No. 47 of 1926. 

Muktal purchased a l/54th share in village 
Pohena from Chheda Lai on 16-2-1925, for Rs. 
1,000/-. He paid Rs. 450/- in cash but the balance 
had remained unpaid. It was for the balance that 
the decree was obtained on 28-1-1927. 

The decree was then put under executkm and 
l/54th share that had been purchased was sold by 
auction. For the balance remaining unpaid a per- 
.sonal decree under O. 34, R. 6 was obtained on 
22-6-1931. 

In between these dates on 9-3-1928, Muktal had 
made a gift of a l/54th share (not the share that 
lie had purchased from Chheda Lai) to his 
daughteFs son, Murari Lai. The fact that the 
l/54th share gifted was other than the l/54th share 
purchased from Chheda Lai was specifically men¬ 
tioned in the gift-deed. Murari Lai, instead of 
getting Ills name mutated over that l/54lh share, 
got his name mutated over the whole of the l/27tii 
share i.e., the l/54th that Muktal had purchased 
from Chheda Lai and the l/54th that Muktal 
owmed from before and which he had gifted to 
Murari Lah 

Muktal then died and Chheda Lai, in execution 
of his decree, attached the l/54th share in the 
Iiands of Murari Lai on the allegation that the 
gift-deed executed by Muktal in favour of Murari 
Lai was a fictitious document. Murari Lai filed 
objections under O. 21, R. 58, Civil P. C., when 
the property was attached, but those objections 
were dismissed on 29-7-1937, on the ground that 
the gift-deed was a fictitious document. Murari Lai 
did not file any suit within one year, as required 
under O. 21, R. 63 and the order under O. 21, 
R. 58 thus became final. But somehow the decree- 
holder did nothing further and did not proceed to 
sell up the property. Murari Lai died in 1941. 
He was succeeded by his son, Deo Prakash, who 
continued to remain in possession of the entire 
l/27th share. 

Deo Prakash filed suit No. 149 of 1942 in the 
revenue Court claiming profits of the l/27th share 
and Chheda Lai was impleaded in the suit as a 
defendant as he was the owner of another share 
in the village. Chheda Lai filed an objectioa that 
he was the owner by purchase of a 1/54 share in 
execution of a decree against Muktal in May, 1929, 
and that as regards the other 1/54 share the gift- 
deed executed by Muktal in favour of Murari Lai 
was fictitious. An issue was remitted to the civil 
Court on the question of title and the civil Court 
held in favour of Deo Prakash that he was the 
owner of l/27th share in the property. On the 
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finding having been returned to the revenue Court, 
that Court decreed Deo Prakash s suit. 

(2) The original decree-holder Chheda Lai having 
died in the meantime, his sons, Mewa Ram and 
another, on 27-2-1944, put the decree under O, 34, 
R. 6 in suit No. 47 of 1926 in execution and 
attached the decree in suit No. 149 of 1942. Various 
objections were raised. The trial Court decided 
against Deo Prakash. 

The lower appellate Court on appeal held that 
the decision in suit No. 149 of 1942 that the deed 
of gift was a valid document and Deo Prakash was 
the owner of l/27th share operated as 'res judicata*. 
A new plea was raised before it that Murari Lai, 
as a universal donee, was liable to pay the decretal 
amount. On the question, whether Murari Lai was 
or was not a universal donee, an issue was re¬ 
mitted and the trial Court lield that he was not a 
universal donee. 

After the finding was returned, however, the 
lower Court, which was by that time presided over 
by another officer, came to the conclusion that the 
decree in suit No. 149 of 1942 was not ‘res judicata*, 
that the gift-deed was fictitiou-s and that Murari 
Lai was a universal donee inasmuch as though he 
had not got the entire property under the deed of 
gift dated 9-3-1928, he must have got the rest of 
the property of Muktal under some oral gift. 

(3) On a second appeal to this Court, a leanied 
single Judge of this Court set aside tlie order of 
the lower appellate Court and. allowed the appeal 
of Deo Prakash. He held that Murari Lai was 
not a universal donee, that the decree in suit No. 

149 of 1942 operated as ‘res judicata’ and the 
(luestion, therefore, could not be gone into whether 
the gift-deed was or v/as not a fictitious document. 

(4) This Letters Patent Appeal was filed against 
that decision. On the question whether Murari Lai 
was a universal donee, learned counsel has not been 
able to challenge tlie judgment of the learned 
single Judge. Under the deed of gift, Muktal 
gifted to Murari Lai a l/54th share of the property 
and he remained owner of the l/54th share that he 
had purchased. The fact that Murari Lai got his 
name mutated over the entire l/27th share would 
not make Murari Lai a universal donee. Learned 
counsel has, therefore, not challenged this finding. 

(5) On the question of ‘res judicata’ learned coun¬ 
sel has urged that the order under O. 21, R. 58 
dated 29-7-1937, being in these very proceedings, 
it was binding on the parties and no question of 
‘res judicata’ arose and it could not, therefore, be 
said that the gift-deed was not fictitious and was 
not binding on Murari Lai. The proceedings un¬ 
der O. 21, R. 58 were as much separate proceedings 
as the suit No. 149 of 1942. Order 21, R. 58 pro¬ 
vides that: 

“Where any claim is preferred to, or any objec¬ 
tion is made to the attachment of, any property 
attached in execution of a decree on the ground 
that such property is not liable to such attach¬ 
ment, the Court shall proceed to investigate the 
claim or objection with the like power as re¬ 
gards the examination of the claimant or objector. 


and in all other respects, as if he wjis a party to 
the suit.” 

(6) In case Murari Lai had filed a suit under 
O, 21, R. 63 and that suit had failed with the 
result that it had been finally decided that the gift- 
deed was fictitious and in spite of that decree, a 
competent Court had subsequently held ‘inter 
paites that the gift-deed was valid, the decision 
subsequent in date would operate as ‘res judicata’ 

one, if tlie other conditions of 
S. II, Civil P. C., were fulfilled. 

(7) There is, therefore, no force in this appeal 
and it is dismissed with costs. 

’ Appeal dismissed. 


A.I.R. 1954 ALLAHABAD 771 (Vol. 41, C.N. 306) 

BRIJ MOHAN LAL AND ROY JJ. (6-7-19,34) 

Ham Autar and otliers. Appellants v. State 

Criminal Appeal No, 575 of 195.3, from iudg- 
nient of S. J., Banda, D/- 19-4-1953. 

(a) Penal Code (I860), Ss. 105, 97 and 99 _ 
Commencement of right under S. 105 _ Exercise 
bility® ‘ not on property threatened _ Permissi- 

All that IS required to give rise to the right 
o private defence of property is that a rL- 
sonable apprehension of danger to tlie nro- 
iwrty should commence. It has alwa>s to be 
found out m the particular circumstances of 
each case whether in those circumstances the 
person who claims the benefit of the right of 

Mdanirer r'd apprehLsion 

of danger to the property. If the question is 

an^r^ affirmative the right e.xists; 

and It is not necessaiy that the offence or an 

attempt should actually liave been committeah 

Where a body of persons (the complainants 
party armed with lathis and acclSd 
with bullocks and a plough were going with the 
avowed object of uptummg thf crop £ 
had previously been sown by the ODDosi/e 
par^ tiere could be no doubt about their in- 
tention and tlieir act, if completed, would have 
amounted to mischief and criminal trespass 
When there was no time for having recourse 
to lawful authorities because the poUce station 
was far away, the restriction imposed by S 99 
did not come into play and tlie opposite party 
had a right to protect their property. The 
mere circumstance that the property was situate 
at a distance of 6 or 7 furlongs from the place 
at which the parties met did not prevent the 
right of tlie opposite party from coming into 
existence. Even if a person who is claiming 
the right of defence of property happens to be 
placed at some distance from the property he 
can exercise that right provided he finds tiiat 
damage to property will accrue if the riglit is 
not exercised. Therefore, the right of private 
defence of property could, in the circumstances 
of the case, be exercised at the place where 
the two parties met. The right of private de¬ 
fence of property however did not extend to 
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the causing of any one's death, and the oppo¬ 
site party could only commit any offence short 
of death in their attempt to save the property, 
by preventing the complainant from proceeding 
towards the property. (Paras 6, 8) 

Anno: Penal Code, S. 105 N. 1; S. 97 N. 5; 

S. 99 N. 5. 

(b) Penal Code (1860), Ss. 146, 141, 149, 34, 304, 

323 and 325 — Private defence. 

Persons who are asserting their right of pri¬ 
vate defence of property are doing a perfectly 
legitimate act and the assembly is not an un¬ 
lawful assembly. Consequently the provisions 
of S. 149, I. P. C.. cannot be invoked so as to 
make every one of those persons vicariously 
liable for the acts of their comrades. If any 
one of them exceeds that right and gives a blow 
which causes death that is his individual act 
and he alone would be liable for the conse¬ 
quences thereof. If there is no evidence what¬ 
soever to fix the identity of the individual who 
delivered that blow the result would be that 
no one of those persons could be convicted of 
an offence under S. 304. (Paras 9, 11) 


Similarly as regards the grievous hurt and 
simple hurt caused, apart from the fact that 
the causing of them is legitimate in the exer¬ 
cise of the right of private defence, in the ab¬ 
sence of evidence as to who caused the hurts, 
there can be no presumption that the lathi 
wielded by every one of the appellants must 
have necessarily struck one or the other of the 
injured persons on the complainant's side. As 
those who did not hit any one committed no 
offence every one is entitled to the benefit o 
doubt. 10' 

Section 34 also will not apply becaiise there 
was no pre-arranged plan. (Para 11) 


Anno; Penal Code, S. 146 N. 5; S. 141 N. l; 
S. 149 N. 10; S. 34 N. 1; S. 304 N. 3; S. 3-3 

N. 4; S. 325 N. 3, 5. 7. 

Makund Lai, J. N. Agarwal and C. S Saran, for 
Appellants; Sri Ram, Deputy Govt. Advocate, for 

the State. 


BRIJ MOHAN LAL J.: 

This is an appeal by six persons, viz.. Ram Autar, 
Bharosa, Binda, Ram Kumar, Raja Ram and Sheo 
Moorat who have been convicted by the learned 
Sessions Judge of Banda under 302/149, 32-:>/149, 
323/149 and 147, I. P. C. Every one of them 
has been sentenced to transportation for life and to 
pay a fine of Rs. 100/ under S. 302/149, to three 
years' rigorous imprisonment and a fine of Rs. 50/- 
under S. 325/149, to six months' rigorous imprison¬ 
ment under S. 323/149 and to one year's rigorous 
imprisonment under S. 147, I. P. C. 


(2) It appears that there is a grove known as 
Gunji Bagh in village Mau in the district of Banda. 
This grove has an area of 3 bighas and 14 biswas. 
The owners thereof agreed on 1-5-1950 to sell one 
bigha and 17i biswas of the grove to the appel¬ 
lants. On 15-5-1950 they agreed to sell one bigha 
and 17 biswas to the complainant's party. It will 


thus appear that the total area agreed to be sold 
exceeded the actual area of the grove by half a 
biswa. 

Pursuant to these agreements the vendors exe¬ 
cuted a sale deed on 7-11-1950 in respect of one 
bigha and Ilk biswas of this grove in favour of 
the appellants and later on they sold 1 bigha and 
17 biswas to the complainant’s party. This led to 
a dispute between the parties in respect of an area 
of half a biswa. The appellants, however, succeed¬ 
ed in getting actual possession over the di.sputed 
area and in getting their names mutated over it. 
They actually sowed crop therein. 

(3) The complainant's party also made an applica¬ 
tion for mutation of their names in respect of the 
disputed area but this petition was dismissed on 
31-3-1952. 

(4) On 11-7-1952 the complainant’s party was pro¬ 
ceeding towards the disputed grove with the avow¬ 
ed object of upturning the crop which had been 
sown previously by the appellants therein. The 
latter are said to have met the members of the 
complainant’s party in the way at a distance of about 
6 or 7 furlongs from the said grove and to have 
enquired of them as to where were they going. 
They were told that the complainant’s party was go¬ 
ing to replough the land. 

Thereupon a quarrel took place between the two 
parties as a result whereof one Shankar was killed, 
Rameshwar received grievous hurt and four others 
received simple injuries out of the complainant's 
group. Tlirce persons received injuries on the ap¬ 
pellants’ side also. Raja Ram received seven in¬ 
juries, Ram Autar received eight while Bharosa 
received one injiuy only. 

(5) From amongst the appellants, the injured per¬ 
sons admitted their presence. Others contended 
that they were not present at the time of occur¬ 
rence. The persons who admitted their presence 
had alleged in the Court below that they were re¬ 
turning after attending to call of nature when they 
were attacked. We may mention at once that the 
learned counsel for the appellants has abandoned 
this theory before us and has accepted the findings 
recorded by the learned Sessions Judge, viz. that 
the complainant’s party was proceeding towards 
Gunji Bagh to overturn the crop which had pre¬ 
viously been sown by the appellants, that tlie latter 
on coming to know of the complainant’s intention 
offered obstruction and this led to the fight. 

(6) The first point that arises for decision is whe¬ 
ther or not the appellants had the right of private 
defence of property in the circumstances mentioned 
above. Section 97, I. P. C.. confers on every per¬ 
son a right, subject to the restrictions contained in 
S. 99, to defend the property, whether movable or 
immovable, of himself or of any other person, 
against any act which is an offence falling under 
the definition of theft, robbery, mischief or crimi¬ 
nal trespass or which is an attempt to commit theft, 
robbery, mischief or criminal trespass. The com ! 
plainant’s party’s act, if completed, would have* 
amounted to mischief and criminal trespass, 

(7) Under S. 105, I. P. C., the right of private 

defence of property commences when a reasonable 
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apprehension of danger to tlie property commences. 
It is not necessary that the intended offence should 
be actually committed. Nor is it necessary that an 
attempt to commit that offence must have actually 
taken place. All that is required to give rise to the 
right of private defence is that a reasonable appre¬ 
hension of danger to the property should com¬ 
mence. It has always to be found out in the 
particular circumstances of each case whether in 
those circumstances the person who claims the bene¬ 
fit of the right of private defence had a reasonable 
apprehension of danger to the property. If the 
question is answered in the affirmative the right 
exists; and it is not necessary that the offence or an 
attempt should actually have been committed. 

(8) The circumstances in the present case are 
that a body of persons armed with lathis and ac¬ 
companied with bullocks and a plough were going 
with the avowed object of iiptuniing the crop which 
had previously been sown by the appellants. There 
could be no doubt about their intention. As a 
matter of fact, they admitted that they \\'erc going 
to commit the very act which tlie accused appre¬ 
hended. There was no time for having recourse to 
lawful authorities because the police station was 
five miles away. If any one of the appellants had 
run to the police station, the mischief would have 
been done before help could reach from the police 
station. In the circumstances, the restriction im¬ 
posed by S. 99 did not come into play. The appel¬ 
lants had a right to protect their property. The 
mere circumstance that the property was situate at 
a distance of G or 7 furlongs did not prevent the 
right from coming into existence. 

We find nothing in the language of the statute 
to warrant the conclusion that the right of private 
defence of luoperty can be exercised on the pro¬ 
perty itself. Even if the person who is claiming 
that right happens to be placed at some distance 
from the property, he can exercise that right pro¬ 
vided he finds that damage to propert)' will accrue 
if the right is not exercised. It was not expected 
of the appellants to run back to the grove in ques¬ 
tion and there to arrange for the protection of the 
property. In our opinion, the right of private de¬ 
fence of property could, in the circumstances of 
the present case, be exercised at the place where 
the two parties met. We have no doubt that the 
appellants had the right of private defence of pro¬ 
perty. But certainly tliat right did not extend to 
the causing of any ones death. The appellants 
could prevent the complainant’s party from pro¬ 
ceeding towards tlie grove and could commit any 
offence short of death in their attempt to save the 
property. 

(9) While the appellants were asserting that right 
jthey were doing a perfectly legitimate act and the 
I assembly was not an unlawful assembly. The per¬ 
son from amongst the appellants who exceeded that 
right and gave the blow which caused Shankar's 
death did exceed that right. It was his individual 
act and he alone was liable for the consequences 
thereof. Unfortunately there is no evidence whatso¬ 
ever to fix the identity of that individual. The re¬ 
sult therefore is that we cannot convict any one of 
the appellants of an offence under S. 304,1. P. C. 
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(10) Apart from the fact that causing of grievous 
and simple hurts was a legitimate exercise of the 
right of private defence, there is no evidence what¬ 
soever as to who caused the grievous hurt or even 
the simple hurt. There can be no presumption that| 
the lathi wielded by every one of the appellants 
must have necessarily struck one or the other of 
the injured persons on the complainant's side. The 
person who did not hit any one committed no 
offence. Since it cannot, on the evidence on the 
record, be found out as to who hit the injured 
persons and who did not, every one is entitled to 
the benefit of doubt. 

(11) As already stated tliere was no unlawful 
assembly and the provisions of S’. 149. I. P. C., can¬ 
not be invoked so as to make the persons who did; 
not give any blow vicariously liable for the acts 
of their comrades. Section 34, 1. P. C., also will not 
apply because there was no prearranged plan. 

(12) The result, therefore, is that every one of 
the appellants must get the benefit of the doubt and 
be acquitted. 

(13) The appeal is, therefore, allowed. The con¬ 
victions and sentences are set aside. The appel¬ 
lants shall 1)6 released forthwith unless their deten¬ 
tion is required in connection with any other 
offence. The fine, if realised, shall be refunded. 

M.K.S. .-\ppcal allowed. 


AIR 1954 .ALLAHAB.AD 773 (Vcl. 41, C.N. 307) 
(liUCKNOW BENCH) BEG AND H. S. CHATUR- 
VEDI JJ. (24-3-1954) 

Narsingh Das and others, Appellants v. Mian 
Safiullah Sha, Respondent. 

First Appeal No. 136 of 1946, against decree of 
First Civil Judge, Bahraich, D/- 7-11-1946. 

(a) Easements Act (1882), S. 60 (b) — “Work 
of a permanent character” — Building of pucca 
wall. 

The expression ‘work of a permanent cha¬ 
racter’ is intended to denote some work which 
is not merely of a temporary nature. Where 
the land is given for building purposes, if 
the licensees do not put up costly construc¬ 
tions but merely build a pucca W'all so as to 
include the land in their respective houses 
and to make it a part and parcel of their 
houses, it will be deemed to be a work of 
permanent nature. 28 All 741, Foil. 

(Para 10) 

Anno; Easements Act, S. 60, N. 4. 

(b) Easements Act (1882), S. 60(b) — “Work of 
a permanent character” — Presumption. 

If land was granted for building purposes 
to a person it is reasonable to infer that when 
it was again granted to other persons the 
purpose for which the permission was given 
could be no other than to grant the land for 
building purposes. The mere fact that the 
persons were not able to put up an expensive 
building will not justify an inference that the 
land was granted only for building an ‘ahata’ 
and not for any other type of building. 

(Para 11) 

Anno: Easements Act, S. 60 N. 4. 
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(c) Easements Act (1882), S. 56 — Right of 
licensee to transfer house in city — General prac* 
tice in U. P. 

The general practice prevailing in U. P. as 
to the rights of licensees to transfer their 
houses in cities is so well known that the 
Courts of law have consistently recognised 
that a licensee in urban areas will be pre¬ 
sumed to have a right of transfer unless 
under the terms of any particular licence it 
was specifically provided that the licensee 
' shall have no such right of transfer. In view 
of this presumption it is the duty of the 

4 

licensor to establish that imder the terms of 
the licence granted by his predecessor the 
licensees had no transferable rights. 

(Paras 17 and 20) 
Anno: Easements Act. S. 56, N. 1. 

(d) Easements Act (1882), S. 56 — “Save as 
aforesaid** — Duty of licensor. 

The words ‘save as aforesaid* are import¬ 
ant and they must be read with the opening 
words of the section ‘unless a different inten¬ 
tion is expressed or necessarily implied.’ The 
intention may be gathered from the terms of 
the grant itself or from the local usage. In 
order to entitle a licensor to take advantage 
of S. 56 it is his duty to show that under the 
terms of a particular license no transferable 
rights were to be enjoyed by the licensee. 

(Para 19) 

Anno: Easements Act, S. 56 N. 1. 

(e) Easements Act (1882). S. 52 — Right of 
Sajjadanashin to grant license which would enure 
beyond his lifetime — (Muhammadan Law^ — 
lieligious endowments — Sajjadanashin). 

The position of a Sajjadanashin in relation 
to endowed property is that of a prudent 
manager. If a Sajjadanashin deals with the 
endowed property for the benefit of the endow¬ 
ment. then his action will be binding upon 
his successor also. (Para 22) 

Held on facts that the act of the previous 
Sajjadanashin in granting lands for building 
purposes was an act of a prudent manager 
and that the permission granted by him could 
enm’e beyond his lifetime. (Paras 22 and 23) 
Anno: Easements Act, S. 53 N. 1. 
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CHATURVEDI J.: 

This is a defendants’ appeal arising out of a 
suit for possession. 

(2) The suit was filed in the Court of the Civil 
Judge of Bahraich by the plaintiff in his capa¬ 
city as Sajjadanashin of Takia Kalan on 4-1-1946. 
The main relief claimed in the suit was for pos- 
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session of a piece of land by demolition of the 
building standing thereon. The disputed land is 
enclosed by letters A E F B in the map of the com¬ 
missioner, who was appointed by Court to prepare 
a site plan. For a better appreciation of the 
case, this area (A E F B) may be split in two 
portions, one lying within the letters A B C D and 
the other enclosed by letters C D E F. At the time 
when the suit was brought a completed pucca 
building stood on the land ABCD while on the 
other piece an incomplete building stood. 

(3) There is a Muslim religious endowment 
known as Takia Kalan in the city of Bahraich 
owning considerable landed property in the various 
rnuhallas of the town. The land described above is 
situate in Mulialla Chhaoni Bazar and is about 
a furlong or so from the main building of the 
Takia. It is not disputed that the disputed land is 
endowed property belonging to Takia Kalan. 

(4) Safiullah Shah, the present manager of the 
endowed property of the Takia Kalan, brought the 
suit alleging that the defendants had taken illegal 
possession of the land covered by letters ABCD 
about six years ago while the land covered by 
letters C D E F was encroached upon about four 
months prior to the suit. The plaintiff therefore 
claimed possession by demolition of the building 
standing on the land in suit. 

(5) The three defendants, namely Narsingh Das, 
his brother Bhomraj, and his son Munna, con¬ 
tested the suit of the plaintiff on various grounds. 
They claimed to be the transferees of three houses 
under the sale deeds obtained by them from pre¬ 
vious owners. It was asserted by them, and the 
fact has not been disputed, that originally there 
were three houses. One of them was owned by 
Ali Bakhsh and Nabi Bakhsh, the other by Ganga 
Prasad and Bhup Narain and the third one by 
Maiku Bhuj, who had built these houses with the 
permission of the then Sajjadanashin of the 
Takia. 

These three houses existed on the site lying 
towards the east of the red line marked A.E. in 
the commissioner's map. (Note—This portion is not 
in dispute). In tracing the history of the disputed 
land it was alleged that the land in suit was 
lying ‘parti’ till about the year 1922 whenj one 
Kanhaiya Lai obtained the permission of the 
Sajjadanashin to build a house thereon. Thereupon 
the aforesaid owners of the three houses approach¬ 
ed the Sajjadanashin (Miyan Hamid-ud-din) who 
revoked the permission previously given to 
Kanhaiya Lai and gave the land in suit for build¬ 
ing purposes to the owners of each of the three 
houses mentioned above. 

The owners then built pucca ahatas to include 
the land in their respective houses. It was alleged 
that after the purchase of the house of Ali Bakhsh 
and Nabi Bakhsh in 1934, the defendants con¬ 
structed a double storeyed house in the year 1935. 
It is not disputed that this house stands on the 
land marked A B C D in the commissioner's plan. 
Similarly after the purchase of the house of Maiku 
Bhuj in 1943 and that of Ganga Prasad and Bhup 
Narain in 1945 the defendants got the old houses 
demolished and started new constructions. The 
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tiuUdinc;, which lies on the disputed land C D E F, 
could not be completed when this suit was filed. 

Shortly stated,, the defence was that the land 
In suit was given by the previous Sajjadanashin 
lor building purposes to previous owners of the 
three houses who were in occupation of the land 
under an irrevocable license, and that the defen¬ 
dants acquired the rights which their vendors had 
In the disputed property. It was also pleaded that 
Bs the plaintiff had acquiesced in the constructions 
made on the disputed land, he was estopped from 
claiming demolition of the structures in suit. It 
ts not necessary to refer to other pleas raised in 
defence. 

Suffice it to say, that the defendants had chal¬ 
lenged the right of the plaintiff to bring the suit. 
Though the point was not conceded, the appel¬ 
lant did not choose to advance any arguments 
before us. The learned Civil Judge has held that 
the plaintiff was the ‘de facto’ Sajjadanashin of 
the Takia Kalan as he has been managing the 
endowed properties ever since the death of the 
previous Sajjadanashin, which took place more 
than 18 years ago. This finding was amved at 
after considering the oral evidence of the parties 
and nothing has been urged before us to enable 
us to interfere with the finding of the trial Judge. 

(6) On the question of license set up by the 
defendants the learned Court below found the 
following facts proved. 

(1) The land in suit was first granted to one 
Kanhaiya Lai for building pui'poses in or about 
the year 1922 but this permission was x'evoked by 
the then Sajjadanashin. 

(2) Mian Hamid-ud-din Ali Shah (Sajjadana¬ 
shin) after revoking the permission previously 
granted to Kanaiya Lai granted the disputed land 
to AU Bakhsh, Ganga Prasad and Maiku Bhuj 
for building purposes. 

(3) In the year 1923 or soon thereafter, the 
entire land in dispute was included in the houses 
of AU Bakhsh, Ganga Prasad and Maiku Bhuj. 
Each had built an ahata so as to make it a part 
and parcel of his house. 

(4) Tile three houses ef AU Baklish, Ganga 
sEbrasad and Maiku Bhuj were purchased by the 
defendants who rebuilt them after demoUshing 
the old structure. The house on the land marked 
ABCD was built about 10 or 11 years prior 
to the suit, while the constructions on C D E F 
w^e started soon after the last purchase in the 
year 1945. 

(7) The learned Civil Judge, while recognizing 
that the transferors of the defendants were hold¬ 
ing the disputed land under an in*evocable license 
held that the appellants, as transferees, could not 
be treated as licensees as they had failed to esta¬ 
blish, ‘the exact terms of the permission’. On the 
■question of estoppel the trial Court held that the 
constnictions ABCD were made 10 or 11 years 
ago without any let or hindrance by the Sajjadana¬ 
shin, who was estopped from questioning the rights 
Of the defendants to occupy building with the 
site. 

As regards the constructions on C D E F, it was 
held that they were recently started and no ques¬ 


tion of estoppel arose. The result was that part 
of the plaintiff's suit in respect of the land ABCD 
was dismis-scd; but the remaining part which relat¬ 
ed to the area covered by C D E P was decreed 
and the present appeal is directed against the 
decreed portion. The piainLifl has also filed cross¬ 
objection with regard to the portion of his claim 
which was dismissed. 

(8) Learned counsel for the appellants has con¬ 
tended that on the facts found established by the 
trial Court, the position of the appellants in rela^ 
tion to the entire disputed property is that of a 
licensee under an iiTevocable licence. The con¬ 
tention must prevail. 

(9) It is not disputed beiore us that the entire 
land in suit was once included in the three houses 
of Ali Bakhsh. Ganga Prasad and Maiku Bhuj. 
The disputed land was at the back of these three 
houses and the owner of each had built a pucca 
compound wall enclosing his portion in the house. 
This was done by them in pursuance of the per¬ 
mission given to them by the Sajjadanashin, Miyan 
Hamid-ud-din, who did so after revoking the pre¬ 
vious permission which had been granted to 
Kanhaiya Lai. 

The evidence of Kanhaiya Lai assumes great 
importance in this case. He has depo.sed that 
the land in suit was originally granted to him 
on payment of Rs. 200/- as Nazrana to the 
Sajjadanashin and that subsequently he was called 
by the Sajjadanashin with a view to cancel his 
permission and to grant it in favour of the owners 
of the three houses, which were contiguous to the 
land in suit. He is definite that the land in suit 
was granted for building piu-poses to Ali Bakhsh, 
Ganga Prasad and Maiku Bhuj, who after obtain¬ 
ing the permission, made pucca enclosures to in¬ 
clude the land in their respective houses. 

It is, therefore, manifest that the land in suit 
was given finally to Ali Balchsh, Ganga Prasad 
and Maiku Bhuj for building purposes. It is in 
the evidence of Balak Ram (D. W. 9), who was 
working as ‘munim’ at the shop of Ganga Prasad 
Bhup Narain that Ganga Prasad had given a sum 
of Rs. 200/- for a portion of the disputed land 
which was at the back of their shop. We are not 
impressed with the criticism of the Civil Judge 
about the veracity of his statement. 

It is plain that the Sajjadanashin used to grant 
permission to build on receipt of ‘nazrana’, and 
there is notliing strange, if ‘nazrana’ were realised 
at the time of granting the disputed land in three 
portions, one to each of the owners of the three 
houses, which already existed there. Ladli Prasad 
(P. W. 14) has stated that in his presence AU 
Bakhsh and Maiku Bhuj each paid Rs. 200/- for 
the land lying at the back of their respective 
houses. 

We have been taken through the evidence ot 
Ladli Prasad and we are satisfied that his evid¬ 
ence should be believed. Once the correctness of 
the story that Mian Hamid-ud-din had, after re¬ 
voking the previous permission granted to 
Kanhaiya Lai, again granted permission to Ganga 
Prasad, Ali Bakhsh and Maiku is accepted, on© 
would expect that he did so after realising the 
usual nazrana. We are satisfied that the fresh 
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penmssion to build on the land in suit was given 
by Mian Hamid-ud-din, the then Sajjadanashin, 
after receiving a sum of Rs. 600/- for the entire 
land in suit. 

The learned counsel for the appellants has not 
disputed the finding of the learned Civil Judge 
that the land in suit was granted by the previous 
Sajjadanashin for inclusion of the land in suit in 
the respective houses of Ganga Prasad, Ali Bakhsh 
and Maiku. It is also not controverted that these 
persons had built ahatas so as to make the land 
given to them as part and parcel of their houses* 

(10) The contention of the learned counsel for 
the respondents is that the construction of the 
ahatas by the predecessors of the appellants could 
not be regarded as a work of permanent nature 
so as to attract the provisions of cl. (b) of S. 60, 
Easements Act. We do not think that this con¬ 
tention has any force. We agree with the view 
enunciated in — ‘Nasir-ul-Zaman Khan v. Azim-ul- 
lah', 28 All 741 (A) that the expression ‘work of 
permanent character’ occurring in S. 60 is intended 
to denote some work which is not merely of a 
temporary nature. 

As pointed out above, the land in suit was given 
for building purposes and if the licensees did not 
put up costly constructions but merely built a 
pucca wall so as to include the land in their res¬ 
pective houses and to make it a part and parcel 
of their houses, it will be deemed to be a work 
of permanent nature within the meaning of cl (b) 
of S. 60. 

(11) It was next argued that in view of the fact 
that licensees had constructed only enclosures 
(a,hatas), it should be presumed that the license 
was granted for building an enclosure only and for 
no other type of building. We are unable to accept 
this contention also. We knov; it that originally 
the entire land in suit was given to Kanhaiya Lai 
for building a house. Indeed Kanhaiya Lai had 
obtained the sanction of the Municipal Board also 
for building a house on the land in suit but he 
could not do so as his license was revoked by the 
then Sajjadanashin, as pointed out above. 

If the land in suit was granted for building pur¬ 
poses to Kanhaiya Lai, it is reasonable to infer 
that when it was again granted to the three per¬ 
sons named above, the purpose for which the per¬ 
mission was given could be no other than to grant 
the land for building purposes. The mere fact 
that the three persons were not able to put up 
an expensive building will not justify an infer¬ 
ence that the land was granted only for building 
an ‘ahata’ and not for any other type of build¬ 
ing. 

The construction of a pucca ‘ahata’ by each of 
the three owners is sufficient to show that each 
of them had put up constructions of a permanent 
nature on the land given to them by the Sajjadana¬ 
shin. We are, therefore, unable to hold ^at the 
land in suit was granted only for the puipose of 
building an ‘ahata’. 

(12) Section 60, Easements Act, is as follows: 

“A license may be revoked by the grantor, un¬ 
less : 

(a) it is coupled with a transfer of property and 
such transfer is in force. 


(b) the licensee, acting upon the has 

executed a work of a permanent character 
and incurred expenses in the execution-’* 

As pointed out above, Ganga Prasad, Ali Bakhsh 
and Maiku each had erected construction ol a 
permanent nature and in doing so each one of 
them had incurred expenses in the erecdon of 
their respective ‘ahatas’. Under cL (b) of S. 60, 
each of the three persons, namely Ganga Prasad, 
Ali Bakhsh and Maiku, was holding the land in 
suit under an irrevocable license. 

(13) We now take up the main contention of the 
leai-ned counsel for the respondent to the effect 
that a licensee, who has built a house, has no right 
to transfer it. In other words, the contention 
is that such rights are heritable but non-transfer- 
able. In support of this contention reliance bn-g . 
been placed upon a Division Bench case of the 
Court in — ‘Kallu Shah v. Rahim Baksh’, AIR 
1924 All 825 (B). The matter came up before a 
Bench in a Letters Patent Appeal and the Divi¬ 
sion Bench merely approved of the decision of 
Gokul Prasad, J., by remarking as under: 

“There is nothing in this appeal. It was clearly 
rightly decided.” 

We have, therefore, to fall back upon the judg¬ 
ment of Gokul Prasad, J. It was a suit brought 
by a mutawalli to eject defendant 2 from a house. 
It appears that defendant 1 in that case had built 
a house and it was found that defendant I’s i>osi- 
tion was that of a licensee holding the house 
under an irrevocable license. The question was 
whether the licensee could make a transfer. It 
was pointed out by Gokul Prasad, J. that 
“a license is ordinarily only a personal right and 
carries with it the incident of non-transfera¬ 
bility.” 

It is unfortunate that there is no indication irt 
the judgment to show whether the house in dis¬ 
pute in that case was situate in a village ‘abadi’, 
or in a town. The broad proposition of law laid 
down by Gokul Prasad, J. would hold good if the 
house was built by a tenant in an agricultural 
village. The case is of little assistance to us. We 
might, however, point out that there is another 
Division Bench case reported in the same volume 
at p. 112 — ‘Govind Prasad v. Kundan’, AIR 1924 
All 112 (C), wherein it was observed that the 
presumption of non-transferability of houses built 
by licensees in agricultural villages has no appli¬ 
cation to towns. 

In that case a licensee under an irrevocable 
license had transferred the house along with the 
site, and the transfer was questioned by the 
licensor. The house was situate in the town of 
Nazibabad and it was held that the transfer could 
not be assailed as the presumption of noivtrans- 
ferability by the licensees in respect of houses in 
agricultural villages could not be applied to sites 
in towns. We are in accord with the observations 
made in ‘Govind Prasad’s case (O’. 

(14) In agricultural villages, the practice of allow¬ 
ing tenants to build houses on sites owned by 
zamindars had its origin in antiquity. Such riya^ 
yas of the zamindar were licensees heading under 
an irrevocable license under S. 60, Easements Act. 
The purpose for which the riyayas were permitted 
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to settle down on the land of Uie zamindar was to 
enable them to carry on their occupation of agri¬ 
culture. It is evident that their occupation of 
houses was inseparably connected with their agri¬ 
cultural holding-; and so long as fliey and their 
heirs continued to carry on cultivation in the 
village, they enjoyed the right of occupation of 
the house which was built with the leave and 
license of the zamindar. 

If the tenant died without leaving any heir to 
succeed him to the agricultural holding or if he 
abandoned the village, the house would escheat 
to the zamindar. The prevailing practice in the 
case of the houses built by riyayas was that such 
houses were heritable but not transferable. It was 
to exclude any stranger creeping in the village 
community against the wishes of the zamindar 
that the practice of non-transferability of houses 
built by riyayas came into vogue. Keeping in 
view the conditions prevailing in agricultural vil¬ 
lages, it was well understood that the riyayas 
who built houses with the permission of the zamin- 
dar had heritable rights in those houses but had 
no right to transfer them against the wLshes of 
the zamindar. 

(15) In cities and towns also, the practice of 
granting permission to build by landlords has been 
in vogue from time immemorial. The conditions 
prevailing in cities and towns v.’ere, however, diffe¬ 
rent. The licensees m urban areas were in a posi¬ 
tion to built costly houses, and the houses were 
built on the understanding that a licensee had 
transferable rights in the house. Thus tlie prevail¬ 
ing practice that grew up was that in cities a 
licensee had a right to transfer his house. 

It was, hov/ever, open to the licensor to impose 
a restrictive condition at the time wiien permis¬ 
sion to built was granted, and in that event the 
case of such a licensee would not be governed by 
the general usage. It has been recognised by a 
long string of judicial decisions that under the 
general practice prevalent in urban areas licensees 
had transferable rights in the houses built by them 
with the permission of the owner of the land, 
while in rural areas the practice was that the 
tenants had no such right of transfer. 

(16) Learned counsel for the appellant has plac¬ 
ed reliance upon the decision of this Court in — 
‘Mohammad Sher Khan v. Amjad Hussain’, AIR 
1929 All 494 (D), The point that came up for 
decision was whether a licensee, who had built 
a house in the city of Kariauj, was competent 
to transfer it. The licensee had transferred the 
house to a third i>erson and the owner of the site 
brought the suit to eject the transferee. Niama- 
tullah J. made the following observation: 

“Having regard to conditions prevailing in agri¬ 
cultural areas, it is to be presumed till the con¬ 
trary is proved that the right of transfer is not 
an incident implied in the license under which 
riyayas occupy sites of their houses. In urban 
areas the presumption is otherwise.” 

We entirely agree with the observation of Niama- 
tullah, J. We need hardly emphasize that there 
is a clear distinction between the position of a 
licensee in rural area and that of a licensee in 
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urban area relating to the transfer of house-s built 
* by them as licensees. In rural areas, non-trans¬ 
ferability is the rule, while in urban areas iho 
presumption is that the liccrisee.s occupying houses 
in cities and towns have a right to transfer tnem 


\ 


unless the contrary is established. 

(17) The question whether a licensee in urban 
areas had a I'ignt to Iransier his riou.se again came 
up for decision before a Division Bench of this 
Court in — 'Ram Bharose v. Bishnath Prasad’, 
AIR 1934 All 336 (Eo The Division Bench upheld 
the view of Niamatullah, J. With regard to the 
transferability of a house built by a licensee in 
urban areas, the following observation may be 
quoted with advantage: 

“We are of opinion that in cases of houses built 
in cities on the land belonging to the landlords, 
there can be no presumption that they have no 
power of transfer. If the landlord contends that 
the tenant iiad no right to transfer the build¬ 
ing which he had built and which he was occupy¬ 
ing, it is for him to show that under the terms 
of the license the right of the tenant wa-s limit¬ 
ed and it was expressly agreed Uiat he would 
be incompetent to mahe a transfer.” 

The general practice prevailing in this State asj 
to the rights of licensees to transier their hciise.s 
in cities is so well known that the Courts of law 
have consistently recognised that a licensee in- 
urban areas will be presumed .to have a right of* 
transier unless under the terms of any particular 
licence it was specifical’y provided that the licensee! 
shall have no such right of transfer. The existence 
of this usage was again recognised by the Court 
in the case of — -Misri Lul v. Durga Narain Singh’, 
AIR 1940 All 317 (Fu Allsop J. pointed out that 
“the general rule in these provinces is that tenants 
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in rural areas or aiiicuitural villages arc not 


entitled to transfer houses and the sites of houses 
but are entitled only to transfer the materials 
of which the houses are built, whereas tenants 
in urban areas are entitled to transfer the houses 
as they stand upon their sites.” 

We have, therefore, no hesitation in holding that 
the three original licensees in this case were 
entitled to transfer their respective houses along 
with enclosures and that the appellants’ right to 
occupy these houses cannot be questioned. 

(18) Learned counsel for the respondent has next* 
argued that under S. 56, Easements Act, a licence 
is always treated to be a personal right and it 
camiot be made the subject of transfer. We are 
not impressed with this argument. Section 56 runs 
thus; 

“Unless a different intention is expressei or neces¬ 
sarily implied, a licence to attend a place of 
public entertainment may be transferred by the 
licensee: but, save as aforesaid, a licence cannot 
be transferred by the licensee or exercised by his 
servants or agents.” 

(19) The words-‘save as aforesaid* are important| 
and they must be read with the opening words 
of the section ‘unless a different intention is ex¬ 
pressed or necessarily implied.” The intention re¬ 
ferred to in S. 56 may be gathered from the terms 
of the grant itself or from the local usage. In order 
to entitle a licensor to take advantage of S. 56 
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of the Easen^ents Act it is his duty to show that 
under the terms of a particular license no trans- 

'We do not. therefore, think that S. 56 helps the 
ferable rights were to be enjoyed by the licensee. 

respondent. 

(20) The learned trial Judge has recognised the 
fact that the original licensees were holding the 
disputed land under an irrevocable licence. He has, 
however, pointed out that as the terms of the 
licence under which the licensees had built the 
houses were not established it was not possible 
for him to hold that the original licensees had a 
right to transfer the houses built by them under 
the licence. This was clearly an erroneous view 
of the law. We have already pointed out that 
there is a presumption that licensees have trans¬ 
ferable and heritable rights in the houses built by 
'them in cities and towns. 

In view of this presumption it was the duty 
of the plaintiff to establish that under the terms 
of the licence granted by his predecessor the 
licensees had no transferable rights. This was not 
done. In view of what has been stated above, the 
appellants had stepped into the shoes of the ori¬ 
ginal licensees and they had every right to re¬ 
construct the building, as the disputed land was 
granted for building purposes and the licence had 
Decome irrevocable, as stated above. 

(21) In view of our finding on the question of 
licence it is not necessary to consider the ques¬ 
tion of estoppel and we do not propose to express 
any opinion on that point. 

(22) The last contention advanced by the learned 
counsel for the respondent was that the previous 
Sajjadanashin, who granted the permission to 
build on the disputed land, was holding the parti¬ 
cular office for his life only and any act done by 
him is not binding upon his successor, the plain¬ 
tiff. It appears that this plea was not raised 
before the trial Court. However, we have allowed 
the point to be argued although it is a new point. 
The aforesaid contention is based upon S. 53, 
Easements Act, which is as follows; 

“53. A license may be granted by any one in the 
circumstances and to the extent in and to which 
he may transfer his interests in the property 
affected by the license." 

Prom the language of S. 53 it is manifest that a 
person who has a transferable interest in land 
is competent to grant a license. It was therefore 
contended that the previous Sajjadanashin was 
holding his office for his lifetime and as such he 
could not grant a license which would enure beyond 
his life. In support of this contention reliance 
has been placed upon a Privy Council case of 
— ‘Vidya Varuthi Thirtha Swamigal v. Baluswami 
Ayyar’, AIR 1922 PC 123 (G). In that case their 
JLordships remarked as under; 

“According to the well-settled law of India (apart 
from the question of necessity which does not 
here arise) a Mohunt is incompetent to create 
any interest in respect of the Mutt property 
to enure beyond his life." 

It has been pointed out to us, and rightly, that 
the position of a mahant is analogous to the posi¬ 
tion of a Sajjadanashin and it may be conceded 


as a general proposition of law that a Sajjadana¬ 
shin is not competent to create any interest in 
respect of the endowed property which would last 
beyond his life. Their Lordships of the Privy 
Council were, however, careful in pointing out that 
in suitable cases a transaction entered into by a 
mahant may be justified on the ground of neces¬ 
sity. 

The position of a Shebait or a Sajjadanashin in 
relation to endowed property is that of a prudent 
manager. If a Sajjadanashin deals with the en¬ 
dowed property for the benefit of the endowment, 
then his action will be binding upon his successor 
also. Let us examine the facts of this case in 
order to find out whether the act of the previous 
Sajjadanashin was that of a prudent manager. 

As indicated in the earlier part of the judg¬ 
ment, the endowment loiown as Takia Kalan was 
owner of vacant lands lying in various muhallas 
in the city of Bahraich. This particular plot was 
in muhalla Chhawni Bazar. As a piece of vacant 
land it was not yielding any profit to the endow¬ 
ment. When the licence was given the disputed 
land, as pointed out above, brought an income of 
Rs. 600/- which was paid as ‘nazrana’ for the 
permission granted by the Sajjadanashin. Muhalla 
Chhawni Bazar gradually grew up to be a market 
place where carts laden with goods used to arrive. 

It seems to us that when businessmen were allow¬ 
ed to settle down in this part of the muhalla 
and as trade increased, a larger number of carts 
began to pour in and thus the income of the 
Takia from realization of ‘tahbazari’ dues went up 
appreciably. It is in the evidence of Kanhaiya Lai 
(D. W. 4) that carts for selling grains used to 
go to muhalla Chhawni Bazar and from the owners 
of those carts ‘tahbazari’ dues were realised. We 
have it in the evidence of Balak Ram (D. W. 9) 
that formerly ‘tahbazari’ dues yielded an income of 
Rs. 100/- to Rs. 200/- per year and that the income 
from that very source increased to Rs. 7000/- to 
Rs. 8000/- per year. 

Thus the granting of lands by the Sajjadanashin 
to various persons for building houses brought 
income to the Takia at first in the shape of 
‘Nazrana’ and when businessmen began to settle 
down in this muhalla and a larger number of carts 
began to come in, the income from ‘tahbazari’ dues 
showed a marked increase. It cannot, therefore, 
be doubted that the act of the previous Sajjadana¬ 
shin in granting lands for building purposes was 
an act of a prudent manager, as it had the effect 
of bringing more income to Takia Kalan. 

In our opinion it is not open to the present 
Sajjadanashin plaintiff to question the act of his 
predecessor which was beneficial to the endow¬ 
ment. We might as well refer to another case 
of — ‘Bawa Maniram Sitaram v. Kasturbhai Mani- 
bhai’, AIR 1922 PC 163 (H). In that case their 
Lordships of the Privy Council observed that "the 
disability of a Shebait to make the permanent 
grant is not absolute” and that 

“under special circumstances it must be presum¬ 
ed that the grant would be valid beyond life 

of the grantor if a long time has elapsed after 

the grant." 
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It may be pointed out with advantage that the 
previous Sajjadanashin died in the year 1928 but 
no action was taken by the present Sajjadanashin 
to question the grants made by the predecessor. 
This conduct of the plaintiff-respondent leads to 
the inference that he had ratified the transactions 
which had been entered into by his predecessor. 
■On that score too, we are not disposed to upset 
the arrangement under which the previous Sajja- 
■danashin had granted the previous disputed land 
for building purposes, as he must have done so 
in conformity with the established practice under 
which the Sajjadanashins were worldng. 

It is, therefore, not possible to accept the conten¬ 
tion of the respondent's Counsel that the permis¬ 
sion which was granted by the previous Sajjadana- 
'’shin could not enure beyond his lifetime. The 
plaintiff Sajjadanashin brought the suit treating 
the appellants as rank trespassers. We have held 
that the appellants are holding the disputed land 
under the irrevocable licence and that they were 
quite justified in pulling down old structures in 
order to enable them to put up new constructions 
on the disputed land. In this view of the case, 
the plaintiff’s suit should have been dismissed by 
the Civil Judge. 

(23) The respondent also filed cross-objections 
in respect of that part of the decree by which the 
claim to possession of land covered by letters 
A B C D was dismissed. As indicated above, there 
is no substance in the cross-objections, as in our 
opinion the entire disputed land stands on the 
same footing. 

(24) We, therefore, allow the appeal and dismiss 
the suit with costs in both the Courts. The cross¬ 
objections are also dismissed with costs. 

V.R.B. Appeal allowed ; Cross-objections dismissed. 
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BRIJ MOHAN LAL AND ROY JJ. (30-7-1954) 

Shankar Lai and others, Applicants v. The 
State. 

Criminal Appeal No. 67 of 1953. against order 
of Addl. S. J., Kanpur. D/- 12-11-1952. 

Criminal P, C. (1898), Ss. 162, 164 — Right of 
accused for copies of statements — Duty of pro¬ 
secution — Effect of non-compliance. 

It is a legitimate right of the accused 
persons to defend themselves by proving, if 
they can, that the prosecution witnesses had 
made different statements on previous occa¬ 
sions. By denying the copies of previous 
statements this precious right is taken away 
from them and they are to a great extent 
handicapped in their defence. It is immate¬ 
rial for their purposes whether this unfortu¬ 
nate result accrues on account of any dis¬ 
honest motive or sheer negligence on the part 
of the prosecution. (Paras 7, 10) 

When the statements are in the possession 
of some third person it is the duty of the 
accused to summon them from that person 
and no blame can be attached to the prose¬ 
cution if the statements are not secured. But 


when the statements are in the custody of 
the prosecution agency a heavy duty rests on 
the prosecution to produce them in Court 
because the statements are recorded in the 
absence of the accused and they have no 
means of finding out their contents except by 
calling upon the prasecution to produce them. 
AIR 1932 All 327, Relied on. (Para 9> 

The mere fact that an opportunity of cross- 
examining the witnesses with reference to the 
previoas statements and of contradicting 
them, has been denied to the accused is an 
unmistakable proof of prejudice to them. AIR 
1947 PC 67. Relied. Case law Ref. (Para 13; 

The principle with respect to the breach of 
S. 162 applies \vith equal force to the breach 
of S. 164 for the loss to the accused is the 
same whether it is occasioned by failure to 
supply copies recorded under S. 161, Criminal 
P. C., or those recorded under S. 164, Criminal 
p. c. (Para 14; 

Anno: Criminal P. C., S. 162 N. 14, 20; 3. 164 
N. 2. 

CASES REFERRED; Paras 

(Aj (V19) AIR 1932 All 327; 33 Cri LJ 752 9 

(B) (V18) AIR 1931 All 262: 53 All 458; 32 

Cri LJ 562 12 

(C) (V38) AIR 1951 Mad 685: 1950-2 Mad 

LJ 766: 1952 Cri LJ 509 12 

(D) (V39) AIR 1952 Mad 229: 1952 Cri LJ 481 12 

(E) (V23i AIR 1936 Nag 249: 38 Cri LJ 936 12 

(P) (V32) AIR 1945 Nag 1: 46 Cri LJ 448 12 

(G) (V16) AIR 1929 Pat 268: 8 Pat 279: 

30 Cri LJ 858 12 

(H) (V26) AIR 1939 Pat 174: 40 Cri LJ 509 12 

(D (V34» AIR 1947 PC 67: 74 Ind App 65: 

48 Cri LJ 533 (PC) 12 

B. S. Darbari, for Applicants: Shri Rama, 

Deputy Govt. Advocate, for the State. 

BRIJ MOHAN LAL J.: 

This is an appeal by four persons, viz., Shankar 
Lai, Narain, Ram Sarup and Tulshi, who have 
been convicted by the learned Addl. Sessions 
Judge of Kanpur under Section 302, Penal Code, 
They have been sentenced to undergo transporta¬ 
tion for life and to pay a fine of rupees one 
hundred each. The first tliree appellants are 
brothers while the fourth is their sen'ant. They 
have been found guilty of having committed the 
murder of one Janki on 7-3-1952. 

(2) The prosecution version is that about twenty 
days before the incident Janki’s wife Shrimati Jai 
Devi was molested by Shankar Lai and Tulshi 
while she was in the ‘Har’. She complained to 
her husband in the evening. The latter, accom¬ 
panied by his brother Mewa Lai, went to Shankar 
Lai and Tulshi to protest against their misbeha¬ 
viour towards his wife. Both Shankar Lai and 
Tulshi denied the charge. Narain and Ram Sarup, 
the other two appellants, also arrived and an alter¬ 
cation took place between the appellants on the 
one hand and Janki and Mewa on the other. Noth¬ 
ing serious happened at that time although the 
appellants are said to have held out a threat to 
Janki and Mewa Lai to deal with them in near 
future. 
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(3) The prosecution story goes on to say that 
on the 7-3-1952 Janki was returning home from 
his field with a bundle of Matar on his head and 
Mewa Lal was following him at a distance of 15 
to 20 paces. It is alleged that the appellants were 
lying in ambush and as soon as Janki reached 
Raghubar’s field they came out of their place of 
hiding and attacked him. Shankar Lal is said to 
have been armed with a ‘Kanta’ and the remain¬ 
ing three appellants with axes. Janki died on 
the spot. 

(4) The incident is said to have taken place 
at about 5.30 in the evening. A report was lodged 
by Mewa Lal in police station Sikandra which is 
situate at a distance of five miles from the place 
of occurrence at 7 P. M. At that time the Station 
Officer Dhanpal Singh was absent from the police 
station. Ranjit Singh, the Second Officer, reach¬ 
ed the place of occurrence at 9.30 P. M. and start¬ 
ed investigation. Dhanpal Singh reached the 
village next day, i. e., on 8-3-1952 at 8 P. M. and 
took up investigation himself. He examined a 
number of witnesses and later on got the state¬ 
ments of five witnesses, viz., Shrimati Jai Devi, 
Dharam Das, Dulare, Devi Prasad and Bachchi 
Lal recorded under Section 164, Cr. P. C., by one 
Mr. Bhatnagar, a Magistrate on 14-3-1952. On 
39-3-1952 he submitted a charge-sheet. 

(5) The appellants have denied having made 
the assault. Their learned counsel has argued not 
only that the prosecution has failed to establish 
its case on merits but has also raised a point of 
law, viz., that copies of statements recorded by 
Mr. Bhatnagar under Section 164, Cr. P. C., were 
not delivered to his clients and they were thus 
deprived of the very valuable right of cross-exa¬ 
mining the prosecution witnesses with reference 
to their previous statements and of contradicting 
them, if possible. 

(6) It appears that on two different occasions 
petitions were made by the accused for being sup¬ 
plied with copies of those statements but the state¬ 
ments could not be found. It is provided by Sec¬ 
tion 164 (2), Cr. P. C., that such statements shall 
after being recorded, "be forwarded to the Magis¬ 
trate by whom the case is to be inquired into or 
tried." This statutory duty was not performed 
by Mr. Bhatnagar. Dhanpal Singh S. O. made a 
petition through S. M. Singh, Assistant Public 
Prosecutor, to the learned Magistrate (Mr. Bhat¬ 
nagar) for copies of the statements made by the 
witnesses under Section 164, Cr. P. C. The 
Magistrate replied that copies would be given if 
found. As a matter of fact, they have not been 
traced to this day. Nobody knows what has 
happened to them. The fact, however remains 
that those statements never reached the Commit¬ 
ting Magistrate's Court and the appellants have 
not been able to find out the contents thereof. 

(7) In our opinion the learned counsel for the 
appellants is perfectly correct in contending that 
he had a right to cross-examine the witnesses with 
reference to those previous statements. Section 
145, Evidence Act (1 of 1872), gives a party a right 
to cross-examine a witness with reference to his 
previous statements made by him in writing or 
reduced to writing and imposes a duty on the 


cross-examiner, in case he intends to contradict 
him with such previous statements, to draw the 
attention of the witness to such portions thereof 
9 S are to be used for the purpose of contradiction. 
Section 155 (3) permits a cross-examiner to im¬ 
peach the credit of a witness by proving a former 
statement inconsistent with any part of his evid¬ 
ence. Thus it is apparent that it was a legitimate 
right of the appellants to defend themselves by 
proving, if they could, that the prosecution wit> 
nesses on the basis of whose statements the charge 
of murder was sought to be proved against them 
had made different statements on previous occa¬ 
sions. By denying the copies of previous state¬ 
ments this previous right has been taken a\fray 
from them. They have thus, to a great extent, 
been handicapped in their defence. 

(8) So important is this right that it has been 
recognised by the Legislature also and has been 
preserved by the express provisions of Section 162, 
Cr. P, C. While it was thought fit to render state¬ 
ments made by witnesses during investigation and 
recorded under Section 162, Cr. P. C., inadmissible 
"for any purpose” it was considered expedient to 
make an exception in favour of the accused and 
to permit him to make use of such statements for 
the purpose of contradicting the prosecution wit¬ 
nesses. It is significant that no right has been 
conferred on the prosecution to make a similar 
use of these statements if the witness appears for 
the defence, but the accused's right has not been 
taken away from him. In the circumstances the 
importance of such a right for the accused can¬ 
not be' too strongly emphasized. 

(9) Had the aforesaid statements been in the 
possession of some third person it would have been 
the duty of the accused to summon them from 
that person in the manner prescribed by law and 
no blame would have attached to the prosecution 
if the statements could not be secured. But since 
the statements were in the custody of the prosecu¬ 
tion agency a heavy duty rested on the prosecution 
to produce them in Court. The statements were 
recorded in the absence of the appellants and 
they had no means of finding out their contents 
except by calling upon the prosecution to produce 
them. The duty of the prosecution to produce 
such statements in Court was laid down in — 
■Bashir Uddin v. Emperor’, AIR 1932 All 327 (A) 
where Niamatullah J. remarked at p. 329 as 
follows: 

"An accused is undoubtedly entitled to inspect 
statements of prosecution witnesses recorded 
under Section 164, Cr. P. C. Such documents 
can be used by the prosecution for the purpose 
of corroborating the witnesses. They can like¬ 
wise be used by the defence for the purpose of 
contradicting such witnesses." 

Again on the same page one finds the following 
remarks; 

"A Magistrate is expected to afford all facilities 
to the accused not only when he is compelled 
by law to do so but also when he has a discre¬ 
tion in the matter and the ends of justice re¬ 
quire that the accused should be apprised of 
what certain prosecution witnesse.s had prevl- 
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ously stated in proceedings under Section 164, 
Cr. P. C." 

(10) This duty was not performed by the prose¬ 
cution in this case and thus the appellants were 
placed at a great disadvantage. It is true that 
in the absence of any definite evidence on the 
point we are not in a position to hold that prose¬ 
cution had any dishonest motive in not making 
the statements available to the appellants. Very 
likely it was an act of sheer negligence to lose 
those statements. Neither Mr. Bhatnagar nor his 
Reader has been examined and we are not in a 
position to know the exact cause of the loss of 
those statements. The fact, however, remains 
that the appellants were denied a valuable right 
conferred on them by law. It is immaterial for 
their purposes whether tliis unfortunate result 
accrued on account of any dishonest motive or 

'sheer negligence on the part of the prosecution. 

(11) It may be pointed out that the witnesses 
whose statements have thus been placed beyond 
the reach of the appellants were four out of the 
five eye-witnesses examined against them in the 
Sessions Court, and Shrimati Jai Devi who was 
the main wdtness about the event of molestation 
— the alleged motive for the crime. All of them 
were very important witnesses in the case. With¬ 
out these previous statements the defence could 
not effectively cross-examine these witnesses. It 
is not safe to convict an accused person on the 
statements of witnesses who have not been effec¬ 
tively and completely cross-examined. We find 
support for our view from several decided cases 
in which failure to supply copies of statements 
made by witnesses under Section 161, Cr. P. C., 
was held to have vitiated the trial. 

(12) In the case of — ‘Emperor v. Bansidhar', 
AIR 1931 All 262 (B) this Qourt set aside a con¬ 
viction because copies of statements recorded 
under Section 161 had not been furnished to the 
accused. A similar view was taken by the Madras 
High Court in — ‘Re: Chinna Lingappa AIR 1951 
Mad 685 (O’, and in ‘Re: Latchigadu, AIR 
1952 Mad 229 (D)’. Nagpur High Court has also 
subscribed to the same view in the cases of — 
'Vishwanath v. Emperor’, AIR 1936 Nag 249 (E) 
and — ‘Baliram Tikamram v. Emperor’, AIR 1945 
Nag 1 (F). Patna High Court also has laid down 
the same rule of law in the cases of — ‘Jhari Gope 
V. Emperor’, AIR 1929 Pat 263 (G), and — ‘Dina- 
nath Sahai v. Emperor’, AIR 1939 Pat 174 (H). 
The question came up for decision before their 
Lordships of the Privy Council as recently as in 
1946 in the case of ‘Pulukuri Kotayya v. Em¬ 
peror’, AIR 1947 P. C. 67 (I). Their Lordships 
also upheld this view and remarked at p. 69 as 
follows: 

“The right given to an accused person by this 
section is a very valuable one and provides im¬ 
portant material for cross-examination of the 
prosecution witnesses. However slender the 
material for cross-examination may seem to be. 
it is difficult to guage its possible effect. Minor 
inconsistencies in his several statements may 
not embarrass a truthful witness, but may cause 
an untruthful witness to prevaricate, and may 
lead to the ultimate breakdown of the whole of 


his evidence: and in the present case it is to 
be remembered that the accused's contention 
was that the prosecution witnesses v/ere false 
witnesses. Courts in India have always regard¬ 
ed any breach of the proviso to Section 162 as a 
matter of gravity. — ‘AIR 1945 Nag 1 (F)' where 
the record of statements made by witnesses had 
been destroyed, and — 'AIR 1931 All 262 (B)’ 
where the Court had refused to supply to the 
accused copies of statements made by witnesses 
to the police, afford instances in v/hich failure 
to comply with the provisions of Section 162 led 
to the convictions being quashed. Their Lord¬ 
ships w'ould, however, observe that where, as in 
these two cases, the statements were never made 
available to the accused an inference, which is 
almost irresistible, arises of prejudice to the 
accused." 

(13) In the present case also the statements 
were never supplied at all and the accused were, 
in our opinion, certainly prejudiced. It is not 
possible to speculate what discrepancies, if any, 
those statements contained, but the mere fact that 
an opportunity of cross-examining the witnesses 
with reference to those previous statements and 
of contradicting them, if possible, has been denied 
to the appellants is an unmistakable proof of pre¬ 
judice to them. 

(14) We are alive to the fact that in the afore¬ 
said cases the Courts emphasized the fact that 
failure to supply copies was a breach of statutoi^ 
provisions contained in Section 162, Cr. P. C. In 
the present case also there has been a contraven¬ 
tion of a starutoi-y provision inasmuch as the 
statements recorded under Section 164 were not 
forw'arded to the Committing Magistrate. Had 
they been sent to his Court as required by law 
the appellants could obtain copies therefrom. We 
are, therefore, of the opinion that the principle 
laid down by the aforesaid authorities applies with 
equal force to the present case. Loss to the appel¬ 
lants was the same whether it was occasioned by 
failure to supply copies recorded under Section 
161, Cr. P. C., or those recorded under Section 
164, Cr. P. C. 

(15) In the circumstances, the trial was vitiated 
and the convictions cannot be allowed to stand. 

(16) It will serve no useful purpose to send back 
the case for retrial because circumstances are such 
that even now those statements cannot be found. 
A search was made for them while the case was 
pending in the Sessions Court but all attempts to 
trace them proved futile. In the circumstances 
any further search will lead to no useful result. 

(17) In the view which we have taken of the 
question of law it is not necessary to record any 
finding on the question of fact. 

(18) The appeal is allowed and the conviction 
and sentences are set aside. The appellants shall 
be released forthwith unless their detention is re¬ 
quired in connection with any other offence. The 
fine, if realised, shall be refunded. 

H.G.P. Appeal allowed. 
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MALIK C. J. AND GURTU J. (27-7-1954) 

Gainda Lal, Defendant-Appellant v. Ram Singh 
and others, Plaintiffs-Respondents. 

P. A. P. O. No. 3 of 1951, against order of 
Civil Judge, Agra, D/- 12-9-1950. 

(a) Suits Valuation Act (1887), S. 4 — United 
Provinces amendment — Suit for declaration of 
title to and injunction restraining execution of 
decree by sale of suit property — (Civil P. C. 
(1908), O. 21, R. 63 and S. 15). 

It cannot be denied that when a particular 
property is attached, the property becomes 
wholly involved because the proprietary rights 
in any part of the property can no longer 
pass to any vendee from the owner after the 
attachment has taken place. Moreover, when 
a sale takes place, it is the whole of the 
property that is liable to sale and before an 
application is made to the Court to sell only 
a part of the property, it cannot be said that 
any part of the property is not liable to sale 
or will be necessarily exempted from sale. 
Moreover, in a suit under Order 21, R. 63 of 
the Code, the rights ‘inter se’ the judgment- 
debtor and the plaintiffs in regard to the 
whole of the property are determined. Thus, 
though the property is attached for the reali¬ 
sation of the decretal amount, which may 
be less than the market value of the property 
concerned, the property becomes wholly in¬ 
volved and affected notwithstanding the fact 
that the decretal amount may ultimately be 
satisfied by sale of only a portion thereof. 
Therefore upon a correct interpretation of the 
language of S. 4, Suits Valuation Act, the 
contention that although the property attach¬ 
ed might be of a greater value than the value 
of the decree sought to be executed, none the 
less the sale of property was only effected for 
the purpose of realising the decreed amount, 
and therefore that on the basis of the value 
of the decreed amount the suit for declaration 
of title to the suit property should have been 
instituted in the Munsiff’s Court and not in 
the Court of the Civil Judge must be re¬ 
jected. (Paras 8, 9) 

Anno: Sts. V. Act S. 4 N. 3: Civil P. C., O. 21, 
R. 63 N. 21; S. 15 N. 10 and 16, 

(b) Civil P. C. (1908), O. 39, R. 1 — Injunction 
against execution. 

Suit under O. 21, R. 63 to declare that 
plaintiff is the owner of half the property 
attached in execution of a decree — Property 
of the value of Rs. 10,000 while the decree 
was only for Rs. 406 — It is not improper 
in the circumstances to order stay of sale in 

execution pending the decision of the suit. 

(Para 10) 

Anno: Civil P. C., O. 39, R. 1 N. 7. 

CASE REFERRED: Para 

(A) (V20) AIR 1933 All 249: 55 All 315 (PB) 5 

S. N. Katju, for Appellant; G. Kumar, for 

Respondents. 


GURTU J.: 

A suit was filed under the provisions of Order 
21, Rule 63, Civil P. C., by the plaintiffs whose 
father had prefen*ed an objection to the attach¬ 
ment of the house in suit in connection with a 
decree obtained by defendant 1 as against defen¬ 
dant 2 in another suit No. 1455 of 1948, for Rs. 
406/1/. The objection had been disallowed by 
the execution Court. The plaintiffs prayed for a 
declaration that they are the owners of the whole 
house or, in the alternative, of half the house. The 
suit was valued at Rs. 203/0/6 being half the 
amount of the decree (in connection with which 
execution had been sought) for the purpose of 
court-fee, and at Rs. 10,000/-, the market value 
of the house, for purposes of jurisdiction. 

(2) Along with the plaint, the plaintiffs made 
an application for issue of an ‘interim’ injunction 
restraining defendant 1 from executing the said 
decree against defendant 2 by sale of the house in 
suit. Notices were issued on this application and 
defendant 1 filed an objection to the ‘ad interim’ 
injunction granted and the application came up 
for final disposal. Defendant I’s objection was 
dismissed. The application for injunction was 
allowed and the sale of the house in execution 
of the decree was stayed. Defendant 1 has pre¬ 
ferred this appeal. 

(3) The learned Civil Judge granting the injunc¬ 
tion rejected the argument of defendant 1 that 
the suit was not properly filed in the Civil Judge's 
Court but should have been filed before the learn¬ 
ed Munsif. On the merits, the learned Civil Judge 
was of the view that the decree being only for a 
sum of Rs. 406/1/- while the house, according to 
the allegation, being of the value of Rs. 10,000/-, 
the stay would not operate to the prejudice of 
the decree-holder in ^iny way. 

(4) Before us, it has been contended that the 
order of the learned Civil Judge granting the in¬ 
junction was without jurisdiction as the suit itself 
was not filed in a Court having jurisdiction. It 
was contended that the valuation of the suit for 
the purposes of jurisdiction should have been the 
value of the decree in connection with which the 
house stood attached. It was urged that, in effect, 
the suit was brought merely for the purpose of 
having that attachment removed. 

The matter falls to be determined by the 
language of the amended Section 4, Suits Valua¬ 
tion Act. The amended section will be quoted 
later. Prior to the amendment, Section 4, how¬ 
ever, read as follows: 

“Where a suit mentioned in the CourUfees Act> 
1870, Section 7, paragraph (iv) or Schedule 11, 
Article 17, relates to land or an interest in land 
of which the value has been determined by rules 
under the last foregoing section, the amount at 
which for purposes of jurisdiction the relief 
sought in the suit is valued shall not exceed 
the value of the land or interest as determined 
by these rules”. 

(5) The view taken by the Pull Bench in -- 
‘Moolchand Moti Lal v. Ram Kishen’, AIR 1^33 
All 249 (PB) (A) under the unamended section 
was to the effect that a suit for a declaration tha 
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the plaintiffs were the owners of certain immov¬ 
able properties and tlaat these properties were not 
liable to be attached and sold in execution of a 
decree obtained by one of the defendants as 
against another and valued at Rs. 1,342/- was cor¬ 
rectly filed in the Munsif's Court, even though 
the property attached was worth Rs. 20,000/-. It 
was held that it is the amount of the decree 
sought to be realized that determines the value 
of the suit, where the property involved is of 
larger value than the amount due under the de¬ 
cree, but where the decretal amount is large and 
the market value of the property involved is 
smaller, it is the market value of the property 
that determines the value of the suit. 

(6) So far as the valuation for purposes of 
court-fee is concerned this view stands, in essence, 
accepted so far as the United Provinces (now 
Uttar Pradesh) are concerned because under an 
amendment made to Section 7, Court-fees Act, in 
1938, an amended sub-section (viii) stands added 
which runs as follows: 

“In suits to set aside or to restore an attachment 
including suits to set aside an order passed 
under Order 21, Rule 60, 61 or 62 of the Code 
of Civil Procedure, according to half of the 
amount for which attachment was made, or 
according to half of the value of the property 
or interest attached.”, 

The only question is whether the valuation for 
purposes of Court-fee can now be also the valua¬ 
tion for purposes of jurisdiction in view of amend¬ 
ment made to Section 4, Suits Valuation Act which 
amendment was brought into force by the U. P. 
Act 8 Of 1939. 

(7) The amended Section 4, in so far as it is 
relevant to this discussion, runs as follows: 

“Suits mentioned in paragraphs.of S. 

7 and articles.of Schedule II of the 

Court-fees Act, 1870, as in force for the time be¬ 
ing in the United Provinces, shall be valued for 
the purposes of jurisdiction at the market value 
of the property involved in or affected by or 
the title to which is affected by the relief 
sought, or at the amount involved in or affect¬ 
ed by or the title to which is affected by the 
relief sought, and such value shall, in the case 
of land, be deemed to be the value as determin¬ 
able in accordance with the rules framed imder 
S. 3”. 


was only effected for the purpose of realising the! 
decreed amount. 

On the other hand, it was urged by the respon¬ 
dents’ counsel that in a suit under Order 21, R. 
63, the plaintiffs' right to the entire property 
attached is established. Attention was also drawn 
to the relief, as prayed for in the suit, which was 
in the following words: 

“The plaintiffs claim a declaration that they are 

the owners of the whole house or, in the alter¬ 
native, of half the house”. 

Section 4, Suits Valuation Act, in terms, enjoins 
that the suit shall be valued for the purposes of 
jurisdiction at the market value of the property 
involved in or affected by or the title to which is 
affected by the relief sought. It cannot be deniedi 
that when a particular property is attached, the) 
property becomes wholly involved because the pro-j 
prietary rights in any part of the property cani 
no longer pass to any vendee from the owner after! 
the attachment has taken place. Moreover, when 
a sale takes place, it is the whole of the property! 
that is liable to sale and before an application! 
is made to the court to sell only a part of the! 
property, it cannot be said that any part of thJ 
property is not liable to sale or will be necessariM 
exempted from sale. Moreover, in a suit under! 
Order 21, Rule 63, of the Code, the rights ‘inter 
se' the judgment^debtor and the plaintiffs in re¬ 
gard to the whole of the property are determined. 
Thus though the property is attached for the 
realisation of the decretal amount, which may be 
less than the market value of the property con¬ 
cerned, the property becomes wholly involved and 
affected notwithstanding the fact that the decre¬ 
tal amount may ultimately be satisfied by sale of 
only a portion thereof. 

(9) Under the circumstances, upon a correct in¬ 
terpretation of the language of Section 4, Suits 
Valuation Act, the contention of the appellant 
cannot be accepted and the objection in regard to 
the jurisdiction of the Court must be overruled. 

(10) In regard to the merits of the appeal, the^ 
learned Judge has rightly pointed out that the 
decree is only for a sum of Rs. 406/- and in the 
circumstances, it does not seem improper that 
the sale of a property valued at Rs. 10,000/- should 
be stayed pending the decision of the suit. 

(11) The result, therefore, is that this appeal is 
dismissed with costs. 


i 


(8) The view pressed before us by the appellant 
was that the property involved or affected by the 
suit under Order 21, Rule 63, in effect, was only 
so much of the property as it would be necessary 
to sell in order that the decree in connection 
with which the property stood attached could be 
satisfied. Attention was invited to Order 21, R. 
64 which gives power to the Court to order that 
only such portions of the property, as may seem 
necessary to satisfy the decree, may be sold. It 
was argued that, in effect, the relief sought by 
the plaintiffs in a suit under Order 21, Rule 63 
was to get the attachment removed. It was urged 
that although the property attached might be of 
a greater value than the value of the decree sought 
to be executed, none the less the sale of property 


M-K.S. Appeal dismissed. 
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(LUCKNOW BENCH) H. S. CHATURVEDI AND 
RANDHIR SINGH JJ. (27-7-1954) 

Bhulan Lal, Applicant v. The State. 

Criminal Revn. No. 21 of 1952, against order of 
S. J., Lucknow, D/- 19-1-1952. 

(a) Criminal P. C. (1898), Ss. 439 and 431 — 
Revision — Sentence of fine — Death of accused' 
— Abatement. 

An appeal does not abate if it involves a 
sentence of fine even on the death of the 
appellant and the same principle has been 
made applicable to an application for revision. 

If a sentence of fine is involved, the question 
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of conviction and sentence will have to be 
gone into even on the death of the applicant 
in revision as the fine is recoverable from the 
assets of the deceased in the hands of the 
legal representatives. (Para 6) 

Anno: Criminal P, C., S. 439 N. 43; S. 431 N. 1. 

S. C. Das and S. N. Trivedi. for Applicant; 
Addl. Govt. Advocate, for the State. 

RANDHIR SINGH J.: 

This is an application in revision on behalf of 
one Bhullan Lal who was convicted under Section 
161, Penal Code, and sentenced to one year’s rigo¬ 
rous imprisonment and a fine of Rs. 200/- by a 
-Special Magistrate, First Class, Anti-Corruption, 
U. P. 

(2) The applicant has, since the filing of this 
application for revision died, but as the sentence 
involved a fine of Rs. 200/- also, the application 
for revision has been pressed on behalf of the 
legal representatives of Bhullan Lal. 

(3) The case against Bhullan Lal was that he 
was a supervisor in the Defence Savings Branch. 
One Bhajan Teli had a deposit of about Rs. 18/- 
in the Defence Savings Fund which amount he 
wanted to withdraw and with this end in view, 
he went to the Defence Savings Office with an 
application for withdrawal. He was, however, told 
that according to the records of the Defence Sav¬ 
ings Office, the depositor was entered as dead and 
that payment could not be made to him. He then 
approached the supervisor, namely Bhullan Lal, 
who promised to.get the money repaid to him if 
he paid him a sum of Rs. 5/-. 

Bhajan Teli then came away when he met one 
Thakur Singh and another person, Zamin Ali on 
the road. He told them his difficulty as also the 
fact that a sum of Rs. 5/- was being asked as Ille¬ 
gal gratification by the supervisor. Thakur Singh 
then took Bhajan to the District Information 
■Officer and was ultimately directed to go to the 
Additional District Magistrate who arranged for 
the laying of a trap. Sri Ghiasuddin a Magistrate 
of First Class and Sri B. N. Rai were deputed by 
the Additional District Magistrate to go and lay 
the trap. 

A five rupee note was marked and made over 
to Bhajan Teli who was to deliver this to Bhullan 
Lal. The party then proceeded towards the 
Defence Savings Office. The two Magistrates. 
hov;ever, stopped in the hospital in front of the 
office while Bhajan and his companion Thakur 
Singh proceeded towards the office of Bhullan 
Lal. Bhullan Lal was seen coming out of the 
verandah and going to a ‘pan’ shop. While he 
was returning from the ‘pan’ shop Bhajan Teli 
passed the five rupee note to the accused, Bhul¬ 
lan L.al on his demand, and this was noticed by 
Thakur Singh who stood at a distance of a few 
steps. 

Thakur Singh then went to the hospital and 
informed the Magistrates who were waiting. The 
Magistrates then came up and searched Bhullan 
Lal. A coat belonging to the accused was found 
hanging on a chair and from the pocket of this 
coat a marked five rupee currency note was re- 
-covered. Some money amounting to Rs. 3/- and 


odd was also recovered from the shirt pocket of 
the accused. The articles recovered were then 
sealed and the accused was taken into custody. 
The accused was ultimately sent up for trial. 

(4) The defence of the applicant was that he had 
been implicated on account of enmity with one 
Mohammad Hanif who was sitting in the same 
office with him and bore him illwill. The note, 
according to the version given by the applicant, 
must have been planted by some of his enemies 
in his coat pocket while it was hanging on the 
chair. 

(5) The prosecution has examined Sri Ghiasud¬ 
din Magistrate, First Class, Thakur Singh, Bha¬ 
jan and some other witnesses to prove that the 
applicant had accepted Rs. 5/- as illegal gratifi¬ 
cation. The learned Magistrate who tried the case 
believed the evidence for the prosecution and con¬ 
victed the applicant. The applicant then went 
up in appeal to the Sessions Judge who concurred 
with the view taken by the trial Court and main¬ 
tained the conviction and sentence of the appli¬ 
cant. He then came up in revision to this Court. 

(6) Section 431, Cr. P. C., provides that an 
appeal shall not abate if it involves a sentence 
of fine even on the death of the appellant and 
the same principle has been made applicable in 
some of the reported cases, to an application for 
revision. We need not express any opinion as to 
whetlier an application for revision should not 
be heard on the death of the applicant as the 
principles governing an application for revision 
are somewhat different as compared to the provi¬ 
sions in respect of appeals. In any case if a 
sentence of fine is involved, the question of con¬ 
viction and sentence will have to be gone into even 
on the death of an applicant in revision as the 
fine is recoverable from the assets of the deceased 
in the hands of the legal representatives. 

(7) Learned counsel for the applicant, Sri 
S. C. Das, has placed all the relevant facts before 
us as also the relevant evidence. Neither of the 
two Magistrates who were members of the raiding 
party actually saw the payment of the money by 
Bhajan to the applicant. All that they did was 
to go to the office of the applicant after they had 
received information that a five rupee currency 
note had been paid to Bhullan Lal. The search 
was made by Sri Ghiasuddin in the presence of 
Sri Rai and the five rupee currency note was re¬ 
covered not from the person of the applicant but 
from the pocket of his coat which was hanging 
on a chair. 

The learned Magistrate who tried this case as 
also the learned Sessions Judge have remarked 
in their judgments that the possibility of the cur¬ 
rency note having been planted in the pocket of 
the applicant cannot be ruled out altogether. 
Evidently as the coat was not on the person of 
the applicant at the time of the search it was not 
impossible for anybody to have put the currency 
note into the pocket of the coat without the 
applicant knowing anything about it. 

The only evidence, therefore, on which the 
applicant has been convicted is the testimony of 
the two witnesses. Bhajan and Thakur Singh. 
Bhajan was considerably annoyed, as appears from 
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the circumstances of this case, at the refusal of 
the applicant to arrange for the payment of the 
money due to him. Although he may not be an 
accomplice he cannot be said to be a wholly disin¬ 
terested witness in the circumstances of this 
case. 

The only other witness was Thakur Singh. In 
his statement he claims to be a member of the 
Revolutionary Socialist Party but there is nothing 
on the record to show as to what his status in life 
was. Ris companion, Zamin Ali, whom he called 
his ‘Comrade’ was an ex-convict in two cases of 
embe 2 ziement and theft although Thakur Singh 
In his statement deposed that his companion 
Zamin Ali had not been convicted of thelt or em¬ 
bezzlement but had been convicted for political 
•dacoity. a statement which has been belied by the 
statement of Zamin Ali himself. It would be difh- 
cult to place implicit reliance on the statemeni 
of Thakur Singh alone in recording a conviction 
■of the applicant for a serious offence under S. 161. 
Penal Code, especially when Bhullan Lai had put 
in a service of thiity years and was due lo retire 
at the time when the occurrence is said to have 
taken place. 

The matter cannot be said to be altogether free 
from reasonable doubt and the benefit of this 
doubt should go to the applicant. Taking, there¬ 
fore into consideration all the evidence and the 
circumstances of this case, we find that the 
■offence was not proved against the applicant be¬ 
yond all reasonable doubt and the applicant 
should get the benefit of this doubt. 

(8j We accordingly allow the revision and set 
aside the conviction and sentence of the applicant. 
The applicant is already dead and the only effect 
of the setting aside of the conviction and sentence 
would be that the fine if paid shall be refunded. 
R.G.D. Revision allowed. 
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MALIK C. J. AND V. BHARGAVA J. (26-7-1954) 
Ghulam Husain, Appellant v. District Magis¬ 
trate, Fatehpur and another. Opposite Parties. 
Civil Misc. Writ No. 113 of 1952. 

Influx from Pakistan (Control) Act (1949), S. 7 
— Permit for resettlement in India issued — 
Fraud when alleged must be proved and cannot 
l)e presumed. 

Fraud cannot be assumed; it must be 
clearly alleged and properly proved. A vague 
assertion by the Government that unless 
fraud had been practised, no permit for per¬ 
manent resettlement in India would have 
been issued to the applicant is no proof that 
the permit was obtained by fraud or mis¬ 
representation. The Court will not be justi¬ 
fied in presuming that fraud was, as a matter 
of fact, practised on the High Commissioner’s 
office: 

Held in the circumstances of the case that 
the permit issued to the applicant could not 
be cancelled and the applicant could not be 
deported out of India and his arrest and 
detention were illegal. (Para 6) 

Ishaq Ahmad, for Applicant; Standing Coun¬ 
sel, for Opposite Parties. 

1954 A11./99 & 100 


MALIK C. J.; 

This is an application under Article 226 of the 
ConstituLion of India by one Ghulam Husain who 
has applied for a writ of habeas corpus or any 
other suitable writ or order so that he may be 
released forthwith as he has been illegally detam- 
ed. 

(2) The undisputed facts now are that, in 
December, 1947, Ghulam Husain rnigraLcd Lo 
Pakistan. In June, 1950, he got a permit for per¬ 
manent resettlement in India and returned to 
India in July 1950. On 8-7-1950, he reacned his 
village Alamganj in the district of Fatehpur. On 
9-7-1950, he deposited the permit for p^a-manent 
resetUemeiu at police station Bindki. He remain¬ 
ed in his village for several months when, on 17-1- 

1951, notice was issued by the Di.stncl hlagistrate 
of Fatehpur requiring him lo leave India within 
foiULeen days. On 22-1-1951, he made an applica¬ 
tion to the District Magistrate praying that the 
order of 17-1-1951, be vacated. Ho made a repre- 
seiuation to the State Govt, on 10-3-1951. But these 
were of no avail and, on 29-9-1951, his movaole pro¬ 
perty was taken possession of by the Deputy Custo¬ 
dian and was put in the charge of one Nasimul- 
lah, the Mukliia of that village. 

In the meantime, the applicant had gone to 
Bombay and he says that he went there to seek 
employment. On 7-12-1951, he was arrested in 
Bombay imder a warrant of an'est issued by the 
District Magistrate of Fatehpur under the Influx 
from Pakistan (Control) Act, 1949, and was 
brought back to Fatehpur. He was released on 
bail on 15-1-1952, but was arrested again on 15-2- 

1952, and sent to the Jullundar Camp. He was 
released on bail from there also and, on 2-4-1952, 
he moved this application in tins Court, of which 
notice was issued. 

(3) The case was heard by a learned Single 
Judge of this Court who referred it to a Bench 
as certain important questions of law might have 
arisen for our coiiSideration if the permit for per¬ 
manent resettlement in India had been obtained 
by the applicant by fraud and misrepresentation 
of facts. The xxirmit was cancelled by the Chief 
Secretary of the U. P. Government on 21-12-1950, 
on the ground that the applicant had returned 
to India imder a permit issued to him under the 
Delhi Agreement of 1950 but he did not fulfil the 
lequisite condition of that agreement which was 
that he should have migrated to Pakistan during 
the period from 1st February to 31st May, 1950 . 
The permit was, therefore, cancelled and he was 
directed to leave India within 15 days from the 
date of the service of the order, failing which he 
was to be deported to Pakistan. 

(4) Under Article 7 of the Constitution, a 
person, who has, after the first day of March, 
1947, migrated from the territory of India to the 
territory now included in Pakistan, is not to be 
deemed to be a citizen of India within the mean¬ 
ing of Articles 5 and 6 of the Constitution unless 
he has returned to the territory of India under 
a permit for resettlement or permanent return 

“issued by or under the authority of any law and 

every such person shall, for the purposes of 

Clause (b) of Article 6, be deemed to have 
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migrated to the territory of India after the 

nineteenth day of July, 1948.” 

(5) There can be no doubt that the applicant 
had migrated to Pakistan after 1-3-1947. There 
can also be no doubt that he had returned to the 
territory of India under a permit for permanent 
resettlement issued by the authority entiteld to 
issue the same. The only question is whether he 
managed to get this permit for permanent resettle¬ 
ment by fraud in which case it was claimed on 
behalf of the State Government that it had autho¬ 
rity to cancel the permit and deport the applicant. 
So far as we can find, there is only one applica¬ 
tion for grant of a permit made by the applicant 
and that is dated 2-12-1949. In that application, 
it Is mentioned that he migrated to Pakistan in 
December, 1947. The applicant denies that he 
ever made a second application for issue of a per¬ 
mit and. from the counter-affidavit filed on behalf 
of the State Government, it does not appear that 
he had made a second application. 

There is no mention made in the courter-affida- 
vit that the applicant had ever claimed that he 
was entitled to the benefit of the Delhi Agreement 
of 1950 as he had migrated to Pakistan between 
1-2-1950, and 31-5-1950. Learned counsel on behalf 
of the State Government has urged that the per¬ 
mit would not have been issued to him unless he 
had asked for the issue of a permit on that 
ground. He has urged that the usual practice 
was that when an application was made for a 
permit on the dasis of the Delhi Agreement, the 
person making it had to obtain a certificate from 
the Government of Pakistan to the effect that the 
person concerned had entered Pakistan between 
1-2-1950, and 31-5-1950, and it was only on the 
basis of the information provided in this certifi¬ 
cate issued by the Ministry of Refugees, Govern¬ 
ment of Pakistan, that the permit for permanent 
resettlement was normally issued to the person 
concerned. 

It does not appear from the affidavit or from 
the papers in the possession of learned counsel 
appearing for the State that any certificate was 
obtained from the Government of Pakistan. If 
there was such a certificate issued by the Ministry 
of Refugees, Government of Pakistan, on the basis 
of which the permit was issued, that certificate, 
presumably, would be in the office of the High 
Commissioner for India in Pakistan. This case 
has been pending since 2-4-1952. There has, there¬ 
fore, been sufficient time for the State Govern¬ 
ment to make enquiries and place before us all 
the facts and circumstances to show that the per¬ 
mit for permanent resettlement was obtained by 
the applicant by fraud or misrepresentation. 

(6) The law on the point is well settled that 
fraud cannot be assumed and it must be clearly 
alleged & properly proved. Barring the vague asser¬ 
tion that unless fraud had been practised, no per¬ 
mit for permanent resettlement would have been 
issued to the applicant, there is no proof that the 
permit was obtained by fraud or misrepresenta¬ 
tion. We will not be justified in presuming that 
fraud was, as a matter of fact, practised on the 
High Commissioner’s office. It may well be that 
the High Commissioner’s office made a mistake 


(Baghuhar Dayal d Asthana JJ.) A, I, R, 

and issued a permit for permanent resettlement 
without fully going into the matter and verifying 
the fact whether the case of the applicant came 
or did not come under the Delhi Agreement. In 
the circumstances we are of the opinion that the 
permit could not be cancelled and the applicant 
cannot be deported out of India and his arrest 
and detention are, therefore, illegal. 

(7) As a result, the application is granted. The 
applicant is on bail. He need not siurender to 
his bail. The bail bonds are discharged. 

V.S.B. Application allowed. 
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RAGHUBAR DAYAL AND ASTHANA JJ. 

(27-7-1954) 

Onkar Singh and another, Appellants v. Ramesh- 
war minor and others. Respondents. 

First Appeal No. 386 of 1943, against decree of 
Special Judge, First Grade, Budaun, D/- 27-2-1943. 

(a) Civil P. C. (1908), O. 22, R. 4 — Abatement 
of appeal as a whole against all respondents 
Joint decree. 

In a case of joint decree where there is no 
specification of shares of several decree-hol¬ 
ders and where the decree is one and indivisi¬ 
ble the entire appeal should fail if one or more 
of the decree-holders dies during the pendency 
of the appeal and his heirs are not brought 
on the record within the period of limitation. 

It is not open to the appellate Court to deter¬ 
mine the extent of the share of the deceased 
respondent in the absence of his legal repre¬ 
sentatives. Where the legal representatives 
have not been brought on the record during 
the period of limitation for the hearing of the- 
appeal they cannot be so brought later on for 
the determination of the share of the deceased 
respondent in the disputed property. If, how¬ 
ever, there is any admission of the deceased 
decree-holder, on the record indicating the ex¬ 
tent of his share in the disputed property or 
there is anything in the judgment describing 
his share in the property then in that case 
the appeal would abate only to the extent of 
his interest so admitted or described. Case 
law referred to. (Para 11) 

Anno: C. P. C., O. 22, R. 4 N. 23. 

(b) Civil P. C. (1908), O. 22, R. 4 — AbatemeP* 
of appeal as a whole — Test. 

To determine whether the appeal fails as 
a whole or only to the extent of the interest 
of the deceased respondent the test is whether 
in case the appeal is allowed against the res¬ 
pondents who are already on the record there- 
would be two inconsistent decrees in the same 
case with respect to the same subject-matter 
or not. In case there will be two inconsistent 
decrees which will be infructuous the appeal 
should fail as a whole because It would be 
fruitless to pass a decree which will be in¬ 
effective and incapable of execution in view 
of the decree in favour of the deceased res¬ 
pondent which has become final. Where, 
however, there is no likelihood of two Incon- 
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sistent decrees In case the appeal is allowed 
against the respondents who are on the record, 
and the decree passed in appeal can be exe¬ 
cuted, then in that case the appeal does not 
fail as a whole: Case law refen-ed to. 

(Para U) 

Held that in the instant case there would 
be inconsistent decrees if the appeal were to 
be allowed against the surviving respondents 
and therefore the appeal abated as a whole. 

(Para 12 j 

Anno; C. P. C., O. 23, R. 4 N. 23. 

CASES REFERRED; • paras 

(A) (V9J AIR 1922 Pat 606: 1 Pat 699 
(B; (Vll) AIR 1924 All 95; 74 lad Cas 14 
(V7 j air 1920 Cal 264: 30 Cal LJ 217 
(V13) AIR 1926 All 234: 43 Ail 2jl 
(V15) AIR 1920 Ail 172: 50 All 559 (FB> 


(Cj 

(D) 

(El 


4 

5 
5 


6 

7, 10 

(F) (V18) AIR 1931 All 235: 132 Ind Cas 31 8 

(Gi (VlTi AIR 1930 All 369: 129 Ind Cas 371 10 

A. K. Kirty, for Appellants; Shambhu Prasad, 
for Re.spondents. 

JUDGAiENT; The appellants made an applica¬ 
tion under Section 4, Eacmnbered Estates Act, 
which was forwarded to the Special Judge, 1st 
Grade, Budaun. In the written statement wliich 
was nied by them under Section 3, Encumbered 
Estates Act, they mentioned the villages Deorania 
and Jarauna among their property which was 
Uable for the payment of their debts. Dori Lai 
and others filed a joint written statement under 
Section 11 of the Act wherein they claimed that 
they were the owners of these villages and were 
in possession of them and this properly was there¬ 
fore not liable to attachment and sale in satis¬ 
faction of the debts of the landlord applicants. 

There is nothing in the written statement to 
indicate tiie extent of the shares of each of the 
persons who filed the joint written statement. 

The learned Special Judge after a consideration 
of the evidence produced by the parties found that 
the objectors were the owners of these two villages 
and that they did not belong to the landlord- 
applicants. He therefore allowed the objection 
and deleted these two villages from the list of 
the property which was liable for the payment 
of the debts of the applicants. It is against this 
decision that the present appeal has been filed 
by the applicants. 

(2) Dori Lai, one of the respondents, died during 
the pendency of the appeal and his heirs were 
not brought on the record. The question for 
determination is whether the entire appeal fails 
or only to the extent of the share of Dori Lai. 

(3) It has been contended on behalf of * the 
appellants that the share of Doli Lai in the pro¬ 
perty in dispute was only 3 annas 6 pies out of 
eight annas .share as would appear from the sale 
deed dated 6-4-1937, which was on the record and 
in view of this evidence the appeal did not abate 
as a whole but only to the extent of Dori Lai's 
share. It has also been contended that merely 
because the share of Dori Lai in the property In 
dispute was not mentioned in the objection filed 
by mm and others Jointly or in the judgment of 
the Court that would not prevent the Court from 


determining his share in order to decide a.^ to 
what extent the appeal had abated. 

(4j In — Tej Narain Sahu v. Dal Ram Sahu,’ 
AIR 1922 Pat 60G (Aj it was held that where the 
plaintiffs had obtained a joint decree ior po:-,sos- 
sion and the defendanU appealed agaia>t that 
decree but during the pendency oi the apR^al one 
of the plaintiffs d:ecl and his legal represcnLaliver; 
were not brought on the record tne enllro appeal 
failed and not only to the extent of tne interest 
of the deceased plainliif. 

The rea.son tor the decision w’as that in case 
the appeal wa.s allowed agaimt the plainlilfs who 
were already on the record it would re;;ult in two 
inconsistent decrees and the decree which would 
be obtained by the delendanus, in case tneir appeal 
WDs allowed, could not be executed against the 
heirs of the deceased plaintiff who were no^ 
brought on the record and they would be entitled 
to execute tne joint decree which had become 
final so lar as they were concerned against the 
delendants. The test in such cases is whether 
the interest of the dci'enaants in tlie suit was 
joint and indivisible and whether if the appeal 
were allowed there would be two inconsistent de¬ 
crees la the same case with respect to tne same 
subject-matter. 

~ Tewari v. Bhagiratlh Pande’. 

AIR 19-4 All 9o iB) Daniels, J. held that where 
a joint decree had been given in favour of the 
respondents, the entire appeal would fail if the 
appellant failed to bring the legal representatives 
Oi the deceased respondent on the record. In Uiis 
case two of the piainuffs. who had obtained a 
joint decree for a declaration that they were the 
owners and in possession of certain plots, died 
and their legal representatives were not brought 
on the record in Uie appeal which had been filed 

by the aefendants agaLnst whom the joint decree 
had been obtained. 

Kis Lordship among other eases made reference 
to the case of - •Kali Dayal Bhattacharya v 
Nagendranath', AIR 1920 Cal 264 (C) in which 
toe whole case law on the subject was reviewed 
and Uie reason for the decision was given. His 
Lordshjp made the following observations in that 

C^S6 • 

“The ground of decision was that although O 22 
Rule 4 only provides for the appeal abating as 
against tne deceased respondent the result of its 
abating against him may be in certain cases that 
toe appeal has thereafter become imperfectly 
constituted, so that the appellant can no longer 
invite the Court to adjudicate upon the matters 
m controversy. The representatives of the 
deceased decree-holders, against whom the 
appeal has abated, have obtained an unassailable 
decree declaring that they jointly with the other 
decree-holders are proprietors in possession of 
the Sint land. If the appeal were allowed as 
against toe other decree-holders the result would 
be two contrary declarations; one declaring that 

the proprietors of the respondent's village are 

entitled to and in possession of the land in ques- 
tion and the other declaring that they are noi¬ 
se entitled and in possession. It has been held 
in these cases that this is a state of things 
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which the law does not contemplate and which 
cannot be allowed and that it would result in 
very serious inconveniences.” 

(6) In support of the contention that the entire 
appeal does not fail but it abates only to the 
extent of the share of the deceased respondent 
and that this share even if it is not clear from 
the judgment can be determined by the Court 
hearing the appeal, the first case relied on is of 
— ‘Narain Das v. Sheo Din’, AIR 1926 All 234 (D). 

In this case Sheo Din and Debi brought a suit 
for redemption against certain persons. This suit 
was decreed by the trial Court. The defendants 
filed an appeal and there was a cross-objection 
by the plaintiffs. Both the appeal and the cross¬ 
objections were dismissed. The defendants pre¬ 
ferred a second appeal to the High Court. During 
the pendency of the appeal one of the respondents 
Sheo Din died and no application was made to 
bring his legal representatives on the record. 

The question which arose in this appeal was 
whether on account of the failure of the appellants 
to implead the heirs of the deceased respondent 
Sheo Din within the period of limitation the entire 
appeal had abated or only to the extent of the 
interest of Sheo Din. It was held that the entire 
appeal did not fail and the reason was that even 
if the appeal were allowed the result would be 
that Debi would be disentitled from executing his 
decree and his right thereunder would be extin¬ 
guished though that would not necessarily affect 
Sheo Din and his heirs who might be allowed to 
execute the whole decree or at any rate a part of 
the decree. There will be no conflicting or incon¬ 
sistent decrees. 

In the case before us the appeal would become 
infructuous if it is allowed against the respon¬ 
dents who are on the record. The result of the 
decision would be that a portion of the property 
would become liable to attachment and sale but 
in view of the fact that the decree obtained by 
the deceased respondent Dori Lai has become final 
the entire property cannot be attached or sold 
in satisfaction of the debts of the landlord 
applicants. There can be no doubt that there 
would be two inconsistent decrees, one holding 
that part of the property is liable to attachment 
and sale in satisfaction of the debts of the 
applicants whereas another holding that the 
entire property is not liable to such attachment 
and sale. * In view of these two inconsistent de¬ 
crees the property could not be attached and sold 
in satisfaction of the debts of the applicants. 

(7) Another case relied on by the appellants is 

_ ‘Faqira v. Hardewa'. AIR 1928 All 172 (E). In 

this case the plaintiffs instituted a suit for a 
declaration of title. Their case was that in the 
khewat their proper share was 60 out of an entire 
quantity of 14S shares, the share of defendants 
1 to 3 was 79 out of the same quantity, and that 
of the defendants 4 to 8 seven out of the same 
quantity. According to the khewat the entire 
share was divided into 89 portions and the plain¬ 
tiffs were recorded in reBi)ect of 3, defendants 1 
to 3 in respect of 79 and the remaining defen¬ 
dants 4 to 8 in respect of 7 shares. After the insti¬ 
tution of the second appeal defendant 4 died and 


his heirs were not brought on the record. It was 
held that the appeal did not abate against the 
defendants 1 to 3 but abated only against the 
defendants 4 to 8. 

In our opinion this decision is not of much help 
to the appellants because the share of the defen¬ 
dants 4 to 8 in the property in dispute had been 
clearly defined and it was distinct from the shares 
of the defendants 1 to 3 who formed another set. 
As the share of the defendants 4 to 8 had been 
separately defined the appeal abated against them 
only. This decision also shows that the appeal 
did not abate only to the extent of the interest 
of defendnat 4 who had died but against the 
defendants 4 to 8 who formed one set and who 
jointly were cosharers of seven shares. 

(8) The next case is of — ‘Haibat Shah v. Bohra 
Tarachand’, AIR 1931 All 235 (F). This was a 
suit brought by a mortgagee for the recovery of 
the mortgage money against four mortgagors. 
During the pendency of the suit one of the mort¬ 
gagors died and his legal representatives were not 
brought on the record within the period of limita¬ 
tion. The question which arose in the case was 
whether the entire suit had abated or only to the 
extent of the interest of the deceased mortgagor. 

The trial Court found that from the terms of 
the mortgage deed itself it appeared that Saadat 
Shah had no interest in the mortgaged property 
and therefore it was unnecessary to implead his 
widow Jamila Begam. It accordingly decreed the 
claim with costs. It was contended in appeal that 
the entire suit had abated on account of the 
failure of the plaintiff to implead the heirs of 
Saadat Shah. The contention was not accepted 
and the appeal was dismissed. 

On second appeal to the High Court it was held 
that the entire suit did not fail but it abated only 
to the extent of the interest of Saadat Shah in 
the hypothecated property and that the plaintiff 
was entitled to a decree for a proportionate 
amount of the mortgage money and for a sale of 
the proportionate share of the moitgaged property. 
It remanded the case for the determination of the 
share of Saadat Shah in the mortgaged property. 

(9) The question which had arisen in this con¬ 
nection is whether this share could be determined 
by the Court in the absence of the legal repre¬ 
sentatives of Saadat Shah and if it was determin¬ 
ed in their absence how far the decision would 
be binding on them. It is not clear from the 
judgment whether for the purpose of determining 
the share of Saadat Shah in the mortgaged pro¬ 
perty his legal representatives were to be brought 
on the record after the period of limitation. 

It appears somewhat inconsistent that though 
they could not be brought on the record after the 
period of limitation for the purpose of deciding 
the appeal yet they could be so brought for the 
purpose of determining the share of Saadat Shah- 
In any case, the determination of the share of 
saadat Shah in the absence of his legal represen¬ 
tatives will be of no effect on them and will not 
bind them. Moreover, this is not a case where 
there is a possibility of two contradictory or Incon¬ 
sistent decrees. The original decree provides for 
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the sale of the entire mortgaged property while 
the decree passed by the High Court exempts the 
share of Saadat Shah from the sale and it is call¬ 
able of execution. 

(10) The next case is of — 'Raghunath Das v. 
Shah Durga Prasad’, AIR 1930 All 3G9 (G). In 
this case the plaintiff brought a suit for a decla¬ 
ration that he was the owner of a certain pro]>erty 
and the names of the defendani:s against that 
property were fictitiously entered in the revenue 
papers. During the pendency of the suit one of 
the defendants died and his legal representatives 
were not brought on the record within the period 
of limitation. One of the questions which arose 
in the case was whether the entire suit had abat¬ 
ed or whether it had abated only against the heirs 
of defendant 4 who had died. 

The case of — ‘AIR 1928 All 172 (E)’ cited above 
was refen'ed to in this case. It was held by their 
Lordships that the whole basis of the decision 
in — ‘AIR 1928 All 172 (E)’ was that the conse¬ 
quence of holding that the whole suit did not 
abate or the whole appeal did not abate wouia 
be that there would be two contradictory decrees. 
uTieir Lordships did not dispute the above propo¬ 
sition and rather affirmed that in case there was 
a possibility of two inconsistent decrees in the 
same case in case the appeal was allowed against 
the respondents other than the deceased one the 
entire appeal should be dismissed. 

On the contrary, they found that in case the 
appeal was allowed there was no possibility of two 
contradictory decrees and the learned counsel for 
the respondents had not been able to show how 
there could be two contradictory decrees in case 
the appeal were allowed; the plaintiffs would get 
a decree for a declaration against the respondents 
who were on the record though that would not 
in any way affect the rights of the heirs of the 
deceased defendant 4 against whom the suit had 
been dismissed. 

(11) After a consideration of the above authori¬ 
ties we are of the opinion that in a case of joint 
decree where there is no specification of shares 
of the several decree-holders and where the decree 
is one and indivisible the entire appeal should fail 
if one or more of the decree-holders dies during 
the pendency of the appeal and his heirs are not 
brought on the record within the period of limita¬ 
tion. If, however, there is any admission of the 
deceased decree-holder, on the record indicating 
the extent of his share in the disputed property 
or there is anything in the judgment describing 
his share in the property then in that case the 
appeal would abate only to the extent of his inte¬ 
rest so admitted or described. We do not 
think that it is open to the appellate Court to 
determine the extent of the share of the deceased 
respondent in the absence of his legal representa¬ 
tives. We are also of the opinion that where the 
legal representatives have not been brought on 
the record during the period of limitation for the 
hearing of the appeal they could not be so brought 
later on for the determination of the share of the 
deceased respondent in the disputed property. 


Another test which has to be applied in order 
to determine whether the appeal tails as a v/hole 
or only to the extent of the interest of ine deceas 
ed respondent is whether in case the appeai is 
allowed against the respondents who are already 
on the record there would be two incon.su>lent 
decrees in the same case with respect to the same, 
subject matter or not. In case there will be two 
inconsistent decrees which will be iniructuons the 
appeal should fail as a whole because it would be 
fruitless to pass a decree which will be ineilective 
and incapable of execution in view of the decree 
in favoui- oi the deceased respondent which ha.s 

become anal. Where, however, there is no likeli¬ 
hood of two inconsistent decrees in case the api>eai 

is allowed against the respondents who are on the 
record and the decree passed in appeal can be 
executed then in that case the appeal does not 
fail as a whole. 

(12) In the present case the objection has been 
allowed in respect of the enthe property and it 
cannot, therefore, be sold for the satisfaction of 
the debts. As already pointed out above, in case 
the appeal is allowed against the respondents who 
are on the record there will be two inconsistent 
decrees, one saying that seme of the pioperty can 
be sold in satisfaction of the debts whereas the 
other saying thac the entire property cannot be 
sold in satisfaction of the decree. 

The sale deed of 6-4-1937, which according to the 
appellant is said to be the basis of the title of the 
respondents is not in respect of the entire villages 
Dccrania and Jarauna. By means of this sale deed 
only eight annas share was sold and in this eight 
annas share the share of Dori Lal was 3 annas 
6 pies. This sale deed does not explain how Dori 
Lal and others obtained the remaining share in 
the two villages. If this sale deed is accepted then 
the share of Dori Lal in the two villages comes 
to 3 annas 6 pies in 10 biswas share. According 
to the contention on behalf of the appellants the 
appeal abates only to the extent of this share ini 
the tv/o villages though according to the decree 
of the Special Judge the objection of Dori Lal 
has been allowed in respect of the entire tw'o 
villages. There can be no doubt that there would 
be two conflicting and inconsistent decrees in the 
case if the appeal is allowed against the respon¬ 
dents on the record. 

In the circumstances we are of opinion that the 
appeal fails as a whole and not only to the extent 
of the share of the deceased respondent. 

(13) We, therefore, dismiss this appeal. 

M.K.S. Appeal dismissed. 
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Shanti Lal, Appellant v. Madan Lal and others, 
Respondents. 

First Appeal No. 429 of 1944, against Order of 
Civil J., Agra, D/- 28-1-1944. 

(a) Civil P, C. (1908), S. 96 — Parties empower¬ 
ing Court to grant permission to Commissioner to 
take additional evidence — Agreement that order 

of Court will not be appealable — Ultimate deci- 
sion in case whether appealable. 
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WTiere parties to a suit come to an agree¬ 
ment that the ultimate decision of the Court 
would be final and it would not be open to 
appeal, the decree passed in such circum¬ 
stances would, in essence, amount to a con¬ 
sent decree based on agreement arrived at 
between the parties and would not be appeal- 
able. Case law referred. (Para 9) 

The agreement provided as follows: “The 
parties empower the Court to grant permis¬ 
sion to the commissioner aforesaid to take ad¬ 
ditional evidence if the latter thinks it neces¬ 
sary. The Court may after hearing the parties 
pass order which it may deem suitable and 
the order will not be appealable or subject to 
a revision.'’ 

Held, that these words related only to the 
grant of permission to the commissioner to 
take additional evidence, if necessary. It was 
not in respect of the ultimate decision of the 
suit and the agreement did not preclude the 
parties from preferring an appeal from the 
ultimate decision of the case. (Para 10) 

Anno: Civil P. C.. S. 96 N, 15. 

(b) Contract Act (1872), S. 182 — Pakka Adatia 
and Kachha Adatia — Basis of distinction. 

I he basis of the distinction lietween a 
Kachha and a ‘Pakka arhatia’ is that a 
'kachha arhatia’ acts as an agent on behalf of 
his constituent and never acts as a principal 

to him. The person with whom he enters 
into a transaction on behalf of his constituent 
is either brought into contact with the consti¬ 
tuent or at least the constituent is informed of 
the fact that the transaction has been entered 
into on his behalf with such and such other 
person. Although the ‘kachha arhatia may 
not communicate the name of his constituent 
to the third party, he infoims the constituent 
of the name of the party. In the case of a 
‘pakka arhatia’, the agent makes himself liable 
on the contract not only to the tiiird party, 
but also to the constituent and he does not 
inform his constituent as to the person with 
whom he has entered into the contract on his 
behalf. (Para 19) 

Anno: Contract Act, S, 182 N. 5. 

(c) Contract Act (1872), Ss. 30, 182 — Pakka 
Adat transaction — Test — Option of demanding 
delivery or acceptance does not make ‘wagering’ 
contract a ‘delivery’ transaction. 

In the case of a ‘pakka arhat' transaction 
the real question is to ascertain what as be¬ 
tween the parties was the real intention when 
they entered into the contract in question: 
Whether it was ever within their contempla¬ 
tion that goods should be delivered, or whe¬ 
ther their real intention was only to pay a 
difference on or after the due date. The mere 
circumstance that in the printed contract form 
an opportunity is left open to the parties to 
complete their contract by actual delivery will 
not be allowed to deprive the Court of the 
power to consider whether that was their real 
intention. A contract may nonetheless be a 
contract by way of gaming or wagering be¬ 
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cause it purports to give the buyer or seller an 
option of demanding delivery or acceptance, 
as the case may be, of the subject matter of 
the contract. In short the parties will not be 
allowed to “camouflage” their transaction by 
getting it up as a “delivery” transaction when, 
in fact, it was never their intention that it 
should be. 

Pleld, on the facts and circumstances of the 
case and the evidence, that the parties 
“camouflaged” their transactions by getting 
them up as “delivery” transactions when, in 
fact, it was never their intention that delivery 
was to be demanded or to be given. The for¬ 
ward contracts in respect of the two ‘khatas’ 
sued upon having been wagering contracts, 
they could not be enforced in view of the pro¬ 
visions of S. 30, Contract Act. AIR 1942 All 
170, Relied on. AIR 1928 PC 30, Ref. 

(Paras 19, 22) 

Anno: Contract Act, S. 30 N. 2; S. 182 N. 5. 

(d) Contract Act (1872), S. 30 — Evidence and 

proof — Terms of contract have to be proved. 

What has to be proved in order to estab¬ 
lish that a transaction of sale or purchase was 
a wagering one is the fact that it was agreed 
between the parties that no delivery was ever 
to be demanded or given; that the mere fact 
that delivery was, in fact, not given does not 
prove that it was not given because there was 
a term in the original contract to that effect; 
in every case the terms of the contract have 
to be proved; and if the terms of tlie contract 
have been proved, and they show on their^ 
face that delivery was to be given or taken, 
and it was alleged by tlie defendant that it was 
agreed that the term about delivery was not 
to take effect but the differences alone were to 
be paid, then the fact of non-delivery, coupled 
with certain other facts may induce the Court 
to believe the defendant instead of the plain¬ 
tiff. AIR 1950 All 352, Relied on. (Para 20) 
Anno: Contract Act. S. 30 N. 5. 

(e) Hindu Law — Joint family — Trade — 

Liability of. 

Where in a suit to recover sum on accounts 
on Khatas, the evidence produced by the par¬ 
ties showed that defendants B and C who 
were alleged to have been members of joint 
family never entered into any transaction with 
the plaintiff and that they have been separate 
from defendants A and D and have since long 
been in service, 

Held that defendants B and C were not 
liable. (Para 16) 

CASES REFERRED : Paras 

(A) (V8) AIR 1921 All 310; 43 All 266 ^ 

(B) (VI1) AIR 1924 All 570; 46 All 710 9 

(C) V12) AIR 1925 All 271. 23 All LJ 251 9 

(D) (V12) AIR 1925 All 558; 23 All LJ 525 9 

(E) (V13) AIR 1926 All 90; 89 Ind Gas 586 9 

(F) (V17) AIR 1930 All 127; 122 Incl Gas 685 9 

(G) (V27) AIR 1940 All 190; ILR (1940) 

All 185 9 

(H) (VIO) AIR 1923 All 490 (2); 45 All 506 

(FB) U 
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(T) (V29) AIR 1942 All 170: ILR (1942) 
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B. Ch. Kcdarnath and Satish Chandra, for Ap¬ 
pellant; J. Swarup and S. B. L. Gaur, for Respon¬ 
dents. 

iROY J. : 

This appeal has been preferred by Seth Shanti 
Lal, the plaintiH', whose suit No. 42 of 1940 in- 
•;>tituted against four persons, namely, Madan Lal, 
Phondi Lal, Nathi Mai, and Lallu Mai had been 
dismissed by the learned Civil Judge of Agra on 
28-1-1944. The suit was instituted on 22-10-1940. 

Shanti Lal alleged that the defendants formed 
a joint Hindu family and dealt in ready grain and 
also, entered into forward contracts for the sale 
.ixnd purchase of grain and other commodities; 
that the defendants opened three different 
T'hatas’ with the plaintiff, the one in the name of 
■“Madan LaJ Lallu Mai”, the other in tlie name of 
■“Lallu Mai Dalai”, and the third in the name of 
^‘Brij Kishore” and they did business in the com- 
cnission agency of the plaintiff who acted as their 
■“pakka arhatia’; that the defendants entered into 
-transactions in ‘arhar, bajra’, cotton seed, etc. in 
tlie commission agency of the plaintiff; that on 
account of these transactions ranging between 
18-12-1939 and 14-3-1940, there was a debit 
Lalance of Rs. 5661/9/9 due to the plaintiff by the 
defendants under the khata of Madan Lal Lallu 
Mai; that in the ‘khata’ of Lallu Mai Dalai a siun 
of Rs. 125/14/6 was due to the plaintiff from 
4:110 defendants, and in the ‘khata’ of Brij Kishore 
4here was a credit balance of Rs. 140/4/- due to 
4he defendants from the plaintiff, and that upon 
4m adjustment of these amounts a sum of Rs. 
5647/4/3 as principal and Rs. 352/11/9 as inte¬ 
rest, total Rs. 6,000/-, was due from the defen¬ 
dants to the plaintiff which they had not paid in 
•spite of repeated demands. The claim was, there- 
•fore, for a sum of Rs. 6,000/-. 

(2) Phondi Lal and Nathi Mall, defendants 2 
and 3, pleaded that they had nothing to do with 
these transactions and they never did any busi¬ 
ness with the plaintiff. They contended that they 
■were separate from Madan Lal and Lallu Mai, de- 
ifendants 1 and 4, and they never gave them any 
authority to do any business on their behalf. 


(3) Defendants Madan Lal and I^allii Mai con¬ 
tended that the plaintiff was not their ‘pakka 
arhatia’, but he was only their commission ag^mt; 
that these defendants had dealings with the jilain- 
liff under ‘khatas’ styled as “Madan Lal Lallu 
Mai”, “Lallu Mai Dalai”, and “Brij Kishore”, that 
the ‘khata’ styled as “Brij Kishore” related to 
transactions of ready goods and the other two 
‘khatas’ related to forward contracts which v/ere 
wagering in nature and could not, therefore, be 
enforced; that since the plaintiff had not rendered 
accounts as commission agent and since he ex¬ 
ceeded the authority given to him as a commission 
agent, he was not entitled to any relief. 


(4) Madan Lal and Lallu Mai instituted a suit 
No. 557 of 1941 in the Court of the Munsif of 
Agra on 16-9-1941, against Seth Shanti Lal for 
rendition of accounts in respect of all the three 
khatas aforesaid and for the recovery of such sum 
as may be ultimately found due after accounting. 
The suit was tentatively valued at the sum of Rs. 
1,500/-. 


(5) At the instance of the parties the suit insti- 
^ tilted in the Court of the Munsif was transferred 
to the Court of the Civil Judge of Agra and both 
the suits were consolidated and heard together. 
On 17-5-1943, l)oth parties gave a statement be¬ 
fore the Civil Judge of Agra saying that the evi¬ 
dence which may be recorded in suit No. 42 of 
1940 may be read in evidence in the other case 
as well; that in suit No. 557 of 1941 the parties 
do not propose to produce any separate oral evi¬ 
dence; and tliat the documentary evidence filed in 
the one case or in the other be read in evidence in 
both the suits. 

The learned Civil Judge recorded the oral evi¬ 
dence produced by the parties. Thereafter on 
30-7-1943, the counsel for the parties made the 
following statement, which was recorded on paper 
No. 464B of suit No. 42 of 1940; 

“Babu Ram Krishna Garg may be appointed as 
commissioner for preparing accounts in both the 
cases. All the issues may be decided after the 
commissioner’s report has been filed. This would 
not mean that the defendant would give up the 
plea of wagering. The commissioner aforesaid on 
the basis of the evidence produced by the par¬ 
ties in the suit would decide that in which item 
(?) the alterations have been made. The 
parties empower the Coui't to grant permission 
to the commissioner aforesaid to take additional 
evidence if the latter thinks it necessary. The 
Court may, after hearing the parties, pass order 
which it may deem suitable and the order will 
not be appealable or subject to a revision. For 
the present the parties shall deposit Rs. 100/- 
as commissioner's fee half and half.” 

(6) The commissioner, after hearing the parties, 
submitted a report on 29-11-1943. Objections were 
taken to it, both by the plaintiff and by defen¬ 
dants 1 and 4. The learned Civil Judge, after hear¬ 
ing the parties, held that the transactions entered 
in the ‘khatas’ styled as “Madan Lal Lallu Mai” 
and “Lallu Mai Dalai” were wagering contracts 
relating to forward transactions in which no deli¬ 
very was ever contemplated to be given or taken. 




792 Allahabad Shanti Lal v. Madan Lal (Boy J.) 


A. I. R. 


tliat such contracts were, therefore, not enforce¬ 
able; that defendants 2 and 3 were separate from 
the other two defendants and they never did any 
business with the plaintiff and never authorised 
defendants 1 and 4 to do business on their behalf; 
that suit No. 42 of 1940 was liable to be dismiss¬ 
ed, and suit No. 557 of 1941 could be decreed 
with respect to the ready goods under khata of 
“Brij Kishore” for a sum of Rs. 270/13/3. 

The learned Civil Judge upon those findings dis¬ 
missed suit No. 42 of 1940 with costs and decreed 
suit No. 557 of 1941 for a sum of Rs. 270/13/3 
and directed the parties to receive and to pay 
costs in proportion to success and failure. 

(7) The present appeal, as we have already said, 
has been preferred from the decision in suit No. 
42 of 1940. 

(8) An appeal was prefeiTcd also in the other 
suit before the District Judge by Seth Shanti Lal, 
but since the memorandum of appeal was defici¬ 
ently stamped and the deficiency was not made 
good, the memorandum of appeal was rejected. 

(9) A preliminary objection has been taken by 
learned counsel for the respondent that when the 
parties entered into the agreement embodied on 
paper No. 464B quoted above, they intended that 
the proceedings should take place before tlie trial 
Court and not before an appellate Court and that 
consequently tlie decree passed by the Subordinate 
Judge was in essence a consent decree passed on 
an agreement arrived at between the parties, which 
amounted to a compromise and that no appeal lay 
against that decree. 

On the other hand, it has been contended on 
behalf of the appellant that the agreement con¬ 
tained in the statement recorded on paper No. 
464B related only to the appointment of the com¬ 
missioner and the procedure to be followed by the 
commissioner and did not apply to the ultimate 
judgment in the case, and the words: 

“the Court may after hearing the parties pass 
order which it may deem suitable and the order 
will not be appealable or subject to a revision,” 
in the agreement were intended to apply only to 
the immediately preceding sentence of the same 
agreement namely: 

“the parties empower the Court to grant permis¬ 
sion to the commissioner aforesaid to take ad¬ 
ditional evidence if the latter thinks it neces¬ 
sary.” 

This argument is further based upon the circum¬ 
stances that the word used in the agreement is 
“order” and not “final judgment”. In our view this 
contention of the appellant is correct and must be 
accepted. There is, of course, a long series of deci¬ 
sions of this Court and of other Courts in support 
of the argument put forward on behalf of the 
respondent that where parties to a suit come to an 
agreement that the ultimate decision of the Court 
would be final and it would not be open to ap¬ 
peal, the decree passed in such circun^tances 
would, in essence, amount to a consent decree 
based on an agreement arrived at between the par¬ 
ties and would not be appealable. 

The earliest case that need be mentioned is that 
of — 'Shahzadi Begam v. Muhammad Ibrahim*, 


AIR 1921 All SrO (A). The next case is that of — 
— “Himanchal Singh v. Jatwar Singh*, AIR 1924 
All 570 (B). Then there are the decisions in — 
‘Ram Sunder Misra v. Jai Keran Singh*, AIR 1925 
All 271 (C); — 'Sita Ram v. Peare*, AIR 
1925 All 558 (D); — ‘Ballabh Das v. Sri Kishen’, 
AIR 1926 All 90 (E); — ‘Jaggu Mai v. Brij Lal’, 
AIR 1930 All I27 (F); and — ‘Banwari Lal v. Ram 
Copal*, AIR 1940 All 190 (G). The principle un¬ 
derlying all these decisions is the same, although 
the facts were different. As the learned Cliief 
Justice remarked in AIR 1925 All 271 (C); 

“It is surely open to a litigant, be he plaintiff or 
defendant, at any stage of the proceedings to 
make an offer to the other side to bring litiga¬ 
tion to a close.** 


In AIR 1926 All 90 (E) Sulaiman J. (as he then 
was) has thus e.xplained the underlying principle: 

“Where in pursuance of an agreement between 
the parties the Court proceeded outside its ordi¬ 
nary jurisdiction, the proper inference would be 
that there was to be no appeal from the deci¬ 
sion as would be the case if the trial were in 
the ordinary way.” 

The learned Judge further made it clear that it is 
not only where the Court has proceeded outside 
its ordinary jurisdiction that an appeal is barred, 
and that there can be other circumstances because 
of which the parties to a case may have no right 
of appeal. 

(10) Reading the agreement contained on paper 
No. 464B we are of the opinion that this agree¬ 
ment was not in respect of the ultimate decision of 
the suit when it provided that: » 


“The parties empower the Court to grant permis¬ 
sion to the commissioner aforesaid to take addi¬ 
tional evidence if the latter thinks it necessary. 
The Court may after hearing the parties pass 
order which it may deem suitable and the order 
will not be appealable or subject to a revision, 
and that these words related only to tlie grant of 
pel-mission to the commissioner to take additional 
evidence, if necessary. In our judgment, it cannot 
be urged that the agreement contained on paper 
No. 464B precludes the parties from preferring an 
appeal from the ultimate decision of the case. 


(11) The next question which has been urged 
before us on behalf of the respondents is that since- 
the appeal preferred against the decision and de¬ 
cree in suit No. 557 of 1941 has been allowed t®- 
be dismissed by the non-payment of the requisit^ 
fee, the decision in that suit has become final anti 
consequently that decision operates as ‘res jnm' 
cata* so far as the present appeal is concerned. 

In the Full Bench decision of tliis Court in 
‘Ghanshiam Singh v. Bhola Singh*, AIR 1923 M 
490 (2) (H), it has been held that where it ap¬ 
pears to the Court that there are two decrees¬ 
arising out of two suits heard together or raising 
the same question between the same parties an 
arising out of two appeals to a subordinate app^ 
late Court, and only one of such decrees 
brought before the High Court in appeal, a^^ 
there is nothing prejudicial to the appellant in 
decree from which no appeal has been ^ 

which is not raised and cannot be set right i 
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appeal which he has brought succeeds, the right 
ot appeal is not barred either by the rule of ‘res 
judicata or at all by reason of his failure to ap¬ 
peal from the decree which does not prejudice 
urn; and that it would be wrong indeed for an 
appellant to appeal against a decree which did not 
prejudice him and to which he did not object or 
to appeal against two duplicate decrees where an 
appeal against one of them would be sufficient and 
ne IS certainly under no obligation to do so. 

It was further observed that the ultimate rights 
ot the parties must be adjusted and regulated ac¬ 
cording to the final decision of the last Court of 
appeal. In tliat case it was held that the case of 
Damodar Das v. Sheo Ram Das’, 29 All 730 
(I) was rightly decided and that the Court rightly 
treated the two decrees as being in substance one, 
mough drawn up m duplicate; that the earlier 
Jtull Bench decision in — ‘Zahari v. Debi’, 33 All 

"Ot lay do\™ a rule of universal appli¬ 
cability and had been misapplied in some of the 
subsequent cases, and that the decisions in — 
‘Abdul Basit v. Asfaq Husain’, 1908 All WN 211 
(K). Dakhni Din v. Ali Asghar’, 33 All 151 
Ram Charan v. Lachman Prasad’, 9 Ind 
Gas 6G7 (All) (M), — ‘Anant Das v. Udai Bhan’, 
So All 187 (N) and — ‘Balhari Pande v. Shiva 

Sampat’, 18 All LJ 40 (O) must be treated as no 
longer good law. 

(12) A Full Bench of the Lahore High Court in 

^ Bhulli’, AIR 1927 Lab 
-oJ (r) iicld that where two widows were jointly 
in possession of certain land and each sued the 
other for a declaration that she was tlie exclusive 
o\\Tier of that land and that the other had no 
right in it of any kind, and both suits were dis¬ 
posed of by a single judgment which decided 
that one of them was the owner but that the 
other was entitled to hold possession of half the 
land in lieu of maintenance, and a separate decree 
was drawn up in each suit declaring the rights of 
the plaintiff according to that decision, and one of 
them appealed against one of tliosc decrees only, 
namely, the decree given in the suit in which she 
was the plaintiff, the fact that no appeal had been 
preferred by her against the decree in the other 
suit could not prevent her appeal from proceeding. 

(13) In — ‘Pappammal v. MeenammaF, AIR 
1943 Mad 139 (Q) three suits were tried together 
and disposed of by a common judgment. The only 
issue which had been determined by the Court of 
first instance was the heirship of the plaintiff with 
the deceased, and the three suits were dismissed 
and separate decrees were passed in each of them. 

An appeal was, however, preferred against one 
decree only. A Full Bench of the Madras Fligh 
Court held that the object of the appeal being in 
substance to get rid of the very adjudication which 
is put forward as constituting ‘res judicata’ that 
adjudication in the other two suits, which had 
become final not being appealed against, should not 
be held to bar the appeal, and it was immaterial 
whether the suits were cross suits or not. 

(14) In — ‘Shankar Sahai v. Bhagwat Sahai’, AIR 
1946 Oudh 33 (R) a Full Bench of the Oudh Chief 
Court held that where two suits between the same 
parties involving common issues are disposed of by 
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one judgment but two decrees, and an appeal is 
preferred against the decree in one but it is either 
not preferred in the other or is rejec*ted as incom¬ 
petent, the matter decided by the latter flecree 
does not become ‘res judicata’ and it can be re¬ 
opened in appeal against the former, and that this 
rule is subject to exceptions depending on the 
circumstances of each case. 

(15) Ill the recent case of — ‘Narhari v. Shanker’ 
AIR 1953 SC 419 (S), which went up from Hyde¬ 
rabad from the decree of the trial Court in favour 
of the plaintiff, two separate appeals were taken 
by two sets of the defendants. The appellate Court 
allowed both the appeals and dismissed the plain- 
tifts suit by one judgment and ordered a copy of 
the judgment to be placed on the file of the other 
connected appeal Two decrees were prepared. 
IJie plaintiffs preferred two appeals. One of the 
appeals was time-barred and on the principle of 

res judicata’ the High Court dismi.ssed both the 
appeals. 

It was held by the .Supreme Court that it was 
not necessary to file two .separate appeals in this 
case; that the question of ‘res judicata’ arose only 
when there were two suits; and even uRen there 
are two suits a decision given simultaneously can¬ 
not he a decision in the former suit. It was 
furtlier observed that when there was onlv one suit 
he question of 'res judicata’ does not arise at all 
because both the decrees are in the same case and 
based on the same judgment, and the matter 
decided concerns the entire suit. 

We do not think that it would be necessary for 
us to express onr opinion as to whether the present 
appeal is hit by the principle of ‘res judicata’ 
because after hearing the parties on merits we iiave- 
come to the conclusion that the decision of the 
Court below on the two vital questions, viz., (1) 
hat the defendants 2 and 3 wore not lialrle and 
(-j that the forward contracts were wagering con- 
tracts and were not enforceable in law, was correct. 

the liability of Phondi Lal and .\'athi Mall defen¬ 
dants and 3. The plaintiff-appellant came upon 
the allegation that these defendants along with 
defendants 1 and 4, namely, Madan Lal and Lalhi 
al formed a joint Hindu family and they entered 
into the transactions by opening three ‘khatas’ with 

he plaintiff the names of Madan Lal Lallu Mai, 
Lallii Mai Dalai, and Brij Kishore. 

The defendants pleaded that defendants 2 and 3 
were separate from the other two defendants and 
they never entered into these contracts and they 
never authorised defendants 1 and 4 to transact any 
business on their behalf. Of the three ‘khatas^ 
mentioned above, the ‘khata’ styled as Brij Kishore 
m respect of ready goods, and the other two 
khatas were in respect of forw'ard transactions The 
forward contracts were 383 in number and they 
were signed either by defendant 1 or by defend 
dant L or by both. None of them was signed l^^v 
defendants 2 and 3. The evidence produced hv the 
paities show'ed that defendants 2 and 3 never 
entered into any transaction with the plaintiff. They 
have been separate from defendants 1 and 4 and I 
have since long been in service. The Court bclowi- 
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was, therefore, right in coining to the conclusion 
that defejidants 2 and 3 were not liable. 

(17) In respect of the transactions of ready goods 
under the ‘khata' “Brij Kishore”, it was not con¬ 
tended that those transactions were wagering and 
were not enforceable in law. The plea of wagering 
had liecn raised with respect to the 385 forward 
contracts which had been entered into with the 
plaintiff by defendants 1 and 4 under 385 contract 
•forms and it was contended that those contracts 
were wagering. The terms of contract are printed 
on the reverse of each contract form. One of them 
IS to be found at pages 331 to 333 of the paper- 
book. One of the conditions of the contract says 
that defendants 1 and 4 would at all times be 
entitled to profit and liable for loss in respect of 
sale or purchase transactions which the defendants 
'have entered into through their commission agency 
in accordance with the rules noted on the contract. 

Rule 1 of the Rules says that in all forward 
tiansactions, delivery of goods is given and taken, 
that is to say, they are transactions in which deli¬ 
very is made and the said delivery shall be made 
in accordance with the Rules of the Agra Gram 
Tanchayat. 

Rule 2 says that if it is a purchase transaction, 
defendants 1 and 4 shall have to send money to 
the plaintiff at Agra at least three days before 
the time fixed for delivery, so that the plaintiff 
may take delivery of the goods under the account 
of these defendants. 

Rule 3 provides that if it is a sale transaction 
and defendants 1 and 4 want to give delivery of 
the goods in order to square up the transaction they 
should send the goods to the plaintiff at Agra at 
least three days before. 

Rule 6 provides that in respect of each transac¬ 
tion defendants 1 and 4 shall have to deposit with 
the plaintiff 25 per cent, of the price as margin 
money on being demanded by the plaintiff at any 
time before the date fixed for delivery and the 
said margin money shall remain in deposit with 
the plaintiff up to the expiry of the time fixed for 
delivery. 

Rule 10 provides that the plaintiff shall be liable 
to pay the profit and shall be entitled to realise 
the amount of loss, and that the plaintiff shall not 
be bound to teU defendants 1 and 4 to which 
particular person he has paid the money. 

(18) ‘Prima facie’, the contracts do provide for 
deliver>', but there is satisfactory evidence on the 
record to prove that in regard to these forward 
contracts no delivery was ever contemplated and 
no delivery was ever demanded or given and what 
was contemplated really was that only the differ¬ 
ence would be paid on or after the due date. 

The contracts cover about 25,200 maunds of 
grain and upon the most modest computation the 
price thereof will come to about five lakhs of 
rupees. There was nothing to show that 25 per 
cent, of the price as contemplated by paragraph 6 
of the Rules was ever deposited in any case. In 
one case a notice was sent to take delivery, but 
that was all. 

What according to the plaintiff s own showing 
had happened was that on the due dates the tran- 
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sactions had been adjusted. 8660 maunds of arhar' 
had to be delivered towards the transactions of 
Kartik Sudi 15, Samvat 1996. The transactions of 
that date were adjusted and the account-books 
disclosed that liability of the promisee was struck. 
13,400 maunds of grain were to be delivered on 
Kartik Badi 15 Samvat 1996, and those transac¬ 
tions were also adjusted. 

The learned Civil Judge got lists prepared show¬ 
ing the adjustments and those lists disclosed that 
the plaintiff had been setting off 'saudas* one 
against the other. It was in the evidence of Lallu 
Mai defendant that no delivery was ever contem¬ 
plated. Lallu Mai acts as a ‘dalaP and he never 
stocks any grain. 

Moti Lai, a witness for the plaintiff, deposed that 
on Magsar Sudi 15 there was no delivery of goods 
and profit and losses were paid to customers. Sat 
Narain, a witness for the plaintiff, stated that no 
delivery was made in respect of ‘saudas’ of Samvat 
1996. Hazari Lai, witness for the plaintiff, stated 
that the names of defendants 1 and 4 are not to 
be found in the books of account of the sellers 
and that these defendants never gave any money 
for taking delivery or purchasing goods. The plain¬ 
tiff’s own evidence, therefore, discloses that delivery 
was never intended and that the real intention of 
tlic parties was to settle the accounts merely upon 
differences. 

It has been contended on behalf of the .plaintiff 
that at least in one instance delivery was given. 
But this instance was in respect of the ‘khata of 
Brij Kishore, which, as we have already stated, was 
in respect of ready goods and not in respect of 
forward transactions. Any delivery, therefore, made 
in respect of the ‘khata’ of ready goods would not 
help the plaintiff in contending that delivery could 
be demanded and could be given in the case or 
forward transactions as well. 

(19) There was controversy between the parties 
regarding the question as to whether the plaintiff 
was a ‘pakka arhalia’ or was only a commission 
agent or ‘kachha arhatia’. The plaintiff contended 
that he was a ‘pakka arhatia’. The answering 
defendants, on the other hand, contended that tliey 
were only commission agents and were liable to 
render accounts. The basis of the distinction 
between a ‘kachha’ and a ‘pakka arhatia' is that a 
Tachha arhatia’ acts as an agent on behalf of his 
constituent and never acts as a principal to him- 
The person with whom he enters into a transaction 
on behalf of his constituent is either brought into 
contact with the constituent or at least the con¬ 
stituent is informed of the fact that the transa(> 
tion has been entered into on his behalf with su^ 
and such other person. Although the ‘kachha 
arhatia’ may not communicate the name of his 
constituent to the third party, he informs the con¬ 
stituent of the name of the party. In the case o 
a ‘pakka arhatia’, the agent makes himself liable on 
the contract not only to the third party, but also 
to the constituent and he does not inform his con¬ 
stituent as to the person with whom he has entered 
into the contract on his behalf. In the presen 
case the contract shows that the position of to® 
plaintiff was that of a pakka arhatia’. 


Shanti Lal V. Madan Lal (Boy J .j 




I 


I 




19S9 


Chunnoo V. State (Kidwai J.) Allahabad 795 


In the case of a 'pakka arhat’ transaction the 
real question is to ascertain what as between the 
parties was the real intention when they entered 
into the contract in question; Whotlier it was ever 
within their contemplation that goods should he 
delivered, or whether their real intention was only 
to pay a difference on or after the duo date. The 
mere ciicum.stance that in the printed contract form 

an opportunity is left open to the parties to com¬ 
plete their contract hy actual delivery will not he 
allowed to deprive the Court of the power to 
consider whether tliat was their real intention. A 
contract may none the less he a contract by way 
of gaming or wagering because it purports to give 
the buyer or seller an option of demanding delivery 
or acceptance, as the case may he, of the subject 
matter of tlie contract. In short, the parties will 
not be allowed to camouflage” their transaction by 
getting it up as a "delivery” transaction when, in 
fact, it was never tlieir intention that it should be. 

We may in this connection refer to a decision 
of a Bench of this Court in — ‘Firm Ram Krishna 
Das Jawahar Lai v. Firm Mutsaddi Lai Mmh 
Dhar’, AIR 1942 All 170 (T). 

f20) Havtng regard to the facts and circum¬ 
stances of the present case, wo have not tlie least 
doubt in our minds that the forward transactions 
wcie wagering in nature and no deliveiy was ever 
contemplated and the contracts cannot, llierefore, 

he enforced in view of the provisions of S. 30,' 
Contract Act. 


duced by the parties it is abundantly dear that 
the parties ' camouflagorl’' tlieir transactions by get¬ 
ting them up as ‘'delivery'' transactions when, in 
fact, it was never their intention that delivery was 
to be demanded or to be given. The forward 
contracts in respect of the two 'khatas' sued upon 
having been wagering contracts, tlicy could not be 
enforced in view of the provisions of S. 30, Con¬ 
tract Act. Our conclusion, therefore, is that tlie* 
decision of the leanied Subordinate Judge was cor¬ 
rect, and he was right in dismissing the plaintiff's 
suit No. 42 of 1940 from which tlie present appeal 
has been taken to tliis Court. In the result the 
appeal fails and is dismissed with costs. 

Appeal dismissed. 
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(LUCKNOW BENCH) 

KIDWAI AND H. S. CHATURVEDI JJ. (2-8-1954) 


v^jiuiinoo ana otners. Appellants v. State. 

Criminal Appeal No. 76 of 1952, against order 
of Addl. J., Sitapur, D/- 5-3-1952. 

(a) Interpretation of Statutes — Redundancy — 
(Civil P. C. (1908), Pro.). 

The Legislature having inserted a word in a 
section the Coiu't must, so far as i^ossible, give 
it a meaning and not treat it as redundant. 

Anno; Civil P. C.. Pre. N. 7. 


We may refer to another single Judge decision 
of^this Court in — ‘Sheo Narain v. Bhallar’, AIR 
1950 All 352 (U), where it was said that what 
has’ to be proved in order to establish that a tran- 
, saction of sale or purchase was a wagering one is 
tlie fact that it was agreed between the parties 
that no deliveiy was ever to be demanded or given; 

, that the mere fact that delivery was, in fact, not 
given does not prove that it was not given because 
there was a term in the original contract to that 
effect; that in every case the terms of the contract 
have to be proved; and that if the terms of the 
, contract have been proved, and they show on their 
face that delivejy was to be given or taken, and 
it was alleged by the defendant that it was agreed 
that the term about delivery was not to take effect 
but the differences alone were to be paid, then the 
fact of non-delivery, coupled with certain other 
^ facts may induce the Court to believe the defen¬ 
dant instead of the plaintiff; and that these facts 
are tlie financial condition of the parties and their 
capacity to deliver the goods in fulfilment of the 
■contract. 

(21) Their Lordships of the Privy Council in — 
"Sukhdevdoss Ramprasad v. Govindoss Chathur- 
bhujadoss and Co.’, AIR 1928_PC 30 (V) laid down 
■that the mere fact that contracts are highly specu¬ 
lative is insufficient in itself to render them void 
as wagering contracts; that to produce that result 
tliere must be proof that the contracts were entered 
into upon the terms that performance of the con¬ 
tracts should'not be demanded but that differences 
only should become payable. 

(22) Having regard to the facts and circumstances 
lof the present case and the evidence tliat was pro- 


(b) Criminal P. C, (1S98), Ss. 233, 233, 239 
Distmct offences — Same transaction. 

Every distinct offence in S. 233 cannot be 
treated as having the same meaning as every 
offence. ^ The only meaning that the word 
“distincF’ can have in the conte.\t in winch it 
occurs is to indicate that there should be no 
connection between the varioas acts which 
give rise to criminal liability. It cannot be 
contended tliat there were three separate 
dacoities in a case merely because three differ¬ 
ent persons living in three separate houses were 
the victims. The fact tliat the offence of 
dacoity was completed the moment that the 
dacoits removed goods from any one of the 
three houses and that they could all have been 
convicted for dacoity even if they had not 
proceeded to loot any other house also is no 
criterion. On the other hand, it is equally im- 
possible to say that because the same group of 
persons are accused of offences of the same 
nature committed on the same night within a 
short time of each other and at the same place 
or at places in close proximity to each other, 
there was only one transaction and only one 
offence was committed. The question really 
turns upon the circumstances of each case; 

Held that there was sufficient evidence to 
prove that the looting of all tlie houses was 
carried on simultaneously. After all, tlie 
dacoits had to commence with some house or 
other but the fact that they commenced with 
one house does not mean that they had com¬ 
pleted ransacking it before passing on to the 
next hoiLse. Even, however, if the ransacking of 
aU the houses was not going on at tlie same 
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time and the three houses were looted one 
after the other, that would not have the effect 
of proving three “distinct” offences. There 
would even in such a case be suiBcient con¬ 
tinuity of purpose to make it one offence. If 
the cases were dealt with separately the evi¬ 
dence would have to be exactly the same in 
each case and would prove exactly the same 
facts. Case law discussed. 

(Paras 10, 11, 12, 13, 22, 23, 24) 
Anno: Criminal P. C., S. 233 N. 3; S. 235 N. 2; 
S 239 N. 4. 

(c) Interpretation of Statutes — Construction 
defeating object of law — (Civil P. C. (1908), Pre.) 

— (Criminal P. C. (1898), S. 367) — (Evidence 
Act (1872), Ss. 101 to 103). 

While it is true that the benefit of every 
doubt even in tlie matter of interpretation must 
be given to the accused, a construction which 
would defeat the veiy object of the law must 
be avoided if it is reasonably possible to do so. 

(Para 12) 

Anno: Civil P. C., Pre. N. 7; Criminal P. C., 
S. 367 N. 6; Evidence Act, Ss. 101 to 103 N. 3. 

(d) Criminal P. C. (1898), Ss. 234, 239 (c) — 
Separate trial, 

Section 234 and S. 239 (c) are not mandatory 
hut are permissive. If each of the offences is 
to be proved by distinct and separate evidence 
and this is likely to lead to confusion in the 
trial, the Court might well—and indeed should 
—refuse to tiy more than one offence at one 

time. (Para 20) 

Anno: Criminal P. C., S. 234 N. 5; S. 239 N. 5a. 

(e) Criminal P. C. (1898), Ss. 235, 239 — Same 
transaction. 

In order to constitute one transaction there 
must be some continuity of purpose. 

(Para 21) 

Anno: Criminal P. C., S. 235 N. 2; S. 239 N. 4. 

(f) Evidence Act (1872), S. 9 — Identification — 
(Criminal P. C. (1898), S. 367). 

Identification by one out of four persons 

held not sufficient for conviction. (Para 33) 
Anno: Evidence Act, S. 9 N. 5; Criminal P. C.. 
S. 367 N. 6. 

(g) Evidence Act (1872), S. 9 — Identification — 
(Criminal P. C. (1898), S. 367)). 

Correct identification by three out of four 
persons held sufficient to bring home the guilt 
to the accused. (Para 34) 

Anno: Evidence Act, S. 9 N. 5; Criminal P. C., 
S. 367 N. 6. 

(h) Evidence Act (1872), S. 9 — Identification 

— (Criminal P. C. (1898), S. 367). 

According to the six identifying witnesses 
they had l^^st seen the accused during the 
course of the commission of a dacoity at which 
firing was taking place and did not see him 
again till a year later. Still all of them identi¬ 
fied him and not one of them made mistake: 

Held, that the whole identification became 

suspicioiLS, (Para 43) 

Anno: Evidence Act, S. 9 N. 5; Criminal P. C., 
S. 367 N. 6. 

(i) Constitution of India, Art. 134(l)(c) — Certi¬ 
ficate of fitness. 


The High Court had not differed from the 
earlier decision of the High Court and had only 
held that each case depended upon its own 
circumstances; 

Held, that this was not a fit case for the 
grant of leave. (Para 47) 

Anno; Const, of India, Art. 134 N. 7. 

CASES REFERRED: Paras 

(A) (V21) AIR 1934 Oudli 325; 11 Oudli \VN 

731: 35 Cri LJ 1048 9, 14, 18 

(B) ('49) Cri. Revn. No. 103 of 1949, 

D/- 18-10-1949 (All) 9, 18 

(C) (V40) AIR 1953 All 448: 1953 All LJ 64: 

1953 Cri LJ 1003 9, 21 

(DJ (V41) AIR 1954 All 201: 1953 All LJ 700: 

1954 Cri LJ 426 9, 21A 

G. G. Chatterji aiid Babu Ram Gir, for Appel¬ 
lants; Addl. Govt. Advocate, for the State. 

KIDWAI J.: 

On the night between the 10th and the 11th. 
October 1950, the three houses of Umrao Gaderia, 
Chutta Aliir and Tulsi Teli, facing each other in 
village Bakania, were looted by dacoits said to 
number between 30 and 40. Param Sukh (P. W. 1)» 
a neighbour, was woken up by the noise of the 
dacoity and went to Nimsar, where the police was 
posted in connection with Mela duty, for help. At 
the temple of Lalta Debi he met Head Constable 
Hem Singh and some Constables including P. W. 4, 
Ram Saran and told them about the dacoity. The 
Head Constable directed him to the Station Officer 
Misrikh, Sub-Inspector Ram Karan Singh (P. W. ^ 
38) who was staying in a Dharamshala nearby. The 
Sub-Inspector recorded a first information report 
dictated by Param Suldi, (Ex. 12), and proceeded 
to the spot immediately with the police Constables 
armed with muskets but tliey adopted different 
routes so as to reach the spot from two different 
directions. 

(2) The dacoity was still in progress. There was 
an exchange of fire between the dacoits and the 
police party. Most of the dacoits managed to 
escape with much of the stolen property but 
Chunnu was beaten down with lathis and arrested 
on the spot with some stolen property. Ram Dayal 
who had a pistol, Ram Lai and Badlu received 
gunshot injuries and were also arrested immediately-' 

Ram Dayal and Ram Lai being arrested at the 
scene of the dacoity while Badlu who had managed 
to screep away was captured in a Bajra field. 

(3) Various other persons were arrested on various 
dates and all, except the four persons arrested on 
the spot, were put up for identification on the IRo 
of November and the 13th and 21st December, 
1950. After the completion of investigations the ^ 
persons who had been identified and the four 

sons caught on the spot were prosecuted 
Badlu, Chunnu, Ram Dayal, Ram Lai, Faflff^V* 
Chaiidhi, Bhikari, Bindra, Jia Lai, Tilak, Guhari, 
Puttii, Sukha, Maiku and Dularey were committ^* 
to stand their trial in the Coxirt of Session ^ 
Sitapur, while Ram Singh and Lachhman wero 
discharged. 

(4) In the Sessions Court Chunnu pleaded 

he was not arrested on the spot but at the nie a- 
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Ram Dayal, Ram Lai and Badlu pleaded that they 
were together proceeding about their lawful busi¬ 
ness and were implicated because of police enmity. 
Puttu, Faqirey, Bindra, Bhikari, Maiku, Jia Lai and 
Chaudlii also pleaded enmity with the police. Sukha 
pleaded enmity with the village Chaukidar. Gulzari 
and Tilak pleaded enmity with local zamindars. 
Dularey pleaded enmity between his Samdhi and 
the witnesses. 

(5) The prosecution produced 40 witnesses. Of 
these only P. W. 1 Param Stikli, P. W. 2 Dalla 
son of Chutta, P. \V. 3 Shrimati Moliana, daughter- 
in-law^ of Umrao, P, W. 4 Constable Ram Saran, 
P. W. 5 Shrimati Janka, wife of Umrao, P. W. 6 
Umrao himself, P. W. 7 Kishan, son of Chutta, 
P. Ws. 8, 12, 19, 20, 21, 22, 23, 24 Mangrey. 
Pragi, Simma, Pitambar, Bishnu, Shankar, Natha, 
and Jhalloo neighbours, P. Ws. 9 and 11 Chiddu 
and Misri, sons of Umrao, P. W. 10 Jai Rani, 
daughter of Tulsi, P. W. 13 Narain brother of 
Fulsi, P. W. 34 Tulsi and P. W. 38 Sub-Inspector 
Ram Karan Singh deposed to the factum of the 
dacoity and the participation of the accused in it. 
The rest are more or less fonnal witnesses. 

(6) The learned Additional Sessions Judge con¬ 
victed all the accused before him, except Gulzari, 
against whom he did not consider that there was 
sufficient evidence. All the persons convicted have 
appealed, but only Chunnu, Ram Dayal. Badlu 
Tilak and Jia Lai appellants in Appeal Nos. 76 
and 98 of 1952 are represented by counsel; the 
others have filed jail appeals. Their appeals are 

. Nos. 181 to 189 of 1952. 

(7) Ram Dayal w'as also convicted in a separate 
trial under S. 19(f), Arms Act. He has appealed in 
that case also and his ai^peal is No. 77 of 1952. 

(8) Manna w'as tried separately in respect of the 
same case and he has also been convicted. He has 
filed an appeal through counsel which is No. 427 
of 1952. 

(9) The appeals came up for hearing before one 
of us but at that hearing a point of law was taken 
as to the validity of the trial by the Sessions Judge 
since it was contended that there w^as not one 
dacoity, but three—the dacoity in each house being 
treated as a separate offence—that separate and 
distinct charges should have been framed and that 
they should have been tried separately by reason 
of S. 233, Cr. P. C. It w^as further contended 
that, if I)y reason of S. 239(c) read wtih S. 234, 
Cr. P. C., the three offences could be tried together, 
separate cliarges should, in any case, have been 
framed. Failure to do this was at least an irregu¬ 
larity and, since it has caused prejudice to the ac¬ 
cused, the trial w'as bad and the convictions should 

t be set aside. 

In support of this contention reliance was placed 
by the learned counsel for the appellants upon — 

'Gunno v. Emperor', AIR 1934 Oiidh 325 (A); _ 

'Criminal Revn. No. 103 of 1949, D/- 18-10-1949 
(All) (B)’; — ‘Raj Narain v. The State', AIR 1953 
All 448 (C) and — ‘Jai Dayal v. The State', AIR 
1954 All 201 (D). Since the matter is of consider¬ 
able importance and requires an authoritative deci¬ 
sion, the appeals were referred to a Division Bench 


for disposal. We have now heard full arguments 
in the case. 

(10) Section 233, Cr. P. C., requires a separate 
charge to be framed and a separate trial to take 
place “for every ‘distinct’ offence of which a per¬ 
son is accused". The use of the word “distinct " 
is of great .significance and the Legislature having 
inserted it, we must, so far as possible, give it a; 
meaning and not treat it as redundant. “Ever>' 
distinct offence cannot be treated as having the 
same meaning as "every offence”. The only mean¬ 
ing that the word “distinct” can havt; in the con 
text in which it occurs is to indicate that there 
sliould b(* no connection Ijctw'ecn the various acts 
wdiich give rise to criminal liability. If there i 
such a connection, one action is not “distinct” from 
other actions and each of them, even if it con 
stitutes an offence, does not constitute a “distinct’ 
offence. 


(11) Ihe sole ground upon w'hich it is contended 
that there were three seixn'ate dacoitics in the pre 
sent case is that three different persons living in 
three separate liouses were the victims. This is 
not a proper criterion. There is no difference in 
principle Ix'tween such a case and a case in which 
the victims are three members of a family living 
jointly in one house but each having a separate room 
for his personal nse and eacli having his separate 
personal property. It is not even contended that 
in the latter case there are three separate dacoities 
and three .separate charges should be framed. 

(12) It is true that the offence of dacoity was 
completed the moment that the dacoits removed 
goods from any one of the three houses and that 
they could all have been convicted for dacoity even 
if they had not proceeded to loot any other house. 
This also is no criterion. As soon as the dacoits 
remove any one article, no matter how^ small its 
value, the offence of dacoity is completed and all 
persons participating may be convicted for dacoity, 
but it does not follow' that any other property 
stolen thereafter from other rooms or even the same 
room, w'ould become the subject-matter of a di.stinct 
offence and a separate charge would have to be 
framed. Such an interpretation of the law w'OiJd 
create an impossible situation and, while it is true, 
that the benefit of every doubt, even in tlie matter 
of interpretation, must be given to the accused, a 
construction w'hich would defeat the very object of 
the law must be avoided if it is reasonably possible 
to do so. 

(13) On the other hand it is equally impossible 
to say that because the same group of persons are 
accused of offences of the same nature committed 
on the same night w-ithin a short time of each other 
and at the same place or at places in close proximity 
to each other, there was only one transaction and 
only one offence w-as committed. The question 
really turns upon the circumstances of each case. 
For instance, a group of persons commits a dacoity 
in a particular house and is then ninning away be¬ 
cause the villagers have assembled. While passing 
another house in tlie same village only a short dis¬ 
tance away they find that ft has a deserted appear¬ 
ance, and they enter and loot it. In such a case 
it might well be contended that two separate 
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offences were committed and two separate charges 
should have been framed. The cases upon which 
the appellants* learned counsel relied were really 
cases of this nature. 

( 14 ) In — ‘AIR 1934 Oudh 325 (A)* the same 

group of persons robbed different persons between 

the hours of 6 and 9 in the evening at different 

places on the Kaoria-Colonelganj Road. They were 

charged with having committed six different dacoi- 

ties but there was only one trial and the learned 

Sessions Judge justified this on the ground that 

all the offences were committed in the course of 

the same transaction within the meaning of S. 239(d), 

Cr. P. C. Nanavutty J. held: 

"Now it is quite clear that every offence of 

dacoity committed by the accused was complete 

as soon as the person attacked was robbed and 

his property taken away from him. The mere 

fact that in the course of one night she dacoities 

were committed by a gang of dacoits will not 

make these six dacoities fonn part of one and 

the same transaction.*' 

(15) If we may say so with respect the decision 
of the learned Judge was perfectly correct. The 
charge itself indicated that there were six different 
offences. On the facts proved none of the offences 
was in any way connected with each other except 
that the culprits were common. The evidence re¬ 
quired to prove them would be different. Even if, 
by chance, some witnesses were the same, they 
would have to prove entirely different facts in 
respect of each offence. The six charges were 
rightly framed under S. 233, Cr. P. C. 

(16) Once separate charges have been framed 
under S. 233, Cr. P. C., a joint trial could only 
take place where only one individual was involved 
if the conditions laid down either in S. 234 or in 
S. 235 were fulfilled and, where several persons 
were concerned, if the conditions of S. 239 were 
fulfilled. Clauses (c) and (d) of S. 239 correspond 
to Ss. 234 and 235 respectively. Section 239(c) and 
S. 234 deal with the case of offences of the same 
kind committed even at long intervals of time pro¬ 
vided that the interval is not more than 12 months 
in all. Under these sections, however, only three 
of such offences can be tried together and obviously 
the trial of six similar offences would not be justified. 

(17) Section 235 and S. 239(d) do not deal with 
offences of the same kind but with 'different' 
offences. In this case there is no limitation as to 
the number of offences which might be tried to¬ 
gether, but the condition is that they must be the 
result of acts done in the same transaction. This 
is made perfectly clear by the illustrations to S. 235, 
and a very common instance is a riot in which 
persons may be charged under Ss. 147, 148, 323, 
325 and 304/149 in one trial. It is obvious that 
in the case before Nanavutty J., it could not 
possibly be said that any one of the six dacoities 
arose out of any act done during the course of any 
preceding or succeeding dacoity. Section 239(d), 
Cr. P. C., did not, therefore, justify a joint trial 
and a conviction resulting from a joint trial had to 

dsids 

(18) Sapru J. in — 'Criminal Revn. No. 103 of 
1949, D/- 18-10-1949 (All) (B)\ followed the case 
•f — ‘AIR 19-34 Oudh 325 (A}' and held: 


"There is no force in the argument that as the 
offences were committed on one and the same 
night they must be deemed to form part of a 
series of acts so connected together as to form- 
the same transaction.” 

(19) We see no reason to differ from this exposi¬ 
tion of the law. In tlrat case it was assumed that 
two separate and distinct dacoities had been com¬ 
mitted. We do not know on what data this con¬ 
clusion was based but we see no reason to doubt 
the correctness of the inference drawn by the 
learned Judge. On the basis of two separate 
dacoities S. 239(d), Cr. P. C., would have no appli¬ 
cation. The leamed Judge was, however, consi¬ 
dering, as the language used by him indicate.s, only 
Ss. 235 and 239(d), Cr. P. C. His attention does, 
not seem to have been drawn to S. 239(c), Cr, 
P. C., read with S. 234, Cr. P. C., and we cannot 
say what his decision would have been had he been 
called upon to consider those sections. 

(20) We would like to make it clear at this point 
that Ss. 234 and 239(c), Cr. P. C., are not manda¬ 
tory but are permissive. If each of the dacoities 
(or other offences) were to be proved by distinct 
and separate evidence and this was likely to lead to 
confusion in the trial, the Court might well—and 
indeed should—refuse to try more than one offence 
at one time. That might have been one of thd 
considerations present in the mind of Sapru J. when 
he set aside the trial and the conviction resulting 
from it. In the present case, as we will presently 
show, that consideration does not apply. 

(21) In — ‘AIR 1953 All 448 (O* our learned 
brother Brij Mohan Lai J., followed the two earlier 
decisions. In that case, although the dacoities were 
committed the same night in the same hamlet by 
the same persons, it was assumed that there were 
8 ‘distinct dacoities' and on this assumption it Wiis 
held that it could not be said that they were com¬ 
mitted in the course of the same transaction. The 
criterion laid down is that in order to constitute one 
transaction there must be some continuity of pur¬ 
pose. We respectfully agree that this is the tnie 
criterion. In the present case the evidence which 
we will discuss later, does establish a continuity of 
purpose. 

(21A) The last case upon which reliance was 
placed was that of — 'AIR 1954 All 201 (D)*. 

that case also there were separate and distinct 
offences although they were all committed by the 
same group of persons at the same time and place 
within a short space of time. It was held that the 
framing of a composite charge in such a case in¬ 
fringed the provisions of S. 233, Cr. P. C., and 
that if it was shown that the accused had been pre¬ 
judiced the trial was vitiated. 

(22) In the present case the position is entir^y 
different. It cannot he said that the looting of the 
houses of three persons were distinct offences. R 
is tnie that the looting commenced at Umraos 
house, and then the dacoits went to 

house and finally to Tulsi’s house, but there 
dent evidence to prove that the looting of all t 
houses was carried on simultaneously. After all c 
dacoits had to commence with some house or other 
but the fact that thev commenced with Umraos 
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jhouse does not mean tliat they had completed 
|raiisucking it before passing on to tlie next house. 

(23) Param Sukli (P. W. 1) states tliat when he 
came buck with the Sub-Inspector he saw dacoits 
going in and coining out of these houses”. The 
same statement is made by P. W. 4 Constable Ram 
Suron, who was one of tlie police party, P. \V. 8 
Mangrey, a neighbour, P. \V. 9 Chiddu, P. VV. 21 
Bishunu, P. \V. 23 Natha and P. W. 24 Jhalloo. 
P. VV. 3, Mohuna, daughter-in-law of Cmrao, also 
states tliat the dacoits left her house only when 
tlie pohce arrived which obviously means that they 
were still looting her house while the houses of 
Chutta and Tul-si were lieing looted. P. W. G Umrao 
also says tliat when the police party anived the 
dacoits were in front of his house as well as the 
houses of Chutta and Tulsi. Even, however, if the 
ransacking of all the houses was not going on at 
the same time and the three houses were looted one 
after tlie other, tliat would not have the effect of 
proving tliree “distinct” offences. There would 
even in such a case be sufficient continuity of pur¬ 
pose to make it one offence. 

(24) It was in connection with the looting of the 
thi-ee houses that gunshots were exchanged between 
the dacoits and the police. The witnesses are all 
tlie same and except for tlie four persons caught on 
die spot the rest of the accused were sent for 
trial as a result of identification by various persons. 
It would be impossible for the identifying wit¬ 
nesses to connect any accused person with the loot¬ 
ing of any particular house. All that is said is that 
they were seen coming in and going out of the 
various houses during tlie course of the dacoity. It 
is obvious, therefore, that if the cases were dealt 
with separately the evidence would have to be 
exactly the same in each case and would prove 
exactly the same facts. There was thus only one 
dacoity and it is unnnecessary for us to consider 
whether, if there were several dacoitics, a compo¬ 
site charge has caused any prejudice to the accused. 

(25) The trial not having been vitiated by any 
illegality or irregularity the question that arises is 
how far the case against each of the accused is 
established. 

(26) The first set of appellants, (Criminal Appeal 
No. 76 of 1952) arc Chunnu, Ram Dayal and Badlu. 
Of these the first two are alleged to have been 
arrested the same night on the spot and the third 
in a ‘Bajra’ field a short distance off in a wounded 
condition. Ram Lai appellant in Criminal Appeal 
No. 182 of 1952 is also said to have been captured 
on the spot. They all deny that they were arrested 
at the spot. Chunnu pleaded that he was suddenly 
caught in the Mela area and has been implicated 
out of enmity. The other three also pleaded im¬ 
plication out of enmity. Their case was that Ram 
Dayal had brought his tobacco shop to the fair and, 
becaase his stock had been exhausted, he had gone 
home to Rampura with the other two to fetch some 
more during the early hours of the morning. When 
they were returning they were challenged by some 
persons sitting by the road side and, on their re¬ 
fusal to stop, they were fired upon and caught. A 
pistol is said to have been recovered from the pos¬ 
session of Ram Dayal and he was prosecuted under 


S. 19(f), Arms Act, He was convicted in that case 
also and he has appealed. His umxtA is No, 77 of 
1952. 


(27) There is ovcrwlielrning evidence to prrjve the 
capture of three of the pcrstais in front of the Jiouso 
of Umrao and others on the night of the dacoity and 
of the capture of one person in the ‘iiajra’ field. 
It is objected, however, that tliere is nothing in 
the prosecution evidence to prove tliat it was lianv 
Dayal, Chunnu and Rain Lai that were captured at 
night or that it was Badlu who was captured in 
the Bajra field. It is further contended that thercr 
is no evidence to show that any of them took part 
ill the dacoity since they were not put up for identi¬ 
fication. 

(28) Whether the four appellants mentioned above 
were or were not known to the witnesses from be¬ 
fore, it IS clear that tliey got to I)e known wneii 
they were captured. There was no question, there¬ 
fore, of tlieir being put for identification. B. W. 1 
Raram Sukh deposes to the capture of the four per¬ 
sons and refers to them by name and states that, 
although he did not know tJiem from before, ht- 
came to know their names at the time of the 
arrest. P. W. 4 Police Constable Rain Saran, P. W 
19 Simma, P. W. 21 Bishunu and P. \\'. 23 Nath:i 
pointed out in Court to Ram Dayal, Ram Lai, 
Chunnu as the three persons captured and to Badhi 
as tlie person captured in tlie Bajra field. P. W 38 
Sub-Inspector Ram Karan Singh also proves that 
It was the four persons arrested on tlie spot that 
he brought to tiie police station and sent to jail 
and they were the four appellants named above. 
There can thus be no doubt as to tlie identity of the 
persons arrested on tlie spot. 


(29) As to their connection with the dacoity, it is 
clear from the evidence, leaving aside the evidence 
of the rccoveiy of stolen property from their posses¬ 
sion that Ram Dayal, Ram Lai and Chunnii 
\vcre captured in front of the three liouses looted 
after an exchange of fire with the police. Two of 
them Ram Dayal and Ram Lai had gun-shot injuries 
and the evidence satisfactorily proves that the gun¬ 
shots were received during the course of police 
filing. Apart from the inmates of the houses looted. 
It was only tlie dacoits who were in t!ie open spacj 
in front of the three houses looted. The spectators 
were at some distance and were keeping behind 
comers, as was quite natural when firing was going 
on both sides. This evidence is quite sufficient to 
establish that they were among tlie dacoits. 

(30) As to Badlu, his whereabouts were traced by 
reason of the track he left in proceeding from the 
scene of the dacoity to the Bajra field. He was in¬ 
jured in both his feet and must have dragged him¬ 
self to the field beyond which he could not go 
owing to his injuiies. He must, therefore, have left 
a distinct track and this track connects him with 
the dacoits since it establishes that he received in¬ 
juries during the police firing i.e. that he was among 
the persons in front of the three looted houses and 

that It w'as from there that he proceeded to the 
field. 


(31) The defence story cannot be accepted There 
was no reason why persons—presumably a police 
party— would start firing at passershy on a road at 
a time when the mela was in full swing and pQ- 
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grims would be passing at all hours. The evidence 
therefore, satisfactorily brings home the guilt to 
Chunnu, Ram Dayal Badlu and Ram Lai and Cri¬ 
minal Appeals Nos. 76 and 182 of 1952 are dis¬ 
missed. 

(32) The fact that a pistol was recovered from 
the possession of Ram Dayal is proved by all the 
witnesses produced against him in the Arms Act 
case, i.e. P. W. 1 Param Sukh, P, W. 3 Sub-Inspec¬ 
tor Ram Karan Singh and P. W. 4 Sub-Inspector 
Jai Karan Singh. There is no reason to disbelieve 
this evidence. The conviction of Ram Dayal under 
the Arms Act must also be maintained and Criminal 
Appeal No. 77 of 1952 is dismissed. 

(33) Criminal Appeal No. 98 of 1952 has been 
filed by Tilak and Jia Lai. Tilak was identified by 
four persons P. W. 11 Misri, P. W. 9 Chhidu, P. W. 
‘22 Shanker and P. W. 21 Bishnu. In the parade 
-at which Tilak was put up, Misri identified two 
persons correctly and four wrongly. Bishnu iden¬ 
tified three correctly and picked out three wrong 
persons. Shanker identified two persons correctly 
and made two mistakes. None of the three persons 
can be relied on and only the evidence of Chhidu 

^remains, but one identification is not sufficient. The 
jappeal of Tilak must be allowed and his conviction 

*sct aside. 

(34) Jia Lai has also liecn identified by four wit¬ 
nesses P. W. 1 Param Sukh, P. W. 2 Dalla, P. W. 7 
Kishin and P. W. 22 Shanker. The results shown 
By the last three are good, while Param Sukh is 
worthless as an identifying witness. Correct iden¬ 
tification oy three persons is, however, sufficient to 
bring home the guilt to Jia Lai and his appeal must 

fail. 

(35) Sukh (appellant in Criminal Appeal No. 181 
of 1952) was arrested on 21-11-1952 and he was 
brought to the Sitapur Jail according to the finding 
of the learned Sessions Judge, on 22-11-1952. Some 
of the identifying witnesses also came from the 
same locality on the same day by the same train 
and the appellant was put up for identification by 
them on the same day. He pleaded that he was 
shown to them on the way while travelling with 
them. This is a possibility which is not excluded. 
The case against him becomes doubtful. His appeal 
must be allowed and his conviction set aside. 

(36) Dularey (appellant in Criminal Appeal No. 
183 of 1952) has been identified by no less than 
nine witnesses at the identification parade. Some 
of them, iiowever, failed to identify him in the 
Committing Magistrate's Court and otliers in the 
Sessions Court. The only witnesses that remained 
consistent in their identification are P. W. 3 Man- 
grey and P. W. 24 Jhallo. Of these in one of the 
earlier parades Mangrey identified three persons 
correctly and made five mistakes and in the other 
he idenlified three persons correctly and made one 
mistake. These identifications by him are about 50 
per cent, and it is only Jhallo’s evidence that can 
be treated as reliable. It would, however, be un¬ 
safe to convict on one good evidence of identifica¬ 
tion only. His appeal must also therefore be allowed 
and his conviction set aside. 

(37) Puttoo appellant in Criminal Appeal No. 184 
of 1952 v/as correctly identified by P. W. 7 Kishan, 


P. W. 9 Cheddu, P. W. 19 Simma all of whom are 
good identifying witnesses. The case has, there¬ 
fore, been brought home against him and his appeal 
must be dismissed. 

(38) Bindra is appellant in Criminal Appeal No. 
185 of 1952. He has been correctly identified by 
P. W. 2 Dalla, P. W. 7 Kishan. P. W. 23 Natha 
and P. W. 19 Simma all of whom are good identi¬ 
fying witnessess. His participation in the dacoity 
is thus established by good evidence and his appeal 
must fail. 

(39) Bhikhari (Criminal Appeal No. 186 of 1952) 
was correctly identified by a very large number of 
persons. The evidence of most of them has been 
rejected by the learned Additional Sessions Judge 
but there is no reason to reject the evidence of 
P. W. 7 Kishan. P. W. 10 Jai Rani, P. W. 19 
Simma and P. W. 24 Jhallo. This evidence is 
sufificient to bring home the guilt to Bhikhari whose 
conviction must be upheld. 

(40) Maiku (Criminal Appeal No. 187 of 1952) 
has been identified by P. W. 7 Kishan, P. W. 19 
Simma, P. W. 21 Bishan, P. W. 23 Natha, P. W. 
24 Jhallo. Identification by Bishan is not trustworthy 
by reason of the large number of mistakes which 
he made and it must be rejected but there is no 
reason to doubt the correctness of the identification 
by the remaining witnesses. The participation of 
Maiku in the dacoity is established by sufficient 
evidence and his appeal must fail. 

(41) Faqirey (Criminal Appeal No. 188 of 1952) 
has been correctly identified by four witnesses of 
whom P. W. 1 Param Sukh is unreliable as a wit¬ 
ness of identification. There is, however, good evi¬ 
dence of identification by P. W. 5 Srimati Janka, 
P. W. 9 Chedda and P. W. 19 Simma. His appeal 
too must fail. 


(42) Chauthi (Criminal Appeal No. 189 of 1952) 
was correctly identified by four persons but two of 
them failed to identify him in the Sessions Court. 
We are left with P. W. 7 Kishan & P. W. 19 Simma 
identification by whom has been good throughout. 
Thus the crime is brought home to him by sufficient 
evidence and his appeal must be dismissed. 

(43) Manna has been tried separately for the 
same dacoity because he could not be caught earlier. 
After his arrest he was put up for identification in 
jail and out of the large number of witnesses sent 
up for the purpose of identifying the accused of 
this very dacoity, only six were chosen to be sent up 
to identify him. All of them identified him and not 
one of them made a mistake. This is rather a re¬ 
markable result when it is recollected that according 
to the witnesses they had last seen this man during 
the course of the commission of a dacoity at which 
firing was taking place and did not see him agf**” 
till a year later. The whole identification becomes 

suspicious. . 

(44) It is said that he was absconding but al¬ 
though a warrant is said to have been obtained for 
the arrest of Manna it has not been produced and 
it is admitted that no proceedings were taken un¬ 
der Ss. 87 and 88. Further Manna's name is not 
shown in the first charge-sheet as an ^^scondmg 
accused although the investigating officer state 
that he had got to know his name before he Wea 
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the charge-sheet. In tliese circumstances his con¬ 
viction depending, as it does, only upon evidence ol 
identification cannot be upheld. 

(45) The result is that we dismiss Criminal 
Appeals Nos, 76 of 1952 (Chunnoo, Ram Dayal and 
Badlu), 77 of 1952 (Ram Dayal). They are on bail; 
they shall surrender to serve out the remainder of 
their sentence; 182 of 1952 (Ram Lai), 184 of 1952 
(Puttoo), 185 of 1952 (Bindra). 186 of 1952 (Bhi- 

^ khari), 187 of 1952 (Maiku), 188 of 1952 (Faqiray) 
and 189 of 1952 (Chauthi) are also dismissed. Cri¬ 
minal Appeal No. 98 of 1952 is allowed so far as it 
is on behalf of Tilak. His conviction and sentence 
are set aside. He is on bail. He need not surrender. 
His bail bonds are cancelled. In so far as this 
appeal relates to Jia Lai, it is dismissed and he 
should surrender to serve out the remainder of his 
sentence. 

(46) Criminal Appeal Nos. 181, 183 and 427 of 
1952 are allowed. The conviction and sentences of 
Sukha, Dularey and Manna are set aside. Sukha 
and Dularey shall be released forthwith, unless 
they are required in connection with some other 
oEence. Manna is on bail. He need not surrender. 
His bail bonds are cancelled. 

(47) The learned counsel for appellants in Ap¬ 
peals Nos. 77 and 98 of 1952 prayed for leave to 
appeal to the Supreme Court on the ground that 
an important question of law as to the validity of 
the trial arose. We have not differed from the 
earlier decisions of this Court and have only held 
that each case depends upon its own circumstances. 
We accordingly did not consider this to be fit case 

I for the grant of leave and we reject the prayer. 
D.H.Z. Order accordingly. 
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Mst. Reoti Devi, Defendant-Appellant v. Pt. 
Bhagwan Dayal, Plaintiff-Re.spondent. 

First Appeal No. 486 of 1944, against Order 
of Civil Judge, Agra, D/- 27-4-1944. 

(a) Hindu Law — Joint family — Some mem¬ 
bers, if can form corporate body within larger 
joint family — 25 Mad 149, Dissented from. 

Per Gurtu J. : So long as the family remains 
an undivided unit two or more members there¬ 
of, whether they be members of different 
branches or of one and the same branch of 
the family, can have no legal existence as a 
separate independent unit, but if they comprise 
all the members of a branch or of a sub- 
branch, they can form a distinct and separate 
corporate unit within the larger coiporate unit 
and hold property as such. 25 Mad 149, Foil. 

(Para 13) 

Per AgaiAvala J. contra : Tliere is no valid 
reason why two or more members of a larger 
joint family, whether belonging to one branch 
or not, may not form a separate joint family 
and acquire property by their joint labour and 
exertions as members of a smaller joint family 
•— a corporate unit by itself. 25 Mad 149, Dis¬ 
sented from. (Para 55a) 

1964 All./lOl & 102 


The question whether in a particular case 
some of the members of a larger joint Hindu 
family, who have jointly acquired property 
separately from tlie other members of the 
larger family, have acquired it as joint family 
property of their .separate independent unit or 
tliey have acquired it as tenants-in-cornmon in 
their individual right, is a matter of intention 
and proof. One important test in ascertaining 
tlie intention of joint acquirers — whether 
they intended that the joint acquisition should 
be impressed witli the character of joint 
family property or not — is to find out whe¬ 
ther they intended that tlieir interest in the 
property so acquired will be of the same 

nature as they would have in tlie joint pro¬ 
perty of an original joint family of which 

they are the survivors. If that was not their 
intention they could not be said to have ac¬ 
quired the property as members of a joint 
Hindu family. (Para 56) 

(b) Hindu Law — Joint family — Re-union — 
What constitutes. 

Per Gurtu J. ; Once there has been a sepa¬ 
ration, there is a heavy onus on the party 
asserting a re-union. To constitute a “re¬ 

union”, there must be an intention of the 
parties to re-unite in estate and interest. The 

mere fact that tlie parties who have separated 
live together or trade together after partition, 

by itself, would not amoimt to a “re-union.” 
‘Re-union’ implies an agreement between the 
parties to re-unite in estate with the intention 
to remit themselves to the former status as a 
member of a joint family. A re-union in estate 
also must take place between the very per¬ 
sons who are parties to the original partiUon. 

(Paras 16 and 17) 

(c) Civil P. C. (1908), S. 11 — Decision of re¬ 

venue Court under Agra Tenancy Act — Decision 
if operates as res judicata — (Tenancy Laws _ 

Agra Tenancy Act (3 of 1926), Ss. 230, 271 and 
272). 

Per Gurtu J.: Since the revenue Court un¬ 
der the Agra Tenancy Act is a Court of exclu¬ 
sive jurisdiction, S. 11, Civil P. C., would not 
apply in terms, but the principles thereof 
would apply, and a decision of the revenue 
Court could operate as ‘res judicata’ in sub¬ 
sequent civil proceedings. (Paras 36, 37) 

Per Agarwala J. (contra): The mere fact 
that the decision of tlie Civil Court is in- 
coiporated in the decree of the revenue 
Court does not mean that the decision on the 
issue of proprietaiy title is of the revenue 

Court and, fiuther, it does not mean that the 
revenue Court had exclusive or even con¬ 
current jurisdiction to try that issue. A read¬ 
ing of Ss, 230, 271 and 272, Agra Tenancy 
Act, shows that the revenue Courts are de¬ 
barred from ti-ying the issue of proprietary 
title. The judgment and decree of the revenue 
Court, therefore, could not be said to operate 
as Tes judicata’ on the question of proprie¬ 
taiy title on any general principles of law. 

(Paras 62, 63) 
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The decision of the civil Court on the 
issue of proprietary title, though given on an 
issue, will however, be binding as if it were 
given in a suit between the parties on the 
same principles as are laid down in S. 11, 
Civil P. C. The limitations imposed by S. 11 
will govern the matter and the decision of 
the civil Court in the former suit will only be 
binding in the subsequent suit, if the fonner 
civil Court which decided the issue of pro¬ 
prietary title was competent to try the subse¬ 
quent suit. (Para 64) 

Anno; C. P. C., S. 11 N. 76. 

(d) Hindu Law — Joint tenancy. 

Per Gurtu J. ; The Courts do not lean to¬ 
wards the creation of joint tenancies, and so 
far as Hindu Law is concerned, except in the 
case of co-parcenary between the members of 
an undivided family, the principle of joint 
tenancy is unknown to Hindu Law. 

(Para 43) 

(e) Hindu Law — Joint family — Presumption 

— Separation — Burden of proof — (Evidence 
Act (1872), Ss. 101 to 103). 

Per Agarwala J. : The ordinary presump¬ 
tion of Hindu Law is tliat a Hindu family is 
joint and continues to be joint and the bur¬ 
den of proving separation is on the party 
alleging it. In order to prove separation, it is 
not enough to show that different members of 
the family lived, i.e., resided and messed 
separately. It is necessary to establish that 
either there was a partition of the joint 
family property by metes and bounds or at 
least that the members of the family dealt 
with it as if they had separate defined shares 
therein. (Para 50) 

Anno: Evidence Act, Ss. 101 to 103 N. 47. 

(f) Hindu Law — Joint family — Some mem¬ 
bers living together — Propei*ty acquired by them 

— Presumption. 

Per Agarwala J. : The mere fact that some 
members of a joint family lived together and 
messed together would not be enough to 

raise the presumption that the property ac¬ 
quired by them was their joint family pro¬ 
perty. (Para 60) 

(g) Tenancy Laws — Agra Tenancy Act (3 of 

1926), S. 271 — Competent Civil Court. 

Per Agarwala J. : By the expression ‘com¬ 
petent Civil Court’ to w'hich the issue of pro¬ 
prietary title has to be referred by the re¬ 
venue Court, is meant the Civil Court which 
has jurisdiction to try a suit in respect of the 
title to the propeily in question. (Para 62) 

(h) Civil P. C. (1908), S. 11 — Limitations im¬ 
posed upon application of doctrine of ‘res judi¬ 
cata’. 

Per Agarwala J. : Under S. 11 certain limi¬ 
tations are imposed upon the apph’cation of 
the doctrine of ‘res judicata’. These limita¬ 
tions apply only to suits and the wnider princi¬ 
ples of the doctrine of ‘res judicata’ do not 
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(Para 63) 


Anno; C. P. C., S. 11 N. 3. 

(i) Civil P. C. (1908), S. 11 — Subsequent suit 

Per Agarwala J.; S. 11 applies the bar of 
‘res judicata’ only if the Court which tried 
the former suit or issue was competent to try 
the subsequent ‘suit’, i.e., the whole of the 


(Para 65) 


Competent 


subsequent suit. 

Anno: C. P. C., S. 11 N. 21. 

O’) Civil P. C. (1908), S. 11 - 
Court — Subsequent suit based on cause of 
nature covering not only property in dispute in 
previous suit but also rest of properties. 

Per Agarwala J.: A party cannot be allowed 
to get round the bar created by S. 11 by the 
mere device of adding some more property 
to the property in dispute in the previous suit 
and by raising the valuation of the subject- 
matter of the subsequent suit tlius making it 
non-cognizable by the Court which decided 
the former suit. But where the subsequent 
suit is based on one cause of nature, which 
covers not only the property in dispute in the 
previous suit but the rest of the properties. 
Section 11 can have no application. 

(Para 65) 

Anno: Civil P. C., S. 11 N. 80 Pt. 1. 

CASES REFERRED: Paras 

(A) (’02) 25 Mad 149: 11 Mad LJ 353 

13, 14, 52, 53 

(B) (’08) 30 All 352: 5 All LJ 339 14, 52, 54 

(C) (V40) AIR 1953 SC 487: 1953 SCJ 700 

(SC) 14, 52, 54 

(D) (V24) AIR 1937 All 481: ILR (1937) 

All 628 32, 62 

(E) (V40) AIR 1953 SC 33: 1953 SCR 154 

(SC) 33, 63 

(F) (’35) 62 Cal 671: 39 Cal \VN 1140 

(G) (Tl) 33 All 41:, 7 Ind Cas 697 

(H) (V9) AIR 1922 PC 201: 20 All LJ 839 
(PC) 

(I) (VIS) AIR 1931 All 28 (2): 53 All 62 

(J) (V3) AIR 1916 PC 78: 43 Ind App 91 (PC) 63 
J. Svvarup, for Appellant; Gopal Behari, for 

Respondent. 

GURTU, J.: 

This is a defendant’s appeal. It is necessary to 
set out the pedigree printed at page 2 of the 
paperbook, as it will help in the appreciation of 
the case of the parties— 

(See pedigree on page SOS) 

(2) The plaintiff’s case has been stated as 
follows: 

(3) Lachhman Prasad and his sons held 
perties detailed in Sch. “A” which are still in the 
joint undivided possession of the male descen¬ 
dants and are held by them in coparcenary as 
joint Hindu family properties, and there ne^r 
was a separation between Lachhman Prasads 
issues after his death. One of the wives of Ka^ J 
Ram, uncle of the plaintiff Bhagwan Dayal, useo 
to reside in the ancestral house in villago 
Naugaien, district Farrukhabad, where the other 
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Pandit Kashi Bam (died on 12th Oct. 1924, 

leaving no male issues). 


Mat. Batashi (daughter) (died about 1921) 


Balak Bam 


Sia Kam 


Pandit Jwala Prasad 
(died in 1908) 


I 

Baghubar Dayal (died on 26th Feb., 
1933, leaving no male issues). 

4 


Eanwari Lai (died in 1914, 
leaving no male issues). 


(1) Bj first wife 


Msb. Saraswati (daughter) 


Lala Ram (died in 1942) (2) By list. Bevti Devi, 

second wife, defendant 


9 

Bubu Ram 
(died in 1942) 


Bhagwan Dayal 
Phintifi 


Rara Lai 
(died in 10141 


Ajudhia i'rastd 



Mst. Daya Vati (minor). 

brother Jwala Prasad lived with his own wife. 

Kashi Ram was in service for about thirteen years 
at Lucknow and at Agra, but he gave up service 
about the year 1885 A. D. and then he, along 
with the plaintiff and the plaintiff’s brotlier 

Raghubar Dayal, started a business in Agra which 
was carried on with the joint labour, skill and 
efforts of tlie three of them. The properties 

detailed in Sch. “B” were purchased out of the 
funds acquired in this way, and were never made 
part of the ancestral property belonging to the 
coparcenary. 

(4) Kashi Ram, Raghubar Dayal and Bhagwan 

Dayal constituted a joint family of their OWTJ 

within the larger joint family. After tlie death of 
Kashi Ram, the plaintiff and Ragluihar Dayal, as 
survivors of this smaller joint family, carried on 
as before, and properties entered in Sch. "C” were 
jointly acquired. After tlie death of Raghubar 
Dayal, the plaintiff became the sole suivivor and 
owner of the entire assets of this smaller joint 
family entered in Schs. “B” and "C”, and there¬ 
after the plaintiff acquired by himself, the pro¬ 
perties entered in Sch. “D” as the sole surviving 
coparcener. The ancestral assets and the assets of 
this smaller joint family were kept separate at all 
times. 

(5) The plaintiff’s alternative case is that if sepa¬ 
ration between Lachhman Prasad’s issues be 
proved^ to Iiave taken place after Lachhman 
Prasad’s death, then Kashi Rarn, Raghubar Dayal 
and the plaintiff constituted a re-united joint Hindu 
family. Further, the plaintiff’s case is that in a 
suit (No. 15 of 1939) of the revenue Court, a 
decree had been passed which cast a cloud, and 
tended to affect tlie rights of the plaintiff adversely, 

(6) The said decree was passed in a suit for 
profits brought by the defendant, Smt. Revti Devi, 
in respect of her share of the profits of village 
Chaoli entered in the present suit in Sch. “B”. 
She claimed the profits in respect of a half share 
in the said village as the widow of a separated 
Hindu. In that suit, the issue sent down by the 
revenue Court under the provisions of S. 271, Agra 
Tenancy Act, 1926, “whether the defendant was 
proprietor of a half share in Chaoli” was answered 


in Smt. Revti’s favour by the learned Munsif, 
a decree had been passed by the revenue Court 
on tiiat basis in Smt. Revti’s favour. 

(7) Tho plaintiff claimed a declaration that the 
properties detailed in Sells. '‘B”, "C" and ''D" of 

the plaint are the sole and absolute properties of 

the plaintiff, and that the decree in revenue Court 

suit No. 15 of 1939 of the Coiut of the Sub- 

Divisional Officer, Agra, dated 3-2-1941, is null and 

void. An injunction was also prayed for against 

the defendant restraining her from executing the 
said decree. 

(8) The defendant Revti Devi, wife of Raghu¬ 
bar Dayal, filed a written statement in which she 
stated that the sons of Laclihman Prasad lived 
separately and carried on cultivation separately. 
It was also stated that the descendants of Jwaia 
Prasad also separated and carried on their culti¬ 
vation separately. The existence of any joint pro¬ 
perty belonging to Lachhman Prasad’s family or 
the accruing of any income therefrom was denied. 
It w'as pleaded that Kashi Ram was the sole owmer 
of the business started by him and of the property 
purchased out of that business. It w^as pleaded 
that Raghubar Dayal and Bhagwan Dayal had no 

share in the business during the life-time of Kashi 
Kam. 


L' 1 S- iiic ueucil o 

Kashi Ram. Raghubar Dayal and Bhagwan Daja 
became the owmers of a moiety share each in tin 
properties purchased and acquired by Kashi Ram 
under his will dated 13-9-1919. It was pleader 

property which was purchasec 
alter the death of Kashi Ram was owned half and 

half by Raghubar Dayal and Bhagwan Dayal 
plam ifiF and that after the death of Raghubai 
Daya , the defendant was the orrmer of Raghubar 
Dayal s share and also had a half share in every¬ 
thing purchased subsequently because it was pur 
chased out of tire assets in which she had a half 
share The case of re-union set out in paragraph 
9 of the plaint was not admitted. There was also 
a plea that the judgment in revenue suit No 15 
of 1939 was final and binding on the parties.' 

1 ^ 1 m A e was of the view 

that smee Kashi Ram belonged to a separate 
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branch and out of the four sons of Jvvala Prasad 
only two joined with Kashi Ram, a joint family 
within a joint family was not created, and that 
Kashi Ram, Raghubar Dayal and Bhagwan Dayal 
in themselves, could not form such a smaller joint 
family under the Hindu Law. The learned Civil 
Judge came to the conclusion that Raghubar Dayal 
and Bhagwan Dayal had separated from their 
brothers, Banwari Lai and Ramlal, that there had 
been a separation also, so far as Kashi Ram was 
concerned, in the family of Lachhman Prasad, but 
that Kashi Ram, Raghul^ar Dayal and Bhagwan 
Dayal plaintiff had reunited in fact, though the 
plaintiff could not be said to have legally re¬ 
united with Kashi Ram as it was not shown that 
the plaintiff was in existence when Kashi Ram 
separated. 

The view of the learned Civil Judge seems to 
l)e that qua the share of Kashi Ram, the position 
was that it was Kashi Ram’s self-acquired propeity, 
but since Kashi Ram had willed the property to 
l)Oth Raghubar Dayal and Bhagwan Dayal, and 
they had re-united amongst themselves also when 
they re-united with Kashi Ram, therefore, the pro¬ 
perty which came to them by will had, by the 
fact of their living jointly, messing jointly and 
managing jointly, been given the impress of joint 
family property. 

The learned Civil Judge was clearly of the view 
that Kashi Ram could not be said to be joint with 
liis nephews, Raghubar Dayal and Bhagwan Dayal, 
and that his share of the property must be deemed 
to have belonged to him in severalty. So far as 
the issue of 'res judicata’ was concerned, the view 
of the learned Civil Judge was that so far as 
village Chauli was concerned, the question of title 
could not be gone into and the claim about half 
of Chauli village was barred by the rule of ‘res 
judicata’. 

(10) The controversy in this appeal has centred 
round several points and it is desirable to deal 
with each point under a separate sub-head. 

A.—Was there a separation, or did Lachhman 
Prasad’s male descendants continue to live jointly? 

HI) Tlie plaintiff’s case, as set out in the plaint 
as regards this point, was perfectly clear that 
there never had heen a separation. On the other 
hand, the defendant’s case was that the sons of 
Lachhman Prasad lived separately and that the 
descendants of Jwala Prasad had also separated. 

(12) Learned counsel for the plaintiff-respondent 
contended in arguments that there had, in fact, 
been no separation at all. He argued that if there 
was once a joint Hindu family and if it possessed 
some property, the presumption was that the entire 
family continued joint and that the burden of prov¬ 
ing separation was on the person asserting it, 
namely, here on the defendant. Learned counsel 
invited attention to the following pieces of evi¬ 
dence and argued that the continued existence of 
a joint family and property is proved. 

(i) Statement of Puttu Lai, page 391, at 
pages 392-393 which runs as follows— 


"I am the brother and the General Attorney of 
the plaintiff (Mst. Revti Devi). I cannot say 
the numbers of the occupancy holdings at 
Naugaien, nor can I state the Mahak. The 
occupancy holdings have been in existence from 
the time of the father of Kashi Ram and Jwala 
Prasad. The houses and groves had been iu 
existence from the time of the father of Jwala 

Prasad. Kashi Ram, Raghubar Dayal 

and Bhagwan Dayal used to live at Agra in one 
and the same house, and they were joint in mess. 
Kashi Ram was the head.'’ 


But this’ witness also said that— 

“Jwala Prasad and Kashi Ram partitioned the 

fields privately. The houses and groves 

too were partitioned. After the death of 

Kashi Ram, Bhagwan Dayal and Raghubar 
Dayal became separate, but the business remain¬ 
ed joint. Both of them used to live separately 

in one Haveli... In the life-time of 

Raghubar Dayal, the goods of Bhag>^’an Dayal 
and Raghubar Dayal used to be kept separate. 

(ii) Revti Devi’s evidence, page 397, at page 
399 bottom, which runs as under— 

“Those fields were of the time of Kashi Ram’s 
father.” 

But she also says that— 

“A partition in respect of these fields might have 
taken place beforehand.” 

In her examination-in-chief, she has clearly stated 
that Bhagwan Dayal, Banwari Lai, Raghubar 
Dayal and Ram Lai lived separately, and that Kashi 
Ram and Jwala Prasad also lived separately. 
Therefore, although the evidence suggests that 
there was once joint status and joint property, it 
also tends to show that there was subsequent 
separation, and at least an informal partition of 
joint property. The learned Civil Judge has r^ 
lied upon the statement of Smt. Revti Devi which 
suggests partition, and has pointed out that even 
the plaintiff has asserted that the two other brothers 
of Raghubar Dayal and Bhagwan'Dayal were sepa¬ 
rate. 

This cannot be denied. The fact that Kashi 
Ram had separated also seems clearly evident from 
the evidence and the circumstances of the case. 
Once separation has been proved in the case or 
these individual members, there is no presumption 
left of jointness, and keeping in view the fact that 
the plaintiff himself has submitted an alternative 
case of re-union and denies that the two other 
brothers had any rights in the suit property, there 
can be little doubt that the finding arrived at by 
the learned Civil Judge in regard to the family 
having ceased to be joint is a correct one. 

The evidence regarding joint living, messing and 
worship is substantially with reference to three 
persons Kashi Ram, Raghubar Dayal and Bhagwan 
Dayal, and its real bearing is on the question o 
re-union; there is little evidence of a satisfactory 
character with reference to family members ^ 
whole. No accounts have been filed to show tna 
the entire family funds and dealings were trea e 
as joint amongst all the descendants of Bachhm 
Prasad. The evidence in the case does not satisiy 
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me that up to the date of the suit Lachhman Pra¬ 
sad s family continued joint in status and property. 
B.— Could Kashi Ram, Raghubar Dayal and 
Bhagwan Dayal be regarded in Hindu Law 
as forming, in themselves, an undivided 
family owning joint family property as a 
corporate body within a larger joint family’? 

(13) It has been clearly laid down in — ‘Sudar- 

sanain Maistri v. Narsimhulu Maistri’, 25 Mad 149 

(A) , that; 

So long as the family remains an undivided unit, 
two or more members thereof, whether they be 
members of different branches or of one and the 

same branch of the family., can have no 

legal existence as a separate independent unit; 
but if they comprise all the members of a branch 
or of a sub-branch, they can form a distinct and 
separate corporate unit within the larger cor¬ 
porate unit and hold property as such.” 

Two brothers out of four and an uncle do not 
satisfy this test. 

(14) The view taken in this Madras case — '25 
Mad 149 (A)’ has been followed in the case of — 
‘Himmat Bahadur v. Bhawani Kunwar’, 30 All 352 

(B) , and has quite recently been approved of by 

their Lordships of the Supreme Court in — 

Sidheshwar Mukherjee v. Bhubeneshwar Prasad’, 

AIR 1953 SC 487 (C). At p. 491 it has been ob¬ 
served as follows: 

"It has been observed in a Madras case — 25 
Mad 149 at p. 155 (A)’, and we think rightly, 
that so long as the family remains joint, all the 
members of a branch or a sub-branch of the 
family can form a distinct and separate cor¬ 
porate unit within the larger unit. Of such a 
■smaller unit consisting of the father and his sons, 
the father would undoubtedly be the head and 
legal representative, although he is not tlie head 
of the larger unit.” 

(15) The question formulated under sub-head B 
must, therefore, be answered in the negative. This 
discussion presupposes that there was no partition, 
which is contrary to tlie facts of the case. 

C-—‘ Was there a re-union between Kashi Ram, 
Raghubar Dayal and Bhagwan Dayal?” 

(16) Once tliere has been a separation, there is 
a heavy onus on the party asserting a re-union. To 
constitute a “re-union”, there must be an intention 
of the parties to re-unite in estate and interest. 
The mere fact that the parties who have separated 
live together or trade together after partition, by 
itself, would not amount to a “re-union”. ‘Re¬ 
union’ imphes an agreement between the parties 
to re-unite in estate with the intention to remit 
themselves to the former status as a member of 
a joint family. 

(17) A re-union in estate also must take place 
between the very persons who are parties to the 
original partition. (His Lordship discussed the evi¬ 
dence on the question of re-union and concluded:) 

(18-29) In view of the entire circiunstances I am 
of the view that it has not been established that 
there was any re-union between Kashi Ram, Raghu¬ 
bar Dayal or Bhagwan Dayal, or any two of them. 


(30) I might add that the plaintiff's case is not 
that there was a re-union between Ragliubar Dayal 
and the plaintiflF for the first time after Kashi Ram's 
death. The re-union set up was re-imion with each 
other during the life-time of Kashi Ram. which case 
1 have found to be not made out. 

D.— What is the efiFect of the decision of the 
judgment and decree in suit No, 197 of 
1933?” 

(31) It has already been stated tliat this was a 
suit brought by Smt. Revti Devi for her share of 
the profits of village Chauli. The suit was under 
the Agra Tenancy Act (3 of 1926j. Under S. 271 
of the said Act, if a revenue court is of the view 
tliat a question of proprietary title has arisen in 
the case before it, it has to frame an issue in this 
regard and send the record for a finding by the 
particular civil Court which would have jurisdic¬ 
tion to decide the question of title were the suit 
originally filed in the civil Court. 

The finding of the civil Court, when it is re¬ 
turned, has to be accepted by the revenue court, 

and the decree has to follow upon the finding so 
accepted and the other findings recorded by the 
revenue court itself. The provisions of Act 3 of 

1926 differ in this respect from the provisions of 

the previous Act 2 of 1901. Under that Act, the 
revenue court itself could, if it so chose, decide 
the question of proprietary title, or it could stay 
the suit and relegate the parties to a suit in a 
competent civil Court on the question of pro¬ 
prietary rights. 

(32) In cases where the revenue court itself had 
decided tlie question of proprietary rights, the de¬ 
cision on the issue of proprietary rights has been 
considered by our High Court to be res judicata’ 
in subsequent proceedings in the civil Court. (See 
— TJbaid Ullah Khan v. Abdul Jalil Khan’, AIR 
1937 All 481 (D)). In that case the suit was filed 
in 1932 for mesne profits for years from 1916 to 
1929 under the Agra Tenancy Act 3 of 1926. 

In tliat case it was indicated that it was then 

too late, in view of the state of authorities of this 

Court, to contend that the decision of a revenue 

court^ upon a question of title could not operate as 

res judicata in a suit in a civil Court beUveeii 

^e parties, but, as in tliat case the revenue court 

had not, as it should have done, sent an issue on 

title to the appropriate civil Court for a finding, 

the decree of the revenue court was treated as a 
nullity. 

(33) It has been contended tliat, in view of the 
changed position under the Agra Tenancy Act, the 
previous rulings are not applicable. The argu¬ 
ment is that under the old Act, the revenue court 
was itself entitled to give a finding on the ques¬ 
tion of title, but now the revenue court, which 
even though it may be a court of exclusive juris¬ 
diction is not entitled to give a finding of its own 
on the question of title. This finding has to be 
given by an appropriate civil Court. 

Therefore, it is argued that so far as the ques¬ 
tion of title is concerned, it cannot be said that 
the revenue court the court of exclusive jurisdic¬ 
tion, gives any finding on the question of title In 
this way, it is suggested that in the case of a judg- 
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ment and decree of the revenue court under the 
Agra Tenancy Act, 1926, the principles enunciated 
by their Lordships of the Supreme Court in ‘Raj 
Lakshini Dasi v. Banamali Sen’, AIR 1953 SC 33 
(E), will not be applicable. 

(34) There can be no denying the fact that the 
revenue court is still a court of exclusive jurisdic¬ 
tion. Moreover, a civil Court, when it is dealing 
with an issue sent by the revenue court to it under 
S. 271, Agra Tenancy Act 3 of 1926, does not 
really function as a normal original civil Court. The 
issue is decided by it not as a result of any plaint 
being presented to it in the first instance. It also 
cannot give any sort of a decree embodying its 
finding on the issue of title. Further, at no point 
of time does a revenue court lose seisin of the 
case. The case at no time pends’ in the civil 
Court and is not there registered as a fresh suit. 

(35) In these circumstances a civil Court, when 
dealing with the issue of title, appears to me to be 
itself exercising a sort of special and exclusive 
jurisdiction. The position is possibly analogous to 
the case when the High Court is answering a re¬ 
ference under the Income-tax Act. It has been 
held that when the High Court does so, it really 
acts in a special jurisdiction. (See — ‘Commr. of 
Income Tax, Bengal v. Hungerford Investment 
Trust Ltd,’, 62 Cal 671 (F)). 

(36) Moreover, it could not be said that the issue 
as to title is a separate matter distinct from the 
main revenue suit. I am inclined to agree with 
the contention of Mr. Pathak that the sending of 
an issue to the so-called civil Court is merely a 
procedural matter, and that when the revenue court 
accepts the finding, as it must, and acts upon the 
finding, it really adopts that finding and the finding 
in effect, becomes the revenue court finding. If 
an analogy may be brought to aid. the position is 
somewhat like the one when a decree is passed 
upon an award, or a civil court records a finding 
according to the statement given on special oath by 
a particular person in a pending case, parties having 
agreed to abide by that statement. 

Tlierefore, in my view, there is really no sub¬ 
stantial difference between the position under the 
1926 Act, and the position under the previous Act 
of 1901 in this regard, and since the revenue court 
is undoubtedly a court of exclusive jurisdiction, 
S. 11, Civil P. C., would not apply in terms, but 
the principles thereof would apply, and should be 
applied in order to prevent inconsistent decisions. 

(37) Having disposed of the question “whether 
a decision of the revenue court under tlie Agra 
Tenancy Act, 1926 could operate as ‘res judicata’ 
in subsequent civil proceedings” the next question 
which arises is— 

E.—“Does the judgment and decree of the re¬ 
venue court, based on the finding recorded 
by the Munsif in suit No. 15 of 1939, operate 
as res judicata in this case?” 

(38) There have been two controversies under 
this sub-head. Firstly, it is said that the only 
question that was decided in suit No. 15 of 1939 
was, whether Smt. Revti Devi was the proprietor 
of the specific property in suit, namely a half share 


in village Chauh, Khewat No. 1, and that the 
question whether she was proprietor of the entire 
estate of Raghubar Dayal, was not directly or sub¬ 
stantially in issue. Secondly, it is contended that 
if the Court found that Raghubar Dayal was owner 
of a half share, and on his death his wife became 
owner of his share as life owner and Raghubar 
Dayal’s share does not devolve on Bhagwan Dayal, 
then the Court was only giving its reason for 
coming to the conclusion that she was the proprietor 
of the property in suit. It was argued that only 
findings operate as Tes judicata’ and not reason¬ 
ings for the finding. 

(39) No doubt, the issue on which the civil 
Court recorded the finding is framed as follows: 

“Is defendant proprietor of the property in suit?” 
There is, however, no doubt that the whole ques¬ 
tion of whether Raghubar Dayal and Bhagwan 
Dayal were joint tenants or tenants in common, was 
gone into with specific reference not only to vil¬ 
lage Chauli, Khewat No. 1, but generally with 
reference to the entire estate held by Raghubar 
Dayal and Bhagwan Dayal. No special features 
relating to village Chauli, Khewat No. 1, which 
would put it on a footing different from other items 
of property comprising the estate of Raghubar 
Dayal and Bhagwan Dayal, was brought out by the 
civil Court in the course of its finding on the issue 
sent to it. In my view one has got to look at 
the substance of the issue and not at the mere 
wording of it, and one has to consider the res¬ 
pective cases of the parties put before the Court, 
and the judgment and decree as a whole. 

(40) The answer to the issue “is the defendant 
proprietor of the property in suit” necessarily in¬ 
volved a consideration of what was the nature of 
Raghubar Dayal's estate. This question has clearly 
been decided in the former suit. The conclusion 
regarding the ownership of the estate of Raghu¬ 
bar Dayal, to my mind, does not constitute the 
reason for finding on the issue “is the defendant 
proprietor of the property in suit”. That conclu¬ 
sion itself disposes of the issue, for the estate of 
Raghubar Dayal admittedly also comprised the 
village Chauli, Khewat No. 1. 

(41) In my view the main issue in this case is 
the same as the main issue in the revenue suit, 
namely, what was the nature of Raghubar Dayal’s 
estate. 

(42) It is significant that the plaintiff should have 
felt that the decree in the revenue suit affects his 
right in regard to the entire assets of Rahgubar 
Dayal, and that parties should have asked that the 
very evidence filed in the revenue court should be 
treated as evidence in this case. I, therefore, find 
in favour of the defendant’s contention that the 
question of the right of Smt. Revti to the estate of 
Raghubar Dayal cannot be re-raised. 

(43) The net position, therefore, is that the 
plaintiff has failed to prove that Lachhman Pra¬ 
sad’s ■ family continued to be joint up to the date 
of the suit, and also failed to prove re-union bet¬ 
ween Kashi Ram, Raghubar Dayal and the plain¬ 
tiff. The plaintiff has also failed to establish that 
there could be a joint family within a joint 
family under Hindu Law comprising of himseir. 
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Baghubar Dayal and Kashi Ram. Tlie only other 
position possible is that Kashi Ram, Raghubai 
Dayal and the plaintiff have carried on their 
affairs together as co-partners, and that after the 
death of Kashi Ram the plaintiff and Ragliubar 
Dayal have continued as co-partners. 

There is no rule of survivorship to the estate of 
a co-partner. It is not proved in this case either 
that there was any term of partnership whicli pro¬ 
vided for the application of the rule of sui-vivor- 
ship. The Courts do not lean towards the crea¬ 
tion of joint tenancies, and so far as Hindu Law 
is concerned, except in the case of coparcenary 
between tlie members of an undivided family, the 
principle of joint tenancy is unknown to Hindu 
Law (See — ‘Gopi v. Mt. Jaldhara', 33 All 41 
(G)). It is not really necessary to examine the 
case further from the angle of a partnership, be- 
caiLse that was not the case which was really 
submitted to us in the course of argument. 

(44) Therefore, despite the careful advocacy of 
Mr. Gopal Beliari, the plaintiff’s case, in my view, 
■fails. He is not entitled to the relief sought by 
him. 

(45) This appeal must, therefore, be allowed 
with costs, and the plaintiff’s suit must be dis¬ 
missed with costs. I order accordingly. 

(46) The cross-objection is dismissed with costs. 

AG.ARWALA J.: 

(47) I agree in the conclusion arrived at by my 
learned brother that this appeal should be allowed 
but for different reasons. 

(48) The facts of the case are nan-ated in the 
judgment of my learned brother and it is not neces- 
tiaiy to repeat them. 

(49) The following points arise for decision in 
this appeal: 

(1) Was there a separation among the descen¬ 
dants of Lachman Prasad or did they con¬ 
tinue to live jointly? 

(2) If there was a separation, did Kashi Ram, 
Ragluibar Dayal and Bhagwan Dayal re¬ 
unite? 

(3) If the descendants of Lachhman Prasad were 
joint could Kashi Ram, Bhagwan Dayal and 
Raghubar Dayal form a smaller joint family 
within the larger joint family for the pur¬ 
pose of starting a business and acquiring 
joint family property separate from the pro¬ 
perty of the larger joint family? 

'(4) What was the nature of the property ac¬ 
quired by Kashi Ram, Raghubar Dayal and 
Bhagwan Dayal? Was it joint family property 
of these three persons or, at any rate, of 
Raghubar Dayal and Bhagwan Dayal or did 
they have separate interests in the same? 

(5) What is the effect of the decision of the 
judgment and decree in suit No. 197 of 1933? 

(50) Point No. 1: Was there a separation among 
the descendants of Lachhman Prasad or did they 
continue to live jointly? 

The ordinary presumption of Hindu law is tliat 
a Hindu family is joint and continues to be joint 
and the burden of proving separation is on the 
party alleging it. I do not think that the defen¬ 


dant-appellant, on whom the burden lay, has suc¬ 
ceeded in establishing separation. In order to 
prove separation, it is not enough to show that 
different members of the family lived, i.e., resided 
and mcs.sed separately. It is necessary to esta- 
bhsh that either there was a partition ol the joint 
family property by metes and bounds or at least I 
that tlie members of the family dealt with it as I 
if they had separate defined shares therein. The I 
joint family property in which all the descendants 
of Lachhman Prasad are interested is admittedly 
none other than the property mentioned in Sch. A 
of the plaint. 

It is nobody’s case that in the properties men¬ 
tioned in the other schedules (with wln'ch we are 
really concerned in the present case and which are 
not ancestral properties), the descendants of 
Lachhman Prasad other than Kashi Ram, Raghu¬ 
bar Dayal and the plaintiff ever had any interest. 
The evidence on the record only establishes sepa¬ 
rate living and messing and cultivation of fields 

separately. All these acts could have been done 
for the .sake of convenience only. The statements 
of Puttu Lai and Reoti Devi quoted in the judg¬ 
ment of my learned brother do not show anything 
bevond this. 

There is no reliable evidence on the record to 
prove that there was even a notional partition of 
the property mentioned in Sch, A or that its pro¬ 
fits were enjoyed in defined shares by the different 
members of the family. No account books have 
been produced and \vc do not know how the pro¬ 
fits of the ancestral property mentioned in Sch. A 
were dealt with. The fact that Kashi Ram, Raghu¬ 
bar Dayal and the plaintiff lived separately from 
other members of the family and earned on a busi¬ 
ness out of the income of which valuable pro¬ 
perties mentioned in Schs. B and C were acquired 
has no bearing upon the jointness of the family, 
qua the ancestral property in Sch. A. 

(51) No. 2. ‘If there was a separation, did 
Kashi Ram and Raghubar Dayal re-unite’? 

Since a partition between Kashi Ram, Raghubar 
Dayal and Bhagw'an Dayal has not been established 
there can be no question of a re-union between 
them, 

(52) No. 3. If the descendants of Lachhman Pro- 
sad were joint, could Kashi Ram, Bhagwan Dayal 
and Raghubar Dayal form a smaller joint family 
within the larger joint family for the purpo.se of 
starting a busine.ss and acquiring joint family pro- 
peiiy separate from the property of the larger joint 
family? 

On behalf of the defendant-appellant it was 
urged that, even if Kashi Ram, Raghubar Dayal 
and Bhagwan Dayal had not separated from the 
other descendants of Lachhman Prasad and still 
formed a joint Hindu family along with those 
descendants, it was not possible in Hindu law for 
tliese three persons to foim a smaller joint family 
for the purpose of acquiring property separately 
from the bigger joint family. In support of this 
proposition reliance was placed upon the judgment 
of Sir Bhashyam A>yangar J. in — ‘25 Mad 149 
(A)’, which it was contended has been followed by 
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this Court in — 30 All 352 (B)* and by the Supreme 
Court in — ‘AIR 1953 SC 487 (C). 

(53) In — 25 Mad 149 (A)’, Sir V. Bhashyam 
Ayyangar J. pointed out that the Mitakshara doc¬ 
trine of joint family property is founded upon 
the existence of an undivided family as a corporate 
body and the possession of property by such cor¬ 
porate body and that therefore the first requisite 
is the family unit and the possession by it of 
property is the second requisite. He observed 
that the ordinary conception of a Hindu family is 
a common male ancestor \vith his lineal descen¬ 
dants in tlie male line, and so long as that family 
is in its nonnal condition, viz., the undivided 
state — it fonns a corporate body; and that such 
corporate Imdy, with its heritage is purely a crea¬ 
ture of law and cannot be created by act of parties. 
As corollaries to these principles the learned Judge 
laid dowm tlie following two propositions: 

“(1) That there may be one or more families all 
with one common ancestor, witli each of the 
branches of that family having a separate com¬ 
mon ancestor. The unobstructed heritage de¬ 
volving on such family, with its accretions, is 
owned by the family as a corporate body, and 
one or more branches of that family, each form¬ 
ing a corporate body within a larger corporate 
body may have separate unobstructed heritage 
which, with its accretions, may be exclusively 
owned by such branches as a corporate body, 
and the main family and its brandies may 
possess joint property not only by operation 
of law but also by act of parties.” and 

(2) But so long as a family remains an un¬ 
divided unit, tw'o or more members thereof, whe¬ 
ther they be members of different branches or of 
one and the same branch of the family, can 
have no legal existence as a separate indepen¬ 
dent unit.” 

(54) The first proposition cannot be doubted but 
with all respect to the learned Judge I think the 
second proposition has been too widely stated. No 
case has been cited to us in which the second pro¬ 
position was directly in issue and was approved. 
In — ‘30 All 352 (B)’, the question was whether 
all members who formed a joint Hindu family at 
the time of the receipt of the price of the property 
sold to a stranger were liable to return the whole 
of the price when the sale was subsequently set 
aside or the liability was limited to the sjiare in 
the joint family property which they would ob¬ 
tain in partition. 

The Court affirmed that every one of the mem¬ 
bers of the joint family was liable to refund the 
whole of the price, and in support of this view 
relied on the principle that a joint family has unity 
of juristic existence in its dealings with third per¬ 
sons and has unity of the ownership of the joint 
property. It was in this connection that the re¬ 
marks of Sir Bhashyam Ayyangar cited above were 
quoted by this Court. The point that we have 
now to determine did not specifically arise for 
decision in that case. The Supreme Court in — 
‘AIR 1953 SC 487 (C)*, had occasion to refer to the 
first proposition enunciated by Sir Bhashyam Ayyan¬ 
gar and approved of it. The second proposition 


did not fall to be considered by their Lordships 
and they expressed no opinion about it. 

(55) The conception of a larger joint family hold¬ 
ing joint property as a corporate body and at the 
same time two or more members whether forming 
a branch thereof or not, forming a separate joint 
family and holding joint property as a smaller 
corporate unit is not foreign to Hindu law. In 
order to understand this clearly, we shall have to 
bear in mind certain elementary principles per¬ 
taining to Hindu joint families. A joint family 
originates when a son is bom to a person. The 
father and a son form a joint family. The other 
descendants of one or both of them continually 
add to the number of- members of the joint family. 
Thus, in its origin the constitution of the family 
consists of a common ancestor and his descendants. 

Where the father inherited some property from 
his ancestor, his sons and other descendants up to 
three generations acquire, according to the doc¬ 
trine of the Mitakshara, an interest in such pro¬ 
perty by birth. Their interest is called ‘un¬ 
obstructed heritage’ because they acquire it by 
birth. Property acquired by inheritance upon the 
death of another is called ‘obstructed heritage’. 
Tlie former kind of property and not the latter is 
joint family property. Property subsequently ac¬ 
quired by the family or by individual members 
thereof with the aid of joint family property or if 
not so acquired, thrown in the common stock also 
becomes joint family property. A joint family owns 
the property as a corporate unit. 

If in the family there are sons of the common 
ancestor, then the joint family is said to consist 
of branches each of wliicli has a separate common 
ancestor. These branches may themselves acquire 
properties as separate corporate units. In course 
of time upon the death of the common ancestor, 
or upon the death of the common ancestor of a 
branch the constitution of a family changes. It 
now consists of collaterals instead of a common 
ancestor and his descendants. The above change 
may be brought about not only by deaths, but by 
partition in the family. Any member of a joint 
family whether he is the head of a branch or not 
may separate from the rest of the coparceners at 
his sweet will at any time he likes. 

Likewise two or more members whether belong¬ 
ing to the same branch or not may separate from 
the rest of the members. In such an event, if 
the separating members intend that they should 
remain joint ‘inter se’, there is nothing to prevent 
them from remaining joint. Likewise the other 
members of the family from whom two or more 
members have separated, may, if they so intend, 
continue to remain joint at the time of the separa¬ 
tion of the former. The law is settled that the 
criterion is one of their intention and there is no 
presumption either in favour of separation or of 
jointness ‘inter se’ between the remaining mem¬ 
bers of a joint family when one or more members 
separate from them. 

“Just as there may be partial partition as to mem¬ 
bers of a joint family, so also there may be par¬ 
tial partition as to property. It is open to 
tlie members of a joint family to make a divi- 
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sion and severance of interest in respect of a 
part of tile joint estate, while retaining their 
status as a joint family and holding the rest as 
the properties of a joint and undivided family.” 
(MuUa’s Hindu Law, 11th Edn., sec. 328, page 
433). 

No doubt in the case of a division of interests in 
respect of a part of the joint estate, the presump¬ 
tion is that the separation is complete and that 
the members of the family hold the rest of the pro¬ 
perty not as coparceners but as tenants-in-common 
unless an agreement to hold this property as joint 
family property is proved. — 'Ramalinga Annavi 
V. Narayana Annavi’, AIR 1922' PC 201 (H). But 
the point is that by agreement, there can be sepa¬ 
ration in respect of one item of joint family pro¬ 
perty only, while the rest of the property is held 
as members of a joint family. 

Suppose now that a joint family consists of A, 
B and C brothers and their sons D, E and F res¬ 
pectively. A and his son D demand a partition 
of a part of the joint property as against B and C 
and their sons E and F. They can by agreement 
between themselves separate A and D’s share in the 
part of the joint estate from that of B, C, E & F. 
They may further agree that A and B will remain 
joint as to the share obtained by them while B, C, 

E and F will remain joint as to the share allotted 
to them. 

In a case of this nature, the position is that there 
are now three joint families as separate corporate 
bodies insUuad of one. First, the larger joint fa¬ 
mily consisting of A. B, C, D, E and F and own¬ 
ing as a corporate body the undivided portion 
of the estate; second, a joint family consisting of 
A and D owning as a corporate unit their share 
out of tlie divided part of the estate and third, a 
joint family consisting of B, C, E and F owning 
as a corporate body their share of the divided part 
of the estate. Thus it is establislied that two or 
more members of a larger joint Hindu family may 
by agreement form a smaller joint family and own 
property as a corporate body separately from the 
property of the larger family. 

(55a) In my judgment there is no valid reason 
why two or more members of a larger joint fa¬ 
mily, whether belonging to one branch or not, may 
not form a separate joint family and acquire pro¬ 
perty by their joint labour and e.xertions as mem¬ 
bers of a smaller joint family—a corporate unit 
by itself. It is often said that a joint family can¬ 
not be created by agreement. By this is, however, 
meant that two strangers cannot join to form a 
joint Hindu family. A joint Hindu family comes 
into existence in the natural course, as indicated 
already, but once having come into existence, two 
or more members of such family may by agree¬ 
ment constitute of themselves a smaller joint fa¬ 
mily if they acquire property by partition or joint 
labour or otherwise as a corporate unit. 

(56) The question whether in a particular case 
some of tlie members of a larger joint Hindu fa¬ 
mily, who have jointly acquired property separate¬ 
ly from the other members of the larger family, 
have acquired it as joint family property of their 
separate independent imit or they have acquired 


it as tenants-in-common in their individual right, | 
is a matter of intention and proof. If tlio inten¬ 
tion of the joint acquirers is that they should ac¬ 
quire the property in their capacity as riicmbers 
of a joint Hindu family in which their sons and 
descendants should also have shares, then the pro¬ 
perty will be impressed with the character of a 
joint family property of tlic joint acquirers and their 
descendants. 

If, on the other hand, tlieir intention he tliat 
they should be interested in the property in defined 
shares, they have acquired the property as tenants-' 
in-common in their individual capacity. But one- 
thing has to be noted in this connection. When 
the joint acquirers are brothers, they have an equal 
interest ‘inter se’ in the joint family property or thef 
larger family, and when they combine for tlio pur-' 
pose of acquiring separate property in their capa-| 
city as constituting a separate joint family unit/ 
their interest in tlic newly acquired property will' 
also be equal. 

But when the members of the independent unit 
are not brothers but are related between them¬ 
selves as uncle and nephews, their interests ‘inter 
se’ in the joint property of the larger family are 
not equal and so their interests in the newly ac¬ 
quired property if it is intended to be their joint 
family property cannot be equal, but must he of 
the same nature as their interest in tiic properly 
of an original joint family of which they alone are 
tlie survivors 

One important test, therefore, in ascertaining the 
intention of joint acquirers—whether they intended 
that the joint acquisition should he impressed with 

the cliaracter of joint family property or not_is 

to find out whether they intended that their in¬ 
terest in the property so acquired will be of tlie 
same nature as they would have in tlie joint pro¬ 
perty of an original joint family of whiclr they are 
the survivors. If that was not their intention* thev 
could not be said to have aetjuired tlie property as 
members of a joint Hindu family. So far as the 
point of law under discussion is concerned I would 
answer it in the affirmative. 

(57) Point No. 4. What was the nature of the 
property acquired by Kashi Ram, Raghuhar Dayal 
and Bhagwan Dayal? Was it joint family property 
of these three persons or, at any rate, of* Raghubar 
Dayal and Bhagwan Dayal or did they have sepa¬ 
rate interests in the same? 

Kashi Ram. plaintifFs uncle, took up seiwice in 
the army in the first instance. He was there for 
four or six years after the mutiny of 1857. Then 
he joined the police which service he left some¬ 
time between 1884 and 1885. Then be began 
money-lending business, out of the income of wldch 
all the properties were acquired. It was admitted 
by the plaintiff that Kashi Ram began money- 
lending business, that that business was carried on 
in the name of Kashi Ram Sarraf, that he and 
Raghubar Dayal were called by Kashi Ram to Agra 
where the business was carried on, that this happen- 
ed after four years of starting the business and 
that the plaintiff was 10 or 11 years old, whil^ 
Raghubar Dayal was 15 or 16 yea.-s old at that 
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From the plaintiff s own admission it is clear that 
the business was started by Kashi Ram alone and 
that the plaintiff’s case that it was started by 
Kashi Ram, Raghubar Dayal and himself was not 
correct. No doubt, after the plaintiff and Raghu¬ 
bar Dayal had been called to Agra they used to 
«it at the shop but they were minors at that time 
and there could be no question of their having 
contributed any assets in the business. 

The plaintiff and Raghubar Dayal were main¬ 
tained by Kashi Ram and the mere fact that they 
used to sit at the shop which belonged to Kashi 
Ram exclusively would not make them partners or 
co-sharers or coparceners in the business. It was 
an act of generosity on the part of Kashi Ram to 
have called his nephews to Agra to maintain them 
and educate tliem and such an act could not, with¬ 
out other evidence, be construed as entitling them 
to a share in the business. 

(58) It no doubt appears that Kashi Ram intend¬ 
ed that Raghubar Dayal and the plaintiff should 
have a share in the properties acquired by him 
from out of the income of the business. For, we 
find that from November 1890 onwards Kashi Ram 
began to associate the name at first of Raghubar 
Dayal. the elder brother, and later both of Raghu¬ 
bar Dayal and the plaintiff along with him in all 
the transactions of loan, purchases, sales, hypothe¬ 
cation etc. Thus we find that in the bond dated 
27-11-1890, executed by one Kammo, Kashi Ram 
and Raghubar Dayal are stated to be the co¬ 
creditors. In the mortgage deed dated 21-12-1892, 
Kashi Ram and Raghubar Dayal are the co-mort¬ 
gagees. 

In the hypothecation bond of 6-8-1893, Kashi 
Ram and Raghubar Dayal are again the co-mort¬ 
gagees. In the sale-deed dated 15-3-1899, the 
property is acquired in the name of Kashi Ram 
alone but the hypothecation bond of 6-8-1893, 
wliich stood in the name of Kashi Ram and Raghu- 
i:)ar Dayal is set off towards the sale price. From 
1903 onwards the names of Kashi Ram, Raghubar 
Dayal and Bhagwan Dayal appear in all the docu¬ 
ments executed by way of hypothecation bonds, 
sale-deeds, mortgage-deed, etc., in their favour. 
Suits are instituted by all the three persons to¬ 
gether and decrees obtained by them in their joint 
names. 

This state of affairs continued up to the death of 
Kashi Ram in 1924. Numerous documents were 
executed during this period. All of them were by, 
or in favour of, all the three. The most important 
document, however, to be considered in this con¬ 
nection is the will of Kashi Ram dated 13-9-1919. 

In this will Kashi Ram declares that he has got 
moveable and immoveable property, cash, orna¬ 
ments, utensils of every sort and documents under 
which money was due to him by debtors which 
properties are self-acquired, that he has also got 
zamindari in mauza Chawali, purchased from his 
own money that he has a share in occupancy hold¬ 
ing in mauza Naugaon, that Raghubar Dayal and 
■Bhagwan Dayal, sons of Pandit Jawala Prasad, his 
nephews, have been living with him for a very long 
time, that he has brought them up like his own 
sons, that he has performed all the rites relating to 


marriage and sacred thread and that both of them 
are partners in the money-lending business. 

Alter stating all these facts he goes on to make 
a bequest of all the properties to both of them 
stating that Raghubar Dayal and Bhagwan Dayal 
shall be the owners in possession and appropriation 
in equal shares of his moveable and immoveable 
properties and assets. This document to my mind 
clearly negatives the theory that the properties were 
acquired by Kashi Ram and his two nephews as 
members of a joint Hindu family; for in the first 
place Kashi Ram considered that the properties 
were his own self-acquired estate and secondly, 9s 
sucli he makes a bequest of it to his two nephews 
in equal shares. 

Having regard to the context, the mention of the 
nephews as partners in the money-lending business 
is a statement more of his desire than that of a 
legally binding relationship. Even if the nephews 
were partners’, they were not coparceners so far 
as the business or the property were concerned. In 
the case of properties acquired by Raghubar Dayal 
and the plaintiff jointly with Kashi Ram, the pre- 
.sumption is that all the three had an equal share 
therein. 

This is an additional proof of the fact that they 
were not acquired with the intention of being the 
properties of a joint family unit because as stated 
in connection with point No. 3, in order that the 
separate property acquired by two or more mem¬ 
bers of a joint family be impressed with the cha¬ 
racter of joint family property, the interest of the 
acquirers must be of the same nature as their in¬ 
terest in the joint family properties of an original 
joint family of which they alone are the survivors. 

If Raghubar Dayal and the plaintiff were co- 
tenants in the properties acquired by them along 
with Kashi Ram, their status with respect to the 
properties bequeathed to them by Kashi Ram could 
not be different specially when by the will a de¬ 
fined moiety share was given to each brother. 

(59) The same observations will apply to the pro¬ 
perties acquired after the death of Kashi Ram as 
there is no evidence of blending of the self-ac¬ 
quired property with the joint family property 
mentioned in Sch. A. 

(60) The mere fact that the three persons lived 
together and messed together would not be enough 
to raise the presumption that the property acquired 
by them was their joint family property; for one 
member of a joint Plindu family may acquire sepa¬ 
rate property for himself even though he is living 
and messing jointly with the other members of the 
family. The admissions of the defendant-appel¬ 
lant to the effect that her husband was joint with 
the plaintiff are not very material because even i* ^ 
they were members of a joint Hindu family (which 
they were qua the properties in Sch. A) they need 
not necessarily have acquired the properties 

Schs. B and C as such members. 

Whenever she was asked whether she had a share 
in the properties in di.spute mentioned in Schs. » 
and C she always said that she had such interest 
which could only be possible if her hu.sband accl 
the plaintiff had defined shares in those properties* 
Further, these admissions were made for the 
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poses of suits as against tliird parties when the in¬ 
terests of both the plaintiff and the defendant-res¬ 
pondent required that the admissions be made in 
order to save tlie suits as they had been filed by 
the plaintifl alone. For these reasons, the admis¬ 
sions cannot be construed against the contention 
or the defendant-respondent. 

(61) Any acquisition by Bhagwan Dayal after 

the death of Raghubar Dayal out of the income of 

the business which was owmed by liimself and the 

defendant would belong to both of them, even 

though it was acquired in the name of Bhagwan 

Dayal himself, as Bhagwan Dayal would be deem- 

od to hold the property as trustee for the defen¬ 
dant. 

(62) This leads us to the last point urged before 
iis, namely, whether the suit as a whole or in part 
is barred by the principle of res judicata. The 
earlier suit (No. 197 of 1933) was one for profits 
of the share of the defendant-respondent in village 
Chawli. The value of the property then in dis¬ 
pute was admittedly less than Rs. 5,000/-. A suit 
'for profits of a mahal was cognizable exclusively 
by a revenue court as provided by S. 230, Agra 
Tenancy Act, 1926, whicli was then in force. But 
-S. 230 expressly made the exclusive jurisdiction of 
the revenue court to try such suits suirject to the 
provisions of S. 271. Section 271 provided that 

“where the question of proprictaiy right is in 
dispute in a case, the revenue court shall submit 
an issue on that question and submit the record 
to the competent civil Court for the decision of 
that issue only. The civil Court, after reframing 
the issue, if necessary, shall decide that issue 
(Wily and return the record together witli its 
findings on that issue to the revenue court, which 
submitted it. The revenue court shall then pro¬ 
ceed to decide the suit accepting the finding of 
the civil Court on the issue referred to it.” 
Section 271 further went on to provide that 
“every decree of a revenue court passed in a suit 
in which an issue involving a question of pro¬ 
prietary right lias been decided by a civil Court 
shall if the question of proprietary right is in 
issue also in appeal, be appealable' to tlie civil 
Court which has jurisdiction to hear appeals 
from the court to which the issue of proprietary 
right has been referred; and if the question of 
proprietary right is not in issue in appeal, be 
appealable to the revenue court.” 

Three things are clear; first, that the revenue court 
lias no jm-isdiction to try an issue of proprietary 
right and a civil Court alone has jurisdiction to try 
it; second, that the revenue court is bound to ac¬ 
cept the decision of the civil Court and, thirdly, 
that an appeal against the decision of the revenue 
court lies to the civil Court and not to tlie revenue 
court if in the appeal also the question of pro¬ 
prietary title is in dispute. It has been consistent¬ 
ly held that by the expression ‘competent civil 
court to which the issue of proprietary title has 
to be referred by the revenue court, is meant the 
civil Court which has jurisdiction to try a suit in 
respect of tlie title to the property in question. 

Thus, if the value of the property is less than 
Us. 5,000/- the issue of proprietary title is to be 
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The next sentence clearly points out that the 
decision of courts of exclusive jurisdiction could be 
held to be binding on general principles only when 
such courts had jurisdiction to decide the issue 
which IS in dispute in the subsequent case and not 
otherwise. A reading of Ss. 230, 271 and 272 
shows that the revenue courts are debarred from 
trying the issue of proprietary title which is now 
in dispute between the parties. The judgment and 
decree of the revenue court therefore, could not 
be said to operate as res judicata’ on the question 
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of proprietary title on any general principles of 
law. 

(64) The decision of the civil Court on the issue 
of proprietary title, though given on an issue, will 
however, be binding as if it were given in a suit 
between the parties on the same principles as are 
laid down in S. 11, Civil P. C, For the purposes 
of S. 11 the decision of the civil Court on the 
issue of proprietary title in the former revenue 
suit will be treated on the same footing as if it 
was given by the civil Court in a suit respecting 
tlie title to the property in dispute in that case, 
and upon that footing it will have to be seen whe¬ 
ther that decision is binding between the parties 
in the subsequent civil suit. 

The limitations imposed by S. 11 will govern 
the matter and the decision of tlie civil Court in 
tile former suit will only be binding in the subse¬ 
quent suit, if the former civil Court which decided 
the issue of proprietary title was competent to try 
I the subsequent suit. It is admitted that tlie civil 
Court which tried the issue of proprietary title 
was not competent to ti-y the present suit. No 
case has been cited before us in which a contrary 
view has been taken. The position under the U. P, 
Tenancy Act of 1939 is the same as it was under 
the Agra Tenancy Act of 1926. But the procedure 
provided in the Agra Tenancy Act of 1901 was 
somewhat different. 

Section 199 of the latter Act authorised the re¬ 
venue Court before which a question of proprie¬ 
tary title was raised, either to require the defen¬ 
dant to institute in the civil Court a suit for the 
determination of the question within three months, 
or to determine the question itself. It was pro¬ 
vided that if the Revenue Court elected to decide 
the question itself, it was to follow the procedure 
laid down in the Code of Civil Procedure and its 
decision in that case would be binding as the 
decision of the civil Court itself. Perhaps in such 
a case tlie wider principles of the doctrine of 'res 
judicata' might be applied and it might be held 
that the revenue Court decision is binding on the 
parties in the subsequent civil Court. But the same 
cannot be maintained of a decision given under 
the Acts of 1926 and 1939. The present suit, 
therefore, could not be barred by the decision in 
the former revenue suit. 

(65) Nor is it possible to hold that tlie present 
suit is barred qua the Chawali property which 
was the subject-matter of the dispute in the previ¬ 
ous revenue suit. Section 11, Civil P. C., applies 
the bar of ‘res judicata' only if the Court which 
tried the former suit or issue was competent to 
try the subsequent ‘suit', i.e., the whole of tlie 
subsequent suit and on this principle even the re¬ 
lief as regards village Chawli cannot be said to be 
barred by ‘res judicata’. But if the subsequent 
suit is based on two distinct causes of action, or 
if two separate suits could have lain for the re¬ 
lief regarding village Chawali and for the relief 
regarding the other property, then one could pos¬ 
sibly say the relief regarding village Chawali is 
barred by ‘res judicata’. 

For, a party cannot be allowed to get round 
|the bar created by S. 11, Civil P. C., by the mere 
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device of adding some more property to the pro¬ 
perty in dispute in the previous suit and by rais¬ 
ing the valuation of the subject-matter of the sub¬ 
sequent suit thus making it non-cognizable by tlie 
Court which decided the former suit. But where, 
as here, the subsequent suit is based on one cause 
of nature, which covers not only the property in 
dispute in the previous suit but the rest of the 
properties, S. 11 can have no application. 

(66) Having regard to my finding on point No. 
4 the appeal must succeed and the plaintiff’s suit 
must be dismissed with costs in both the Coiuls. 
The cross objectiori^ must be dismissed vvitli costs. 
BY THE COURT: 

(67) We allow the appeal, set aside the decree 
of the lower Court and dismiss the plaintiff's suit 
with costs throughout. The cross-objection is dis¬ 
missed with costs. 

V.R.B. Appeal allowed, 

cross-objection dismissed. 
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(LUCKNOW BENCH) KIDWAI AND H. S. 

CHATURVEDI JJ. (22-7-1954) 

Baij Nath Das, Appellant v. Sri Ram Charan Das, 
Respondent. 

First Appeal No. 36 of 1953, against decree of 
Civil Judge, Hardoi, D/- 25-7-1953. 

High Court Rules and Orders — Allahabad High 
Court Rules (1952), Chap. XUI, R. 13 — Court-fee 
on — (Court-fees Act (1870)^ S. 4). 

It is only an application to the Court in a 
matter relating to the printing of the record 
that requires to be stamped and not applications 
for preparation of record made to the Registrar 
or the Deputy Registrar. Preparation of the 
record is a ministerial function and not a judi¬ 
cial function and hence an application for 
translation and printing is not required to be 
stamped. (Para 3) 

Anno: Court-fees Act, S. 4 N. 1. 

R. B. Lai and R. B. Chaudhri, for Appellant. 
KIDWAI J.: 

In anticipation of the expiry of the time allowed 
by the Rules of the Court for the making of an 
application for the translation and printing of the 

record and for making an initial deposit the appel¬ 
lant applied to the Deputy Registrar for extension 
of time. The Office has raised two objections to 
this application: 

1. Tliat the application has been made before 
the time allowed for an application for print¬ 
ing had expired; and 

2. That it should be stamped. 

(2) No doubt the application was premature but ^ 
this does not justify its rejection and it can be con¬ 
sidered when the necessity arises. The time has 
now expired and orders can be passed upon the 
application by the Deputy Registrar. 

(3) Secondly, applications relating to the pro* 
paration of the record made to the Registrar (or, at 
Lucknow, to the Deputy Registrar) are not applica¬ 
tions for the exercise of the judicial function.-; of 
that Officer. The preparation of the record is 3| 
ministerial function and not a judicial function. 1* 
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is for this reason tliat all the work is done by the 
office and the application for translation and print¬ 
ing is not stamped. Such matters have to be placed 
before the Court only when, owing to steps not 
being taken, the appeal might be dismissed, i.e. the 
judicial function of passing a decree has to be pei- 
formed. They also come before the Court when 
an order of the Registrar is objected to and then 
they assume the form of an appeal to the Court 
against the order of the Registrar. It is only an 
application to the Court in a matter relating to the 
printing of tlie record that requires to be stamped 
and not applications to the Registrar (or ttie Deputy 
Registrar). 

(4) The application is, therefore, entertainalde and 
it will be laid before the Deputy Registrar for his 
orders. 

D*l^-P* Appeal allowed. 

A.I.R. 1954 ALLAHABAD 81.3 (Vol. 41, C.N. 317J 
MALIK C. J. AND CHATURVEDI ]. (24-8-1954) 

Banarsi Das and others, Applicants v. State of 
Uttar Pradesh and others, Opposite Parties. 

Civil MJsc. Writ No. 827 of 1953 and Civil Misc. 


Section 23 no doulrt provides for appoint¬ 
ment of Patwaris to each 'halka' and that sec¬ 
tion has not yet been amended, but it does not 
take away the right of the Governor to create 
a new service for each *halka’ or group of 
‘halkas’ ii he so desires. In llie alternative, 
even if it be considered to be the same service 
the mere fact that it has been given a new 
name would not necessarily aliect the question 
of the validity of the rules framed under 
234(1)), (Paras 13, 17) 

CASE REFERRED: Para 

(A) ^V4I) AIR 1954 All G29: (Civil Mi c. Writ 
No. 7854 of 1951-All) 11 

S. N. Misra, for Petitioners; Advocate-General, 
U. P., for OoDOsite Parties. 

MALIK C. J.: 

In these four writ petitions, Ix^sides the points 
that were raised in Writ Petition No. 45 of 1954, 
two other points were raised. As regards the points 
raised by Mr. Pathak in Writ Petition No. 45 of 
1954 no further arguments were raised by learned 
counsel and our decision in tliat case would govern 
these writ petitions also. 


Writ Nos. 194, 431, 433 of 1954. 

(a) Government of India Act (1935), S. 266(3) — 
U. P. Regulations (1941), Reg. 3(1) — Regulations 
sf law in force within Art. 372(3) of Constitution — 
Consultation with Public Service Commission — 
(Constitution of India, Art, 372(1) and (3), Expla¬ 
nation I). 

The Regulations made by the Governor had 
the force of law, and the Explanation to Art. 
372(3) includes within the expression ‘law in 
force’ not only laws made by a Legislature but 
also by ‘other competent authority’. The term 
‘other competent authority’ is wide cno\igh to 
include the Governor or any other authority 
which has been empowered to make rules and 
regulations having the force of law. The Re¬ 
gulations, therefore, continued to remain in 
force till the new Regulations were made in 
1954. (Para 9) 

(b) Constilntion of India, Art. 320(5) — Applica¬ 
bility — (Government of India Act (1935), S, 266 
— U. P. Regulations made under). 

Article 320(.5) does not apply to Regulations 
made under S. 266, Government of India Act 
(1935), nor does it invalidate the said Regula¬ 
tions, as Art. 320(5) can only apply to Regula¬ 
tions made under Art. 320(3) of the Constitu¬ 
tion, (Para 11) 

(c) Constitution of India, Arts. 309, Proviso and 
320(3) — U. P. Public Service Commission (Limita¬ 
tion of Functions) Regulations (1954) — Service of 
Lekhpals if new. 

The service of Leklipals was a new service 
that was constituted and since it was done 
under the orders of the Governor, the proviso 
to Art. 309 of the Constitution gave him that 
power, (Para 14) 

(d) U. P. Land Revenue Act (3 of 1901), Ss. 23 
and 234(b) — New service — EflFect of non¬ 
amendment of S. 23 — Validity of Rules under 
S. 234(b), if affected. 


(2) Writ Petition No. 827 of 1953 was filed on 
behalf of Ragluihar Dayal and 4 others against the 
State of Uttar Pradesh, the District Magistrate, 
Jhansi, and 5 other persons who had been appoint¬ 
ed Lekhpals. Writ Petition No. 431 of 1954 was 
filed on behalf of Chhotan Lai and 6,999 others 
against the State of Uttar Pradesh, Minister for 
Revenue and Agriculture, U. P., the Land Re- 
fonns Commissioner, U. P., 34 Collectors of various 
distiicts, and 105 Sub-Divisional Officers of various 
Tclisils. Writ Petition No. 194 of 1954 was filed 
on behalf of Ganga Sahai and 209 ex-Patwaris of 
District Bareilly, against the State of Uttar Pradesh 
through Minister for Revenue and Agriculture, the 
Land Refoi-ms Commissioner, the Collector of 
Bareilly and o Sub-Divisional Officers of various 
Tehsils in the district of Bareilly. Writ Petition No. 
433 of 1954 was filed on behalf of Prem Narain 
and 432 others against the State of Uttar Pradesh, 
Minister for Revenue and Agriculture, the Land Re¬ 
forms Commissioner, Collectors of 7 districts and 
Sub-Divisional Officers of 15 Tehsils. 

(3) The two new points raised in these petitions 

are: 

(1) that under Art. 320 of the Constitution con¬ 
sultation with the Public Service Commission 
was necessary relating to methods of re¬ 
cruitment to civil services and for civil posts, 
and as there was no such consultation the 
appointment of Lekhpals was invalid; and 

(2) that the new rules for the appointment of 
Lekhpals contravene the provisions of the 
Land Revenue Act and the Land Records 
Manual and are, therefore, invalid. 

(4) In the coimter-affidavit filed in Writ Petition 
No. 827 of 1953 a point has been taken that these 
petitioners were not entitled to challencre the ap 
pointment of Lakhpals as they had no docus standi’ 
having no interest in the matter, they having al 
ready been disqualified by reason of their resigna 
hons having been accepted. It is not necessary for 
us to go into the objection as to the maintainability 
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of the writ petition, as on the merits also we are 
against the petitioners. 

(5) Taking up the first point, the relevant portions 
of Art. 320(3) of the Constitution are as follows: 

“.....the State Public Service Commission,. 

.shall be be consulted— 

(a) on all matters relating to methods of recruit¬ 
ment to civil services and for civil posts;. 

Provided.the Governor.as respects 

other services and posts in connection with the 
affairs of a State, may make regulations specify¬ 
ing the matters in which either generally, or in 
any particular class of case or in any particular 
circumstances, it shall not be necessary for a 
Public Service Commission to be consulted.” 
Relevant portions of cl. (5) of Art. 320 may also be 
quoted and they are as follows: 

"All regulations made under the proviso to cl. (3) 

by.the Governor.shall be laid for not 

less than fourteen days before.the Legisla¬ 
ture of the State.as soon as possible after 

they are made, and shall be subject to such modi¬ 
fications, whether by way of repeal or amend¬ 
ment, as.both Houses of Legislature of the 

State may make during the session in which they 
are so laid.” 

(6) In exercise of the powers conferred by the 
proviso to cl. (3) of Art. 320 of the Constitution, 
quoted above, the Governor of Uttar Pradesh has 
made the regulations known as “The Uttar Pra¬ 
desh Public Service Commission (Limitation of 
Functions) Regulations, 1954” which have been pub¬ 
lished in the U. P. Gazette dated 6-2-1954, at page 
397. Regulation 3(a) of these Regulations provides 
that it will not be necessary to consult the Public 
Service Commission 

“When the appointing authority in respect of the 
service or post concerned is an authority other 
than Governor, unless in any particular case, 
Government have directed or may, after consulta¬ 
tion with the Commission, direct that the service 
or post in question shall be within the piiiwiew 
of the Commission.” 

The Patwaris are not appointed under the authority 
of the Governor and these Regulations would, 
therefore, have applied if the appointments had been 
made after the Regulations were made on 29-1- 
1954. The appointments, in the cases before us, 
were, however, made in 1953 and these Regulations 
cannot, therefore, apply to those appointments. 

(7) The learned Advocate General has relied on 
the Regulations issued in the year 1941 under 
S. 266(3), Government of India Act, 1935, which 
was analogous to Art. 320 of the Constitution. Sec¬ 
tion 266(3) of the Government of India Act, 1935, 

is as follows: 

“The Secretary of State as respects services and 
posts to which appointments are made by him, 
the Governor-General in his discretion as res¬ 
pects other services and posts in connection with 
the affairs of the Federation, and the Governor 
in his discretion as respects other services and 
posts in connection with the affairs of a Province, 
may make regulations specifying the matters on 
which either generally, or in any particular class 
of case or in any particular circumstances, it 


shall not be necessary for a Public Service Com¬ 
mission to be consulted but, subject to regula¬ 
tions so made and to the provisions of the next 
succeeding sub-section, the Federal CommissioD 
or as the case may be, the Provincial Commis¬ 
sion shall be consulted— 

(a) on all matters relating to methods of re¬ 
cruitment to civil services and for civil posts; 


In exercise of the powers conferred by sub-section 
(3) of S. 266, Government of India Act, 1935, the 
Governor made the regulations which were pub¬ 
lished in the U. P. Gazette dated 18-10-1941, at 
page 309. Regulation 3(1) provides that: 

“It shall not be necessary to consult the Commis¬ 
sion in matters relating to methods of recruitment 
to civil seiwices and posts, or the principles to 
be followed in making appointments to such ser¬ 
vices and posts, or the suitability of candidates 
for such appointments, in the following cases, 
namely; 

(a) when an appointment is to be made by an 
autliority other than the Governor except in re¬ 
gard to services and posts mentioned in the 
Schedule;.” 

The post of Patwari or Lekhpal was not mentioned 
in the Schedule, nor were appointments made to 
those posts by the Governor. 

(8) The learned Advocate General has urged that 
under Art. 372(1) of the Constitution these Regula¬ 
tions continued to remain in force till the new 

Regulations were made. Article 372(1) of the Con¬ 
stitution provides: 

“Notwithstanding the repeal by this Constitution 
of the enactments referred to in Art. 395 but sub¬ 
ject to the other provisions of this Constitution, 
all the law in force in the territory of India 
immediately before the commencement of this 
Constitution shall continue in force therein until 
altered or repealed or amended by a competent 
Legislature or other eompetent authority.” 

‘Law in force" has been defined in the Explanation I 
as including a law passed or made by a Legislature 
or other competent authority in the territory of 
India before the commencement of this Constitu¬ 
tion and not previously repealed. The words ‘law 
in force’ have not been defined in Art. 366 of the 
Constitution but in Art. 366(10) ‘existing law" is de¬ 
fined as meaning any law. Ordinance, order, bye¬ 
law, rule or regulation passed or made before the 
commencement of the Constitution by any Legisla¬ 
ture, authority or person having power to make 
such law, Ordinance, order, bye-law, rule or regula¬ 
tion. 

(9) Learned counsel for the petitioners have 
urged that since the expression ‘existing law" has 
been defined as meaning any law. Ordinance, order, 
bye-law, rule or regulation, while the expression 
‘law in force' means a law passed or made by a 
Legislature or other competent authority, the Re¬ 
gulations made by the Governor should not be in¬ 
cluded in the term ‘law in force". We do not see 
why that should be so. The Regulations made by 
the Governor were under S. 266, Government of 
India Act, 1935, and had the force of law, and the 
Explanation to Art, 372(3) includes within the ex- 
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pression law in force* not only laws made by a 
Legislature but also by other competent authority*. 
The term ‘other competent authority’ is wide enough 
to include the Governor or any other authority 
which has been empowered to make rules and re- 
Igulations having the force of law. 

(10) We, therefore, think that the Regulations 
made in the year 1941 under S. 266, Government 
of India Act, 1935, were in force at the time when 
the Lekhpals were appointed by the various Sub- 
Divisional Officers or Collectors, and the question 
of consultation with the Public Service Commission 
did not arise. 

(11) Learned counsel then urged that the Regula¬ 
tions made in 1941 were not placed before the 
Legislature within fourteen days after they were 
made. So far as we can find, there was no section 
analogous to Art. 320(5) in the Govemnicnt of 
India Act, 1935, and Art. 320(5) would not apply 
to Regulations not made under the proviso to cl. 

, (3) of Art. 320 of the Constitution. It has already 
been held by a Bench of this Court—Mootham and 
Chaturvedi JJ.—in — ‘Jagannath Prasad Sharma 
V. State of U. P.’, AIR 1954 All 629 (A) that Art. 
320(5) does not apply to Regulations made under 
S. 266, Government of India Act, nor does it in¬ 
validate the said Regulations, as Art. 320(5) can only 
apply to Regulations made under Art. 320(3) of the 
Constitution. We are bound by that decision. 

(12) Taking up now the second point raised on 
behalf of the petitioners that the appointment of 
Lekhpals was invalid, the learned Standing Counsel 
for the State has relied on the proviso to Art. 309 
of the Constitution as giving power to the Governor 
to make rules regulating the recruitment and con¬ 
dition of serv'ice of persons appointed to posts in 
connection with the affairs of the Union. Article 
309 is as follows: 

“Subject to the provisions of this Constitution, Acts 
of the approj^riate Legislature may regulate the 
recruitment, and conditions of service of persons 
appointed, to public services and posts in con¬ 
nection with the affairs of the Union or of any 
State: 

Provided that it shall be competent for the 
President or such person as he may direct in the 
case of services and posts in connection with tlie 
affairs of the Union, and for the Governor or 
Rajpramukh of a State or such person as he may 
direct in the case of services and posts in con¬ 
nection with the affairs of the State, to make 
rules regulating the recruitment, and the condi¬ 
tions of service of persons appointed, to such 
services and posts until provision in that behalf is 
made by or under an Act of the appropriate 
» Legislature under this Article, and any rules so 
made shall have effect subject to the provisions 
of any such Act.” 

(13) In the affidavits attached to several of these 
writ petitions extracts from a letter from the Secre¬ 
tary to Government, U. P., to the Land Reforms 
Commissioner, Uttar Pradesh, dated, 7-3-1953, have 
3een made a part of the affidavit. They deal with 
he recruitment of Lekphals as a result of the re- 
)rganisation of the service of Patwaris. The first 
)aragTaph of the letter is as follows: 


OF U. P. (Malik G. J.) 

Sir, 

In continuation of my demi-official letter No. 
2627/lB, dated 5-3-1953, I am directed to com- 
municate the orders of the Govenior regarding 
the reorganisation of the service of Patwaris in 
the context of their mass resignations. ” 

The portion quoted above lias been omitted frorn^ 
the extracts filed and the learned Standing Counsef 
had taken time to produce before us tlie original, 
copies of which have been plaited today on the 
record which show that the reorganisation of the 
service was made under the orders of the Govenior. 
This was followed by a letter dated 27-4-1953. which 
finally laid clown the conditions of service of Ix^kh- 
pals. This letter also starts with the words; 

“Sir, 

I. am directed to communicate the following 
orders of the Governor regarding the recruitment 
of sevice of Lekhpals.” 

No objection has been taken by counsel for the 
other side to our looking into these papers and we 
have, therefore, placed the two copies on the re¬ 
cord of the Civil Miscellaneous Writ No. 827 of 
1953. From tiiese letters it is apparent that the 
service was constituted under tlic orders of the 
Govenior and that should satisfy the requirements 
of the proviso to Art. 309 of the Constitution so 
long as an Act is not passed by an appropriate 
Legislature 

(14) Learned counsel for the petitioners have 
urged that .Art. 309 of the Constitution may allow 
the Governor to constitute a fresh service but it 
cannot give him the power to change the conditions 
of an already existing service, and they have taken 
us through the rules framed under the orders of 
the Governor quoted in the letter dated 27-1-1953, 
and the rules for the appointment of Patwaris in 
tile Land Records \lanual. Leamed counsel them¬ 
selves pointed out the difference between the two. 
They first referred us to R. 2 and pointed out tliat 
the appointment is not to be now confined to the 
list prepared by the Collector under paragraph 1; 
the age also is not behveen 18 and 25 but 18 and 
40; the qualifications also are now different. 

The minimum educational qualification now is 
Hindustani Middle or Junior High School E.xamina- 
tion. Paragraph 5 has also been amended and now 
the period of probation is two years. Paragraph 7 
has been amended and the salaries have been in¬ 
creased. Paragraph 10 has been amended and a 
Patwari can now be transferred from one ‘halka’ 
to another even in another district. Paragraph 12 
has been amended as regards the travelling allow¬ 
ance. Paragraph 17 has been amended and now 
there are no appeals. There have been certain 
additions to Chapter II due to the two important 
departments having been opened—the Planning and 
the Development Departments. There are thus 
certain substantial changes though most of the work 
that was being done by the Patwaris will now be 
done by the Lekhpals. 

As a result of the abolition of zamindari the 
whole system of revenue administration has changed 
giving rise to new problems and new conditions 
Moreover, the State Government has undertaken 
schemes of development in the rural areas for which 
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men specially trained and with new outlook might 
have been needed. If by reason of these consi¬ 
derations the State Government decided, when they 
lound that a vast majority of Patwaris had resigned, 
to reconstitute the service on new lines by reducing 
the number, increasing the emoluments, changing 
the qualifications for appointment, providing for 
special training and assigning to them other work 
besides the work that was originally allotted to the 
Patwaris, so that tiiey may be of real help in the 
progress of the rural areas, the mere fact that some 
of tlic duties were the same as were perfonned by 
the old Patwaris, or even if most of the duties were 
the same, it would not mean that it was not a new 
sewice that had been constituted. 

It must in this connection be remembered that 
to this new service were tieshly appointed the old 
Patwaris who had not resigned and the new rules 
provided that tliey were to get a pay in the new 
scale at the stage that they had reached in the old 
scale for the Patwaris. If it was not intended to 
be a new service, no question of re-appointment of 
old Patwaris, who had never resigned, could arise. 
Tlie Patwaris who had resigned but had withdrawn 
their resignations before 4-3-1953, had also to be 
reappointed, but in their case there was an addi¬ 
tional qualification that their service record should 
liave been satisfactory and they should not have 
attained a certain age. Considering all these facts 
and circumstances we feel satisfied that it was a 
new sendee that was constituted and since it was 
done under the orders of the Governor, the proviso 
Uo Art. 309 of the Constitution gave him that power. 

fl5) Learned counsel have referred us to a number 
of letters from tlie Land Reforms Commissioner and 
to certain other schedules attached to the affidavits 
to show that several changes were made in the rules 
from time to time. That is hardly of any importance 
for the decision of these cases, but none of the 
letters etc., written by the Land Reforms Commis¬ 
sioner was after 27-4-1953, when the final rules 
were framed under the orders of the Governor. Mere 
frequent changes in the rules will not affect their 
validity and we need not, therefore, go into this 
matter in detail. 

(16) As regards S. 23, Land Revenue Act, it no 
doubt provides for appointment of Patwaris to each 
*halka’ and that section has not yet been amended, 
but it does not take away the right of the Gover¬ 
nor to create a new service for each 'halka' or 
group of ‘halkas’ if he so desires. The grievance in 
these writ petitions is not that the provisions of 
S. 23, Land Revenue Act, have not been given 
effect to and Patwaris have not been appointed. The 
challenge has been made to the appointment of 
the Lekhpals and to the fact that the petitioners 
have been excluded from being considered for 
appointment to that service. 

(17) In the alternative, even if it be considered 
to be the same service the mere fact that it has 
been given a new name would not necessarily 
affect the question of the validity of the niles 
framed imder S. 234(b), Land Revenue Act. Re¬ 
ference has been made to the fact that throughout 


in the Land Revenue Act (3 of 1901) and the Land 
Records Manual the word used is 'Patwari' and not 
‘LekhpaP. Section 23, Land Revenue Act, provides 
for appointment of a Patwari to each Tialka*. Sec¬ 
tion 234 gives the State Government power to make 
rules consistent with the Act regulating the appoint¬ 
ment and transfer of Kanungos and Patwaris, their 
salaries, qualifications, duties, removal, punishment, 
suspension and dismissal. 

(18) Learned counsel for the petitioners took us ■ 
through the first and the second Chapters of the 
Land Records Manual to show what were the rules 
for recruitment and the conditions of service of 
Patwaris and their duties, with the object of making 
it out that Lekhpals did not belong to a new ser¬ 
vice but it was the old service of Patwaris to which 
a new name was given. The argument in short is 
that the State Government was really making fresh 
appointments to the posts of Patwaris but gave the 
service a new name, which it was not entitled to 
do. It was suggested that there was something 
very sinister behind it, but what exactly could be 
the sinister motive was not at all clear to us. 

Out of 28,000 Patwaris about 26,000 and odd 
had resigned. The Government could have ap¬ 
pointed as many new men in their places hs it 
liked and it could also have amended the rules 
framed under S. 234, Land Revenue Act (3 of 1901). 

It lias been admitted that the conditions of service 
and the emoluments attached thereto, as also the 
number to be appointed and the duties to be as¬ 
signed to them, could all be altered under S. 234, 

Land Revenue Act, hy the State Government by 
rules framed under that section, but it is said that * 
those appointments could be only to the posts of 
Patwaris and the service could not be given a new 
name of Leklipals so long as S. 23, Land Revenue 
Act, was not amended. 

There is no special mode prescribed for making 
rules under S. 234, Land Revenue Act. Under 
S. 21, U. P. General Clauses Act (1 of 1904), power 
to make rules includes power to add to, amend, 
vary, or rescind any notifications, orders, rules or 
bye-laws so issued; and S. 23 relates to a power to 
make rules or bye-laws which have to be made 
after previous publication. There was no such pro¬ 
vision as regards previous publication in S. 234, 

Land Revenue Act, and so no question of publica¬ 
tion of the new rules in tlie Official Gazette would 
arise. The mere fact that a new name was given, 
because the old name had certain unsavoury asso¬ 
ciations around it, would not invalidate the rules 
even if they were to be treated as amending the 
previous rules made under S. 234, Land Revenue 
Act. 

(19) The result, therefore, is that tliere is no 
force in the two points raised in these writ peti- ' 

tions and for the reasons given in our judgment in 
Writ Petition No. 45 of 1954 and the reasons given 
above these writ petitions are also dismissed, but 
lor the reasons already mentioned we make no order 
as to costs. 

V.R.B. Petitions dismissed 
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UMAMAHESWARAN J. (12-8-1954 • 

Komanduri Srinivasa Raghavacharyulu, Plaintiff- 
Appellant v. Polavarapu Venkataswamy and 
anocher, Delendants-Respondents. 

Second Appeal No. 661 of 1950, against decree, 
Sub-J., Bapatia, in Appeal Suit No. 238 of 1947. 

(a) Limitation Act (1908), .Art. 144 — Adverse 
possession — Assertion of adverse title against 
assignee of mortgagor. 

Property was usufructuarily mortgaged on 
8-6-1874 for a term of 68 years. On 23-12-1880, 
the mortgagor assigned the equity of redemp¬ 
tion to the plaintiff. The daughter’s son of 
the original mortgagor, in .spite of the assign¬ 
ment of the equity of redemption, filed a suit 
in 1925 for redemption of the mortgage. This 
suit was compromised in 1927. As per the 
terms of the compromise, half the hypotheca 
was taken by the mortgagee in discharge of 
the mortgage and the other half was retained 
by the daughter’s son of the original mort¬ 
gagor. The plaintiff was aware of the com¬ 
promise: 

Held that the assertion of title by the 
daughter’s son of the original mortgagor v/as 
hostile to the plaintiff. The possession of half 
the hypotheca bv the said daughter’s son and 
his permitting the mortgagee to be in posses¬ 
sion of the other half to the knov/ledge of 
the plaintiff was a clear assertion of title ad¬ 
verse to him. AIR 1914 Mad 334 (2) (PB), Ref. 
to. (Para 3) 

Anno: Lim. Act, Art. 144 N. 85. 

(b) Limitation Act (1908), Art. 144 — Adverse 
possession, wliat is. 

Possession to be adverse Should be overt 
without any attempt at concealment, so that 
the person against whom time is running, 
ought, if he exercises due vigilance, to be 
aware of what is happening. It is not neces¬ 
sary that it should be brought to the notice 
I of the real* owner. AIR 1934 PC 23; AIR 1935 

I PC 36; AIR 1942 Mad 622, Foil. AIR 1914 Mad 

\ 334 (2) (PB), Held no longer good law. 

(Para 7) 

Anno. Lim. Act, Arts. 142 and 144, N. 16, 

CASES REFERRED: Paras 

(A) (VI) AIR 1914 Mad 334 (2): 38 Mad 903 

(PB) 3, 7 

(B) (V21) AIR 1934 PC 23: 61 Cal 262 (PC) 5, 6 

(C) (V22) AIR 1935 PC 36: 14 Pat 327 (PC) 6 

(D) (V29) AIR 1942 Mad 622: ILR (1943) Mad 

15 (PB) 6 
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C. V. Dikshitulu and N. Rajeswar Rao, lor 
Appellant; K. Krishnamurti, for Respondents. 

JUDGIMENT; The plaintiff is the appellant. 
The simple question lor consideration in the 
second appeal is as to whether the defendants 
have acquired title to the suit property by adverse 
possession. The trial Court held that ine defen¬ 
dants did not make out their plea of adverse pos¬ 
session, and decreed the suit. On apixral the Sub¬ 
ordinate Judge reversed the judgment and decree 
of the District Munsif. Hence the plainiiff has 
preferred the second appeal. 

(2) For the purpose of appreciating the plea of 
adverse possession, it is necessary- to set out a few 
relevant facts. The suit properties belonged to 
K. Venkatacharyulu who executed a usufructuary 
mortgage. Ex. P. 4, dated 8-6-1874 for Rs. 4,000/- 
in favour of V. Raghavalu and two others for a 
term of 68 years ending with 3-6-1942. The plain¬ 
tiff is the adopted son of Srinivasacharyulu who 
obtained an assignment of the usufructuary mort¬ 
gage under Ex. P. 5 dated 28-12-1830. In spite of 
the execution of the assignment deed Ex. P. 5, the 
mortgagor’s daughter’s son Nelaturu Narasimha- 
charyulu filed a suit O. S. No. 120 cf 1925 on the 
file of the Subordinate Judge’s Coui*t of Bapatia, 
for redemption of the mortgage and for the re¬ 
covery of possession of the hypotheca. The suit 
was compromised on 30-7-27 as per Ex. D. 2. 

As the plaintiff did not pay the amount to the 
defendants as per the terms of the compromise half 
the property was taken by the plaintiff and half 
by the defendants therein. The property obtained 
by the plaintiff under the compromise was subse¬ 
quently sold to the defendants and the defendants 
have been in open and continuous possession from 
the date of the compromise in regard to a half 
and from the date of the sale in regard to the 
other half. The short question, therefore, is whe¬ 
ther the possession of the defendants from the 
date of the compromise and the sale is adverse 
to the plaintiff, the adopted son of the assignee 
of the equity of redemption under Ex. p. 5. 

(3) It is in evidence that Narasimhacharyulu, who 
instituted O. S, No, 120 of 1925, is the husband of 
the plaintiff’s son-in-law’s sister. In the reply 
notice issued by the defendants, Ex. P. 6 (a) as 
also in the written statement, the defendants 
averred that the plaintiff was fully aware of the 
previous suit and the compromise entered into 
therein. The plaintiff who examined himself as 
P. “W. 1, did not deny knowledge of the suit or the 
compromise. So, no question was put to him in 
the cross-examination as to whether he was not 
present at the time of the suit and at the time 
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of the compromise. The 1st defendant who exa^ 
mmed himseif as D. W. 1, stated that the plaintiff 
was aware of the suit and that he was also aware 
of the compromise, though he could not say whe¬ 
ther he was present on the date of the compro¬ 
mise. Nothing was elicited in the cross-exami¬ 
nation to lead to the conclusion that what the 1st 
defendant stated in the examination-in-chief was 
not true. 

D. W. 2 stated that the plaintiff accompanied 
Narasimhac.haryulu at the time of the compromise. 
Tne Subordinate Judge accepted the evidence of 
D. Ws. 1 and 2 and found that the plaintiff was 
fully aware of the suit and the compromise. He, 
however, held that the conduct of the plaintiff 
was not such as to estop him from claiming the 
suit properties. If the plaintiff knew fully that 
a suit was filed by Narasirahacharyuiu for redeem¬ 
ing the mortgage and that it was compromised, 
under which half the property was given to the 
mortgagees and half taken by the mortgagor’s re-* 
presentative, there can be no doubt he knew that 
the mortgagee & Narasimhacharyulu were in pos¬ 
session from the date of the compromise in their 
own right and adversely to him. 


(6) The decision was followed by Lord Thanker- 
ton in — ‘Sris Chandra Nandy v. Baijnath Jugal 
Koshore’, AIR 1935 PC 36 (C). The Privy Council 
decision in — ‘AIR 1934 PC 23 (B)' was referred 
to and applied in a recent Pull Bench decision 
of the Madras High Court p. — ‘Palania Pillai 
V. Ibrahim Rowther’, AIR 1942 Mad 622 (FB) (D). 
At page 624, Leach C. J., referred to the conflict 
of authority in the Madras High Court on the 
question whether it was necessary in order to sup¬ 
port a plea of adverse possession that knowledge 
of adverse possession must be proved. He set out 
the question that was referred to the Full Bench, 
namely: 

"Where some co-owners usufructuarily mortgage 
specific items of property held by the members 
of a Muhammadan family, and the mortgagee 
enters into possession of the mortgaged items 
under his mortgage-deed, is a suit to recover the 
share therein by other members of the same 
family barred by Art. 144, Limitation Act, at the 
end of 12 years of such possession or does ad¬ 
verse possession begin as against the other mem¬ 
bers only from the date of ouster to their know¬ 
ledge." 


Subsequently, Narasimhacharyulu sold the pro¬ 
perty to the defendants and their possession as 
from the date of purchase is adverse to the plain¬ 
tiff. Therefore it is clear according to the Pull 
Bench decision of the Madras High Court in — 
Teriya Aiya Ambalam v. Shanmugasundram’, 38 
Mad 903 (AIR 1914 Mad 334 (2) ) (A) that the pos¬ 
session of Narasimhacharyulu and the defendants 
was adverse to the plaintiff and the defendants 
acquired title by prescription. The head-note in 
— ‘38 Mad 903 (A)’ is in the following terms: 

“Where a trespasser dispossesses a mortgagee in 
possession and continues in possession asserting 
a title adverse to the mortgagor also, such pos¬ 
session will be adverse to tne mortgagor from 
the time the mortgagor has knowledge of the 
assertion (though he may not tnen be entitled 
according to the terns of the mortgage to recover 
possession from the mortgagee).” 

(4) If the equity of redemption vested in the 
plaintiff and he alone was entitled to redeem the 
mortgage the assertion of title by Narasimhachar¬ 
yulu was hostile to the plaintiff and his (i.e., 
Narasimhacharyulu's) obtaining possession of half 
the property and permitting the mortgagee to be 
in possession of the other half was a clear asser¬ 
tion of their adverse right to the knowledge of 
the plaintiff who was assisting and accompanying 
Narasimhacharyulu in the conduct of the mort¬ 
gage suit. 

(5) The learned Advocate for the respondents 
contended that it was not necessary for his clients 
to fix the plaintiff with the knowledge of the. 
assertion of the adverse claim. He relied on the 
Privy Council decision in — ‘Secretary of State 
v. Debendralal Khan’, AIR 1934 PC 23 (B). Lord 
Macmillan in delivering the judgment of the Judi¬ 
cial Committee stated the law clearly and succinctly 
in the following terms: 

"The classical requirement is that the possession 
should be ‘nec vi nec clam nec precario’. Mr. Dunne 
for the Crown appeared to desiderate that the 
adverse possession should be shown to have been 
brought to the knowledge of the Crown, but in 
their Lordships opinion, there is no authority 
for this requirement. It is sufficient that the 
possession be overt and without any attempt at 
concealment, so that the person against whom 
time is running ought, if he exercised due vigi¬ 
lance, to be aware of what is happening ’. 


He answered the question in the following terms: 
"The weight of authority in this Court is in favour 
of an affirmative answer being given to the first 
part of the question. There are decisions of the 
Calcutta and Bombay High Courts to the same 
effect and support for the majority view is also 
to be obtained from the decision of the Privy 
Council in — ‘AIR 1934 PC 23 (B)’ 

(7) Having regard to the recent Privy Council 
decisions and the latter Full Bench decision of the 
Madras High Court referred to ‘supra’, the decision 
in — ‘AIR 1914 Mad 334 (2) (A)’ may no longer 
be regarded as good case law. It is sufficient as 
pointed out by the Privy Council that possession 
should be overt and without any attempt at conceal¬ 
ment so that the person against whom time is 
running ought, if he exercises due vigilance, to be 
aware of what was happening and it is not neces¬ 
sary that adverse possession should be brought to 
the notice of the real owner. But as I have already 
Fainted out the plaintiff had knowledge of the 
rights asserted by Narasimhacharyulu and the 
defendants in regard to the property and there¬ 
fore the case satisfies even the principles laid 
down in — ‘AIR 1914 Mad 334 (2) (A)’. 

(8) The learned Advocate for the appellant con¬ 
tended that on the recitals in Ex. P. 5, his right 
to obtain possession did not accrue till 1942. I 
have carefully gone through the document and I 
find that there is no substance in this contention. 
It was open to the assignee to redeem and obtain 
possession of the properties even prior to 1942 as 
his assignor coulct do. 

(9) In the result the second appeal fails and is 
dismissed with costs. No leave. 

V.S.B. Appeal dismissed. 


A.I.R. 1954 ANDHRA 2 (Vol. 41, C.N. 2) 
UMAMAHESWARAN J. (4-8-1954) 

Kotta Pullayya, 1st Defendant-Appellant 
Grandhi Veeraraghavamma and another, Plaintiff 
& 2nd Defendant-Respondents. 

Second Appeal No. 508 of 1950, against decree, 
Sub. Judge, (Prl), Rajamundry, in Appeal Suit No. 
76 of 1949. 

(a) Succession Act (1925), S. 105(1) — Applica¬ 
bility — (Will — Construction) — AIR 1936 Bom 
459, Dissented from. 
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In construing a will, all the clauses have to 
be read together and the intention of the 
testator or testratrix should be ascertained. 

Clauses of the will made it abundantly clear 
that if any of the nephews of the testatrix 
should predecease the testatrix their descen¬ 
dants should take the place of the deceased. 
In each of the clauses, it was stated that the 
descendants according to their father’s 
branch should take the properties equally, 
or in other words, the testatrix was 
anxious that the nephews, or if they 
should die during her lifetime, their ‘Santha- 
thLs’ should take the property. 

Held that the testatrix intended that the 
nephew or his ‘Santhathi’ should take the pro¬ 
perty on his death during the lifetime of the 
testatrix. There was no lapse whatsoever so 
as to attract the terms of the first part of 
S. 105(1). The second part of S. 105(1) di¬ 
rectly applied to the facts of the case as the 
te.statrix herself provided that in the event 
of the legatee dying during her lifetime, his 
‘Santhathi’ should take the property. (Para 9) 

Anno: Succession Act, S. 105 N. 1. 

(b) Succession Act (1935), S. 97 — Applicability 
to Hindu wills — AIR 1936 lioin 459, dissented 

from. 

Section 97 does not apply directly to wills 
by Hindus, but it lays down a general princi¬ 
ple of interpretation of wills, which could 
equally be applied to a will by a Hindu, though 
if the clear intentions of the testator ap¬ 
peared otherwise, the Section could not be 
applied. AIR 1944 Mad 22, Rel. on. (Para 9) 

Anno; Succession Act, S. 97 N. 1. 

(c) Words and Phrases — Santhathi — Mean¬ 
ing of. 

The etymological meaning of “Santhathi” 
is “issue of the body”. The expression "San- 
thathis Paramparai” used as a word of limi¬ 
tation to define the estate taken by a person 
has, however, come to acquire the larger signi¬ 
ficance of “heirs”. AIR 1915 Mad 664; AIR 1921 
Mad 518, Rel. on. (Paras 11, 12) 

CASES REFERRED; Paras 

(A) (V31) AIR 1944 Mad 22; 1943-2 Mad LJ 332 9 
<B) (V23) AIR 1936 Bom 459; ILR (1937) Bom 
679 10 

(C) (V2) AIR 1915 Mad 664; 27 Mad LJ 694 11 

(D) (V8) AIR 1921 Mad 518; 13 Mad LW 513 11 

G. Chandrasekara Sastri, for Appellant; G, Bala- 
parameswara Rao (for No. 1) and M. V. Nagana- 
miah (for No. 2), for Respondents. 

JUDGMENT: The first defendant is the appel¬ 
lant. The only question that arises for considera¬ 
tion is as to the true construction of the will 
executed by Manikyam on 3-1-1913 and marked 
as Exhibit A-3. There Is no doubt that the pro- 
’ perties devised under the will belonged to Manik- 
I yam absolutely as found by both the Courts 
below. 

(2) According to the case of the plaintiff, the 
properties were bequeathed absolutely in favour 
of Manikyam’s sister’s sons, i.e., the second de¬ 
fendant and the plaintiff’s deceased husband, and 

j 'hat as her husband died in 1914, she became en- 
itled to his interest in the suit property. 

(3) The 1st defendant (appellant) mainly con¬ 
tested the suit. The District Munsif of Raja- 
mundry held that Ss. 105 and 107, Succession Act, 
did not apply, as the will was executed by a 
Hindu and that the plaintiff acquired an interest 
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under the term.s of the will, Exhibit A-3. On 
appeal, the learned Subordinate Judge of Raja- 
mundry differed from the District Mun.sif and 
held that Ss. 105 and 107, Succes.sion Act, applied 
also to Hindu wills. But on a due and proper 
construction of the will he confirmed the judg¬ 
ment of the District Mun.sif and held that as the 
h«ir-at-law of Satyanarayana. the plaintiff v/as 
entitled to a half share under the terms of Exhi¬ 
bit A-3. The .second appeal is brought by the 
1st defendant as against the judgment and decree 
of the Subordinate Judge of Rajamundry. 

(4) As already stated, the .sole question that 
arises for consideration Is as to whether by the 
death of Satyanarayana in 1914. that is. during 
the lifetime of the testatrix, his interest lapsed 
and the plaintiff acquired no interest whatsoever. 
I have carefully perused the terms of the will, and 
I agree with the Subordinate Judge that the testa¬ 
trix clearly intended that her nephews, Krishna- 
murthy and Satyanarayana, or their ‘Santhathi’ 
should take the properties equally. 

(5) As regards moveable property, the testatrix 
stated in clear terms in paragraph 3, that after 
her lifetime, her sister's soas. Krlshnamurthy and 
Satyanarayana. and their descendants according 
to their father’s branch, should take the said pro¬ 
perties equally. 

(6) In cl. (4) she directed that her nephews or 
their descendants should give a sum of Rs. 1000/- 
to the persons specified therein. In cl. (5) she 
provided that if the persons specified in cl. (4) 
did not survive her, the amount should be taken 
by her two nephews or their descendants accord¬ 
ing to their father’s branch equally. Clause (6) 
relating to immoveable property runs in the fol¬ 
lowing terms: 

“It has been provided that the said Grandhi 
Krlshnamurthy Garu and Satyanarayana Garu 
and their descendants shall after my lifetime, 
take even the entire immoveable property that 
I may purchase from my money or acquire in 
any other manner, subsequent to this will along 
with immoveable property mentioned in the will 
in the aforesaid manner, with all powers of 
disposition by way of gift, sale, etc., and they 
shall enjoy the same happily from their sons 
to grandsons and so on in succession.” 

(7) The contention of the learned advocate for 
the appellant is that an absolute estate was given 
to the nephews Krlshnamurthy and Satyanara¬ 
yana, and that as Satyanarayana died during the 
lifetime of the testatrix, the bequest in his favour 
lapsed and that the first defendant as the hus¬ 
band's heir of Manikyam. was entitled to his 
share as on intestacy. It is well established that 
in construing a will, all the clauses have to be 
read together and the intention of the testator 
or testatrix should be ascertained. Clauses (3) 
to (5) make it abundantly clear that if any of 
the nephews should predecease, the testatrix, the 
descendants should take the place of the de¬ 
ceased. In each of the clauses, it is stated that 
the descendants according to their father’s branch 
should take the properties equally, or in other 
words, the testatrix was anxious that the nephews, 
or if they should die during her lifetime, their 
‘Santhathis’ should take the property. 

(8) Reference was made to the terms of Ss. 97 
and 105 which run in the following terms; 

“Sec. 97:—Where property is bequeathed to a 
person and words are added which describe a 
class of persons, but do not denote them as 
direct objects of a distinct and independent gift, 
such person is entitled to the whole interest of 
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the testator therein, unless a contrary intention 
appears by the will; 

"Sec. 105:—(1) If the legatee does not survive 
the testator, the legacy cannot take effect, but 
shall lapse and form part of the residue of the 
testator’s property, unless it appears by the will 
that the testator intended that it should- go to 
some other person. 

(2) In order to entitle the representatives of 
the legatee to receive the legacy; it must be 
. proved that he survived the testator." 

(9) The argument of the learned Advocate for 
the appellant is that the use of the expression 
"their descendants" in cl. (6) merely defines the 
nature and character of the estate taken by 
Krishnamurthy and Satyanarayana and that 
applying the rule of construction laid down in 
S. 97 to the will, the ‘Santhathi’ acquired no in¬ 
terest v/hatsoever as the ‘Santhathi’ was not a 
direct object of a distinct and independent gift. 
So according to the learned Advocate, under the 
terms of S. 105 Satyanarayana having predeceased 
the testatrix, the plaintiff, his widow, acquired no 
right whatsoever in the suit properties. But. if 
I am right, in my construction of the will, that 
the testatrix intended that the nephew of his 
‘Santhathi’ should take the property, there is no 
lapse whatsoever so as to attract the terms of 
S. 105(1), Succession Act. 

The second part of S. 105 (1>. "unless it appears 
by the will that the testator intended that it 
should go to some other person" directly applied 
to the facts of the case. The testatrix herself 
provided that in the event of the legatee Satya¬ 
narayana dying during her lifetime, his ‘Santhathi’ 
should take it. It is. therefore, unnecessary for 
me to consider whether the rule of construction 
laid down in S. 97. Succession Act, applies to 
"Hindu wills" or not as held by Horwill 0. in — 
‘Damodhara Moothan v. Ammu Amma’. AIR 1944 
Mad 22 (A). I, however, agree with the observa¬ 
tions of the learned Judge: 

“This section does not apply directly to wills 
by Hindus, but it lays down a general principle 
of interpretation of wills, which could equally 
be applied to a will by a Hindu, though if the 
clear intentions of the testator appeared other¬ 
wise. the section could not be applied." 

(10) The decision of the Bombay High Court 
in — ‘Krishna Das Thulsidas v. Dwarkadas Kalian- 
dass’, AIR 1936 Bom 459 (B) does not in any way 
affect this question. V/adia J. rightly held that it is 
always the intention of the testator as expressed 
or implied in the language of the will, which 
must be given effect to, and that intention must 
be collected with reasonable certainty from the 
whole will. He construed the will in question as 
conferring interest in the soas and daughter of 
Thulsidas along with him. Or in other words, he 
held that the sons and daughter of Thulsidas were 
direct objects of a distinct and independent gift 
as contemplated under S. 97. I do not, however, 
agree with the observations of the learned Judge 
that S. 97 embodies an artificial rule of construc¬ 
tion of wills taken from English law and that 
rule of construction ought not to be applied to 
wills made by Hindus. In the view taken by me 
I do not agree with the observations of the learn¬ 
ed Judge as to the scope and effect of illustration 

(ii) to S. 105. 

(11) The next argument of the learned Advocate 
for the appellant is that the expression "San¬ 
thathi’’ in els. (3) to (6) of the will, will not and 
cannot by any stretch of language take in the 
plaintiff, the widow of Satyanarayana and that 
the suit is consequently not maintainable. I quite 


agree with the learned Adv6cate that the etymolo¬ 
gical meaning of “Santhathi" is "issue of the 
body". The expression "Santhathis Paramparal" 
used as a word of limitation to define the estate 
taken by a person has, however, come to acquire 
the larger significance of "heirs". In — ‘Rajah of 
Ramnad v. Sundara Pandiaswami Thevar’, AIR 
1915 Mad 664 at p. 674 (C), Seshagiri Iyer J. held 
that the words "Santhathi Paramparai" convey a 
heritable estate from generation to generation and 
that 

"no authority has been quoted for the proposi¬ 
tion that the word ‘Santhathi’ is to be restricted 
to the lineal descendants." 

Ramesam J. in delivering judgment of the 
Bench decision in — ‘Guruvajammah v. Rama- 
swamy Mudaliar’, AIR 1921 Mad 518 (D) ob¬ 
served as follows: 

"Even assuming that the ‘Santhathi’ in the first 
instance was to be construed as limited to ‘issue’, 
it is not clear that that sentence is in¬ 
tended to describe the devolution of the trustee¬ 
ship, It merely lays down the manner in which 
the trust v/as to be conducted and reference is 
made to some of the persons who are likely to 
conduct it. But even if it were otherwise, I do 
not think that ‘Santhathi’ should be construed 
in its narrow sense. It is true that its etjTnolo- 
gical meaning is "issue of the body". But it is 
also true that when used as a word of limita¬ 
tion to define the estate taken by a person, it 
has come to acouire the larger significance of 
"heirs. 

(12) Adopting those observations, I hold that 
the expression “Santhathis" in the present case 
should not be construed in its narrow or etymo- # 
logical sense, but should be construed as meaning j 
"heirs". In this view, the second appeal fails and ^ 
is consequently dismissed with costs. No leave. 

D.H.Z. Appeal dismissed. 


A.I.R. 1954 ANDHRA 4 (Vol. 41. C.N. 3) 
CHANDRA REDDI J. (15-7-1954) 

Connabatula Satya Rao, Petitioner v. State. 

Criminal Revn. Cases Nos. 1255 and 1366 of 1953 
and Criminal Revn. Petn. No. 1185 of 1953 and 
taken up in No. 12 of 1953, to revise the order of 
Sub-Divisional Magistrate, Yeilamanchilli in Cri¬ 
minal Appeal No. 55 of 1953. 

Madras Prohibition Act (10 of 1937), S. 4A — 
Intoxication — Meaning of — Smelling of liquor 
is not intoxication. 

Intoxication implies excessive drinking of 
liquor bringing about drunkenness. Merely i 
smelling of alcohol does not amount to be^g 
in a state of intoxication within the meaning 
of S. 4A. Something more is necessary and 
that is the accused must be in a state of 
drunkenness. (Paras 4, 5) t ^ 

E. Venkatesam and P. Kothandaramayya, for ^ 
Accused; Public Prosecutor, for the State. 

ORDER: This revision petition is directed 
against the conviction of the petitioner under 
S. 4-A, Madras Prohibition Act, and the sentence 
of a fine of Rs. 30/- in default imprisonment for 
20 days. J 

(2) The charge against the petitioner, a Prohi- 
bition Guard, attached to the Prohibition 
Police Station, YellamanchiUl, Is that he ^ 

found in a state of intoxication on 28-9-1952. The u 
case for the prosecution • is that the petitione 
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was quarrelling with a rickshaw-puller on the rele¬ 
vant night and that on seeing P. Ws. 5 and 6 
passing that way, he began to run. This roused 
the suspicion of these two witnesses and they 
gave chase to him, caught hold of him and found 
that he was smelling liquor. By then a number 
of people including P. Ws. 1 and 2, two of the 
local advocates, collected there. The plea of the 
accused was of denial. The prosecution evidence 
was accepted by the trial Court and a conviction 
followed. 

(3) It looks to me that it is very doubtful whe¬ 
ther the prosecution has brought, home even the 
charge that the petitioner was smelling arrack. 
P. Ws. 5 and 6 are admittedly the enemies of the 
petitioner and even as regards P. Ws. 1 and 2 it 
is very doubtful whether they could be definite 
that the smell of arrack emanated from the peti¬ 
tioner, However, it is not necessary for me to get 
into this question as the revision petition can be 
disposed of on a shorter ground, viz., whether, 
assuming the prosecution case to be true, the 
petitioner can be said to have committed an 
offence under S. 4-A, Madras Prohibition Act, 
which enacts that 

“whoever is found in a state of intoxication in 
any public place and whoever, not having been 
permitted to consume any liquor or intoxicating 
drug in pursuance of this Act, is found in a 
state of intoxication in any private place, shall 
be punished with imprisonment which may ex¬ 
tend to six months, or with fine which may 
extend to one thousand rupees, or with both.” 

(4> The question for consideration is whether 
on the prosecution evidence, the petitioner can 
be brought within the terms of S. 4-A of the Act. 
As already pointed out, the only evidence for the 
prosecution is that the accused was smelling alc)> 
hoi. In my opinion this does not amount to his 
being found in a state of intoxication within the 
meaning of S. 4-A. A person can consume alcohol 
without being intoxicated. The expre.ssion "in¬ 
toxication” is synonymous with drunkennness. 
In the Concise Oxford Dictionary, the meaning 
of the word “intoxication” is given as “make 
drunk, excite, exhilerate. beyond self-control”. In 
the 14th volume of the Encyclopedia of Brita- 
nica (llth edition) the meaning of the word “in¬ 
toxication” is given as 

“poisoning or the action of poisoning, whether 
of drug, baectorial products or other toxic sub¬ 
stances and hence the condition resulting from 
such poisoning, particularly the disorder of the 
nervous system produced by excessive drinking 
of alcohol.” 

It is thus seen that the intoxication implies ex¬ 
cessive drinking bringing about drunkenness. 

(5) To constitute an offence of being found in 
a state of intoxication it is not sufficient to show 
that a person smelt liquor. Something more is 
necessary and that is that he was in a state of 
drunkenness, as a result of excessive drinking. For 
this reason. I must hold that an offence under 
S. 4-A of the Prohibition Act has not been com¬ 
mitted by the petitioner and he is therefore 
entitled to an acquittal. 

(6) The petition Is allowed and the conviction 
and sentence are set aside. The fine, if paid, will 
be refunded. 

(7) Criminal Revision Case No, 1366 of 1953.— 
In view of mv finding in Criminal Revision 
Case No. 1255 of 1953 that no case under S. 4-A 
of the Prohibition Act was made out, the question 
of enhancement of sentence does not arise. Peti¬ 
tion is, therefore, dismissed. 

V.S.B. Petitioner acquitted. 
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A.I.B. 1954 ANDHRA 5 (Vol. 41, C.N. 4) 

SUBBA RAO C. J. (2-8-1954; 

Pullata Lakshminarayan, Plaintiff-Appellant v. 
Bakkida Ramanna and others, DefendariU>Ke.S' 
pondents. 

Second Appeal No. 1114 of 1950. again.st decree 
of Shb-J., Srikakulam, in A. S. No. 200 of 1949. 

Civil P. C. (1908), S. 144 — Ex part« decree .set 
aside — Effect on auction sale. 

There is no provision in the Civil Procedure 
Code for setting aside an auction sale on the 
ground that the decree has been cancelled. 
There is no reason or justification for not 
applying the said principle to a case of an 
auction sale in favour of a third party held 
in execution of an ex parte decree. AIR 1931 
PC 33. AIR 1933 Mad 593 and AIR 1941 Mad 
399, Rel. on. (Para 5; 

Anno: C. P. C., S. 144 N. 13. 

CASES REFERRED: Paras 

(A) (V18) AIR 1931 PC 33: 60 Mad LJ 423 (PC) 3 
(E) (V20) AIR 1933 Mad 598: 56 Mad 808 4 

(C> (V28I AIR 1941 Mad 399: 1941-1 Mad LJ 
193 4 

C. V. Dikshitulu and N. Rajeswar Rao, for Ap¬ 
pellant; C. Rama Rao, for Respondents (Nos. 1 
and 2). 

JUDGMENT: The second appeal is filed against 
the decree and judgment of the Court of the 
Subordinate Judge of Srikakulam confirming those 
of the District Munsif’s Court Sompeta in O. S. 
No. 11 of 1949. The subject-matter of the suit 
is of the extent of 2 acres 10 cents of Government 
Zaroiti dry land described in the plaint schedule. 
It was originally owned by one Priya Chelamayj^a 
and others. They executed a mortgage deed in 
respect of the suit property in favour of Burla 
Yerrayya, the father of the 3rd defendant. Burla 
Yerrayya filed O. S. No. 52 of 1938 on the file of 
the Court of the Distrit Munsif, Sompeta and 
obtained a preliminary decree therein. A final 
decree followed. 

In execution of the final decree, the plaint sche¬ 
dule items were brought to sale and they were 
purchased by the 1st defendant on 23-3-1942 for 
a sum of Rs. 325-0-0. The said sale was con¬ 
firmed on 15-6-1942. On 10-11-1942 he took deli¬ 
very of possession. The plaintiff who was the 
purchaser of the plaint schedule items from the 
mortgagors, and who was also impleaded as a 
defendant in O. S. No. 52 of 1938 filed an appli¬ 
cation on 21-4-1942 for setting aside the ex parte 
decree. The ex parte decree was set aside on 
31-3-1944. Thereafter he filed O. S. No. 11 of 1949 
on 14-12-1948 for possession of the said items on 
the ground that by reason of the setting aside of 
the ex parte decree and also by reason of the 
subsequent adjustment of the suit claims, the 
defendant did not acquire any valid title to the 
said items. 

(2) The learned District Munsif and on appeal 
the learned Subordinate Judge rejected the claim 
and dismissed the suit. Hence the second appeal. 

(3) The learned counsel for the appellant, Mr. 
Dikshitulu contends that there is no (sic) essen¬ 
tial distinction between an ex parte decree and 
a decree on merits, and therefore the decisions 
holding that the title of a third party purchaser 
in execution of a decree is not affected by the 
reversal of the decree, will not apply to a case of 
a purchaser in execution of an ex parte decree. 
To appreciate this argument, it is necessary to 
consider the principles on which the said cases 
based their decisions. In — ‘Nanhelal v. Umrao 
Singh’. AIR 1931 PC 33 at pp. 35-36 (A), the 
Judicial Committee had to consider the case of 
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the effect of the adjustment of a decree under 
O. 21, R. 2^ Civil P. C., on the sale held in exe¬ 
cution of the decree in favour of a third party. 
Their Lordships held that the third party was 
protected and the sale could not be set aside. 

The reasoning of their decision is found at pp. 
35-36 of the Report. It runs thus: « 

“When once a sale has been effected, a third 
party interest intervenes and there is nothing 
in this rule to suggest that it is to be dis¬ 
regarded. The only means by which the judg¬ 
ment-debtor can get rid of a sale, which has 
been duly carried out, are those embodied in 
R. 89, viz., by depositing into Court the amount 
for the recovery of which the property was 
sold, together with 5 per cent, on the purchase 
money which goes to the purchaser as statutory 
compensation and this remedy can only be pur¬ 
sued within 30 days of the sale.” 

Their Lordships made no reference to the cases 
under R. 91 which has no application to the pre¬ 
sent case. 

(4) This principle was followed by Madhavan 
Nair J. in — ‘Soi-imuthu Pilai v. Muthukrishna 
Pillai’, AIR 1933 Mad 598 (B), where the learned 
Judge ruled that under O. 21, R. 92, Civil P. C., 
where no application is made under Rr. 89, 90 or 
91 to set aside a valid sale, the Court is bound to 
confirm the sale and cannot refuse to do so on 
the ground that there was no subsisting decree 
at the time of the confirmation or on any other 
ground. 

This judgment was accepted and followed by 
Wadsworth J. in — ‘Ambujammal v. Thangavelu 
Chettiar’, AIR 1941 Mad 399 (C). There, as in 
the earlier case, at the time the sale was sought 
to be confirmed, the decree in execution whereof 
the property was brought to sale was reversed by 
the appellate Court. Wadsworth J. points out at 
p. 401: 

“There is no provision in the Code for the can¬ 
cellation of a sale merely because of the can¬ 
cellation of the decree and though it is in ac¬ 
cordance with justice that a person who has 
succeeded in appeal should get from the oppo¬ 
site party such restitution as is possible, there 
is no principle of justice whereby an innocent 
3rd party who has purchased in a valid auction 
held by the court should be deprived of his pro¬ 
perty merely becau.se the decree under which 
the sale was held has been cancelled in appeal.” 

(5) It is true as contended by Mr. Dikshitulu 
that in all the aforesaid cases the decree was on 
merits and that it was reversed by the appellate 
Court. But the principle of the said three deci¬ 
sions is that there is no provision in the Civil 
Procedure Code for setting aside a sale on the 
ground that the decree has been cancelled. I can¬ 
not find any reason or justification for not apply¬ 
ing the said principle to a case of sale in favour 
of a third party held in execution of an ex parte 
decree. Whether a decree is an ex parte decree 
or a decree on merits, it is a valid decree till it 
is set aside or modified in accordance with the 
procedure prescribed by law. It cannot be sug¬ 
gested and indeed it is not suggested that an ex 
parte decree is void and a nullity, and therefore 
it can be ignored. 

Further for setting aside a sale, held in execu¬ 
tion of an ex parte decree, just like in execution 
of a decree on merits, the Civil Procedure Code 
prescribes the same remedies. The judgment- 
debtor. if he seeks to set aside the sale, must pro¬ 
ceed either under O. 21, R. 89 or under O. 21, 
R. 90, Civil P. C. The only distinction which the 
learned counsel was able to point out is that in 


the case of setting aside an ex parte decree, it 
may be that S. 144, Civil P. C., may not be appli¬ 
cable. But if S. 144 is not applicable and if a 
case for restitution is made out, the Court has 
got ample power under S. 151, Civil P. C., to order 
restitution against the decree-holder. 

But so far as the third party is concerned, that 
circumstance cannot conceivably make any dif¬ 
ference in the principle accepted by the decisions. 
I. therefore, hold, agreeing with the Courts below, 
that the first respondent who is a third party 
purchaser is protected and the sale in his favour 
cannot be avoided by the judgment-debtor. No 
other point arises in the appeal. The second 
appeal fails and is dismissed with costs. No leave. 

D-H.Z. Appeal dismissed. 


A.I.R. 1954 ANDHRA 6 (Vol. 41, C.N. 5) 
CHANDRA REDDY J. (13-7-1954) 

Mandapaka Sudarasana Rao and another, 
Appellants v. Challa Narasimham Naidu, Respon¬ 
dent. 

A. A. O. No. 166 of 1952, against Order of 
Sub-J., Srikakulam, D/- 27-3-1951. 

Court-fees Act (1870), S. 7 (x) (a) — Sale of 
property — Agreement to re-convey — Suit for 
specific performance — Court-fee payable. 

The plaintiff sold the suit properties to the 
defendant for a stated consideration of Rs. 
5.500/-. Alleging that the consideration 
actually paid was only Rs. 3,000/- and there 
was an agreement for reconveyance of those 
properties entered into on the same date for 
this sum of Rs. 3,000/-, the plaintiff filed a 
suit for specific performance of that agree¬ 
ment of sale: 

Held, that the appropriate court-fee was 
payable on Rs. 3,000/- and not Rs. 5,500/-. 

(Paras 2 and 6) 

Anno: C. P. Act, S. 7 (x) N. 2. 

CASE REFERRED: Paras 

(A) (V24) AIR 1937 Mad 81: ILR (1937) 

Mad 275 (FB) 5, 6 

M. Narasayya, for Appellants; Kasturi Siva- 
prasada Rao, for Respondent; D. L. Narasimha 
Raju. for the Govt. Pleader, for the Govt. 

JUDGMENT: This is an appeal against the 
judgment of the Subordinate Judge of Srika¬ 
kulam remanding the suit to the trial Court. The 
material facts may be briefly stated: 

(2) The plaintiff sold the suit properties to the 
defendant on 13-3-1947 for a stated consideration 
of Rs. 5,500/'-. Alleging that the consideration 
actually paid was only Rs. 3.000/- and there was 
an agreement for reconveyance of those pro¬ 
perties entered into on the same date for this 
sum of Rs. 3.000/-. the plaintiff filed the suit 
which gives rise to this appeal in the Court of 
the District Munsif of Srikakulam for specific 
performance of that agreement of sale. He 
valued the suit under S. 7. Cl. (x). Court-fees 
Act. at Rs. 639-1-9 and paid a court-fee of R5. 
71-15-0. 

(3) One of the defences to the suit was that 
it was under-valued and court-fee should have 
been paid on the sum of Rs. 3.000/- said to be 
the consideration for the reconveyance of the 
properties. Agreeing with this, the trial Court 
called upon the plaintiff to pay the deficit cour^ 
fee and gave him time on 27-10-1950 till 6-11-1950. 
This was extended up to 15-11-1950. As further 
time was asked for again on 15-11-1950, the trial 
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Court refused to comply with it and dismissed the 
suit for non-payment of the deficit coui’t-fees. 

(4) The matter was taken in appeal and the 
main grounds ui'ged in support of the appeal were 
that as time was granted till 15-11-1950 and since 
he had time till the evening to pay the court- 
fee, the suit could not be dismissed earlier in the 
day and the Court-fee as originally paid by him 
was correct. The appeal was opposed on the 
grounds that the correctness of the order of the 
trial Court on the question of court-fee could not 
be canvassed in appeal as it had become final 
and that under S. 12 of the Court-fees Act, the 
question of computation cannot be gone into by 
the appellate Court. Alternatively, it was con¬ 
tended that the proper courc-iee payable is on 
Rs, 5,500/- and not on Rs. 3,000/-. 

(5) The appellate Court accepted the contention 
of the plaintiff that the trial Court had no juris¬ 
diction to dismiss the suit earlier in the day on 
15-11-1950 when he had time to pay the deficit 
court-fee till the evening. It also held that the 
plaintiff could question the order dated 27-10-1950 
in O. S. No. 165 of 1950 determining The court- 
fee, in the appellate Court. It further held that 
the court-fee payable is on Rs. 5.500 - being the 
amount of consideration recited in the sale-deed 
by the plaintiff to the defendant. 

And for this view, reliance was placed by the 
Subordinate Judge on a Full Bench decision of the 
Madras High Court in — ‘Aladanamohana v. 
Krupasindhu’, AIR 1937 Mad 81 (FE) fA). In 
the result, he set aside the order of the trial Court, 
but directed the plaintiff to pay court-fee on Rs. 
5,500/-. In that view', he remanded the case to 
the trial Court for further disposal. There is 
also a direction to the trial Court to decide the 
question of pecuniary jurisdiction. The plaintiff 
who was called upon to pay the higher court-fee 
has preferred this appeal. 

(6) It is contended by Mr. Narasayya in sup¬ 
port of this appeal that under S. 7. Cl. (x), Court- 
fees Act. the court-fee payable is only on the 
amount of consideration agreed to be paid for the 
re-sale and not the original consideration stated 
to have been paid to him under the original sale 
by him to the defendants. In reply to this, Mr. 
Sivaprasada Rao argued that the decision referred 
to by the lower appellate Court supports its view 
and therefore the appellant has to pay court-fees 
on the consideration stated in the sale-deed. 

I do not think I can agree with the proposition 
of the counsel for the respondent. The terms of 
S. 7. Cl. (x) are clear that the court-fee is to be 
paid according to the amount agreed to be 
secured under the suit contract. In this case, 
the amount agreed is Rs. 3.000/- and the sale con¬ 
sideration for the earlier sale has no bearing. We 
are not now concerned wdth the truth or other¬ 
wise of the averments of the plaint. It is the 
recitals in the plaint that should determine the 
question of coui’t-fee. 

The decision in — ‘AIR 1937 Mad 81 (PB) (A)* 
has no application to the present case. In these 
circumstances, I must therefore give effect to the 
contention of the appellant and hold that the 
appropriate court-fee is payable on Rs. 3,000/- and 
not Rs. 5,500/-. The appeal is, therefore, allowed, 
but in the circumstances of the case, I direct the 
parties to bear their own costs both here and in 
the lower appellate Court. 

V.R.B. Appeal allowed. 
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Hiranand Ramsook Firm, Appellants v. Province 
of Madras (Now Andhra) repre.sented by the Col¬ 
lector, East Godavari, Respondent. 

Second Appeal No. 938 of 1950, against decree 
of Dist. Court, East Godavari at Rajamundry in 
A. S. No. 255 of 1948. 

(a) Sales Tax — Madras General Sales Tax Act 
(9 of 1939), S. 3(b) — Commis.sion agent may be 
“dealer’* witiiin meaning of S. 2(b). 

Under certain circum.stances a commission 
agent doing business may fall within the de¬ 
finition of “dealer”. Neither the definition of 
“dealer” nor of “.'^ale” contemplates as a nece.s- 
sary condition that the goods sold should 
belong to the person selling or buying. There 
can be a sale or purchase on behalf of another. 

(Para 5) 

The plaintiffs carrying on business in silver 
and gold purcha.sed the goods from the Bom¬ 
bay merchants at their own risk with the hope 
or with the confidence of passing them off 
to various customers. After the receipt of the 
goods, they gave them to their customers, 
taking for themselves only the commission as 
profits. 

Held that plaintiffs w^ere dealers within the 
meaning of S. 2(b). AIR 1952 Mad 718 (FB), 
Hel. on. (Para 5) 

(b) Sales Tax — Madras General Sales Tax Act 
(9 of 1939), S. 8 — Madras General Sales Tax 

Rules, R. 12 — Non-compliance with R. 12 _ 

Exemption under S. 8 cannot be claimed. 

Rule 12 of the Sales Tax Rules requires 
that the dealer should maintain separate ac 
counts in respect of each class of articles spe¬ 
cified in the Act. Rule 12 is a condition 
subject to w'hich the licence is i.ssued to a 
dealer. Hence if a dealer fails to maintain 
accounts as required by that rule, the non- 
compliance with the condition disentitles him 
to exemption under S. 8 of the Act. There 
is no justification for the contention that the 
condition being non-material one can be 
ignored. (Para 6) 

CASE REFERRED: * Para 

(A) (V39) AIR 1952 Mad 718: ILR (1952) Mad 
571 (FB) 5 

P. Somasundram and P. Suryanarayana. for 

Appellants; Government Pleader and D. L. Nara- 

simha Raju, for Respondent. 

JUDGMENT: The questions that arise in this 
second appeal are (i) W'hether the plaintiffs are 
“dealers” within the meaning of S. 2(b) of the 
Madras General Sales Tax Act and (ii) w’hether 
they are exempted from payment of tax under 
S. 8 of the said Act. 

(2) The plaintiffs’ case may be briefly stated: 
The plaintiffs are commission agents carrying on 
business in silver and gold. The customers would 
give an order for purchase of silver or gold at 
Bombay. The plaintiffs would send a telegram to 
Bombay customers and silver and gold would be 
received by the plaintiffs from the Bombay mer¬ 
chants. On the date of the receipt of the goods 
a bill would be prepared and the signature of the 
principal customer taken and a commission of 5 
annas per Rs. 100/- in the case of gold, and 6 
annas per Rs. 100/- in the case of silver w'ould be 
given to the plaintiffs. To put it shortly, their 
case is that they purchased silver and gold from 
the Bombay merchants for and on behalf of their 
customers and that they received nothing more 
than the commission to which they were entitled. 
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(3) The defendant contended in the written 
statement that the plaintiffs were not commission 
agents for the purchase of gold and silver and 
that they carried on the said business in the year 
of assessment, not as agents of known principals, 
but as regular dealers on their own account. The 
defendant further pleaded that the plaintiffs did 
not comply with the conditions of the licence, and 
that, therefore, they forfeited their right to 
exemption under the provisions of the Madras 
General Sales Tax Act. The learned Subordinate 
Judge, and on appeal the learned District Judge, 
held that the plaintiffs were not commission 
agents, but carried on business on their own ac¬ 
count, and that, therefore, they v/ere liable to sales 
tax. They further held that the plaintiffs did 
not comply with the conditions of the licence, and 
that, therefore, they were not exempted from the 
payment of tax. The plaintiffs preferred the 
above appeal. 

(4) The facts, either found by the Courts below, 
or in regard to which there is no dispute may be 
stated. The customers of the plaintiffs did not 
place any order with the plaintiffs. Exhibits A-1 to 
A-6 letters alleged to have been written to the 
plaintiffs by the customers Viswanadham and 
others, were held to be not genuine by both the 
Courts. Exhibit A-7 the order book alleged to 
have been maintained by the plaintiffs showing 
t he various orders placed with them has been 
held not to be genuine by the Subordinate Judge. 
The learned District Judge did not give a definite 
finding on that question, but for the reasons 
mentioned by him in paragraph 13 of the judg¬ 
ment. I agree with him that the Ex. A-7 is highly 
suspicious and'cannot be relied upon in support 
of the plaintiffs* case. 

The expenditure incun'ed in connection with 
the telegrams alleged to have been sent by the 
plaintiffs to the Bombay merchants was not de¬ 
bited to the plaintiffs’ accounts. Nor do the 
accounts* maintained by the customers disclose 
that any amount was spent by them for sending 
the said telegrams. The accounts maintained by 
the Bombay merchants have not been produced. 
The correspondence that must have passed bet¬ 
ween the plaintiffs and the Bombay merchants 
has not been produced. But the accounts of the 
plaintiffs .show that, in respect of the suit tran¬ 
sactions. the plaintiffs had only taken commission. 
The bills establish that the plaintiffs passed on 
the goods received by them from the Bombay 
merchants to their customers and the price 
charged was only the amount for which the goods 
were sent by the Bombay merchants plus the 
commission to which the plaintiffs were entitled. 
It is not disputed that the accounts in Bombay 
were settled or adjusted on the basis that the 
plaintiffs were only responsible for the purchase. 

On these facts, only one conclusion is possible. 
The plaintiffs placed orders with the Bombay 
principals or commission agents on their own ac¬ 
count and on their own respon.sibility, though they 
expected to pass them off to their customers and 
though in fact they did so and were satisfied 
with the commission earned as profit. It is not 
possible to hold on the facts found that parti¬ 
cular customers of the plaintiffs placed specific 
orders with the plaintiffs and that the plaintiffs 
purchased the goods from the Bombay merchants 
as the agents of their customers. On the other 
hand, the suppression of all the correspondence 
between the plaintiffs and the Bombay merchants 
and the bringing into existence of an order book 
to bolster up the plaintiffs’ case leave no doubt 
in mind that the plaintiffs purchased the goods 
from the Bombay merchants at their own risk 


with the hope or with the confidence of passing 
them off to various customers and that after the 
receipt of the goods, they gave them to their 
customers, taking for themselves only the com¬ 
mission as profits. 

(5) A -Pull Bench decision of the Madras High 

Court in — ‘Radhakrishna v. Province of Madras’, 
AIR 1952 Mad 718 (A) had to consider the scope 
of S. 2(b), Madras General Sales Tax Act. The 
learned Judges held that the definition c! 

“dealer” in S. 2(b) would cover also cases of 
persons mentioned in S. 8, who would but for 
that section, be liable to taxation under S. 3. 
The learned Chief Justice laid down that under 
certain circumstances a commission agent doing 
business would fall within the definition of 

“dealer” and that neither the definition of 

“dealer” nor of “sale” contemplate as a necessary 
condition that the goods sold should belong to 
the person selling or buying and that there can 
be a sale or purchase on behalf of another. In 
this case, on the facts found, the plaintiffs were 
dealing on their own behalf. They did not pur¬ 
port to purchase the goods for the principals. It 
is, therefore, a clear case coming under the defi¬ 
nition of “dealer”. Assuming that the plaintiffs 
acted as commission agents, the next question 
that falls to be considered is whether they are 
entitled to exemption from payment of tax by 
reason of any of the provisions of the Madras 
General Sales Tax Act. 

(6) The relevant section is S. 8 which reads: 

“The State Government may, on application and 

on payment of such fee as may be prescribed in 
that behalf, license any person under this sec¬ 
tion. who for an agreed commission or broker¬ 
age. buys or sells on behalf of known princi- J 
pals specified in his accounts in respect of each ' 
transaction and may exempt from the tax or 
taxes payable under S. 3. such of his transac¬ 
tions as are carried out in accordance with the 
terms and conditions of that licence.” 

Even if the plaintiffs are persons, who bought 
the goods for an agreed commission, on behalf of 
known principals, they would be exempted under 
the Act if they got a 'licence from the State Gov¬ 
ernment. It is also not questioned that one of 
the conditions of that licence was that theyl 
should maintain separate accounts in respect ol 
each class of articles specified in the Act (See* 

R. 12 of the Madras General Sales Tax Rules). 

It is also not disputed that the plaintiffs did not 
maintain separate accounts in respect of each 
class of articles specified in the section. 

But it is contended by Mr. Somasundaram that 
though his client had not complied with one of 
the conditions of the licence, the condition which 
was not complied with was not a very material 
condition, and. therefore, it could be ignored. I 
do not see any justification for that distinction 
between material and non-material conditions in 
the provisions of S. 8 of the Act. Once it is con- ^ 
ceded that the condition laid in R. 12 is a condi¬ 
tion subject to which the licence is issued, ^ it 
follows that non-compliance with such condition ’ \ 
disentitles to exemption under S. 8 of the Act. I 
would, therefore, hold that even if the plaintiffs 
are commission agents within the meaning of ^ 

S. 8 of the Act. they not having complied with 

the condition of the licence are not exempted 
from payment of the tax. The judgment of the 
lower Court is, therefore, correct. ^ 

(7) The appeal fails and is dismissed with costs. 

No leave. 

VS.B Appeal dismissed. ^ 
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SUBBA RAO C. J. (31-8-1954) 

M. Gnanamani, Petitioner v. Governor of Andhra 
represented by the Chief Secy, to Govt, of Andhra 
and another, Respondents. 

Writ Petn. No. 5i0 of 1954. 

(a) Constitution of India, Arts. 154, 161 and 162 
— Govemor’s powers under Constitution. 

A combined reading of the three Articles indi¬ 
cates that the entire executive power of the 
State vests in the Govenior in respect of all 
matters in regard to which the Legislature of 
the State has power to make laws. In regard 
to tlie same matters he has also got the limited 
judicial power givei\ under Art. 161. Thc.se 
are all the powers conferred on the Governor 
under the Constitution. (Para 10) 

(b) Constitution of India, Arts. 226 and 361 — 
Acts of Governor — Immunity from process of 
Court — Issue of writ under Art. 220. 

In the case of official acts an absolute imirm- 
nity from the process of Court is given to a 
Governor & this immunity extends not only to 
his official acts but also to acts purporting to be 
done by him in exercise of the power.s con¬ 
ferred on him, so long as he is not guilty of 
dishonesty or bad faith. But this will not pre¬ 
clude the acts of the Governor from being 
questioned, if tliey can be done without a pro¬ 
cess on hhn. Indeed Art. 361 itself recognises 
that this immunity would not restrict the right 
of any person to bring appropriate proceedings 
iigainst the Government. (Para 13) 

Where an Assistant Engineer having been 
served with an order imposing the penalty' of 
compulsory retirement preferred an appeal to 
the Governor who by order transferred it to 
the Secretaiy to the Government and there¬ 
upon the Engineer prayed for issue of a writ 
of certiorari against the Governor for quashing 
his order: 

Held, that the Governor was not answerable 
for his act of sending the appeal to be disposed 
of by the Government. The Governor was also 
not responsible to the Court for the manner of 
his disposal, for no process could be served on 
him. The application against the Governor 
was therefore liable to be dismissed. 

(Paras 14 and 15) 

CASES REFERRED: Paras 

(A) (V39) AIR 1952 Cal 799; 56 Cal WN 651 6 

(B) (V39) AIR 1952 Nag 330: ILR (1952) Nag 

409 7 

(C) (V40) AIR 1953 Madli-B 54; ILR (1953) 

Madh-B 24 9 

P. Babulu Reddi, for Petitioner; Advocate-Gene¬ 

ral, for Respondents. 

ORDER: This is an application for issuing a writ 
of certiorari to quash the orders passed by the Gov¬ 
ernment of Andhra and the State of Andlira. 

(2) The petitioner is a B.E. of the Madras Univer¬ 
sity. He was working in the II Circle as an Assis¬ 
tant Engineer. On 15-1-1953, an order of Goveim- 
ment dated 22-12-1952 was served on him imposing 
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the penalty of compulsory retirement. Against that 
order, he preferred an appeal to the Governor of 
Madras. After the Andhra State was formed, the 
pai:)ers were transferred to the Governor of Andlira 
for disposal. 

When he wrote to the Govemor of Andhra for 
information, he received a reply from the Secretary 
that his petition was sent to the Secretary to Gov- 
ermont, Public Works Dc'partment, .\ndlira, for dis- 
po.sal. Among other grounds, he claimed that the 
action of the Governor in asking the Government to 
dispose of the appeal was witliont jurisdiction and 
joduced the provisions for an appeal to a farce, a.s 
the very autiiority which passed the original orders 
was asked to dbposc of the appeal. He asks for the 
issue of a writ of certiorari to quash the order of 
the Governor, as well as the Government. 

(3) I gave notice to tlie .Advocate General to argue 
the point, whether a writ would lie in the circum¬ 
stances against the Governor of Andhra. I am 
grateful to him for tlie assiijtance he has given to 
t!ie Court. 

(4) The learned counsel for the petitioner con¬ 
tended that the immunity given to the Governor in 
Art. 361(1) of the Constitution is confined to the 
powers and duties conferred on him under tlie Con¬ 
stitution and not to powers and duties conferred on 
him otherwise. He would say that the Governor 
has the powers to entertain an appeal and a duty 
to hear it under R. 20(c) of the Madras Civil Ser¬ 
vices Rules and the immunity given luider Art. 
•361(1} cannot be extended to the powers exercisable 
by him under those rules, v'hereas the learned Advo-’ 
cate.-General liroadly contended that Art. 361 makes 
a di.stiiiction lietwcen the powers and duties of the 
Governor's Office and his acts unconnected with 
lliat office, and that, in the former case, tliere is an 
absolute bar from any process of Court, whereas in 
tlie latter case, it is only protected to a limited ex¬ 
tent. 

(5) It will be convenient at this stage to notice 
tlie relevant provisions of the Constitution and the 
case-law throwing some light on those provisions. 

‘'Article 361(1); The President, or tlie Governor, 
or the Rajpramukh of a State, shall not be answer- 
able to any Court for the e.xercise and performance 
of the powers and duties of his office or for any 
act done or purporting to be done by him in tlie 
exercise and performance of those powers and 
duties. 

XX XX XX 

Provided further that nothing in this clause 
shall be construed as restricting the right of any 
person to bring appropriate proceedings against 
the Government of India or the Government of 
a State. 

2. No criminal proceedings whatsoever shall 
be instituted or continued against the President 
or the Governor or the Rajpramukh of a State 
in any Court during his term of office. 

3. No process for the arrest or imprisonment 
of the President or the Governor or the Raj- 
pramukh of a State shall issue from any Court 
during his term of office. 

4. No civil proceedings in which relief is 
claimed against the President or the Govemor or 
Rajapramukh of a State, shall be instituted during 
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his term of office in any Court in respect of any 
act done or purporting to be done by him in 
his personal capacity, whether before or after he 
entered upon his office, as President or the Gov¬ 
ernor or Rajpramukh of such State, until the 
expiration of two months next after notice in 
writing has been delivered to the President or 
the Governor or Rajpramukh as the case may be 
or left at his office stating the nature of the pro¬ 
ceedings, the cause of action therefor, the name, 
description and the place of residence of the 
party by whom such proceedings are to be insti¬ 
tuted and the relief which he claims/' 

( 6 ) The aforesaid provisions prescribe the limits 
of tlie Governor’s immunity against civil and cri¬ 
minal proceedings. Bose J. in — ‘Biman Chandra 
Bose V. Governor, West Bengal', AIR 1952 Cal 799 
(A) had to consider the scope of Art. 361 in a 
writ, wherein the power of a Governor in nomi¬ 
nating members to the State Legislature was ques¬ 
tioned. At page 801 after citing the provisions of 
Art. 361, the learned Judge says: 

“These words are wide enough to bar any inter¬ 
ference by the Court in respect of the official 
acts or omissions of the Governor. But the 
framers of the Constitution have taken the pre¬ 
caution of using additional words in the Article 
with a view to extend the protection even in 
respect of acts or omissions which can be said 
to be incidental to the exercise of the power and 
performance of the duties of the office of the 
Governor. Consequently the Article affords 
immunity not only in respect of the exercise and 
performance of the powers and duties of the 
office, but also in respect of “any act done or 
purporting to be done by him" in the exercise 
and performance of tliose powers and duties. 

A comparison of Cl. (1) of Art. 361 witli 
Cl. (4) thereof makes it clear that in respect of 
official acts, an al^solute bar is created but, in 
respect of acts done in personal capacity, a partial 
bar in the shape of notice for a period of two 
montlis prior to institution of a civil proceeding 
is imposed.” 

(7) The Nagpur High Court in — ‘G. D. Karkare 
V. T. L. Shevde, AIR 1952 Nag 330 (B) also 
expressed a similar view. There the appointment 
of the Advocate General by the Governor was 
sought to be questioned. It was argued that the 
appointment was in contravention of the Consti¬ 
tution, and therefore. Art. 361 could not afford any 
immunity to the Governor. Dealing with that argu¬ 
ment, the learned Judges observed at page 332 as 
follows; 

“The argument ignores that the immunity afforded 
by the clause is also in respect of any act purport¬ 
ing to be done by the Governor in the exercise & 
performance of the powers and duties of his 
office. The expressions “purporting to be done” 
postulates that any act, though not done in pur¬ 
suance of the Constitution may nevertheless be 
accorded this protection if the act professes or 

purports to be done in pursuance of the Consti¬ 
tution.” 

(8) The learned Judges rejected the further argu¬ 
ment that the validity of appointment cannot 
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be questioned in the absence of the Governor in 
the following words; 

*‘We cannot accede to the contention that because 
His Excellency the Governor is not amenable to 
the process of Court, this Court cannot examine 
this action in appointing the non-applicant and 
pronounce upon its legality. The immunity 
afforded by Art. 361 is personal to the Governor. 
That Article does not place the actions of the 
Governor purporting to be done in pursuance of 
the Constitution beyond the scrutiny of the 
Courts. What the Constitution establishes is 
supremacy of law and not of men however high 
placed they might be.” 

(9) So too, the High Court of Madhya Bharat in 
— ‘Lakshman Singh v. Raj Pramukh of Madhya 
Bharat', AIR 1953 Madh-B 54 (C) held on a con¬ 
struction of Art. 361 of the Constitution that it 
affords complete immunity to the Rajpramukh not 
only in respect of the exercise and performance of 
the powers and duties of the office, but also in 
respect of "any act done or purporting to be done 
by him in the exercise and performance of those 
powers and duties.” 

(10) Let me now analyse the relevant provisions 
of the Article in the light of the case-law cited. 
The crucial words are “Powers and duties of the 
Governor. The powers and duties of the Gov¬ 
ernor are prescribed by other Articles of the Con¬ 
stitution. Under Art. 154 the executive power of 
the State shall be vested in the Governor and 
shall be exercised by him either directly or through 
officers suI)ordinate to him in accordance with this 
Constitution. 

Article 161 provides for his judicial power and 
under that Article, the Governor of a State shall 
have the power to grant pardons, reprieves, res¬ 
pites, or remissions of punishment or to suspend, 
remit or commute the sentence of any person con¬ 
victed of any offence against any law relating to a 
matter to which the executive power of a State 
extends. 

Article 162 says that the executive power of a 
State shall extend to the matters with respect to 
which the legislature of the State has power to 
make laws. A combined reading of the three 
Articles, therefore, indicates that the entire execu¬ 
tive power of the State vests in the Governor in 
respect of all matters in regard to which the Legis¬ 
lature of the State has power to make laws. In 
regard to the same matters he has also got the 
limited judicial power narrated above. These are 
all the powers conferred on the Governor under 
the Constitution. i 

(11) But the Constitution may also enable other ** 
bodies or authorities to confer the powers or 
impose the duties on the Governor subject to the 
provisions of the Constitution. Chapter I of Part 
XI of the Constitution confers powers on the Par¬ 
liament and the State Legislatures, to make laws 
in respect of matters enumerated in the List given 
in Sch. VII to the Constitution. The said bodies 
may, therefore, make laws in respect of all matters 
mentioned therein and in so doing, confer certain 
powers on the Governor. So too, the Governor may 
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issue Ordinances under certain circumstances where¬ 
in powers may be conferred on the Governor. 


The executive Government may also in exercise 
of the powers conferred on tliem by statutes make 
rules, conferring certain powers or imposing certain 
duties on the Governor. The Constitution also 
expressly enables the Governor under Art. 309 to 
[ make rules regulating the recruitment and condi- 
I tions of service of persons appointed to such ser- 
^ vices and posts until provision in that behalf is 
' made by or under an Act of the appropriate Legis¬ 
lature. Further certain Acts passed or rules made 
by competent bodies before the making of the Con¬ 
stitution of India may, by reason of the transitory 
provisions, continue to have constitutional validity 
and binding force. 

Such Acts or rules may contain provisions con¬ 
ferring certain powers on the Governor. Therefore 
there are many ways by which a power may be 
conferred on the Governor qua Governor, which 
will enable him to exercise that power by virtue 
of his ofTice as Governor. All the powers exercis¬ 
able by a Governor by virtue of his office can be 
exercised only on tlie advice of the Ministers, 
except in so far as the Constitution expressly or 
, perhaps by necessary implication says that he can 
exercise tliose powers in his individual discretion. 


(12) There may be a second category of powers 
conferred on the Governor qua Governor, but in 
a different capacity though he occur)ies that capa¬ 
city by virtue of his office as Governor. A statute 
may confer on a Governor the ‘ex officio’ President¬ 
ship of a charitable institution. A third category of 
acts may be exercised by the Governor in his 
personal capacity. He may borrow money or 
execute promissory note. He may make a .speech 
as President of a meeting or write an article 
defaming or slandering others. He may commit 
breaches of contract entered into with third parties. 

(13) Under Art. 361 there is an absolute immu¬ 
nity for the first category of acts, but only a limited 
one in respect of the otlier two. In respect of the 
first he is not answerable to any Court of law. No 
Court can compel him to show cause or defend his 
action. In the case of official acts an absolute 
immunity from the process of Court is given and 
this immunity extends not only to his official acts 
but also to acts purporting to be done by him in 
exercise of the powers conferred on him, so long 
as he is not guilty of dishonesty or bad faith. But 
this will not preclude the acts of the Governor from 
being questioned if they can be done without 
issuing a process on him. Indeed Art. 361 Itself 
recognises that this immunity would not restrict the 
right of any person to bring appropriate proceedings 
against the Government. 

(14) In the instant case, appellate power is con¬ 
ferred on the Governor under valid statutory rules. 
He is authorised to exercise that power in his capa¬ 
city as Governor. It is said that the said order of 
the Governor sending back the appeal against the 
Government to be decided by the Government is 
contrary to all principles of jurisprudence as the 
appellate authority has asked the subordinate 
authority to dispose of the appeal filed against its 
order. Whatever justification there may be for the 


comment the act complained of was one done by 
Ihe Governor in exercise of the powers conferred 
on him or, at any rate, under a professed exercise 
of tliat power. The Governor is not answerable 
for his act of sending the appeal to be disposed 
of by the Government. The Governor is also not 
responsible to the Court for the manner of his 
disposal, for no process can l)e served on him. This 
will not preclude the petitioner from proceeding 
against the Government. 

(13) The apidication against the Governor is 
dismissed. Rule nisi Is issued against tl)c Govern¬ 
ment returnable . in four weeks. 

V.R.B. Order accordingly. 
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CHANDRA REDDI J. (7-7-1954) 

Bettini Rangayya, Appellant v. Bettini Sesha¬ 
rathnam, Respondent. 

A. A. O. No. 413 of 1952, against order of Sub-J., 
Tenali, D/- 25-3-1952. 

Madras Hindu (Bigamy Prevention and Divorce) 
Act (6 of 1949), k 5(c) — Cruelty and desertion 
by husband — Maintenance decreed to wife — 
Subsequent application by husband under S- 5(c) 
— Maintainability. 

Where a suit by wife for separate residence 
and maintenance against her husband on the 
ground of cruelty and desertion is decreed, a 
subsequent petition by husband for dissolution 
of marriage under S. 5(c), Madras (Bigamy 
Prevention and Divorce) Act. 1949, does not 
lie as it cannot be said that the wife, without 
just cause, deserted the husband for a con¬ 
tinuous period of not less than thi*ee years 
Immediately preceding the presentation of the 
petition within the meaning of that section. 

(Para 5) 

Further, a Court cannot compel a wife to 
live with her husband under S. 5 of the Act. 

On the other hand, the object of the section 
is to grant a divorce and not to bring the 
wife and the husband together. (Para 5) 

P. Sui-yanarayana, for Appellant; D. Narasaraju, 

P. Subba Rao and Y. Suryanarayana, for Res¬ 
pondent. 

JUDGMENT: This is an appeal against the 
order of the learned Subordinate Judge of Tenali 
dismissing the petition under S. 5 of the Madras 
Act 6 of 1949, the Madras Hindu (Bigamy Preven¬ 
tion and Divorce) Act, 1949. The appellant is the 
husband and the respondent is the wife and the 
petition is founded on cl. (c) of S. 5, namely, 
that the respondent deserted the appellant for a 
continuous period of not less than three years 
immediately preceding the presentation of the 
petition. This petition was opposed by the respon¬ 
dent on the ground that cl. (c) of S. 5 had no 
application to this case, because she had to live 
away from her husband owing to the cruel treat¬ 
ment meted out to her by him and that the right ■ 
to live separately from her husband and get main¬ 
tenance was declared in A. S. No. 59 of 1946 on the 
file of the Subordinate Judge's Court of TenalL 
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(2) To appreciate the relative contentions of 
the parties, it is necessary to refer to the back¬ 
ground of this litigation. 

(3) The appellant filed O. S. No. 349 of 1944 on 
the file of the District Munsif’s Court, Tenali, for 
restitution of conjugal rights. Shortly after, the 
respondent, i.e., the wife instituted O. S. No. 72 
of 1945 on the file of the District Munsif’s Court, 
Tenali. for maintenance against her husband al¬ 
leging cruelty and desertion by the husband. The 
trial Court dismissed the wife’s suit and decreed 
the husband’s suit. But an appeal O. S. No. 72 
of 1945 was decreed and the suit by the husband, 
namely O. S. No. 349/44, was dismissed. These 
decisions became final as the matters were not 
carried in appeals to the High Coui’t. 

(4) While matters stood thus, Act 6 of 1949 was 
passed and the appellant who was obviously 
anxious to get rid of the decree against him for 
payment of maintenance to his wife, sought the 
benefit of S. 5 of the Act and for that purpose 
filed the petition giving rise to this appeal. 

(5) The learned Subordinate Judge dismissed 
the petition for the reason that it could not be 
said that the wife, without just cause, deserted 
jthe husband for a continuous period of not less than 
three years immediately preceding the presenta¬ 
tion of the petition, as she was entitled to live 
away from her husband and claim maintenance 
by virtue of the decree in A. S. No. 59 of 1946. 
Mr. Suryanarayana in this appeal submitted that 
the parties being young couple should be brought 
together by directing the wife to live with her 
husband. But the course chosen by the appel¬ 
lant is not conducive to that course, nor a Court 
can compel a wife to live with her husband under 
S. 5 of Act 6 of 1949. On the other hand, the 
object of S. 5 is to grant a divorce and not to 
bring the wife and the husband together. No 
other point was argued, and rightly, as the ap¬ 
peal is unarguable. In the result, the appeal is 
dismissed with costs. 
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have to be eschewed in assessing the value of 
the land, all its potentialities should be taken 
into consideration. (Para 4) 

If there is a reasonable prospect of the 
acquired land being used as a salt pan, the 
income from a working salt pan may be taken 
and after taking into consideration the enor¬ 
mous expenditui'e incurred for converting a 
waste land into a salt pan some reasonable 
rate may be fixed. If sale deeds of salt pan 
in and around the locality are available, the 
value of the 'potentiality may be ascertained 
having regard to the expenditure incurred for 
conversion. Offers that may be made by per¬ 
sons intending to exploit the land as salt pans 
.may also afford some basis. But all the afore¬ 
said methods may not furnish precise data. 
There is always an element of guess and it is 
for the Court to come to a reasonable conclu¬ 
sion on the facts adduced in each case. 

(Para 4) 

Anno: L, A. Act, S. 23 N. 2. 

CASES REFERRED; Paras 

^12: 115 Ind Cas 730 

(FC) 3 

air 1939 PC 98: ILR (1939) Mad 
oo2 (PC) ^ 

N. V. B. Sankara Rao, P. Rami Rcddi and K. 
Su])iamania Reddy, for Appellant; P. Satyanarayana 

Raju, Govt. Pleader and D. L. Narasimharaju, for 
Respondent. 


JUDGMENT. : This appeal raised a question of 
compensation under the Land Acquisition Act. At \ 
the instance of the Collector, Central Excise, Madras, 
parts O. S. Nos. 15 and 17 of Nellimukku a pro¬ 
prietary village in the Vizianagaram Estate, have 
been acquired by Government for the extension of 
the salt factory, at Balacheruvu. The total extent ac¬ 
quired was 229 acres 59 cents. The notification 
under $. 4 (1), Land Acquisition Act, was publish¬ 
ed on 29-8-1944 and that under S. 6 was issued 
on 6-3-1945. 


D.R.R. Appeal dismissed. 
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SUBBA RAO C. J. AND CHANDRA REDDI J. 

(29-7-1954) 

Rajah of Vijianagaram, Appellant v. Revenue 
Divisional Officer, Vizagapatanam, Respondent. 

Appeal No. 41 of 1950 against decree of Sub-J., 
Vishakapatnam in O. P. No. 4 of 1946. 

Land Acquisition Act (1894), Ss. 23 and 24 — 
Assessment of compensation — Criterion — Land to 
be used as salt pan — Assessment. 

The main criterion for the assessment of 
compensation is what a willing purchaser 
would pay to a willing vendor. But in v'aluing 
the land acquired, the possibilities of the land 
as distinguished from its realised possibilities 
must be taken into consideration for the vendor 
and the vendee necessarily would enter into a 
bargain with an eye on those potentialities. 
Though sentimental considerations and en¬ 
hanced valuation by reason of the scheme itself 


The Land Acquisition Officer awarded compen¬ 
sation at the rate of Rs. 12-8-0 per acre totalling 
an amount of Rs. 2869-14-0. Adding a sum of Rs. 
430-7-8 towards 15 per cent, solatium for compul¬ 
sory acquisition, he awarded a sum of Rs. 3,300-5-8. 
On a reference made to the Subordinate Judge he 
increased the rate of compensation to Rs. 25/- an 
acre. On that basis, he has given additional com¬ 
pensation of Rs. 2,869-14-0 and also 15 per cent, 
solatium on the said amount. The claimant pre¬ 
ferred the above appeal claiming Rs. 65,000/- in¬ 
cluding the statutory Solatium of 15 per cent. 

(2) The simple question in this appeal is whe¬ 
ther the compensation awarded by the Subordiate 
Judge is inadequate and, if so, whether the appel¬ 
lant is entitled to the whole or part of the amount 
claimed by him. 

(3) Before we consider the evidence, it will he 
convenient at this stage to notice the law on the 
subject. The principles for fixing the compensa¬ 
tion are governed by Ss. 23 and 24 of the L. A. 
Act. The general principles specified in the said 
section differ in no material respect from those laid 
down by English decisions. There are innumer¬ 
able decisions of the English and Indian Courts 
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but it will suffice if two decisions of the Judicial 
Committee relevant to the present enquiry are 
cited. 

In — ‘Vallabhdas Naranji v. The Collector’, AIR 
1929 PC 112 (A), the land acquued was an irregu¬ 
larly shaped piece hy sea and was covered by the 
tides at various times, and for ordinary purposes 
was practically useless. It was, however, capable 
of being used for salt works. There is nothing oii 
record to show tliat there were any salt pans adja¬ 
cent to the land acquired, or tliere was a demand 
for the said land for salt manufacture. The Assis¬ 
tant Judge of Thana awarded Rs. 200/- per acre. 
The High' Court reduced it to Rs. 14/- per acre. 
Viscount Dunedin made the following observations 
in assessing the value of the said land as follows: 
“What it really comes to is this: This land is 
absolutely worthless in itself, but it has no doubt 
a potentiality of being used for salt works and 
therefore, the owner is entitled to the market value 
of that potentiality”. 

(4) The only evidence adduced was, that in one 
case some people had spent Rs. 7 lakhs on salt 
works and had not made them pay at all, but hoped 
that at the end of ten years they possibly would 
pay. On that evidence, it was held by the High 
Court that it would not pay anybody to pay for 
land of that sort even if they were going to con¬ 
struct salt works upon it, more than the value as 
waste lands. This conclusion was accepted by the 
Privy Council. A more elaborate and, if 1 may say 
so, instructive discussion on the question is found 
in — ‘Narayana Gajapathi Raju v. Revenue Divi¬ 
sional Olficer, Vizagapatam’, AIR 1939 PC 98 (B). 

In that case a harbour was being constructed at 
Vizagapatani. The land acquired by the harbour 
authorities on the south of the harbour was allo¬ 
cated by them U) oil companies and other industrial 
concerns. This land was malarious. The appel¬ 
lant’s land, which was to the south of this land, 
contained a spring which yielded a constant and 
abundant supply of good drinking water, wliich 
could easily be made available for the oil com¬ 
panies and people engaged in tbc liarbour works. 
The appellant’s land was acquired for the purpose 
of the execution of anti-malarial works. The appel¬ 
lant claimed compensation on the basis that it was 
partly waste and partly cultivated. 

Before the Subordinate Judge, the appellant 
made a further claim on the footing of potentia¬ 
lities as a source of water supply. The Subordi¬ 
nate Judge held that the only possible buyers were 
the oil companies and the harbour authorities and 
that compensation for potentialities could he 
awarded even where the only possible buyer was 
the acquiring authority. That award was questioned 
before the Judicial Committee. The Judicial Com¬ 
mittee held that the owner is entitled to and the 
valuing officer must ascertain the value of the 
potentialities even where the only possible purchaser 
of the potentialities is the authority purchasing 
under powers enabling compiJsory acquisition. The 
well established principle has been re-stated by 
their Lordships at page 54 as follows: 

“It is plain tliat in ascertaining its value, the 
possibility of its being used for building pur¬ 


poses would have to be taken into account. It 
is equally x)lain, however, that the land must 
not be valued as tliougli it had already been 
built upon, a proposition that is embodierl iti 
S. 24(5) of the Act and is sometimes e.xpressed by 
saying that the possii)ilities of the land and not 
its realised possibilities that must be taken intu 
consideration.” 

Adverting to tlie main quf'stion raised in that case 

their Lordsliips observed; 

“For tlieso reasons, their Lordships have conic to 
the conclusion that even where the only possible 
purchaser of the land’s potentiality is the autho¬ 
rity that has obtained tlie compulsory powers, tlie 
ari)itrator in awarding compensation must ascer¬ 
tain to the best of his ability the price that would 
be paid by a willing pmcliaser to a willing vendor 
of the land with its potentiality in the same way 
that he would ascertain it in a case where there 
arc several possible purchasers and that lie is no 
more confined to awarding tlie land’s “porom- 
boke” value iu the former case than he is in the 
latter.” 

But they were careful to point out at page 552 

f]v-»r 


“the existence of the scheme must not be allowed 
to enhance the price, if by “scheme ’ is meant by 
the fact that compulsory powers of acquisition 
Itave been obtained for the purpose of carrying 
into effect a particular scheme for the profitable 
use of the potentiality. The valuation must 
alu'ays be made as though no such powers had 
been acquired, and the only use that can bo 
made of the scheme is as evidence that the 
acquiring autliority can i)ropcrly be regarded as 
possible purchasers.” 


It will be seen from the aforesaid two judgments 
that the main criterion for the assessment of com¬ 
pensation is what a willing purchaser would pay 
to a willing vendor. But iu valuing the land 
acquired, the possibilities of the land, as distin¬ 
guished from its realised possibilities must be taken 
into consideration for the vendor and the vendee 
necessarily would enter into a bargain with an eye 
on those potentialities. Though sentimental consi¬ 
derations and eniumced valuation i^y reason of the 
scheme itself have to be eschewed iu assessing the 
value of the land, all its potentialities should be 


taken into consideration. 


Though the rule is easily slated, tlie difficulty 
lies in its application to the facts of each case. A 
land may have a particular value only to the 
owner of the site. It may have a particular value 
to a niimljcr of possilffe purcliasers^ in the locality 
or even to the person acquiring the land. But how 
to value the said potentiality? Many methods are 
suggested and adopted in decided cases. If there 
is a reasonable prospect of the acciuired land being 
used as a salt pan, the income from a working; 
salt pan may he taken and after takii^g into con¬ 
sideration the enormous expenditure incurred for. 
converting a waste land into a salt pan some rea-' 
sonable rate may be fixed. 

If sale deeds of salt pans in and around the 
locality are available, the value of the potentiality 
may be ascertained having regard to the expen- 
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cliture incurred for conversion. Offers that may be 

made by persons intending to exploit the land as 

salt pans may also afford some basis. But all the 

aforesaid metliods may not furnish precise data. 

there is always an element of guess and it is for 

the Court to come to a reasonable conclusion on the 
lacts adduced in each case. 

(5) VVhat is'the nature and character of the land 
acquired in this case? The total extent of 229 

number- comprised in the following survey 

s cents, 

o’ 36 acres 67 cents. 

• Nc- i'-B- 100 acres 20 cents, 

here are Zamindari unassessed porombokes. In 
the Commissioner's report P.19 the acquired lands 
<ire described as largely swampy, uneven and 
rugged, necessitating extensive reclamation work. 

W. 1, Sri C. A. Ramakrishnan I. C. S., who 
was the Estate Collector during the crucial period 
but wa,s the Joint Secretary, Board of Revenue’ 
Madras, at the time he gave evidence, submits in 
cross-examination that the land acquired is saline 
and Jiad not been assigned to anybody and was 
waste and that it yielded no income to the Estate. 

R. W 1 the village knrnam of Nellimukku, says 
that, before acquisition the land was poromboke 
and there are still 5 or 6 hundred acres of porom¬ 
boke land adjoining the acquired land, that the land 
acquired was unfit for cultivation and that even 
grass does not grow in it. R. W. 2 for whom these 
ands were acquired also says that the acquired 
lands were unfit for cultivation and the estate was 
not getting any income therefrom. But the real ' 

question is whether it has potentiality for manu- i 

factoring salt and whether that factor should be 
taken into consideration in fixing the valuation. ' 

It may be recalled that this land was acquired for 1 

the extension of the Balachcruvu Salt Factory It a 

is adjacent to the factory. C. W. 1 who has no i 

axe to grind and who was Joint Secretary to the r 

Board of Revenue and who has personally inspected o 

the locality, speaks in glowing terms of the possi- ii 

^ bilities of the land acquired. He says in emphatic h 

terms that the Estate had lost for a trivial amount 

land with a potential lease value of two lakhs of 

rupees. 

S ' 

He would add that he estimated the value of the fc 
and at Rs. 25,000/- per acre on capitalising the ai 
lease value of Rs. 1,000/- per acre per annum at ui 
25 times. He would say, considering the favour- w 
able location of the lands, that if the lands came d( 
back to the Estate, they would be leased out every 2( 
year for the manufacture of salt. He had expe- ce 
rience in land acquisition cases, being himself Sub- th 
Collector for 12 years. It is not easy to ignore his (a 

evidence when he says that the lands have high th 
potential value as salt pans. fo 

(6) Still the question now remains how to assess 
its potential value. The valuation given by C. W. 1 on 
cannot obviously be given to the lands acquired, po 
lor his valuation is of their realised possibilities of lar 
the land. He admits in his evidence that he has R. 
no idea ^ to what it will cost to convert a swamp arr 
into a salt pan fit to be worked. He did not ascer- me 
am what amount of salt those lands can yield per Ex 
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IS 25,000/- given by him as the market value of one 

1 Iw’ T Pu-Poses of putting forward the 

. claim of the estate. From his evidence, therefore 

e lands the potential value of the 

(7) The potential value in this case can be fixed 
J by adoptmg three methods. If there is data for the 
J expenditure meurred in respect of a definite extent 

y of kncl converted into a salt pan and the income 

dewed therefrom thereafter, it may afford some 
basis for fixing the valuation. In tliis case, the only 
person who could have given that evidence has not 
placed before the Court definite material. R. W. 2 
i die person who is running the Balacheruvu Salt 

! Factory, says m his evidence that he has spent 

[ about a lakh of rupees for converting the acquired 
lands into salt pans and that, in the first three 
I years, they did not realise any amount. 

In cross-examination lie says that the acquired 
lands have been in his possession from October 1943 
and that they did not get any profit till 1949. But 
le admits that he has not maintained separate 
accounts for the lands acquired. Pie did not file any 
account books. It is not possible, therefore, to 
accept his evidence at its face value and his evi¬ 
dence does not help the Court in ascertaining the 
value of tile acquired lands, 

R. W. 3 is a technical officer attached to the 
Balacheruvu Salt Factory. Pie would say that to 
fjnng 100 acres in cultivation, the cost was esti¬ 
mated at Rs, 1,31,000/-. He admits in cross- 

two years the yield 
will he 5 to 8 hundred maunds per acre, that from 

the third year the yield would be 1200 maunds per 

acre and that there is great demand for salt. His 

evidence also does not carry the matter further. 

But from the evidence of R. Ws. 2 and 3 it is 

apparent that large sums of money have to be 

invested before the acquired lands could yield 

piofits. According to R. W. 1, he spent large sums 

of money going into lakhs. That should be home 

in mind in valuing the potentialities of the acquired 
lands. 

(8) We have then got sale deeds in respect of 
salt pans. Under Exhibit D-2 dated 1MM938 a 
salt pan of the extent of 1 acre 32 cents was sold 
for Rs. 100/- which works out at Rs. 75/- per 
acre. Exhibit D-3 is a sale deed dated 8-9-1941 
under which 1 acre 37 cents of salt pan lands 
was sold for Bs. 100/-. The rate under this sale 
deed is Rs. 290/- per acre. Exhibit P. 8 dated 
26-9-194o is a sale deed conveying 33 acres 14 
cents for a sum of Rs. 2,000/-. The rate under 
this sale deed is Rs. 635/- per acre. Exhibit P. 2 , 

(a) dated 6-11-1945 is a list of sales conducted by ^ 

the Estate Collector whereunder 4 acres were sold 
for Rs. 4,200/- at the rate of Rs. 1050/- per acre. 

It will be seen that under the said sale deeds 
only the salt pans were sold and it is not, therefore, 
possible to give the same value to the acquired 
lands in their unprepared state. The evidence of 
R, W. 2, R. W. 3 and C. W. 2 shows that enormous 
amounts are required for conversion. These docu¬ 
ments are, therefore, not of much evidentiary value. 
Exhibit P-13 is a letter from the Revenue Divisional 
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OfiRcer, Vizagapatam, to the trustee of the Vizia- 
jiagram Estate, forwarding the “C” form voucher 
for Rs. 262-7-7 on account of the cost of acquisi¬ 
tion. The extent acquired was 3 acres 42 cents 
and the year of acquisition was 1915. 

The extent is very small and the acquisition was 
made 33 years prior to the present acquisition. It 
does not, therefore, afford a correct basis for tlie 
present valuation. Exhibit D-11 is a certiGed copy 
of the compromise decree in O. P. No. 35 of 1926 
on the file of the Court of the Suliordinate Judge 
of Vizagapatam. The land acquired related to S. 
Nos. 16, 17/2 and 18/2 of Nellimukku village of 
an extent of 351 acres 87 cents. Under the com¬ 
promise Rs. 20/- per acre were given. This is 
also a very old bansactlon and for the same 
reason it cannot be relied upon. 

(9) There are some offers made by the villagers 
to the zamindar for leasing the lands acquired. 
Exhibit P-10 of the year 1942 and Exhibit P-9 of 
the year 1943 are applications filed to the Thana 
officer asking for lease of the suit lands. They 
do not show the rate, but they only indicate that 
there was demand for these lands even in 1942 
and 1943. Exhibit D-1 dated 22-2-1943 is a notice 
given by the Estate Amin to Appana Ramachandra 
Rao. 

Therein it is mentioned tliat the sale of survey 
No. 17 measuring 124 acres 32 cents of Nellimukku 
village will be conducted by the Estate Collector 
in public auction on 26-2-1942 for Nazarana at 
the rate of Rs. 1/4 per acre. This shows that the 
estate in 1943 was intending to auction these lands 
subject to the payment of Nazarana. Exhibit P. 12 
dated 21-10-1943 is anotlier application by two of 
the villagers to the Secretary to the Commissioner, 
Board of Revenue, requesting the Board for a lease 
of 250 acres of the suit lands undertaking to pay 
Rs, 1-8-0 per acre per annum. 

Exhibit P-11 makes a reference to an application 
by the villagers to pay Rs. 1-4-0 cist per acre in 
addition to Nazarana of Rs. 1,000/-. Exhibit P-15 
dated 26-8-1943 is an application by 10 persons to 
the Estate Collector, Vizianagaram, ofl:ering an 
annual assessment of Rs. 15/- per acre of the suit 
lands. The aforesaid documents show that offers 
were made to the estate agreeing to pay annual 
assessment of Rs. 1-4-0, Rs, 1-S-O and Rs. 15/- 
per acre. The estate did not accept the offers, but 
instead they intended to auction the rights subject 
to payment of Nazarana. 

(10) In this state of evidence, we have to fix the 
value per acre. At tlie time of acquisition, they 
were waste lands and were not yielding any 
income. There were some hundreds of acres of 
land belonging to the Zamindar similar to that 
acquired, but the lands acquired are adjacent to 
Balacheruvu Salt Factory, and Balacharuvu Salt 
Factory would certainly have purchased them by 
private negotiations if the Government had not 
stepped in. It was one of the possible pm'chasers. 

Further, the offers showed there were people in 
the village, who intended to exploit the suit lands 
for salt purposes. The aforesaid documents show 
that even in 1915, similar lands were sold at the 


rate of Rs. 72/- per acre, though in 1927 under the 
compromise the Zamindar accepted Rs. 20/- per 
acre. There were abo offers to pay annual assess¬ 
ments of Rs. 1-4-0 to Rs. 15/- per acre. It is 
manifest from tlu; evidence that tlie lands in ques¬ 
tion have higii potential value as salt pans. 

Having regard to the aforesaid evidence and 
circumstances and having regard to the fact that 
large extent of land was acquired, we hold that 
the land, if leased out, would have fetched an 
income of Rs. 3/- per acre. Capitalizing it for 20 
years purchase we arrive at the rate of Rs. 60/- 
per acre and award compensation on that basis. 
In addition, the appellant will get tlie usual sola¬ 
tium of 15 per cent. Tlie applicants will also be 
entitled to interest at 6 per cent, from the date of 
taking of possession. The decree of the lower 
Court is accordingly modified. The parties will pay 
and receive proportionate costs. 

V.R.B. Decree modified. 
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UMAMAIIESWARAM J. (27-8-1954) 

Kattragadda Rathiah, Appellant v. Debineni 
Santhamma and another. Respondents. 

Second Appeal No. 637 of 1950, against decree of 
Sub-J., Tenali in A. 8. No. 54 of 1949. 

(a) Succession Act (1925), S. 303 — Executor de 
son tort — Guardian of a lunatic borrowing amount 
after lunatic’s death — Lunatic’s estate if liable — 
(Lunacy Act (1912), S. 50). 

Where in a suit against the guardian and the 
widow of a lunatic to recover money due under 
a promissory note executed by guardian, the 
plaintiff contended that the guardian was in 
the position of an e.xccutor de son tort so that 
the lunatic’s estate was liable, but apart from 
the single act of borrowing under tlie suit pro¬ 
missory note, no other act of intermeddling was 
alleged or proved in the case, so as to attract 
the terms of S. 303: 

Held, that the powers of the guardian ceased 
with the death of the lunatic and tlie estate 
vested in the lunatic’s heir. The guardian was, 
therefore, not an executor de son tort and tlie 
projiertics of the lunatic in the hands of his 
widow could not be proceeded against. AIR 
1943 Mad 265, Relied on. (Para 5) 

Anno: Succession Act, S. 303 N. 1. 

(b) Civil P. C. (1908), S. 100 — New plea — 
(Contract Act (1872), S. 69) — (T. P. Act (1882), 
S. 92). 

The plaintiff’s contention tliat defendant 
No. 1, had a right of subrogation as against tlie 
defendant No. 2 and that instead of passing a 
decree against the 1st defendant and driving 
him to a separate suit against defendant 2 all 
the equities might be worked out in the pre¬ 
sent suit, cannot be allowed to be raised for 
the first time in second appeal, when there was 
no pleading to that effect, no issue framed on 
it and when there was not even an application 
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for amendment of plaint in the second appeal. 

AIR 1932 Cal 182, Not followed, (Para 6) 

% 

Anno: Civil P. C., Ss. 100-101 N. 60; T. P. Act, 
S. 92 N. 2; Contract Act, S. 69 N. 1. 

CASES REFERRED: Paras 

(A) (V30) AIR 1943 Mad 265: 1943-1 Mad 

2t2i ^ ^ 

(B) ‘(V19) AIR 1932 Cal 182: 59 Cal 216 ’ 6 

Nati Subramanian and J. V. Krishna Sarma, for 
Appellants; K. Kotayya & G. Mukatrama Sastri and 
A. Sambasiva Rao, for Respondents (Nos. 1 and 2 
respectively). 

JUDGMENT; The plaintiff is the appellant. He 
filed a suit for recovery of a sum of money due 
under a promissory note executed by the 1st 
defendant. His case was that the 1st defendant was 
appointed as the guardian of D. Chalapathirao 
under the Lunacy Act and that the 1st defendant 
borrowed the amount for performing his obsequies. 
The 2nd defendant was impleaded as the widow of 
Chalapathirao. 

In the plaint, he stated that the debt was con¬ 
tracted and spent for the .spiritual benefit of late 
Chalapathirao, the lunatic, and for meeting obse¬ 
quial expenses and that the debt was consequently 
binding on his estate. He further stated in para¬ 
graph 1 that as the properties belonging to late 
Chalapathirao were at present in the possession of 
defendants 1 and 2, they were liable to discharge 
the suit debt. He prayed for a personal decree 
against the 1st defendant and as against the pro¬ 
perties belonging to Chalapathirao in the hands of 
defendants 1 and 2. 

(2) The 1st defendant filed a written statement 
stating that the amount was borrowed for the obse¬ 
quies of Chalapati Rao, tliat tlie 2nd defendant 
requested her to execute the promissory note, that 
the 2nd defendant actually received the amount and 
utilised it for the obsequies. The 2nd defendant 
denied that the amount was borrowed for the 
obsequies, that the income got from Chalapati 
Rao’s properties was large, that there was no neces¬ 
sity for the 1st defendant to borrow, that the 1st 
defendant was liable to render an account for the 
income realised by her during the management and 
that no decree should be passed against the estate 
in her hands. 

(3) The plaintiff examined himself as P. W. L He 
deposed that the amount was borrowed for the 
obsequies of 2nd defendant’s husband. He stated 
that he would be satisfied with a decree against 
the estate of Chalapatirao, if any, in the hands of 
defendants 1 and 2. In cross examination, he made 
it clear that he did not want a personal decree 
against the 1st defendant. 

(4) An appeal was preferred by the 2nd defen¬ 
dant to the Subordinate Judge of Tenali. The Sub¬ 
ordinate Judge rightly followed the decision in — 
‘Rama Kamath v. C. L. Lobo’. AIR 1943 Mad 265 
(A) and held that the 1st defendant ceased to be 
the guardian on the death of the lunatic and that 


the properties in tlie hands of tlie 2nd defendant 
could not be proceeded against. He, therefore, held 
that the decree that was passed as against the 
estate of Chalapathirao in tlie hands of the second 
defendant was wrong, and allowed the appeal. 

(5) The plaintiff has preferred the second appeal. 
His contention is that the properties of the late 
Chalapathirao in the hands of the 2nd defendant < 
are also liable. The learned Advocate for the 
appellant relied on S. 303, Indian Succession Act, 
and contended that the 1st defendant was in the 
position of an executor ‘de son tort and that the 
properties of Chalapathirao might consequently be 
proceeded against. Section 303 runs in the follow¬ 
ing terms: 

A person who intermeddles with the estate of 
the deceased, or does any other act which belongs 
to the office of executor, while there is no right¬ 
ful executor or administrator in existence, thereby 
makes himself an executor of his own wrong. 

Exceptions (1) Intermeddling with the goods of 
the deceased for the purpose of preserving them 
or providing for his funeral or for immediate 
necessities of his family or property, does not 
make an executor of his own wrong.” 

.Section 304 defines the liability of the executor 
of his own wrong. Section 320 provides that the 
funeral 0 x 7)611568 to a reasonable amount shall be 
paid Ijcfore all delits. So, the question for consi-| j 
deration is whether the 1st defendant was an exe- ^ 
cutor ‘de son tort’. Apart from the single act ofj 
borrowing under tlie suit promissory note, no other! 
act of intermeddling is alleged or proved in the! 
case, so as to attract the terms of S. 303, Succession 
Act. The 1st defendant was only in the position 
of a guardian prior to the death of the lunatic. 
According to the decision in — 'Rama Kamath v.j 
C. L. Loho (A)’, the powers of the guardian ceased 
with the death of the lunatic and the estate vested 
in the lunatic's heir, i.e., the 2nd defendant There¬ 
fore the contention of the learned Advocate based 
on the provisions of the Succession Act has no 
substance. 

(0) The next contention argued by the learned 
Advocate for the appellant was that the 1st defen¬ 
dant would have a right of subrogation as against 
the 2nd defendant in respect of monies borrowed 
lor the benefit of Clialapathirao s estate and that 
instead of passing a decree against tlie 1st defen¬ 
dant and driving him to a separate suit all the j 

equities might be worked out in the present suit. J 

Unfortunately there is no pleading to thfit effect. ' 
The plaintiff has not alleged in the plaint that the ^ 
1st defendant who executed the promissory note in 
his favour had a right of subrogation as again.st 
Chalapathirao's estate or that on taking accounts 
monies would he due to the 1st defendant from his 
estate and that the right might be worked in the 
suit itself. No issue was framed on this question- 
There is not even an application for amendment of 
the plaint in second appeal. Under tho.se circuni* 
stances, I am not prepared to permit the appellant 
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to raise this question of subrogation at this stage 
inasmucli as several questions of fact v'ill have to 
be determined and the case remanded for taking 


possession — AIR 1924 Mad 571 and AIR 1926’ 
PC 100, Distinguished. (Para 22> 

Anno: Liinitation Act, Arts. 142 and 144 N. 11. 


evidence. 

The learned Advocate for the appellant relied 
upon the decision in — ‘Manindra Chandra v. 
Sudir Krishna, AIR 1932 Cal 182 at p. 189 (B) 
for the proposition that even if it u'as not speci¬ 
fically pleaded in the plaint, he was entitled to be 
substituted to the indemnity which the 1st defen¬ 
dant had against the estate. I do not agree with 
that case. The plaintiff should have pleaded in his 
plaint that the 1st defendant was entitled to in¬ 
demnity from the 2nd defendant and that on 
account taking, the 2nd defendant would be liable 
to pay the 1st defendant. It was brought to my 
notice during the course of the arguments that a 
suit was instituted by the 2nd defendant as against 
the 1st defendant and a decree was passed as 
against the 1st defendant, for the amounts collected 
by her during her management and that the 1st 
defendant was not entitled to recover any sums 


(e) Limitation Act (1908), Arts. 142 and 141 — 
Possession of co-owners. 


Even if the possession of a co-owik ts is not 
established, that is not sufiicieiit to disallow 
his claim for possession unless there is any 
evidence of ouster. It is only when it is evi¬ 
dent that the co-owner in possession iiitetidc-d 
to cxclud(? others from possession amounting 
to ouster of others, that his possession will bn 
exclusive. , (Para 24' 

Anno: Limitation Act, Arts. 142 and 144 X. 35 
Pt. 4. 


CASES REFERRED; Paras 

(A) (V27) AIR 1940 PC 114: 1940-2 Mad Lf 

452 (PC I II 

(B) (VH) AIR 1924 Mad 571: 46 Mad LJ 

471 14-15 


from the estate of Chalapathirao. 

(7) The leanicd Advocate for the appellant 
wanted me to remand the case to the trial Court, 
so as to enable him to adduce evidence and work 
out his right of indemnity and to show that the 
1 st defendant was entitled to recover moneys from 
Chalapathirao’s estate and that the 1st defendant 
intermeddled with the estate of Chalapathirao even 
after his death. 

(8) I am not prepared to remand the second 
appeal at this stage in the absence of any pleading 
to that effect or an amendment application praying 
for such a relief. 

(9) The second appeal therefore fails and is 
therefore dismissed. I direct each party to bear its 
own costs. No leave. 

H.G.P. Appeal dismissed. 


A.I.R. 1954 ANDHRA 17 (Vol 41, C.N. 11) 

CHANDRA REDDI J. (3-8-1954) 

Dubaguntu Subramanyam, Plaintiff-Appellant v. 
Kannukollu Bhavanarayana Rao and others, Defen- 
dants-Respondents. 

Second Appeal No. 497 of 1950, against decree of 
Dist. J., Krishna at Masulipatam in Suit No, 113 of 

1947. 

(a) Evidence Act (1872), Ss. 101 to 103 — Con¬ 
sideration — Burden of proof. 

It is for the persons who plead want of con¬ 
sideration to prove it, notwithstanding the fact 
that they are not parties to the original docu¬ 
ment and that the persons claiming it do not 


(C) {Vl-3) AIR 1926 PC 100: 48 All 529 (PC^ 17 

(D) (V15) AIR 1928 Mad 299: 51 Mad 1 (FB; 21 

Advocate-General, D. P. Narayana Rao and B 
Srinivasamnrthi, for Appellants; B. Rainanarasu, 
for Respondent (No. 1’. 

JUDGMENT; The plaintiff is the appellant. He 
instituted (). S. No. 76 of 1945 in the Subordinate 
Judge’s Court of Bezwada for possession ol 409 
square yards of site in Vijiawada town. The 
material facts may be briefly statetl. 

(2) The father of defendants 1 and 2 and his 
brothers had 3400 square yards of site in \'iiiau ada, 
and in the family partition, their branch got 1800 
sq. yards. On 3-1-1931 tlu‘ father Chandrasekhara 
Rao conveyed 400 out of 1800 square yards to liis 
daughter, 1st deftMidant. under Ex. P-3 in discharge 
of debts due to her. The plaintiff ac(iuired title 
to thes(‘ 400 square yards under Ex. P-1 dated 
9-5-1945 having paid consideration of Rs. 3200/-- 
It is the case of the plaintiff that subsequent to 
the sale in his favour, he obtained possession of the 
property and when he was making arrangemerits to 
construct a house thereon, the 3rd defendant, alleg¬ 
ing to be a tenant under the 2nd defendant, caused 
obstruction and necessitated him to file this Miit, 
which has given rise to this appeal. The 1st de¬ 
fendant supported the case of the plaintiff. 

(3) The suit was resisted by the 2nd defendant, 
his defence, inter alia, being that the property being 
an ancestral one, the father had no right to coiwey 
to Ins daughter, that the sale in the latter's favour 
was not supported by consideration, and lastly that, 
in any event, he prescribed title to the property by 
being in continuous and uninterrupted possession 
adverse to the 1st defendant. 


claim under executant. (Para 10) 

Anno: Evidence Act, Ss. 101 to 103 N. 24. 

(b) Limitation Act (1908), Arts. 142 and 144 — 
Possession — Payment of lax affords evidence of 


(4) The trial Couit found tjiat the property was 
the self-acquisition ol Chandiusckhara Rao and 
such the conveyance in favour of the 1st defendant 
was valid and even otherwise the sale evidenced by 
Ex. P-3 was fully supported by consideration. He 
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also found against the 2nd defendant on the plea 
of limitation reaching the conclusion that the 2nd 
defendant was not in possession of this property, 
and that on the other hand, it was the plaintiff's 
vendor that was in enjoyment of the suit property. 
In the result, he dismissed (decreed?) the suit. On 
appeal, the District Judge came to the opposite con¬ 
clusion on all the points and reversed the trial 
Court’s decree, and dismissed the suit 

(5) In this appeal all the findings of the learned 
appellate Judge are canvassed. In support of the 
appeal, it is first contended by Mr. Narasaraju that 
the suit site was the self-acquisition of Chandra¬ 
sekhara Rao, which is borne out by several of the 
documents which \\'ere overlooked by the lower 
appellate Court. 

(6) The first point for consideration, therefore, is 
whether tlie suit site was the self-acquired property 
of Chandrasekhara Rao or not. Before I refer to 
the relevant documents, it is useful to refer to the 
acquisition of the vacant site in Bezwada, whereof 
the suit site forms a part and how the property in 
(piestion passed on to the vendor of the plaintiff. 
Chandrasekhara Rao had four brothers, namely, 
Rajarathnam, Suryanarayana, Venkatachalam, and 
Buchiraju, the latter having died even prior to the 
acquisition of the site. It appears from the evi¬ 
dence that the purchase was only for the benefit 
of the three brothers, Chandrasekhara Rao, Raja¬ 
rathnam and Suryanarayana. It may be also mcn- 
lioned that neither Venkatachalam nor the children 
of Butchirajii put forward any claim to this pro¬ 
perty. 

In the partition arrangement between the 
brothers, 1800 square yards seem to have been got 
by Chandrasekhara Rao. It may also be mentioned 
here that in or about the year 191-5, the 2nd defen¬ 
dant, who was then a student in the Law College, 
wanted to know from his father how the site in 
Bezwada was acquired. Ilis father replied that it 
was acquired by the eldest brother for the benefit 
of only three of them and the source of considera¬ 
tion for this acquisition was the earnings of the 
three brothers. On this, 2nd defendant gave his 
opinion, that it was the self-acquired property of 
the father. Subsequently, the father asserted in 
proceedings before the Tahsildar and the Municipal 
authorities that it was his self-acquisition. 

(7) Chandrasekhara Rao utilised the moneys of his 
daughter, 1st defendant, for perfonning the marriage 
of his other daughters and his younger brother, and 
thus became indebted to his daughter, the 1st de¬ 
fendant. When the latter pressed for repayment of 
the same, he executed Ex. P-3 conveying the suit 
property to the 1st defendant. This narration shows 
that up to 1931 all parties proceeded on the footing 
that the site in question was treated as the self¬ 
acquisition of Chandrasekhara Rao. (His Lordship 
discussed the evidence and concluded:) 

(8-9) In this state of evidence, the finding of 
the learned District Judge, contrary to that of the 
Subordinate Judge, is unsustainable. 


(10) This leads me to the question, assuming that 
it was the joint family property in which the 2nd 
defendant had also interest, whether Ex. P-3 was 
supported by consideration or was a gift disguised 
as a sale deed. At the outset it must be mentioned 
that the evidence of tlie 2nd defendant is not that 
there was no consideration, for Ex. P-3. All that 
he stated was that he did not know whether there 
was any consideration for this document, wliile the ] 
1st defendant as P. W. 4 asserted that there was 
consideration for Ex. P-3. 

There is also a recital in Ex. P-3 that a sum of 
Rs. 400/- belonging to the vendee under Ex. P-3 
was utilised by the vendor for the marriage of his 
2nd son Rangasayi Sarma and for joint family ex¬ 
penses and this had accumulated with interest to 
Rs. 1500/- and by way of discharge of this debt, 
the suit site was sold. In the face of these recitab, 
it was for the 2nd defendant to have proved want 
of consideration for Ex. P-3. The fact that the 
son was not claiming under the executant of the 
document does not make any difference. It is for 
the persons who plead want of consideration to 
prove it, notwithstanding the fact that they are 
not parties to the original document and that the 
persons claiming it do not claim under him. 

(11) In this connection, reference may be made 
to a ruling of the Judicial Committee of the Privy 
Council in — ‘Bhagwan Singh v. Bishambar Nath’, 

AIR 1940 PC 114 at p. 115 (A). The position is 
summed up succinctly by their Lordships in the 
following passage: 

“In tlie opinion of their Lordships the onus of 
proof on the question whether there was considera¬ 
tion or whether the full consideration stated in 
the mortgage had in fact passed, is wholly on 
the defendant and it is not for the plaintiff to 
prove this matter affirmatively. On the other 
hand when the question is whether there was 
legal necessity for the borrowing, the onus of 
proving that there was, is on the plaintiff.” 

(12) This was a case for enforcing a mortgage 

by a Hindu father against the father and his sons. , 
While the High Court held the burden of proving ; 
the consideration had been discharged by the plain- ^ 

tiff and the defendants did not produce any satis* ^ 

factory evidence to show that the money was re- ^ 

turned to the mortgagee, the Judicial Committee ^ 

expressed the opinion that the observations were ^ 

the result of a misunderstanding of the position as j| 

to onus of proof in such cases. I need not multiply 
authorities on this question. Suffice it to say that 

the onus is always on the persons pleading want of ^ 
consideration to prove it, although they do not claim 
it under the executant. The learned District Judge 
had not given effect to that well-established prin¬ 
ciple, 

(13) Apart from the onus of proof, on the evi¬ 
dence on record there could be little doubt that Ex. 

P-3 was fully supported by consideration. (His Lord- 
ship discussed the evidence and proceeded;) 

(14-15) The learned Judge thought that despite ^ 
the payment of taxes by the 1st defendant, evi- 
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denced by Exs. P-8 and P-9 series in respect of the 
suit site, the Lst defendant could not be said to be 
in possession of the property. He remarked tliat 
separate payment of tax could not prove by itself 
separate possession and relied on — ‘Me 50 'appan 
Sei*vai v. Meyyappan Ambalam’, AIR 1924 Mad 571 
at p. 572 (B). I do not think that decision renders 
any assistance in tliis case. There tlie question 
was whether the production of the Union receipts 
by the sons was sufBcicnt to show that tliey were 
in possession of the property to the exclusion of tlie 
father in whose name the title to the property stood. 

How the question arose was this. A decree was 
obtained agaiirst one of the defendants for recoveiy 
of possession of an item of property, and on his 
death his sons were brought on record as his legal 
representatives. When tlie decree was being exe¬ 
cuted, the sons raised the plea that, as they were 
in exclusive possession of the property and were not 
made parties to the suit, the decree obtained against 
their father does not bind them, and substantiating 
their case that tliey were in exclusive possession of 
the property some union receipts were produced. 
It is in considering this point whether the produc¬ 
tion of the union receipts would conclusively esta¬ 
blish that the father in whose name the property 
was purchased was excluded from possession by 
reason of these union receipts, the learned Judges 
observed: 

“Union receipts are not evidence of title and the 
payment of union tax does not show that the 
person who pays it must necessarily be in occupa¬ 
tion.'" 

(16) This case is not an authority for the pro¬ 
position that payment of tax does not afford evi¬ 
dence of possession. Mr. Ramanarasu, the learned 
Counsel for the respondents, placed some reliance 
on the decision trying to support the judgment of 
the lower appellate Court. As I have already 
narrated, this does not really support the contention 
put forward on behalf of the respondents. 

(17) The learned Counsel for the respondents 
next placed reliance on a ruling of the Privy Coun¬ 
cil in — ‘Nirman Singh v. Rudra Pratab Narain 
Singh’, AIR 1926 PC 100 (C). The decision also 
does not help respondents. What was stated by 
their Lordships in that case was that mutation pro¬ 
ceedings are nothing more than fiscal enquiries in¬ 
stituted in the interests of the State for the purpose 
of ascertaining which of the several claimants for 
the occupation of certain denominations of im¬ 
moveable property may be put into occupation of 
it witli greater confidence that the revenue for it 
will be paid. It is useful to extract the lelevant 
passage from the judgment of their Lordships: 

“It is little less than a travesty of judicial proceed¬ 
ings to regard the two orders of the Extra Com¬ 
missioner of Baharaich and Mr. M. L. Feerar, 
Deputy Commissioner, as judicial determinations 
expelling ‘proprio vigore’ any individual from any 
proprietary right or interest he claims in im¬ 
moveable property.” 

(18) Earlier in the judgment, their Lordships re¬ 
marked: 


“The perusal by their Lordships of the judgment 
of the Court of the Judicial Commissioner of 
Oudh, at page 482 of tlie record, leads their Lord- 
ships to think that its judgment Is to a great 
degree based on the mischievous, but persistent 
error that the proceeding for the mutation of 
names is a judicial proceeding in which the title 
to and the proprietary rights in imrnovqable pro¬ 
perties are determined.” 

(19) Their Lordships also laid down that they are 
not evidence that the successful applicant was in 
possession as sole legal owner in a proprietary sense, 
to the exclusion, for e.xample, of all the claims of 
the other members of the family as co-owners. 

(20) There are some oljservations in the judg¬ 
ment which far from supporting the contentions of 
the respondents establish that the mutation pro¬ 
ceedings afford evidence of possession of the person 
in whose name the change was effected. The 
following passage is apposite: 

“It appears to us that these proceedings afford 
clear evidence that Lai Bahadur Singh took pos¬ 
session of tlie estate as property to which he was 
entitled to exclusive owmership, and not on be¬ 
half of the younger brothers. There can be 
no doubt he had held physical possession in the 
sense that lie was able to deal with the pro¬ 
ceeds and to exclude all otliers, and tliere can be 
no doubt that he showed a determination to exer¬ 
cise that physical power on his own behalf.” 

(21) The obsciwations of a Bench of the Madras 
High Court in — ‘Vannia Kone v. Vannichi Ammal’, 
AIR 1928 Mad 299 (D) are also pertinent in this 
context. At page 305 of the judgment Kumara- 
swami Sastri J. remarks: 

“1 may also state that no pattas or other docu¬ 
ments are produced to show the enjoyment of 
property by agnates to the exclusion of widows. 
Though pattas may not be evidence of title, they 
are certainly evidence as to possession, as the 
Revenue authorities issue pattas to those in pos¬ 
session. There are also kist receipts which would 
show who paid the kist, but no such receipts 
have been produced in any instance.” 

(22) Thus, decided cases clearly show tliat pay¬ 
ment of tax affords evidence of possession. Indis¬ 
putably, 1st defendant was paying the tax in res¬ 
pect of the suit site and the evidence on record 
establishes beyond doubt that the 2nd defendant 
and his brothers paid taxes only in respect of the 
share allotted to each of them, viz., 466 2/3 square 
vards. 

(23) There Ls also another chcumstance which 
also points to the same conclusion. When the Co¬ 
operative department wanted to realise money due 
from the family of Chandrasekara Rao to the 
department, they attached the 1400 square yards as 
belonging to the family and excluded 400 square 
yards. 

(24) No doubt, this is not a conclusive circum¬ 
stance, but it gives an indication that it was thought 
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that the 2nd defendant’s family had title to and pos¬ 
session of only 1400 Sq. Yds. of the site excluding 
400 square yards. Even granting that the posses¬ 
sion of the 1st defendant, the predecessor-in-title of 
the plaintiff, has not been established and that 2nd 
defendant and his brothers were in possession of 
the property, that is not sufficient to disallow the 
plaintiff's claim for possession, unless there is any 
evidence of ouster. 


Tile plaintiff was in the position of a co-owner 
and it is only when it is evident that the co-owner 
in possession intended to exclude others from pos¬ 
session amounting to ouster of others, that his pos¬ 
session will I)e exclusive. In this case, in spite of 
Ex. D-4 it is clear from Exs. P-12 and P-13 that 
P. \V. 3 did not pay any rent eitlier to the 2nd 
defendant or his younger brother and it is only 
in 1934, as is seen from Ex. D-9, that he seems to 
have paid rent to the 2nd defendant and his 
brother. Even Ex. D-9 does not show that rent 
was paid to the two brothers in respect of the 
whole 1800 square yards. 

Assuming this in favour of the 2nd defendant it 
was only on 17-2-1934 within 12 years of tlie suit, 
that rent was paid to the 2nd defendant and his 
brother in respect of the suit site. At the most, 
it could be said that there was ouster of the 1st 
defendant only on this date. For all these reasons, 

I must hold that the conclusioit of the District 
Judge tliat neither the plaintiff nor his predccessor- 
in-intcrest was in possession within 12 years before 
suit is erroneous and contrary to the material on 
record. 


person purchasing the property without notice. 
Case law referred. (Para 11) 

Anno: Specific Relief Act, S. 27 N. 3, 4- T P 
Act, S. 3 N. 39. 

(b) Specific Relief Act (1877), S. 27 — Effect of 
S. 48, Registration Act — (Registration Act (1908), 

S. 48). 

There is no conflict between S. 27(b), Specific 
Relief Act, and S. 48, Registration Act. Sec¬ 
tion 48, Registration Act, does not govern a 
case which is covered by S. 27(b), Specific Re¬ 
lief Act, the underlying principle of the former 
section being that a registered document 
should prevail over an oral transaction and it 
does not affect cases where a subsequent pur¬ 
chaser obtains a registered document in fraud 
of the right created in favour of a third paiiy 
under tjie oral agreement. The result of read¬ 
ing of botli the sections so as to reconcile them 
is that a case falling under the terms of S. 27(b) 
does not attract the provisions of S. 48, Regis¬ 
tration Act. 4 Bom 126 (FB), Rel on. Case law 
referred. (Para 13) 

Held that as the appellant could not be 
treated as a purchaser without notice of the 
prior agreement in favour of the plaintiff, the 
plaintiff’s oral agreement prevailed over the 
appellant’s registered instrument. 

(Paras 16, 17) 

.1 

Anno: Specific Relief Act, 5. 27 N. 3; Registration 
Act, S. 48 N. 7. 


It follows that Ills finding even on tlie question 
of possession cannot be-accepted. Jn these circum¬ 
stances, I hold that the plaintiff has proved his title 
to the property and was in possession thereof with¬ 
in the statutory period and is entitled to succeed. 
The result is tlie appeal is allowed and the decrc(' 
of the trial Court restored with costs throughout. No 
leave. 

V.R.B. Appeal allowed. 


(c) Inteipretation of statutes — Harmonious con- 
.struction — (Civil P. C. (1908), Prc.). 

It is a well-established canon of interpreta¬ 
tion of statutes that, as far as possible, meaning 
sliould be given to every provision of an en¬ 
actment and the language of any statute should 
be construed as far as possible in accordance 
with the terms of other enactments, whicli it 
does not repeal or modify expressly. (Para 16) 
Anno: C. P. C., Prc. N. 7. 
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CHANDRA REDDY J. (16-7-1954) 

Mummidi Reddi Papannagari Yclla Reddy, Appel¬ 
lant V. Salla Subbi Reddy and others, Respondents. 

Second Appeal No. 1660 of 1951, against the 
decree of Dist. J., Cuddappah, in A. S. No. 198 of 
1950. 

(a) Specific Relief Act (1877), S. 21ih) — Notice 
— Includes constructive notice — Possession as 
notice — (Transfer of Property Act (1882), S. 3, 
ExpIn. II). 

The notice contemplated by S, 27(b) cannot 
be confined to actual notice, but extends to con¬ 
structive notice as well. It follows that where 
a subsequent transferee has the knowledge of 
actual possession of a certain person as a tenant 
over the property, he cannot be said to be a 
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JUDGMENT: The fourtli defendant has filed this 
appeal against the decree and judgment of the Dis¬ 
trict Court, Cuddappah conGrming those of the 
District Munsifs Court of Proddatur. 

(2) The suit, which lias given rise to this second 
appeal was instituted for the specific peiiormance 
of an oral agreement to sell a plot of land of an 
extent of 4 acres entered into lictween defendants 1 
to 3, and the plaintiff on 29-11-1948, and also for 
an injunction restraining tlie fourth defendant from 
interfering with the plaintiff’s possession. The case 
for the plaintiff is that the suit land originally be¬ 
longed to his family, that, in or about the year 1935, 
it was sold to his family by defendants 1 to 3 and 
that despite this, he remained in possession of the 
land as a tenant till 29-11-1948 when the agreement 
for sale of the land was entered into between the 
parties, notwithstanding that the lease in his favour 
had expired two years prior thereto. On aceount 
of enmity between the plaintiff and the appellant, 
the latter obtained a sale-deed on 30-12-1948 
offering a higher price and with the knowledge of 
the agreement in favour of the plaintiff. The suit 
was contested, inter alia, on grounds that the agree¬ 
ment pleaded was untrue, that, in any event, the 
fourth defendant could not be affected by the 
agreement as he was a bona fide purchaser for value 
without notice, and that lastly S. 48, Registration 
Act, saved the transaction in favour of the fourth 
defendant. 

fo) The trial Court awarded the claim of the 
plaintiff holding that the oral agreement set up by 
the plaintiff was true, that the fourtli defendant 
had notice of the agreement and that S. 48, Regis¬ 
tration Act, had no application to the case. On 
appeal, the learned District Judge of Cuddappah 
agreed with the findings of the trial Court and con¬ 
firmed the decree of the learned District Munsif. It 
is that decision, that is now under appeal. 

(4) In this appeal, the learned Advocate-General 
contests the propriety of the decree mainly on two 
grounds, namely, the finding as regards notice is in 
conflict with the evidence on record, and secondly 
the learned District Judge has failed to advert to 
the contention of the appellant, based on S. 48, 
Registration Act. The learned Advocate-General 
did not canvass the finding regarding the truth of 
the oral agreement and rightly in my opinion, as 
there is ample material in support of tliat finding. 
No doubt the judgment of the District Judge is very 
unsatisfactory, but the matter has been exhaustively 
dealt with by the District Munsif and I have also 
gone through the record and satisfied myself that 
the finding is fully justified by the evidence on 

record. 

(5) The learned Advocate-General further urged 
that there was no basis for the conclusion of the 
Courts below that the appellant was not a bona fide 
purchaser without notice of the suit agreement. It 
is true that there is no evidence to show that the 
appellant was aware of the oral agreement between 
the plaintiff and defendants 1 to 3, but the trial 
Court relied on several circumstances indicating that 
the appellant had notice of the suit agreement. 


apart from the burden which rests upon the appel¬ 
lant to prove that he had ilo notice thereof. The 
lower appellate Court expressed its agrc(unent with 
this view, though the discussion even on this part 
of the case is not very helpful. 


Tliat apart, there is t!ie admitled fact that tiie 
plaintiff was in possession of the land in fjuestion 
and that the appellant was aware ol it and yet lie 
did not institute an enquiry under wliat tith^ the.* 


former was in possession of the land. The rpiestion 
for consideration is, whether these facts constitute 
notice within the meaning of 8. 2T:b), Specific Re¬ 
lief Act. It is urged by the Advocate-Genera! that 
the notice contemplated by cl. (b; of S. 27, Specific 
Relief Act, is “actual notice”, and not “constructive 
notice” and places reliance on S. 3, 'rran,->fer of 
Property Act, which says: 


“A person is said to have notice of a fact when 
he actually knows that fact or when ijut for wil¬ 
ful abstention from an eiuiuiry or search which he 
ought to liave made, or gross negligence, he 
would have known it.” 


(6) On the basis of this, it is contended l)y him 
that unless cither of the two elements exists, a per¬ 
son cannot be said to have notice and that, in this 
case, it has not been proved that the appellant 
actually knew the fact that there was an agreement 
or that the appellant wilfully al^stained from an 
enquiry and he called in aid a Bench ruling of the 
Madras High Court in — ‘Kausalai Ammal v. San¬ 
kara Muthiah Pillai’, AIR 1941 Mad 707 (A) which 
laid do\\m that an omission to enquire would not be 
sufficient to constitute constructive notice within the 
meaning of S. 3 and tlrat abstention from enquiry 
should be actuated by a desire to avoid an enquiry 
wlrrch would disclose the true facts. 


(7) This argument cannot be admitted for the 
reason that the present case is governed by Expla¬ 
nation II which enacts: 

“Any person acquiring any immoveable property 
or any share or interest in any such property' shall 
be deemed to have notice of the title, if any, of 
any person who is for the time being in actual 
possession thereof.” 

(8) It may be mentioned here that an E.xplana- 
iion was introduced into the Transfer of Property 
Act by the Amending .\ct 21 of 1929. Even prior 
to this amendment, the law, as declared in decided 
cases, was that, when a person purchased property 
from the ov^mer knowing that it is in the possession 
of another, he is under a duty to inquire into the 
nature of tliat possession, and, in the absence of 
such inquiry, knowledge of title under which pos¬ 
session is held, should be attributed to the pur¬ 
chaser. The leading case on the subject, relied on 
in a number of Indian decisions is — ‘Daniels v. 
Davison’, (1809) 16 Ves Jun 249 (B). The Lord 
Chancellor held that: 


“Where there is a tenant in possession under a 
lease, or an agreement, a person purchasing part 
of the estate must be bound to inquire on what 
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terms that person is in possession.that 

a tenant being in possession under a lease, with 
an agreement in his pocket to become the pur¬ 
chaser, those circumstances altogether give him 
an equity repelling the claim of a subsequent pur¬ 
chaser who made no enquiiy as to the nature of 
his possession/* 

(9) Tliis decision was cited approvingly by Couch 
C. J. in — ‘Mancharji Sorabji Chulla v. Kongseoo*, 
6 Bom nCROC 59 (C). The law as stated therein 
has been accepted by the Bombay High Court in 
— 'Kondiba v. Nana’, 27 Bom 408 (D), wherein it 
was laid that possession, in certain cases, for the 
puipose of notice, had the same effect as registra¬ 
tion. This principle was followed in — ‘Faki 
Ibrahim v. Faki Gulam Mohidin’, AIR 1921 Bom 
459 (E), wherein it was held that the subsequent 
purchaser having had knowledge of the possession 
of the mortgagee with whom the vendor had enter¬ 
ed into an agreement for sale of the property, and 
having made no enquiry as to how the latter came 
into possession, must be fixed with all the equities 
in favour of the latter. 

(10) The rule stated by the Calcutta High Court 
in — ‘Baburam Bag v. Madhab Chandra Pollay’, 
40 Cal 565 (F) is the same. It was held in that 
decision that possession of a property by a tenant 
normally affects subsequent purchaser with notice 
of the tenant’s rights, and if the purchaser did not 
make any enquiiy, into the nature of that posses¬ 
sion, he could not claim to be a transferee without 
notice. The same view was taken by another Bench 
of the same Court in — ‘Tiloke Chand v. J. B. 
Bettie & Co.’, AIR 1926 Cal 204 (G). It was ob¬ 
served by Rankin J. (as he then was) at p. 211 that 
where there was a tenant upon the property his 
open pos.session was notice both of the immediate 
terms of his tenancy and of the collateral agree¬ 
ment in the absence of all enquiry by the trans¬ 
feree. 

(11) That this prineixffe has been accepted as 
correct by the Madras High Court is evident from 
the decision in — ‘Parthasaradhi Iyer v. Subbaraya 
Gramani’, AIR 1924 Mad 67 (H). The Lahore 
High Court also has shared this view vide — ‘Ibrahim 
V. Yusuf, AIR 1938 Lah 39 (I). In my opinion, it 
is to give effect to this statement of law that the 
Amending Act 21 of 1929, introducing Explanation 
(2) referred to above was enacted. It is thus clear 
that the doctrine of notice cannot be confined to 
actual notice, but extends to constructive notice as 
well. In this case it is not disputed that the plain¬ 
tiff was in actual possession of the property in suit 
on the relevant date and the appellant was aware 
of it. It follows that the 4th defendant having had 
knowledge of the actual possession of the plaintiff 
cannot be said to be a person who purchased the 
property without notice of the agreement in favour 
of the plaintiff. 

(12) There remains the point argued by the leM- 
ed Advocate-General that having regard to the pro¬ 
visions of S. 48, Registration Act, as amended in 
1929, it is not open to a party to set up an oral 


agreement to sell as against a registered document. 
According to him the section overrides S. 27(b), 
Specific Relief Act, and, when once a case falls 
within the purview of S. 48, Registration Act, the 
registered document would have priority over an 
oral agreement to sell, even assuming that the pur¬ 
chaser could be imputed with the knowledge of the 
agreement. In support of this contention reliance is 
placed on the opinion of Handley J. in — ‘Kannan 
V. Krislman’, 13 Mad 324 (J) that the provisions of 
S. 27, Specific Relief Act, do not override S. 48, 
Registration Act. In this case it was found that 
the person setting up an oral agreement was in 
possession of the property subsequently sold. So 
it was not necessary to consider whether there was 
any conflict between the two provisions of law and 
therefore these observations were merely obiter. 

That apart Muthuswamy Ayyar J. who wrote the 
leading judgment, which is a very instnictive one, 
took the opposite view. The position was summed 
up by the learned Judge in these words: 


"The Specific Relief Act is a special enactment 
prescribing rules as to the party against whom 
the remedy is available and the conditions sub¬ 
ject to which it may be enforced against third 
parties who may claim an interest in the same 
property. It is provided by S. 27, cl. (b) that 
specific performance may be granted against a 
third party claiming under a title arising subse¬ 
quently to tlie contract, except a transferee for 
value who has paid his money in good faith and 
without notice of the original contract. The 
words used are transferee for value and tliey 
signify a person to whom the property is trans¬ 
ferred for value which can alone be under a 
registered instrument when the value exceeds Rs. 
100/-. The intention is to adopt the equitable 
doctrine of notice in suits for specific performance, 
to protect bona fide purchasers for value and to 
treat at the same time purchasers with notice as 
persons purchasing subject to the vendor’s pre¬ 
existing contractual obligation or with notice of 
a trust in favour of the party entitled to specific 
performance. Neither the Transfer of Property 
Act, nor the Registration Act overrides this pro¬ 
vision of the Specific Relief Act. 

0 0 o 

Section 48 in protecting oral agreements ac¬ 
companied with or followed by delivery of pos¬ 
session, against the rule of priority contemplates 
oral alienations referred to in para 3 of S. 54 of 
Act 4 of 1882 and has the effect of treating deli¬ 
very of possession as equivalent to registration. 
But there is no trace in either enactment of an 
intention to override S. 27 of Act I of 1877, and 
contracts of sale are expressly excluded from both 
as creating no present interest in immoveable pro¬ 
perty.” 

With great respect, I express my accord with the 
opinion of Muthuswamy Ayyar J. 

(13) I do not think that the Legislature intended 
by enacting S. 48, Registration Act, to nullify the 
provision of cl. (b) of S. 27, Specific Relief Act. In 
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my judgment, there is no conflict between S. 27(b), 
Specific Relief Act, and S. 48. Registration Act. I 
am of opinion that S. 48, Registration Act, does not 
govern a case which is covered by S. 27(1)), Specific 
Relief Act, the imderlying principle of the former 
section being that a registered document should 
prevail over an oral transaction and it does not 
affect cases where a subsequent purchaser obtains a 
registered document in fraud of the right created in 
favour of a thiid paity under tlie oral agreement. 

(14) This view of mine is supported by decided 
cases. In — ‘Waman Ramachandra v. Dhondiba 
Krisimaji’, 4 Bom 126 (FB) at pp. 148. 149 (K). it 
was ruled that a person holding a registered docu¬ 
ment which was obtained in fraud of the party 
with tlie notice of the prior equitable title could 
not defeat the rights of such a party. At page 148, 
VVestropp C. J. extracts with approval a passage 
from — ‘Latouche v. Lord Diinsany’, 1 Sch & Lef 
137 at p. 159 (L) which is as follows: 

"The intention was to make priority of registration 
the criterion of title to all intents and purposes 
whatever. But this does not exclude anything 
which affects the conscience of the paity himself 
who claims under a registered deed; it never was 
the intention of the Legislature to give a priority 
or right to commit a fraud; but its meaning was 
that, parties dealing fairly, priority should be given 
to him who had the registered document, and 
that in equity as well as at law.’* 

(15) Tlie learned Judge then observed that the 
rule of equity in England and Ireland was that the 
person who purchased an estate with notice of a 
prior equitable right made himself a mala fide pur¬ 
chaser, and would not be enabled to defeat such 
prior equitable interest by getting in the legal estate, 
but would be regarded as a trustee for the benefit 
of the person whose right he sought to oefeat. The 
principle is also found in a Bench decision of the 
Madras High Court in — ‘Thimmaiamina v. Abdulla 
Sahib’, 17 Mad LJ 319 (M). To the same effect is 
the decision of a single Judge of the Madras High 
Court in — ‘Parvathammal v. Sivasankara Bhuttar, 
AIR 1952 Mad 265 (N). Mulla in his commentary on 
the Indian Registration Act at page 179 has ac¬ 
cepted this view as the correct one. 

(16) The result of a reading of both the sections 
.so as to reconcile them and the decided cases is 
that a case falling under the terms of S. 27(b) does 
not attract the provisions of S. 48, Registration Act. 
It is a well established canon of interpietation of 
statutes that, as far as possible meaning should be 
given to every provision of an enactment and the 
language of any statute should be construed as far 
as possible in accordance with the terms of other 
enactments, which it does not repeal or modify ex¬ 
pressly. I have, therefore, to repel the argument 
based upon S. 48, Specific Relief Act. and hold that 
as the appellant could not he treated as a purchaser 
without notice of the prior agreement in favour of 
the plaintiff, the plaintiff’s oral agreement prevails 
over the appellant’s registered instrument. It follows 
that the second appeal must be dismissed, but 
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without costs. The respondents will have their costs- 
in the Courts below. 

(17) No leave. 

D P R. Appeal dismissed. 
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CHANDRA REDDY J. (8-7-1954) 

Madhwapathi Venkatakrishna Rao, Appellant v. 
Panclitha Narasubhai and another, Respondents. 

A. A. O. No. 397 of 1952, against order of DisL 
J., East Godavari, D/- 10-1-1952. 

Succession Act (1925), Ss. 373 (3), 375 — Dis¬ 
missal of application on ground that it involves- 
complicated questions of law and fact — Legality- 

Merely because complicated questions of fact 
and law arise in an application for the grant 
of a succession certificate that does not entitle 
the Judge to dismiss the application. A re¬ 
ference to cl, (3) of S. 373 makes it clear that 
the Court has nevertheless to grant the certi¬ 
ficate to the person having prima facie the 
best title thereto under that provision. 

(Paras 5, 6) 

Thus, where the applicant claims to be a 
legatee under the will which is a registered 
one and there is no other person who has got 
a better claim than the applicant, he has 
certainly a right to the grant of succession- 
certificate. The estate can be safeguarded by 
calling upon him to furnish secuiity as re¬ 
quired by S. 375. It follows, therefore, that 
the order dismissing the application is un¬ 
sustainable and has to be set aside. (Para 6) 

Anno: Sue. Act, S. 373 N. 6; S. 375 N. 1. 

G. Balaparameswari Rao, for Appellant; I. 
Vishnu Rao, P. Kothandaramayya and P. V. Rama- 
narasu, for Respondents. 

JUDGMENT: This is an appeal against the 
order of the District Judge of East Godavari at 
Rajamundry dismissing a petition for the grant 
of a succession certificate. 

(2) The appellant claiming to be a legatee 
under a registered will executed by one Achak- 
kamma filed an application for the grant of a 
succession certificate for the sum of Rs. 6,000/-, 
the amount of legacy under the will. He also 
put forward the case that he was the adopted 
son of Achakkamma, but we were not concerned 
with that question in this enquiry. 

(3) This was opposed by the first respondent, 
the maternal grandfather of the said Achak¬ 
kamma, and the second respondent who claimed 
to be the nearest reversioner to the estate of 
Achakkamma’s husband. The objection raised on 
behalf of these respondents was that the will was 
not executed by the said Achakkamma while in 
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a sound and disposing state of mind and that Tenancy Laws — Madras Estates Land Act (1 
even otherwise she had no testamentary capacity of 1908), S. 149(1) — Oral relinquishment — 
in respect of this amount. Validity. 


(4) The learned District Judge without going 
into any of the questions raised, dismissed the 
petition contenting himself with the observation 
that it raised very many complicated questions of 
law and fact. It is against this order that this 
appeal is filed. 

(5) I am afraid that the order of the District 
I Judge has to be set aside. Merely because com¬ 
plicated questions of fact and law arise in an 
application under S. 375 that does not entitle the 
Judge to dismiss the application. 

(6> A reference to cl. (3) of S. 373 makes this 
position clear. The Court has nevertheless to 
grant the certificate to the person having prima 
facie the best title thereto under that provision. 
The decisions relied upon by the learned Judge 
do not support the proposition enunciated by 
him. Even these rulings lay down that it must 
be given to the person who prima facie has the 
best title. In the case the appellant claims to be 
a legatee under the will, which is a registered 
one. If there is no other person who had got 
a better claim than the applicant, he has cer- 
itainly a right to the grant of the succession cer- 
Itificate. The District Judge has not considered 
whether a will has been executed by Achakkamma 
as contended by the appellant. If there is a re¬ 
gistered will as put forward by the appellant and 
if there is no other person who has got a pre¬ 
ferential claim to the estate of Achakkamma, he 
ran be said to be a person who is prima facie best 
entitled to the succession certificate. The estate 
can be safeguarded by calling upon him to furnish 
security as required by S. 375, Succession Act. It 
follows that the order under appeal is unsustain¬ 
able and has to be set aside. 

(7) The District Judge will, therefore, go into 
the question whether a will was executed by 
Achakkamma as claimed by the appellant and 
whether he is prima facie entitled to the succes¬ 
sion certificate. The scope of the enquiry is the 
one indicated in cl. (3) of S. 373, Succession Act. 

''8) In the result, the order of the lower Court 
is set aside and the matter is remitted to it for 
disposal according to law. The appeal is allowed 
with costs. The costs of the enquiry in the lower 
Court will abide the result. 

D.R.R. Appeal allowed. 
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UMAMAHESWARAM J. (14-7-1954) 

Sri Vatsavayi Venkata Sitarama Varma and 
others, Appellants v. Pedda Reddi Satyam and 
others, Respondents. 

Second Appeal No. 575 of 1950, against decree of 
Sub-J., Kakinada, in Appeal Suit No. 181 of 1943. 


The provision in S. 149(1) is merely for the 
benefit of the landholder. It is open to him 
to accept the oral relinquishment, and not to 
insist upon notice in writing as provided in 
S. 149(1). Such an oral release cannot be 
said to be invalid. (Para 2) 

K. Bhimasankaram, for Appellants; P. Surya- 
narayana, for Respondents. 

JUDGMENT; The short question that arises 
for consideration in the second appeal is whether 
item 2 was relinquished by defendants 1 to 4 or 
not. In para. 25 of the judgment, the Subordinate 
Judge held that the relinquishment has been proved, 
that defendants 1 to 4 were not in possession of 
item 2 from 1930 and that the plaintiff was in pos¬ 
session of that item. It is a pure question of fact 
and I accept the finding in regard to the factum 
of relinquishment. 

(2) The next question that was raised by the 
learned Advocate for the appellant was that the 
oral release was not valid. He has not pointed 
out any authority for the proposition that the re¬ 
lease should be in writing or should be registered. 
He relied upon S. 149, Madras Estates Land Act, 
which merely provides for the mode of relinquish¬ 
ment by a ryot. Section 149 (1) provides that 
every ryot may with effect from the end of any 
revenue year relinquish by notice in writing signed 
by him his holding or any part thereof. Clause (2) 
provides that if the ryot does not give notice of 
relinquishment as per cl. (1) he would still be liable 
to indemnify the land-holder against any loss of 
rents. So, it is merely a provision for the benefit 
of the land-holder. It is open to the land-holder 
to accept an oral relinquishment by the ryot. 

No such point was raised in the Court below* 
Both the Courts have found that the oral relin¬ 
quishment is true. It was open to the land-holder 
to accept the oral relinquishment, and not insist 
upon notice in v/riting as provided in S. 149 (!)» 
and, in the circumstances, there is no substance 
in this contention. 

(3) An objection was raised by the learned Advo¬ 
cate for the appellant, that this question of oral 
relinquishment was not raised in the pleadings* 
Both the Courts below have discussed the evid¬ 
ence and have arrived at the finding that the 
oral relinquishment is true. So, there is no sub¬ 
stance in the contention that this point was not ^ 
raised in the pleadings. 

(4) In the result, the second appeal is dismissed 
with costs of the 6th respondent. No leave. 

D.R.R. Appeal dismissed. 
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A.I.R. 1934 ANDHRA 25 (Vol 41, C.N. 15) 

SUBBA RAO C, J. AND CHANDRA REDDI J. 

(30-7-1954) 

Davuluri Venkata Hanumantha Rao and another. 
Appellants v. Kasinadhuni Chengalvarayudu and 
another, Respondents. 

Appeal No. 145 of 1950, against decree of Sub. 
J., Tenali, D/- 27-1-1950. 

(a) Inam — Succession — Unenfranchised service 
«nam — No new mode of devolution laid down in 
the inam title deed — Hindu law, applicabilty — 
Religious Endowment Board’s Standing Orders, 52 
and 57 and Rr. Ill and V of Appendix I — Appli¬ 
cability of. 

The holder of an unenfranchised Stanachari 
service Inam died leaving him surviving his 
widow, and divided brothers. The widow sur¬ 
rendered her interests in favour of her hus¬ 
band’s divided brothers. It was contended that 
the rule of succession to unenfranchised service 
inams was difFerent from that under the Hindu 
law, and that therefore the divided brothers 
would not be the nearest heirs to the deceased 
Stanachari:. 

Held that the inam title deed did not pro¬ 
vide for any method of devolution different 
from the Hindu law; that the Hindu law, there¬ 
fore, applied, and consequently widow took the 
property as widow’s estate and she could sur¬ 
render in favour of her husband's next heirs, 
the divided brothers. (Para 4) 

Held further, that even if Board's Standing 
Order No. 57, which stated that lineal descen¬ 
dants of the last incumbent and failing them, 
the direct lineal heirs of the original grantee 
should succeed, applied, divided brothers in the 
case would be such lineal heirs. (Paras 6, 7) 

(b) Inam — Grant of Melwaram and Kudiwaram 
— Presumption — Original sanad not produced — 
Inam title deed and inam proceedings, evidentiary 
value of — Inam register Col. 12 — Statement 
therein that Sarvadumbala is Rs. 13-14-4 and that 
alone is the profit — Statement does not mean that 
only melwaram was granted. 

There is no presumption that grant of an inam 
is of both warams or of a single waram. When¬ 
ever such a question arises it has to be decided 
on the evidence adduced in the case. Where 
original grant is not produced, the inam pro¬ 
ceedings and inam title deed are of high evi¬ 
dentiary value. Statement in Col. 12 in Inam 
Register that Sarvadumbala is Rs. 13-14-4 and 
that alone was the profit realised by the inam- 
dars, does not mean that only melwaram was 
granted. Appeal No. 213 of 1942 (Mad), Held 
not followed in 1949-2 Mad LJ 609; App. No. 
213 of 1942 (Mad), Not followed; 1949-2 Mad 
LJ 609, Relied on. (Paras 8, 9, 10) 

(c) Madras Hindu Religious Endowments Act (2 
of 1927), S. 44B — Suit by a service-inam holder to 
fecover service inam — Section 44B is not appli¬ 
cable. 

Section 44B provides a machinery for re¬ 
sumption of service inam lands on behalf of 
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the Government on the ground that the purpose 
of the grant failed. Section 44B has no applica¬ 
tion to the grants of an inam burdened with 
service nor does it bar expressly or by implica¬ 
tion, suit by a service holder, claiming to re¬ 
cover properties illegally alienated by his pre¬ 
decessors. No question of resumption is raised 
in such a suit. AIR 1954 Mad 795, Referred to. 

(Paras 12, 13, 14) 

(d) Madras Hindu Religious Endowments Act (2 
of 1927), S. 9(11) — Religious endowments — 
Grant of the land burdened with service is not 
covered. 

The definition of Hindu religious endowment 
in S. 9(11) of the Act does not apply to a grant 
burdened with service. AIR 1946 Mad 81, 
Approved. (Para 15) 

(e) Civil P. C. (1908), O. 6, R. 2 — New point 

not set up in pleading held was rightly disallowed 
to be raised at time of argument. (Para 3) 

Anno; C. P. C., O. 6, R. 2 N. 9. 

CASES REFERRED: Paras 

(A) ('42)'Appeal No. 213 of 1942 (Mad) 10 

(B) ('49) 1949-2 Mad LJ 609 10 

(C) (V41) AIR 1954 Mad 795; 1954 Mad WN 

258 14 

(D) (V33) AIR 1946 Mad 81: 1945-2 Mad LJ 

220 15 

Neti Subramaniam, C. Jagannadham and J. V. 
Krishna Sarma, for Appellants; N. S. Ragavan, for 
Respondents. 

SUBBA RAO C. J.: 

This is a defendants' appeal against the decree 
and judgment in Original Suit No. 82 of 1948, a 
suit filed by the respondents for recovery of two 
items of land in the village of Pedapulivarru and 
for recovery of profits. 

The undisputed facts may be briefly narrated. The 
plaint schedule property was originally granted to 
an ancestor of the plaintiffs belonging to Kasina¬ 
dhuni family for rendering Stanachari service in the 
temple of Sri Narendraswami Varu in the village of 
Peddapulivarru. In a partition effected by the plain¬ 
tiffs, their brother Sadasivalingamurthi and their 
father, the suit lands fell to the share of Sadasiva¬ 
lingamurthi. Sadasivalingamurthi died on 4-9-1947. 
During his lifetime he leased out the property to 
defendants 1 and 2. Subsequently on 16-7-1946 
Sadasivalingamurthi sold 1 acre 90 cents of item 1 
and item 2 to the 1st defendant. Likewise he sold 
1 acre 75 cents of item 1 to the 2nd defendant on 
21-2-1946. 

After the death of Sadasivalingamurthi, his widow 
Pumasundaramma surrendered her estate* in favour 
of the plaintiffs by a deed dated 5-9-1948 on the 
ground that the leases and sales were not supported 
by consideration and they were also void as opposed 
to public policy. The plaintiffs filed the above suit 
for recovery of possession and profits. 

(2) The defendants denied that the suit properties 
are service inam lands. They claimed that what was 
granted was only the melwaram in the suit lands. 
They averred that the leases and sales are valid and 
are fully supported by consideration. They finally 
pleaded that S. 44-B, Madras Hindu Religious En- 
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dowments Act, was a bar to the maintainability of 
the suit. 

The learned Subordinate Judge held on the evi¬ 
dence that the suit lands were service inam lands 
and that the leases and sales were void. He ruled 
that S. 44-B, Madras Hindu Religious Endowments 
Act, was not a bar to the maintainability of the suit. 

When a new point was sought to be raised for 
the first lime, namely, that the mode of devolution 
of the property in regard to unenfranchised service 
inam lands was different from ordinaiy property and 
that according to the said devolution, the plaintiffs 
who were neither members of a joint Hindu family, 
nor the lineal descendants of Sadasivalingamurth;,, 
were not entitled to inherit his property, the learned 

Judge refused to allow the appellants to raise that 
plea. In tlie result, he gave a decree to the plain¬ 
tiffs. Hence this appeal. 

(3) The first question raised is that the surrender 
of the suit lands by Pumachandramma, the widow 

of Sadasivalingamurthi, was invalid as the plaintiff's 
were not the next reversioners to the estate of her 
husband. This argument is based upon the conten¬ 
tion, that in regard to unenfranchised inams, the 
rule of succession is different from that which ob¬ 
tains in the case of other property and that in 
regard to the said property, neither the widow nor 
the divided brothers of Sadasivalingamurthi were 
heirs to his estate. The learned Judge rightly point¬ 
ed out that this case was not set up in the pleadings, 
and on that ground rejected the contention. 

In our view, the learned Judge was right in not 
allowing the defendants to raise a plea at the time 
of arguments, which was not specifically raised in 
the pleadings. 

Further we are also of the opinion that there are 
no merits in this contention. Exhibit A-1 is the 
title deed in respect of the suit properties. It reads: 
“Title deeds granted to (1) Kasinadhuni Subra- 
maniam and (2) Kasinadhuni Nagappa .\y>'avarru. 

(1) On behalf of the Governor in Council of 
Madras, I acknowledge your title to a Devadayam 
of Pagoda endowed inam situated in the village 
of Peddapulivarru in the Taluk of Kepalle in the 
District of Guntur claimed title to l)e of 7 acres 
70 cents of dry lands held lor seivicc of Stana- 
charis in the pagoda in the village. 

(2) This item is confirmed to you and your suc¬ 
cessors tax free to be held without interference 
so long as the conditions of the grant are duly 
fulfilled.” 

(4) It will be seen from the aforesaid title deed 
that the title of the named individuals was acknow¬ 
ledged and the inam was confirmed to them and to 
their successors. This title deed does not prescribe 
any new mode of devolution or a devolution that 
is difi^erent from that prescribed under the Hindu 
law. In the absence of specific directions or im¬ 
position of conditions contrary to the ordinary de¬ 
volution of property under Hindu law, we must 
hold that Government confirmed the grant to the 
jnamed individuals and the successors-in-interest. If 
ISO, after the death of Sadasivalingamurthi, his 
twidow pumachandramma acquired a widows estate 
•and she was entitled in law to surrender her estate 


A. L R. 

to the next heir, the divided brothers of her| 
husband. 

(5) Reliance is placed on Board's Standing Order 
No. 57 which reads: 

“In the case of unenfranchised inam held for sub¬ 
sistence or personal inams as they are generally 
called, the Collector should be guided by the- 
terms of the title deed granted by the Inam Com¬ 
missioner.where inams have been con¬ 

firmed on hereditaiy tenure, it must be remember¬ 
ed that they are not transferable by alienation anil 
that succession in cases is limited to the undivided 

brothers and to the direct lineal heirs of the 
last incumbent, and failing them to the direct 
lineal heirs of the original grantee.” 

Order 52 says: 

“The rules under which inams have been settled 
by the Inam Commissioner are given in Appendix 
I, and Collectors should be guided by them 
the disposal of any cases still remaining to be- 
settled.” 

(6) Rule III of Appendix I which deals with ser¬ 
vice Inams says that they will be continued to the- 
present holders and their successors and will not be 
subject to further interference, so long as the ser¬ 
vices continued to be performed according to the 
conditions of the grant. There is no rule or direc¬ 
tion prescribing a new line of succession in the case 
of service inams. 

But Rule V wliich deals with personal grants, saysi 
that succession is limited to direct lineal heirs! 
and undivided brothers. In the note annexed toj 
that clause, it is stated that succession, under thisj 
clause, is limited to direct lineal heirs and undivided^ 
brothers of the last incumbent, or failing them, to[ 
direct lineal heirs of the original grantee. Assuming^ 
that Board's Standing Order 57 and Rule V of Ap-j 
penclix I were intended to govern succession even' 
in the case of grants burdened with service, thatj 
rule cannot obviously change the mode of devolu-^ 
lion under Hindu law. 

It may be that the grantor, i.e., the State, in 
issuing the title deed could have made the grant 
subject to specific conditions, but in this case, tho 
Government, in issuing the title deed Ex. A-1, did 
not prescribe any such conditions. In the absence- 
of any such condition, the general law of succession 
must «apply. 

(7) Further, even if the title deed must he read 
subject to Board's Standing Order 57, under that 
Order, in the absence of direct lineal heirs of the 
last incumbent, the property would devolve in the 
direct lineal heirs of the grantee. It is not suggestecU 
nor is it in evidence, that Sadasivalingamurthy left 
behind him any lineal heirs such as sons, daughters 
sons, etc. In the absence of such, any lineal heirs, 
his divided brothers would be the lineal heirs of 
the original grantee. Anyhow, if this plea was 
taken in the pleadings, the plaintiff could have 
established that fact. For all the aforesaid reasons, 
we hold that the plaintiffs are the next reversioners 
of Sadasivalingamurthi and the surrender in their 
favour is valid. 

(8) It is then contended that the original grant 
in favour of the plaintiff’s ancestors was only the- 
melwaram interest in the plaint schedule property^ 
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iThere is no presumption that either the grant is of 
I both tile warams or of a single warain. Whenever 
such a question is raised, it falls to be decided on 
tire evidence adduced in the case. The original 
grant is not produced. In the absence of the 
original grant, the inam iiroceedings and the title 
issued by the Inam Commissioner, are of high evi¬ 
dentiary value. 

Exhibit A-1 is the Inam title deed. Under that 
title deed, the Inam Commissioner acknowledged 
the title of the grantees to 7 acres 70 cents of dry 
land. The document does not say that the mcl- 
waram interest of the grantees only was confirmed. 
The Inam Register in Col. 5 gives tlie extent of 
the inams as 7 acres 70 cents and in Col. 9 under 
the heading “Whether free of tax i.e., Sai-vadum- 
bala, etc., or liable to quit rent, i.e., jodi, kattubadi, 
badiga etc.’’ it is described as “free.” The said 
extent is confirmed in Col. 22. There is alisolutely 
no mention in any of the columns of the grant 
being of the melwaram alone in the said extent. 
Exliibit B-1 is the Inam statement filed by the pre- 
decessor-in-interest of the plaintiffs. In Col. G 
“Particulars as to how the inam was acquired and 
the conditions”, the following entiy is found; 

“In fasli 1196, Rajah Manikya Rao Tirupathi 
Rayanim Garu, the then Zamindar of Rachuru 
Taluk granted Arakutchalapolam nianyam to 
Kasinadhuni N^eeranna Ay>'avarlu in the aforesaid 
Vantu. Therefore, Voleti Rayanna issued a San- 
nad known as Takid to the Kamams of Pallivarru 
Vantu on the 10th day of Bhadrapada Sudda of 
the year Plava directing that measurements 
should be taken and boundaries settled.” 

(9) If, as it is contended, the original grantee was 
in possession of the suit lands, and the Rajah only 
remitted the tax payable in regard to that extent, 
there was no necessity’ for issuing a takid for taking 
measurements and fixing boundaries. This recital 
clearly implies that what was granted was land not 
in the possession of the grantee and therefore it 
became necessary for the issue of a takid to 
measure and fix the boundaries to enable the 
grantee to take possession. 

In Col. 11, under the heading “Particulars of 
the present enjoyment”, the following recital is 
foimd: 

“The income is being enjoyed equally by these 
two individuals as per shares. The field is joint 
and we are doing Stanacharyatvam service in the 
temple of Sri Narendraswami Varu mentioned in 
the register of 1255.” 

This column clearly implies that the field, not tlie 
melwaram interest, was kept joint by the grantees 
and that they were enjoying the income from the 
field equally. This recital dispels any ambiguity 
that may be found in the other recitals in the 
document. 

But strong reliance is placed upon the recital in 
Col. 12 under the heading “Profits realised on the 
inam, if Sarvadumbala or jodi, and if jodi how 
much?” The recital reads: 

' “Sarvadumbala Rs. 13-14-4 being the seri rate of 
cist per one K equivalent to 7 acres 28 cents. 


This alone is the profit that is being realised by 
the Inamdars.” 

Relying upon this recital it is contended that 
what was granted was only the molv/ararn interest 
in the suit lands. To put it differently, it is said 
that Rs. 13-14-4, the assessment payable to the Gov¬ 
ernment, was remitted to the grantees wfio were 
in actual possession at the time of grunt. In our 
view, the recital does not support that contention. 
7'he lands were dry lands and in those days, the 
income must have been very insignificant. Jt may 
l)c that the amount they were getting from the 
Inamdars was only Rs. 13-14-4 per katti. The 
recital that that alone is the profit that is being 
realised bv the Inamdars indicates that that was 
the income they were deriving from it. 

(lOj Reliance is placed on the nnreported judg¬ 
ment of W'adsworth J. and Patanjali Sastri J. in —■ 
‘Appeal No. 213 of 1*942 (Mad) (A)’. 'I'here, unlike 
in this case, the entire question fell to be decided 
on a recital in Col. 12. Under the column “Income 
realised from the Inam”, the cntr>' was Rs. 14/- 
Sarvadumbala; in the inam register the assessment 
of tire inam was sliown as Rs. 14/-. From a com¬ 
parison of these two entries, the learned Judges 
held that the extent of the Inam was the amount 
of assessment. This view did not find favour with 
another Division Bench of the Madras High Court 
in — ‘Bhagavathi Amman Temple v. Krishna 
Goundar’, 1949-2 Mad LJ 609 (B), where it was 
Ireld that such recitals did not warrant the infer¬ 
ence that the grant was in the nature of a mere 
remittance of the rent payable to the Government. 

The view expressed by the latter Bench was 
followed by another Division Bench of the same 
Court. In this case, the amount of assessment 
given in Ex. A-2, the inam register and the profits 
shown in Ex. B-1, the Inam Statement also do not 
tally, and therefore the basis for the said argument 
disappears. Apart from that, we hold from the 
other recitals in the inam statement, the Inam 
register and the title deed that the grant in the 
present case \cas of both the warams. 

(11) Now we come to the last point advanced by 
the learned Coimscl. 

It is stated that S. 44-B, Madras Hindu Religious 
Endowments Act, is a bar to the maintainability of 
the suit. The relevant portion of S. 44-B reads: 

“(1) Any exchange, gift, sale or mortgage and any 
lease for a term exceeding five years of tlie whole 
or any portion of any inam granted for the sup¬ 
port or maintenance of a math or temple or for 
the performance of a charity or service connected 
therewith, and made, confirmed or recognised by 
the British Government shall be null and void 

(2) (a) The Collector may on his own motion, 
or on the application of the trustees of the math 
or temple or of the Assistant Commissioner or of 
the Board, or any person having interest in the 
math or temple, who has obtained the consent 
of such trustee. Assistant Commissioner or Board, 
by order resume the whole or any part of any 
such Inam, on one or more of the following 
grounds, namely; 
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When passing an order under this clause, the 
Collector shall determine whether such inam, or 
the inam comprising such part as the case may 
be, is a grant of both the melwaram and the 
kudiwaram or only of the melwaram, 

X X X X 

(d) (i) any person aggrieved by the order of the 
Collector under Cl. (a) may appeal to the Dis¬ 
trict Collector within such time as may be pre¬ 
scribed and on such appeal, the District Collector, 
after giving notice to the Board and such of the 
persons mentioned in Cl. (b) and after holding 
such an inquiry as may be prescribed, pass an 
order confirming, modifying or cancelling the 
order of the Collector. 

(ii) The order of the District Collector on such 
appeal or the order of the Collector under 
Cl. (a) where no appeal is preferred under 
sub-cl. (i) to the District Collector within the 
prescribed period, shall be final. 

Provided that where there has been an appeal 
under sub-cl. (1) and it has been decided by the 
District Collector or where there has been no 
appeal to the District Collector and the time for 
preferring an appeal has expired, any party 
aggrieved by the final order of the District Col¬ 
lector or the Collector as the case may be, may 
file a suit in a Civil Court for determining 
whether the Inam comprises both the melwaram 
and the kudiwaram or only the melwaram. Such 
a suit shall be instituted within six months, from 
the date of the order of the District Collector, 
on appeal, where there has been an appeal, under 
sub-clause (i) or from the date of the expiry of 
the period prescribed under sub-cl. (i) for an 
appeal to the District Collector in a case where 
there has been no appeal. 

(e) except as otherwise provided in Cl. (d) an 
order of resumption passed under this section 
shall not be liable to be questioned in any Court 
by suit or otherwise.” 

(12) This section empowers the Collector to pass 
an order of resumption if an Inam described therein 
was alienated. Incidentally, he has to decide the 
extent of the inam, viz., whether it is of both the 
warams or of only the melwaram. The question 
whether the inam comprised both the melwaram 
and kudiwaram can be agitated by an aggrieved 
party by filing a suit in a Civil Court, but in other 
respects the order of resumption passed under this 
section shall not be questioned in any Court by 
suit or otherwise. 

The scheme of the section, therefore, is that the 
Collector is empowered to resume an alienated 
inam and the order of the District Collector on the 
question of resumption has been made final. This 
section does not either expressly or by necessary 
implication bar a suit by a service holder claiming 
to recover properties illegally alienated by his pre¬ 
decessors. Such a suit does not involve any ques¬ 
tion of resumption. It is a suit by a service holder 
to recover property based on his title from a person 
m possession under an illegal alienation. 

(13) Section 44-B provides a machinery for re¬ 
sumption of service inam lands on behalf of the 

jGovemment on the ground that the purpose failed. 


by a service holder to recover a service inam, so 
that the service may be carried on. We cannot, 
therefore, hold that S. 44-B is a bar to the main¬ 
tainability of the suit. 

(14) Even otherwise, we hold that S. 44-B does 
not apply to a case of a grant of land to a person 
burdened with service. Section 44-B applies only to 
a religious endowment. It cannot apply to -grants 
made to individuals burdened with semce. It was 
so held by a Division Bench of the Madras High 
Court consisting of Rajamannar, Chief Justice, and 
Rajagopala Iyengar J., in — ‘Bheemasena Rao 
V. Yella Reddi’, AIR 1954 Mad 795 (C). 

But it is contended that by reason of the expla¬ 
nation added to the definition of "Religious endow¬ 
ments” in S. 9(11) of the Act, such a grant bur¬ 
dened with service would also come within the 
scope of S. 44-B. As the learned Judges pointed 
out, the definition of religious endowment is not 
relevant to the consideration of the scope of S. 44-B. 
Further the explanation to the definition of "Reli¬ 
gious Endowments” does not in any way enlarge 
the scope of the words for the performance of any 
service or charity, in the main part of that section. 
"Religious endowment” is defined in S. 9(11) as 
follows: 

"Religious endowment or endowment means all 
property belonging to or given or endowed for 
the support of maths or temples or for the per¬ 
formance of any service or charity connected 
therewith and includes the premises of the maths 
or temples, but does not exclude gifts of pro- 4 
perty made as personal gifts or offerings to the ^ 
heads of math or to the Archaka or other 
employee of a temple.” 

Explanation: All property which belonged to 
or which was given or endowed for the support 
of a temple or math or for the performance of 
any service or charity connected therewith, shall, 
for the purpose of this definition, be deemed to 
be a religious endowment or endowment notwith¬ 
standing that the temple or math has ceased to 
exist to be used as a place of religious worship, 
whether before or after the commencement of this 
Act.” 

(15) Somayya J. in — 'Venkata Narayana v. 
Hindu Religious Endowment Board, Madras*, AIR 
1946 Mad 81 (D) held that grants of land to per¬ 
sons burdened with service are not covered by the 
definition. We agree. The property endowed for 
the performance of any service connected with a 
temple in that section must be property given 
to the temple for the performance of service, or 
given as remuneration for performing service in a 
temple. 

The words cannot conceivably take in grants 
made to individuals subject to the performance of 
service, for the Act is neither intended nor purport.? 
to confiscate private properties. The explanation 
only intended to enlarge the scope of the dehmtion 
to take in properties described in the main section, 
even though the math or temple ceased to exist 
or ceased to be used as a place of religious worship- 
It is not intended to enlarge the scope of the 
definition so as to take in properties given to the 
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individuals burdened with service. We, therefore, 
respectfully follow the aforesaid decision and hold 
that S. 44-B does not apply to grants burdened 
with service. 

(16) In the result the appeal fails and is dismissed 
but as tile learned counsel for the respondents 
reported no instructions, without costs. 

R.G.D. Order accordingly. 
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UMAMAHESWARAM J. (2-8-1954) 
Manchineni Venkayya, Plaintiff, Appellant v. 
Manchineni Seshayya and another, Defendants 2 
and 1, Respondents. 

Second Appeal No. 635 of 1950, against decree 
of Sub-J., Guntur, D/- 29-7-1949. 

(a) Civil P. C. (1908), O. 6, R. 2, Ss. 100 and 
101 —.New point. 

It is well settled that parties ought not to 
be permitted to raise new points not covered 
by the pleadings or the issues. 

Held, in the circumstances of this case that 
the appellate Court could not reverse the judg¬ 
ment of the trial Court on the question of 
repudiation of contract without the pleadings 
being amended and the necessary issues being 
raised. Case law referred. (Paras 5, 6) 

Anno: Civil P. C., Ss. 100 and 101 N. 55; O. 6, 
R. 2 N. 9. 

(b) Specific Relief Act (1877), S. 24 — Repudia¬ 
tion of contract — (Evidence Act (1872), S. 115). 

A dispute arising subsequent to the contract 
of sale about a particular clause in the deed 
during the negotiations about the form the deed 
should take, cannot affect the completeness of 
the contract already made, nor can it amount 
to repudiation when it is not persisted in and 
the plaintiff later expresses his readiness and 
willingness to perform the contract agreed to. 

(Para 11) 

Thus, where, in a suit for specific perform¬ 
ance of a contract of sale the question was 
whether the plaintiff repudiated the contract 
by insisting upon the signature of the vendor^s 
brother to the sale deed which the plaintiff was 
not entitled to according to the terms of the 
agreement: 

Held, that out of abundant caution, the 
plaintiff might have requested the vendor to 
obtain the signature of his brother to the sale 
deed. But that did not lead to the conclusion 
that the plaintiff refused to obtain a sale deed 
as per tlie terms of the contract, or that by 
reason of such a request on the part of the 
plaintiff, the vendor repudiated the contract. 

9 All 705 (PC) and AIR 1932 Lah 265, Disting 
and explained. AIR 1954 SC 75 and AIR 1949 
FC 211, Followed. (Paras 7, 14) 

Held, further that there was nothing on 
record to show that by reason of the conduct 
of the plaintiff in insisting upon the vendor s 
brother joining the sale deed, any equitable 
estoppel arose or the position of the defendant 
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was in any way altered by such insistence. 
There was, therefore, nothing unreasonable in 
the conduct of the plaintiff so as to disentitle 
him to the relief of specific performance. 

(Para 15) 

Anno: Speci. Rel. Act, S. 24 N. 2; Evi. Act, 
S. 115 N. 14. 

(c) Specific Relief Act (1877), S. 22 — Discretion. 
The discretion exercised by the lower appel¬ 
late Court in granting or refusing specific per¬ 
formance is capable of correction by a Court 

of appeal in appropriate cases. AIR 1952 Mad 
389, Rel. on. (Para 16) 

Anno: Speci. Rel. Act, S. 22 N. 1. 

(d) Civil P. C. (1908), O. 6, R. 2; O. 20, R. 4 
—Plea not raised in pleading — Duty of Court. 

No amount of evidence can be looked into 
upon a plea which was never put forward. AIR 
1930 PC 57(1), Ref. (Para 16) 

Anno: Civil P. C., O. 6, R. 2 N. 9; O. 20. R. 4 
N. 9. 

(e) Precedents — Decisions of Madras High Court 
— Binding effect on Andhra High Court — (Con¬ 
stitution of India, Art. 141). 

So far as the Andhra High Court which was 
constituted on 5-7-1954 under Act 30 of 1953 
■ is concerned, the only decisions which are of 
binding value are the decisions of the Supreme 
Court and a decision of a Division or Full 
Bench of Andhra High Court. The decisions of 
other High Courts including the Madras High 
Court, have only persuasive effect and will 
certainly be referred to with great respect in 
arriving at the correct principles, even though 
they are not binding upon the Andhra High 
Court. (Para 12) 

Anno: Const, of India, Art. 141 N. 3. 

(f) Civil P. C. (1908), S. 100 — Finding not based 
on evidence. 

A finding which is not based on any evidence 
is unsustainable and liable to be set aside under 
S. 100. (Para 16) 

Anno: Civil P. C., S. 100 N. 13. 
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JUDGMENT; This second appeal is brought by 
the plaintiff as against the judgment and decree of 
the Subordinate Judge of Guntur in Appeal Suit 
No. 417 of 1948 reversing the judgment and decree 
of tile District Munsif of Guntur in Original Suit 
No. 207 of 1947. The appellant herein filed a 
suit for specific performance of a contract, dated 
16-11-46, entered into by the 1st defendant agree¬ 
ing to sell the plaint schedule property to him, for 
a declaration that tlie sale deed executed by the 
1st defendant in favour of the 2nd defendant on 
8-4-1947 was not binding upon him and for deli¬ 
very of possession of the property. 

In the plaint he alleged that he purchased the 
stamp papers and was always ready and willing to 
perform the contract, but that the 1st defendant 
put off the execution of the sale deed on some 
false pretext or other. Having learnt that a sale 
deed was executed in favour of the 2nd defendant 
by the 1st defendant with false recitals about the 
existence of an alleged earlier agreement dated 
25-8-1946, the present suit was instituted for speci¬ 
fic performance and other incidental reliefs. 

(2) The 1st defendant was ex parte and did not 
file any written statement. The 2nd defendant 
contended that the suit agreement was not true, tliat 
the 1st defendant took an advance of Rs. 800/- 
from him and executed an agreement of sale dated 
25-8-1946, that the sale deed dated 8-4-1947 was 
executed in his favour in i^ursuancc of the agree¬ 
ment of sale and that the suit was consequently 
not maintainable. In paragraph 7 of the written 
statement, he badly denied the plaintiff’s willing¬ 
ness to perform the contract. The two main issues 
that were raised in the trial Court were as follows: 

‘T. Whether the contract of sale dated 16-11-1946 
in favour of the plaintiff is true, supported by 
consideration and binding on the 2nd defen¬ 
dant? 

2. Whether the contract of sale dated 25-8-1946 
in favour of the 2nd defendant is true, sup¬ 
ported by consideration and binding on the 
plaintiff?” 

The District Munsif in a careful and well con¬ 
sidered judgment held that the contract of sale 
executed in favoui- of the plaintiff and marked as 
Ex. A-1 was true and that 

“with a view to defeat this contract of sale. 
Ex. B-2 was brought into existence subsequently 
by the defendants in collusion by ante-dating it.” 

On those findings, he decreed the suit with costs 
directing mesne profits to be determined in sepa¬ 
rate proceedings under O. 20, R. 12, Civil P. C. 

(3) The 2nd defendant preferred Appeal Suit 
No. 417 of 1948 in the Court of the Subordinate 
Judge of Guntur. The Subordinate Judge raised 
three points for decision in the appeal, which run 
as follows; 

“1. Whether the contract in favour of the plain¬ 
tiff is true? 

2. Whether the contract in favour of the 2nd 
defendant is true as contended by 2nd defen¬ 


dant or ante-dated as contended by the 
plaintiff? 

3. Whether the plaintiff is entitled to specific 
performance?” 

On point 1, he held that the contract Ex. A-1 was 
true and that he saw no substance in the suggestion 
that the contract Ex. A-1 was ante-dated. He found 
on point 2 that Ex. B-2 was ante-dated. In para¬ 
graph 18 he held as follows: 

“The 2nd defendant and the plaintiff are admit¬ 
tedly enemies. I see no improbability of 2nd 
defendant asking the 1st defendant to agree to 
ante-dating it, so that he may get an advantage 
over the plaintiff.” 

Having confirmed the findings of the District 
Munsif on issues 1 and 2, the learned Subordinate 
Judge ought to have dismissed the appeal. But 
point No. 3 was raised as arising for determination 
apparently by reason of the appellant, raising 
ground No. 12 in the memorandum of appeal, 
namely, that the plaintiff had to show tliat he was 
always ready and willing to perform his part of the 
contract, and that he admittedly repudiated his own 
contract. The Subordinate Judge held on this new 
point in paragraphs 24 and 26 of his judgment, 
that as the plaintiff himself repudiated the contract, 
he was not entitled to specific performance under 
law and consequently, allowed the appeal with 
costs. 

(4) As against tiie judgment and decree of the 
(Prl) Subordinate Judge, the plaintiff has preferred 
tile above second appeal. The learned Advocate for 
the appellant contended that the Subordinate Judge 
erred in permitting the 2nd defendant to raise a 
new point for determination, which was not to be 
found in the pleadings or in the issues and also in 
holding tliat the plaintiff repudiated the contract. 

1 agree that both the contentions are valid in law 
and that the second appeal should be allowed and 
the judgment of the trial Court restored, 

(5) As stated supra, the 1st defendant who 
entered into a contract of sale dated 16-11-1946, 
Ex. A-1, with the plaintiff was ex parte and did 
not file any written statement. The 2nd defendant 
who denied the genuineness of Ex. A-1 and relied 
upon Ex. B-1, found to be ante-dated by both the 
Courts below, did not plead that even if Ex. A-1 
was true, it was repudiated by the plaintiff and 
was no longer subsisting. The only allegation to 
be found in the written statement as having any 
bearing on this question was that the plaintiff was 
not willing to perform the contract. No issue was 
raised in the trial Court whether the plaintiff repu- . 
diated tlie contract dated 16-11-1946 on the ground 
that tlie 1st defendant refused to obtain his 
brother’.s (Rathayya’s) signature to the sale deed. In 
the absence of any special pleading on the ques¬ 
tion of repudiation and an issue thereon, the lower 
appellate Court erred in raising point No. 3 for 
determination and dismissing the suit for specific 
performance on that new ground. It is well settled 
that parties ought not to be permitted to raise new 
points not covered by the pleadings or the issues. 

In — 'Eshan Chunder Singh v. Shama Chum 
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Bhutto*, 11 Moo Ind App 7 at p. 20 (PC) (A), Lord 
AVestbury described it as an absolute necessity that 
the determination of a cause shall be founded upon 
a case to be found in the pleadings, or involved 
in or consistent with the case thereby made. And 
this decision was followed by Sir Lionel Leach who 
delivered the judgment of the Judicial Committee 
in — Tanda v. Waghu*, AIR 1950 PC 68 (B). In 
this connection, it may be pertinent to quote the 
•observations of Viscount Dunedin in — Siddik 
Mahomed Shah v. Mt. Saran*, AIR 1930 PC 57 (1) 
Ait p. 57 (1) (C): 

“.but that claim was never made 

in the defence presented, and the learned Judi¬ 
cial CoinmLssioners therefore very truly found 
that no amount of evidence can be looked into 
upon a plea which was never put forward.” 

In — ‘Lala Hemchand v. Pearey LaP. AIR 1942 
PC 64 at p. 66 (D), Sir Madhavan Nair in deliver¬ 
ing the judgment of the Judicial Committee has 
-condemned the practice of allowing parties to 
adduce evidence on points not raised in the plead¬ 
ings in the following tcims: 

“Their Lordships desire to observe that, though 
the case has been decided on all the points 
which arose on the evidence led by the parties, 
the procedure adopted by the trial Court of 
allowing the parties to adduce evidence on points 
not raised in tlie pleadings or issues was irregular 
and should not have been allowed without 
amending the pleadings and raising necessary 

issues.” 

(6) So in the present case, the lower appellate 
Court was wrong in reversing the judgment of the 
trial Court on the question of repudiation without 
the pleadings being amended and the necessao' 

iissues being raised. 

(7) The next question that arises for considera¬ 
tion is, whether even assuming that it was open 
to the Subordiate Judge to permit a new point to 
be raised, the evidence on record is sufficient to 
sustain that finding. The whole reasoning of die 
Subordinate Judge on the question of repudiation 
rests upon certain admissions alleged to have been 
made by the plaintiff in the course of his deposi¬ 
tion, and I shall, therefore, set out these passages 
in extenso. They arc as follows: 

“As defendants are friends and as I asked defen¬ 
dant 1 and bis brother Ratha>ya both to execute 
■sale deed and as defendant 1 was not amenable 
to it, he joined with defendant 2 and brought 
into existence his sale deed. Bhc property was 
purchased after defendant 1 and Rathayya 
divided. I asked defendant 1 in whose name it 
was and he said he alone purchased. I was 
advised that it was better to make Rathayya also 
to join in it. Ramakrishtayya divided 20 years 
ago and defendant 1 and Ratha>Ta were 

together.” 

From the above passages the Subordinate Judge in¬ 
ferred that the plaintiff insisted upon Rathayya 
-executing the sale deed along with the 1st defen¬ 
dant, which he was not entitled to, and that the 
1st defendant was consequently justified in refusing 
to execute a sale deed and repudiating the contract 
altogether. A reading of paragraphs 24 to 26 of the 


judgment makes it abundantly clear that the Sub¬ 
ordinate Judge was not clear in his mind as to who 
repudiated tlie contract of sale. In paragraph 24 
he states: 

“I think that the demand by the plaintiff entitles 
the 1st defendant to repudiate the contract of 
sale Ex. A-1.” 

But in paragraph 26 he concluded by saying: 

‘T find that, as the plaintiff repudiated the con¬ 
tract he is not entitled to specific performance 
under law.” 

So the simple question is whether, from the read¬ 
ing of the deposition of the plaintiff, it is clear that 
he repudiated the contract of sale Ex. A-1 as found 
by the learned Subordinate Judge. 

I have no doubt that there is no evidence or 
admission that the plaintiff repudiated or put an 
end to contract of sale, as the 1st defendant had 
refused to obtain the signature of his brother 
Ratha>ya to the sale deed, or that the 1st defen¬ 
dant repudiated the contract of sale by reason of 
the plaintiff insisting upon the signature of Rath¬ 
ayya being obtained contrary to the terms of Ex. 
A-1. Out of abundant caution, the plaintiff mightj 
have requested the 1st defendant to obtain the 
signatvire of his brother to the sale deed. But that 
does not lead me to the conclusion that he refused 
to obtain a sale deed as per the terms of the 
contract Ex. A-1, or tliat by reason of such a 
request on the part of the plaintiff, the Lst defen¬ 
dant repudiated the contract. Exhibits A-2, A-5 
and A-6 show that the plaintiff purchased the 
necessary stamp papers and was ready throughout 
to perform his part of the contract by paying the 
sale consideration. It was only the 1st defendant 
who colluded with the 2nd defendant and brought 
into existence E-x. B-2 and the sale deed, Ex. A-1. 
There is, therefore, no basis whatsoever for the 
conclusion that the plaintiff repudiated the con¬ 
tract, as Ratha> 7 a was not willing to execute the 
sale deed along with the 1st defendant. 

There is also no evidence whatsoever that the 
1st defendant repudiated the contract on account of 
the plaintiff imreasonably insisUng upon Rathayya 
executing the document along with the 1st defen¬ 
dant. As already stated, the 1st defendant was er 
parte. He did not file a written statement or enter 
the witness box and depose as to the circumstances 
under wliich he executed the sale deed in favour 
of the 2nd defendant. The 2nd defendant who 
was c xamined as D. VV. 1 did not also depose that 
tliere was any repudiation by the plaintiff or the 
Jst defendant. I, therefore, hold tliat the 2nd 
defendant has not made out that the contract of 
sale dated 16-11-1946 was repudiated and that the 
plaintiff was not entitled to specific performance 
under law. 

(8) The learned Advocate for the respondent 
sought to sustain the judgment of tlie Subordinate 
Judge on the following grounds: 

(i) that the insistence of the plaintiff upon 
Rathayya joining in the execution of the sale 
deed amounted in law to repudiation of the 
contract; 

(ii) that the discretion exercised by the appellate 

Court in refusing specific performance ought 
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not to be disturbed by the High Court in 
second appeal; 

(iii) that the finding of the Subordinate Judge on 
the question of repudiation was a ^ding of 
fact, not liable to be interfered with under 
S. 100, Civil P. C., and 

(iv) that even though the question of repudiation 
was not raised in the pleadings or in the 
issues, the Subordinate Judge was entitled to 
take into account the admission of the plain¬ 
tiff in his evidence. 

I shall discuss the contentions of the respondent in 
seriatim. 

(9) The main decision relied upon by the learned 
Advocate for the respondent in support of his first 
contention is the decision of the Privy Council in 
— ‘Bindeshri Prasad v. Jairam Gir’, 9 All 705 (PC) 
(E). In that case the intending purchaser insisted 
on the vendor giving an absolute warranty of title. 
Even in the suit for specific performance of the 
contract, he insisted upon the vendor giving tlie 
warranty of title, but when it appeared that tlie 
appellate Court was not willing to decree specific 
performance as prayed for in the plaint, he was 
willing to rest content with specific performance 
of the contract as actually proved. It was held by 
Sir R. Couch that plaintiff was not entitled to 
specific performance. In delivering the judgment he 
made the following observations; 

“Now there he distinctly claimed to have the 
contract performed by having this warranty of 
title and when he says that he was ready to 
have the contract completely performed, as far 
as he himself was concerned, it must be taken 
that he was ready to have it performed in that 
way.” 

(10) So, it is clear that as the plaintiff was insist¬ 
ing not upon the performance of the original con¬ 
tract, but upon a contract with an additional term 
as to the warranty of title, right up to the date 
of suit, he was not entitled to specific perform¬ 
ance. In the last paragraph of the judgment, Sir 
B. Couch distinguished the cases where specific 
performance was decreed when the plaintiff was 
willing to submit to have the agreement which was 
actually proved, performed. 

(11) The effect of Privy Council decision reported 
in — ‘Bindeshri Prasad v. Jairam Gir (E)*, was 
recently considered by the Supreme Court in the 
case reported in — ‘Durge Prasad v. Deep Chand', 
AIR 1954 SC 75 at p. 80 (F). The legal position is 
very neatly and forcibly summed up and is in the 
following terms: 

“As we have said, the question arose subsequent 
to the contract for sale and the plaintiff's in¬ 
sistence on the form of warranty at that stage 
could not affect the contract of 7-2-1942. It 
might in a given case disentitle him to specific 
performance as it did in — ‘Bindeshri Prasad v. 
Jairam Gir (E)*. But that would depend upon 
whether the proposal regarding a form of war¬ 
ranty to which he was not entitled was a mere 
proposal regarding the form of the sale deed or 
was a refusal to perform without it. 

No question of repudiation or refusal to per¬ 
form was raised in the pleadings nor is that to 


be found in the evidence. On the contrary the 
plaintiffs letter dated 22-4-42 (Ex. 25) calls upon 
the Nawab to complete the conveyance ‘as 
agreed to' and the plaint is to the same effect; 
it says nothing about a warranty. In the circum¬ 
stances, a dispute arising subsequent to the con¬ 
tract of sale about a particular clause in the deed 
during the negotiations about the form the deed 
should take, cannot affect the completeness of 
the contract already made, nor can it amount to 
repudiation when it is not persisted in and the 
plaintiff later expresses his readiness and willing¬ 
ness to perform the contract agreed to'.” 

(12) These observations of the Supreme Court 
conclude the question arising for decision in this 
second appeal. The decision of the Supreme Court 
directly governs this case and is binding upon me. 
So far as the Court which was constituted on 
5-7-1954 under Act 30 of 1953 is concerned, the 
only decisions which are of binding value are the 
decisions of the Supreme Court and a decision of a 
Division or Full Bench of this Court. No decision 
of this Court to the contrary has been referred 
to me. The decisions of other Courts including the 
Madras High Court, have only persuasive effect and 
will certainly be referred to witli great respect in 
arriving at tlie correct legal principles, even thought 
they are not binding upon tliis Court. 

The learned Advocate for the respondent drew 
my attention to a case of the Lahore High Court 
in — ‘Narinjan v. Md. Yunus', AIR 1932 Lah 265 
(G). What was held in that case was that in order 
to obtain a relief by way of specific performance 
of a contract the plaintiff has first to allege and 
prove that he was ever ready and willing to per¬ 
form his part of the contract from the date of the 
contract to tlie date of the suit as the contract 
really was and not in the way he thought the con¬ 
tract to be. The plaintiff in that case insisted upon 
the sale of the Khancha which was not included 
in the original contract. The Lahore High Court 
rightly held, following the decisions of the Privy 
Council in — ‘Bindeshri Prasad v. Jairam Gir (E)' 
and — 'Ardeshir H. Mama v. Flora Sassoon*, AIR 
1928 PC 208 (H) that the plaintiff was not entitled 
to specific performance as he insisted upon the sale 
of the Khancha in addition to the house. That 
decision has really no bearing on the facts of the 
present case. As already pointed out there is no 
evidence that the plaintiff repudiated the contract 
of sale dated 16-11-1946 and insisted upon Rath- 
ayya joining the execution of the sale deed right 
up to the date of the suit. 

(13) In this connection, it is necessary to refer 
to a decision relied on by the learned Advocate for 
the appellant in — ‘Jainarain v. Siuajmuir, AIR 
1949 FC 211 (I). At p. 216, Mukherjea J. observed 
as follows: 

“If after a contract is concluded and its terms 
settled further negotiations are started wth 
r'^eard to new matters that would not prevent full 
effect being given to the contract already exist¬ 
ing, unless it is established as a fact that the 
contract was rescinded or varied with the consent 
of both the parties or that both parties treated 
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it as incomplete and inconclusive. Once com¬ 
pleted, the contract can be got rid of only with 
the concurrence of both the parties.” 

(14) Applying these observations to the facts of 
the present case it may be that out of abundant 
caution the plaintiff started further negotiations with 
Rathayya, the brother of the 1st defendant, that 
he should join in the execution of the sale deed. 
But that does not prevent full effect being given 
to tlie contract, Ex. A-1, dated 18-11-1946. The 
defendants upon whom the burden of proof lay have 
not established as a fact that the contract Ex. A-1 
was rescinded or varied with the consent of both 
the parties or that both the parties treated Ex. A-1 
as being incomplete or inconclusive, 

(15) The learned Advocate for the respondent no 
doubt cited passages from “Fry” on Specific Per¬ 
formance and Halsbury, Vol. VI. that the conduct 
of the plaintiff may be taken into account for 
refusing specific performance. As already pointed 
out, there is nothing unreasonable in the conduct 
of the plaintiff so as to disentitle him to the relief 
of specific performance. Mukherjea J. negatived a 
similar contention raised by Sri Tckchand based on 
the English decision in — ‘Bristol Cardiff and 
Swansea Aerated Bread Co, v. Maggs’, (1890) 44 
Ch D 616 (J), in the following terms; 

“An attempt was made by Sri Tekchand to raise 
a contention on the aiithorily of the English 
decision — ‘Bristol Cardiff and Swansea Aerated 
Bread Co. v. Maggs fj)\ where Kay J. went to 
the length of saying that if after a sale is con¬ 
cluded, one of the parties starts fresh negotiations 
with a view to introduce new terms, then, even 
if the subsequent negotiations fail, it will be in¬ 
equitable to allow the party, who attempted to 
re-open the case, to enforce it specifically. This 
view seems manifestly unsound and has been 
expressly dissented from in later cases. Vide — 
‘Bellamy v. Debenham’, (1890) 45 Ch D 481 (K) 
and — ‘Perry v. Suffields Ltd.’, 1916-2 Ch 187 
(L). As a matter of fact, the decision is based 
not on the ground of the contract being incom¬ 
plete and not final, but on the ground of some 
equitable estoppel which was deemed to arise by 

reason of the conduct of the plaintiff.Here 

the new term sought to be introduced by the 
plaintiffs" Solicitor was only done under a mistake, 
but it had no effect whatever in altering the 
conduct or position of the defendants in any 
way."* 

Even in this case, there is notliing to show that by 
reason of the contract (conduct?) of tlie plaintiff 
in insisting upon Rathayya joining the sale deed, 
any equitable estoppel arises. The position of the 
defendant was in no way altered by such insist¬ 
ence. 

(16) The second contention raised by the learned 
advocate for the respondent has really no force. 
Section 22, Specific Relief Act, clearly lays down 
that the discretion exercised by the lower appellate 
Court is capable of correction by a Court of appeal 
in appropriate cases. Section 22 runs in the follow¬ 
ing terms; 

“The jurisdiction to decree specific performance 
is discretionary and the Court is not bound to 


grant such relief merely because it is lawful to do 
so. But the discretion of the Court is not arbi¬ 
trary, but sound and reasonably guided by judi¬ 
cial principles and capable of correction by a 
Court of appeal."" 

In — ‘Sankaralinga Nadar v. Ratnaswarni Nadar", 
AIR 1952 Mad 389 (M) a similar contention was 
negatived in the following terms: 

“It was finally urged that as the relief is one by 
way of discretion, we should not interfere in 
appeal with the decree passed by the lower Court. 
Section 22 provides that the discretion is one to 
be exercised on ‘judicial principles" and capable 
of correction I)y a Court of appeal. When once 
it is found that the contract sought to be enforced 
is a valid one it is for the defendant to establish 
legal grounds for refusing relief by v/ay of speci¬ 
fic performance.” 

So far as the 3rd contention is concerned, I have 
already held that the finding of the lower appellate 
Court is not based on any evidence and so the 
finding being imsustainabie is liable to be set aside 
under S. 100, Civil P. C. The 4th contention has 
already been answered. The decision of the Privy 
Council reported in — ‘Siddik Mahomed Shah v. 
Mt. Saran (C)’ is a direct authority, for the propo¬ 
sition that no amount of evidence can be looked 
into upon a plea which was never put forward. 
The alleged admission of the plaintiff is also a piece 
of evidence, which according to the decisions already 
stated ought not to be looked into. Under the 
circumstances, I set aside the decision of the lower 
appellate Court and restore the judgment and 
decree of the trial Court. The respondent will pay 
the costs of tlie appellant throughout. No leave. 

(17) After I delivered the above judgment, the 
matter was spoken to. It was agreed between the 
appellant’s advocate and 1st respondent’s advocate 
that there need not be any enquiry in regard to 
the mesne profits. The appellant shall deposit a 
sum of Rs. 2784/- due by him under Ex. A-1 in 
the Court within a month from to-day. The 1st 
defendant-respondent shall be entitled to draw out 
the amomit. No interest is payable by the appel¬ 
lant on the sale consideration and the 1st respon¬ 
dent is not liable to account for mesne profits. Both 
the 1st and 2nd respondents (1st and 2nd defen¬ 
dants) shall execute a sale in, favour of the appel¬ 
lant on payment of the consideration under Ex. A-1. 

If the sale deed is not so executed or possession not 
delivered the decree will be enforced in execution. 
After amount is deposited into Court by the appel¬ 
lant, tlie 1st defendant will not only execute the 
sale deed, but also deliver possession. The 1st 
respondent is entitled to draw amount so deposited 
into Court after executing the sale deed and deli¬ 
vering possession. 

H.G.P. Order accordingly.. 
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A definite and unambiguous indication of the 
intention of one member to separate himself 
from the family and to enjoy his share in 
severalty will amount to a division in status. 
Such an intention may be declared in .1 plaint 
or in a written statement or in any other docu¬ 
ment. In a partition suit, for certain purpo.ses 
all the parties are in the position of plaintiffs. 
To tliat extent there cannot be a difference in 
principle between a member of a joint family, 
who happens to be a plaintiff and a member 
■of a joint family who is arrayed as a defen- 
rlant. In so far as he asks for relief of parti¬ 
tion the defendant will he in the same posi¬ 
tion as a plaintiff. Anotlier condition for 
effecting severance is that such a declaration 
will have to l)e communicated. Whether such 
a communication is made or not is really a 
question of fact in each case. (Paras 3, 4) 

In a previous suit for partition one V pre¬ 
sumably claimed in the plaint filed by him 
tliat he was the adopted son of the plaintiff’s 
uncle and he asked for division of the joint 
family properties. To that suit, tlic present 
plaintiff filed a written statement admitting 
the claim of V. He admitted that V was the 
adopted son. He also admitted that he was 
-entitled to a share in the joint family proper¬ 
ties. After making those admissions in clear 
terms, he asked the Court for division and 
allotment of his share in the properties. After 
the written statements were filed, the suit 
was compromised, and one of the terms of the 
compromise was that the 11 th defendant 
(the present plaintiff) “if he so desires shall 
later on get his share .separately separated 
from tlic 2 nd defendant's sliare and he shall 
not pray Tor any relief in this suit.” To that 
compromise decree, the plaintiff, his father 
and V were parties: 

Held that' (1,' when the plaintiff admitted 
that the property was divisible and claimed 
that the property falling to his share should 
be allotted to him tlie said prayer clearly im¬ 
plied an e.vpression of his intention to divide 
from the other members of the family. 

(Para 3) 

( 2 ) when tlie relief claimed by the plaintiff 
was distinctly left over for consideration in a 
subsequent suit in a compromise decree to 
which his father was a party, it must be held 
that the contents of the written statement 
must have been communicated to the father. 
Observations of Satyanarayana Rao J. in AIR 
1916 Mad 1170, Explained (Para 5) 


This is a plaintiffs appeal against the decree 
and judgment of the Court of the Subordinate 
Judge of Kakinada in O. S. No. 43 of 1947, a suit 
filed by the appellant for partition of the plaint 
schedule properties into two shares and for deli- 
veiy of one share to him. The plaintiff is the son 
of the 1 st defendant, Vcnkatasiibbarayudu, The 
3rd dehmdant is alleged to be the son of the 1st 
defendant by the 2nd defendant Saradamba. The 
plaintiff filed the aforesaid suit for partition of the 
plaint schedule property into two equal shares on 
the allegation that the 3rd defendant was an 
orphan brought by defendants 1 and 2 from 
Vizagapatam hospital and that he was not born to 
them. The 4th defendant is a tenant in respect of 
item 2 of *‘A” schedule. 


The defendants, ‘inter alia’, contended that the 
3rd defendant was born to the 1st and 2nd de¬ 
fendants, and that, in any view, the plaintiff be¬ 
came divided in status from the 1 st defendant on 
26-1-1916. The learned Subordinate Judge accept- 
cd the case of the defendants that the plaintiff he- ■ v* 
came divided in status and also found in their J 
favour that the 3rd defendant was bom to the 1 st 
and 2nd defendants. In the result, he dismissed 
the suit witli costs. The plaintiff has preferred the 
above appeal. 


(2) Mr. Bhimasankaram, learned Counsel for the 
appellants, contended that the finding of the learn¬ 
ed Judge that there was severance in status be¬ 
tween the plaintiff and the 1 st defendant was not 
supported by the evidence in the case. The only 
document on which the said finding of the learned 
Subordinate Judge was based is Ex. B-41, the 
written statement filed by the plaintiff in 0. S. 
No. 61 of 1912. That suit was filed by Kompella 
Venkatarao, as the adopted .son of a brother of the 
plaintiff’s father, for partition of the family pro¬ 
perties. To that suit, he made the plaintiff and 
also the 1st defendant parties. In that suit, the 
plaintiff filed the following written statement. 


As the argument of the learned advocate mer^ 
ly turned upon the interpretation of Ex. B-41, it 
may be convenient at this stage to read that docu- ^ 
ment, particularly as it happens to be a short one: - 

"1. The plaint allegations are all true and valid-^ 

2. It is true that the plaintiff is the adopted i 

son of late Thommannavadhanulu and that the i 

late Thommannavadhanulu died divided. I 

3. It is true that late Thommannavadhanid** 

prior to his death delivered possession of the ^ 

plaintiff’s entire property to the 1 st defendant v 

for managing it during his (plaintiff’s) minority- ^ 

4. This defendant has no objection at all to a 
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decree being passed according to tlic plaintiff's 
suit. 

5. This defendant prays for division and allot¬ 
ment of even tlie share of the property to be got 
by this defendant in tliis suit. He will later on 
pay the court-fees required therefor.” 

The question is whether, by reason of the filing 
of the written statement by the plaintiff, a division 
in status was effected between the plaintiff and the 
1 st defendant. 

(3) The law on the subject is fairly well-settled. 

1 A definite and unambiguous indication of the in¬ 
tention of one member to separate himself from 
the family and to enjoy his share in severalty will 
^ amount to a division in status. But the dilficulty 
lies in the application of the said principle to the 
facts of each case. That such a declaration of in¬ 
tention could be indicated in any document also 
does not admit of any doubt. It follows that such 
an intention may be declared in a plaint, or in a 
written statement or in any other document. An¬ 
other condition for effecting severance is that such 
a declaration will have to be communicated. Whe¬ 
ther such a communication is made or not is really 
a question of fact in each case. 

Applying the aforesaid principles to Ex. B-41, 
it appears to ns that such a declaration is clearly 
discoverable in the document. Venkatarao pre¬ 
sumably claimed in the plaint filed by him that 
he was the adopted son of the 1st dcfendi\nt’s 
brother and he asked for the division of the joint 
family properties. To that suit, the plaintiff filed a 
written statement Ex. B-41 admitting the claim of 
Venkatarao. He admitted that Venkatarao was the 
adopted son. He also admitted that he was en¬ 
titled to a share in the joint family properties. 
After making those admissions in clear terms, he 
asked the court for division and allotment of his 
share in the properties. When the plaintiff admitted 
I that the property was divisible and claimed that 
the i)roperty falling to his share should be allotted to 
him, we have no doubt that the said prayer clearly 
implies an expression of his intention to divide from 
the otlier members of the family. 

(4) Mr. Bhimasankaram argued that the mere 
filing of a plaint docs net amount to a declaration 
of an intention to divide and that, in any event, the 
filing of a written statement will not have that 
effect. In support of his argument, he relied upon 
the decision of a Division Bench of the Madras High 
'Court consisting of Rajamannar C. J. and Satya- 
narayana Rao J. in — ‘Radhakrishna v. Satya- 
narayana', AIR 1949 Mad 173 (A). There the 
learned Judges after considering the evidence in 
that case came to the conclusion that by filing a 
'* plaint a division in status was effected between the 
parties. But in the course of the judgment Satya- 
narayana Rao J. who delivered the judgment, made 
some obseiwations on which the learned counsel for 
Ihe appellant strongly relied. 

At page 179, the learned Judge observed, after 
citing the observations of Sadasiva Iyer J. in — 
‘Soundararajan v. Arunachallani Chetty’, AIR 1916 
Mad 1170 (FB) (Bj. as follows: 

“From this it follows that it is not every plaint or 
every suit for partition that brings about a divi¬ 


sion in status from the moment the suit was in¬ 
stituted and the summonses in the suit were 
served on the other coparceners. It must amlairi 
a clear and unambiguous intention on the part 
of the coparcener suing that he wislics to treat 
himself as a divided coparcener from the moment 
the plaint was filed.” 

At a later stage, the same learned Judge proceed¬ 
ed to state; 

“The mere claim for a partition need not neces¬ 
sarily imply a fixed determination and communi¬ 
cation of an intention to divide the title and hold 
the property in severalty. It is merely a piece of 
conduct from wliich au inlurence for or against 
the expression of such an intention may be de¬ 
duced according to the facts and circumstances 
of each case.” 

Relying upon the aforesaid observations, learned 
counsel for the appellant contended that the mere 
filing of a plaint for partition does not ‘ipso facto' 
amount to the declaration of an intention to divide. 
In our view, those obseiwations only state the well- 
settled principle of law, viz., that to constitute a 
severance in status, there should be a clear declara¬ 
tion of an intention to divide. We may also men¬ 
tion that subsequent to the aforesaid decision, 
another Division Bench of the Madras High Court 
consisting of the Chief Justice and one of us (Uma- 
maheswaram J.) c.xplained the obsciwations found 
in the judgment. 

It is possible to visualise a plaint in a partition 
suit where the relief lor division is conditional on 
the court refusing another main relief claimed by a 
party. Perhaps the learned Judge was contemplat¬ 
ing the case of a plaint in such a suit where no un¬ 
conditional declaration of an intention to divide is 
made. Ordinarily, in a suit for partition, we cannot 
conceive u plaint without containing allegations of 
an intention to divide, for the object of filing a 
suit for partition is to convert joint status into a 
separate one. That cannot be done without alleg¬ 
ing that the parties are members of a joint family, 
that the plaintiff intends to divide himself from the 
other members of the family and therefore, he may 
be given that relief. 

But it is said that though ordinarily the plaint in 
a partition suit may contain such allegations, a 
written statement filed therein may be different. In 
a partition suit, it is well established that for cer¬ 
tain purposes all the parties are in the position 

of plaintiffs. To that extent there cannot be a 
difference in principle between a member of a 
joint family, who happens to be a plaintiff and i 
member of a joint family who is arrayed as a de¬ 
fendant. In so far as he asks for relief of parti¬ 
tion the defendant will be in the same position as 
a plaintifl:. If so when the defendant in Ex. B-41 
admits that the property is joint family property 

and has no objection for a share being given to 

the plaintiff and asks for a share to be given to 

himself, there cannot be a possible doubt that he 
intended to sever himself from the other members 
of the family. ^Ve, therefore, hold on a construc¬ 
tion of Ex. B-41 that there was a clear and un¬ 
ambiguous intention to divide on the part of the 
plaintiff. 
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(5) Mr. Bhimasankaram then contended that the 
second condition is not complied with in this case. 
He says that there is no evidence to prove that such 
an intention to divide was communicated to the 1st 
defendant. In O. S. No. 61 of 1912 after the 
written statements were filed, the suit was com¬ 
promised, and one of the terms of the compromise 
was that the 11th defendant (plaintiff) 

“if he so desires shall later on get his share sepa¬ 
rately separated from the 2nd defendants share 
and he shall not pray for any relief in this suit.” 
To that compromise decree, the plaintiff, the 1st 
defendant and Venkatarao were parties. When the 
relief claimed by the plaintiff was distinctly left 
over for consideration in a subsequent suit in a 
compromise decree to which the 1st defendant was 
a party, it must be held that the contents of Ex. 
B-41 must have been communicated to him. Fur¬ 
ther this aspect of the case was not raised in the 
Court below nor has it been questioned in the 
grounds of appeal filed here. 

(6) For the aforesaid reasons, we agree with the 
Court below that there was a division in status bet¬ 
ween the 1st defendant and the plaintiff in the 
year 1912. It is conceded that, on this finding, no 
other questions arise in the appeal. 

(7) The appeal fails and is dismissed with costs— 
one set. 


tion notwithstanding it is entertained under 
Art. 227 of the Constitution. So it is not by 
virtue of O. 1, R. 10 that an additional party 
can be impleaded in a revision petition. 

(Para 9) 

Anno; C.P.C., S. 151 N. 2; O. 1, R. 10 N. 10. 

(c) Madras Village Panchayats Act (10 of 1950), 
S. 112 — Rules under — R. 6(1) and (2) — Applica¬ 
bility of O. 1, R. 10, Civil P. C., to election dis¬ 
putes — (Civil P. C. (1908), O. 1, R. 10). 

Obiter; Sub-rule (2) of R. 6 does not res¬ 
trict the power of an Election Commissioner 
conferred under siib-r. (1) to adopt the proce¬ 
dure applicable to suits. Therefore the provi¬ 
sions of O. 1, R. 10 are attracted to enquiry 
in election disputes under the Madras Village 
Panchayats Act. (Paras 11 and 12) 

Anno; C. P. C., O. 1. R. 10 N. 10. 

(d) Madras Village Panchayats Act (10 of 1950), 
S. 112 — Rules under, R. 1 — Principle of Rule 

— Pending proceeding under Art. 227 of Consti¬ 
tution — Elector s locus standi to come on record 

— (Constitution of India, Art. 227) — (Civil P. C. 
(1908), S. 151). 

Rule 1 seems to be based on the principle 
tliat it is not only the rival candidate that is 
interested in the election of a member or a 
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stituency is interested in the purity of the elec- 
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Dirisala Tirapati Rayudu and another. Petitioners 
v. Yerra Venkateswarlu and others. Respondents. 

C. M. P. Nos. 6683, 4002 and 6682 of 1954. 

(a) Madras Village Panchayats Act (10 of 1950), 
S. 112 — Rules under — R. 9 — Revision against 
Election Commissioner’s decision — Death of res¬ 
pondent — Abatement ~ (Constitution of India 
Art. 227). 

When once the election petition is disposed 
of and the petitioner before the Election Com¬ 
missioner has succeeded and is impleaded as a 
respondent to the revision petition in the High 
Court under Art. 227 of the Constitution it is 
too much to argue that the petition before the 
Election Commissioner is still undisposed of and 
that the successful party before the Election 
Commissioner who is impleaded as a respon¬ 
dent in the revision petition in the High Court, 
is a petitioner and that his death has brought 
about the abatement of the petition before the 
Election Commissioner. (Para 6) 

(b) Civil P. C. (1908), S. 151 and O. 1, R. 10 

—Revision under Art. 227, Constitution of India_ 

AppIicabiHty of O. 1, R. 10—(Constitution of India, 
Art. 227). 


tions. A proceeding before an Election Com¬ 
missioner challenging the election of a mem- ^ 
ber or a President or a Vice-President is there- \ 

fore a representative one and any member of 

or any voter is interested in 
the result of the election petition and there¬ 
fore an elector has *Iocus standi' to come in a 
pending proceeding in the Court under Art. 

227. There is nothing either in the rules 
framed under the Act or in the main provisions 
of the Act which precludes his being implead¬ 
ed as a party, and under S. 151 the Court has 
got power to implead him as a party respon¬ 
dent. (Paras 13. 14, 16) 

Anno; C. P. C., S. 151 N. 2. 

(e) Madras Village Panchayats Act (10 of 1950), 

S. 112 — Rules under — R. 11 — Election of Presi¬ 
dent found to be void — Successful party if can 
be allowed to continue as President pending revi* 
sion — (Constitution of India, Art. 227). 

Wlien once the Election Commissioner has 
found the election to be void by reason of the 
successful party at the election being guilty 
of corrupt practices, there is no reason why he 
should be allowed to continue as President ^ 

merely because the revision petition against the ^ 1 
order of the Election Commissioner is pending. , 

(Para 18) ] 


The provisions of O. 1, R. 10 can be called CASES REFERRED: Paras ' 

into play in suits or appeals and not in revi- (A) (VSO; AIR 1949 Mad 435: ILR (1949) Mad t 

sion petitions. The addition of parties in a 566 ^ 

civil revision petiton can be ordered only in (B) (V41) AIR 1954 SC 210: 1954-1 Mad LJ 480 U 

exercise of the inherent powers of a Court un- (SC) 12 r, 

der S. 151. A revision petition against an order (C) (V4) AIR 1917 Mad 389: 40 Mad 110 16 p 

of the Election Commissioner is any the less a p. Ramachandra Reddi, for Petitioners; Advocate- tl 

petition entertained in the revisional jurisdic- Ceneral and N. Subramaniam, for Respondents. 
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ORDER: C. M. P. No. 6683 of 1954: This is 
a petition by one of the voters in Ward No. Ill of 
Varagani Panchavat to come on record as a party 
respondent on the death of the 1st respondent in 
C. R. P. No. 692 of 1954. The facts leading upto 
this petition may be briefly stated: 

(2) The petitioner in C. R. P. No. 692 of 1954 
was elected President of the Varagani Panchayat 
in the recent election. The 1st respondent filed a 
petition before the Election Commissioner, Guntur, 
in O. P. No. 41 of 1953, for setting aside the elec¬ 
tion of the petitioner as President, ‘inter alia', on 
the ground that votes of dead persons were polled 
at the instance of the petitioner and also that 
minors who were not entitled to vote exercised their 
franchise in favour of the petitioner. The Election 
Commissioner found these allegations to be true 
and declared the election of the petitioner void 
under R. 11 of the Rules framed under the Madras 
Village Panchayats Act. The petitioner has filed a 
revision petition in this Court under Art. 227 ot 
the Constitution, challenging the validity of the 
order of Election Commissioner and obtained an 
interim suspension of the operation of the order of 
the Election Cormmissioner. 

(3) The 1st respondent filed a petition to vacate 
the interim order but before this could be disposed 
of, i.e., on 18-6-1954, he died. The present peti¬ 
tion is filed by one of the voters of the Panchayat 
to come on record and contest the petition. 

(4) This is opposed by the petitioner in the civil 
revision petition, that is, the party who was unsuc¬ 
cessful before the Election Commissioner, mainly 
on the ground that he has no ‘locus standi’ to get 
himself impleaded in the proceedings. 

(5) According to Mr. Subrahmanyam, counsel 
for the respondent in this petition (the petitioner 
in the civil revision petition) this case falls under 
R. 9 of the Rules framed under the Village Pan¬ 
chayats Act, and it is, therefore, not open to the 
l^etitioner to come on record. Rule 9 says: 

“An election petition shall abate on the death 
of a sole petitioner or the survivor of several 
petitioners and such abatement shall be commu¬ 
nicated to the Executive Authority of the Pan¬ 
chayat concerned and the election authority by 
the Election Commissioner.” 

(6) The argument of Mr. Subrahmanyam is this; 
The election petition before the Election Commis¬ 
sioner shall be deemed to be still pending and 
that, therefore, the 1st respondent who was the 
petitioner before the Election Commissioner should 
^till be regarded as a petitioner and when the 1st 
respondent died the petition which has still to be 
deemed pending, has abated by virtue of R. 9 
and there is nothing more to be done by one of 
the electors coming on record. I find it very 
difficult to accept this argument. I do not see 
how after the disposal of the election petition de¬ 
claring the election of Mr. Subramanyam's client 
to be void, it should be treated as pending. 

In fact a finality has been given to that order 
under S. 19 and it is only by invoking the pre¬ 
rogative jurisdiction of the Court, that the defeated 
party is questioning the validity of the order of 
the Election Commissioner. When once the peti¬ 


tion is di.sposed of and the petitioner before the| 
Election Commissioner has succeeded and is irri-| 
pleaded as a respondent to the revision petition iaj 
the High Court, it is too much to argue that the' 
petition before the Election Commissioner is still 
undisposed of and that the successful party before; 
tile Election Commissioner who is irnplearled as a I 
respondent in the revision petition in the High 
Court, is a petitioner and that his death has brought i 
about the abatement of the petition before the Elec¬ 
tion Commissioner. 

I do not know by what logic or fiction this result 
can be achieved. There is absolut^'Iy no force or 
substance in tliis contention. It is unnecessary for 
me for the disposal of this case to consider whether 
there is any conflict between the principles em¬ 
bodied in R. 7 and that in R. 9 in the view I have 
taken, namely, that the death of the respondent in 
the revision petition has not resulted in the abate¬ 
ment of the election petition. 

(7) This leads me to the question whether the 
petitioner in the present civil miscellaneous peti¬ 
tion has a ‘locus standi’ to come on record as a 
party respondent. Here again Mr. Subramanyam 
urged that the only remedy which was open to 
the elector concerned, was to have filed a petition 
under R. 1 of the Election Dispute Rules or to 
have got himself impleaded under R. 5 and having 
failed to do either of these two things, it is not 
open to him now to ask to be joined as a party 
in this revision petition. 

(8) The learned counsel submitted further that 
the only provision under which parties can be add¬ 
ed to pending proceedings is the one laid down 
in O. 1, R. 10, Civil P. C., and that cannot have 
any application to inquiries before the Election 
Commissioner, having regard to R. 6 of the Elec¬ 
tion Dispute Rules. 

(9) It is not necessary for me to consider the 
second argument, namely, the applicability of O. 1, 
R. 10 for the reason that the proceedings, in which 
the party seeks to come on record, is a revision. 
The provisions of O. 1, R. 10 can be called into 
play in suits or appeals and not in revision peti¬ 
tions. The addition of parties in a civil revision 
petition can be ordered only in exercise of the 
inherent powers of a court under S. 151, Civil 
P. C. All the provisions of the Civil Procedure 
Code do not govern revision petitions. 

In — ‘Manickkam v. Ramanathan Chettiar’, AIR 
1949 Mad 435 (A), a Bench of the Madras High 
Court consisting of Rajamannar, Chief Justice, and 
Satyanarayana Rao J., held that the provisions of 
O. 22 that relate to the abatement on the death of 
one of the parties had no application to civil revi¬ 
sion petitions and that the legal representatives of 
a dead party could be brought on record without 
any reference to the time in which the application 
for coming on record was filed. 

It is unnecessary to multiply the authority for 
the position that only such of the procedural laws 
as is made specifically applicable to civil revision 
petitions by Rules framed in that behalf governs 
the civil revision petitions. 

A revision petition against an order of the Elec-i 
tion Commissioner is anytheless a petition enter-l 
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tained in the revisional jurisdiction notwithstanding 
it is entertained under Art. 227 of the Constitution. 
So it is not by virtue of O. 1, R. 10 that an addi¬ 
tional party can be impleaded in a revision peti¬ 
tion. However, as the question has been argued 
at some length as to whether O. 1, R. 10 is appli¬ 
cable to enquiries before the Election Commis¬ 
sioner, I proceed to express my opinion on this 
also. 

(10) According to Mr. Subrahmanyam, counsel 
for the respondents, only such of the provisions of 
the Civil Procedure Code that are enumerated in 
sub-r. (2) of R. 6 that are attracted to the pro¬ 
ceedings before the Election Commissioner viz., 
discovery and inspection, enforcing the attendance 
of witnesses, compelling the production of docu¬ 
ments, examining witnesses on oath, reception of 
evidence taken on aifidavit and issuing commission 
for examination of witnesses, etc. This argument 
overlooks the rule enacted in siib-r. (1) which says: 

“Every election petition shall be enquired into by 
the Election Commissioner as nearly as may be 
in accordance with the procedure applicable un¬ 
der the provisions of the Civil Procedure Code, 
1908, to the trial of suits. 

(11) This sub-rule makes it abundantly clear that 
the Election Commissioner should adopt the proce¬ 
dure governing the trial of suits as nearly as possi¬ 
ble. In my opinion sub-r. (2) docs not restrict the 
power of an Election Commissioner conferred un¬ 
der sub-r. (1) to adopt the procedure applicable to 
suits. 

(12) An analogous provision of law contained in 
S. 90, Representation of the People Act, was inter¬ 
preted by the Supreme Court in — ‘J^ig^'innath v. 
Jaswant Singh’, AIR 1954 SC 210 (B). Sub-section 
(2) of S. 90 is in these terms: 

“Subject to the provisions of the Act and of any 
rules made thereunder every election petition 
shall ]:)e tried by the Tribunal as nearly as may 
be in accordance with the procedure applicable 
under the Code of Civil Procedure, 1908, to the 
trial of suits.” 

The language of this and of sub-r. (1) of R. 6 of 
the Rules referred to above is substantially the 
same. The Supreme Court decided that having re¬ 
gard to this section, an Election Tribunal was en¬ 
titled to direct the addition of a respondent, who 
was omitted originally from the list of respondents 
under the provisions of O. 1. Rr. 9 and 10. 

This case was sought to be distinguished on be¬ 
half of the respondents on the ground that the 
powers of an Election Tribunal are not circum¬ 
scribed in the matter of adopting the provisions of 
the Civil Procedure Code as is done in the case of 
Election Commissioners by sub-r. (2) of R. 6. This 
distinction is devoid of force. There is a provision 
in S- 90('2) of the Representation of the People 
Act, similar to the one in siib-r. (2). In view of 
the provisions of sub-r. (1) of R. 6 and the pro¬ 
nouncement of the Supreme Court cited above, 
there can be little doubt that the provisions of O. 1, 
R. 10 are attracted to enquiry in election disputes, 
under the Madras Village Panchayats Act. 


(13) Now coming to the contention based on 
Rr. 1 and 5 of the Election Dispute Rules, I must 
remark that this also lacks substance. Rule 1 pre* 
scribes the mode in which an election may be call¬ 
ed in question and also provides a machinery to try 
the election disputes. Sub-rule (1) confers a right 
on any elector to challenge the validity of an elec¬ 
tion of a Member, President, or Vice-President. It 
does not take away the right of a voter to con¬ 
tinue the proceedings in certain contingencies. 

If the argument presented on behalf of the res¬ 
pondents were to be accepted, every voter should 
file an election petition to enable him to come on 
record at a later stage for any reason, which seems 
to be far from the intention of the Legislature. Rule 
5 has not much bearing on the point for decision. 
The latter part of the rule only enables one of the 
candidates not impleaded as a respondent to come 
on record as a party respondent on his own appli¬ 
cation. 

Rule 1 of the Rules framed under the Act, which 
enables any elector to challenge the validity of an 
election, seems to be based on the principle that itj 
is not only the rival candidate that is interested in 
the election of a member or a President or Vice- 
President but the whole constituency is interested 
in the purity of the elections. This principle has 
been recognised in a number of rulings of the 
English, as well as Indian Courts. It is, therefore, 
clear that a proceeding before an Election Com-j 
missioner challenging the election of a member orj 
a President or a Vice-President is a representative^ 
one. 

(14) It follows that any member of the consti-j 
tucncy or any voter is interested in the result of the 
election petition. In such a situation, it loolcs to 
me that an elector has ‘locus standi’ to come on 
record in a pending proceeding in the Court under 

Art. 227. 

(15; If the proceeding is of a representative cha¬ 
racter any member who is interested in it can come 
on record is a proposition that has been acccepted 
in decided cases. 

(16) It is sufficient to refer to a Bench ruling of 
the Madras High Court in — ‘Parameswaram 
Munpu v. Narayanan Namboodri’, AIR 1917 Mad 
389 (C). There a suit was brought under S. 92, 
Civil P. C., by two of the worshippers with the 
previous sanction of the Advocate-General. On the 
death of one of the platiniffs some of the wor¬ 
shippers wanted to come on record and continue 
the suit. Objection was taken that the suit abated 
on the death of one of the two plaintiffs, and, there¬ 
fore, it was not open to the other worshippers to 
continue the proceedings by coming on record. 

This was overruled by a Bench of that 
on the ground that the Court had power to add 
other worshippers, not because they were the legal 
representatives of the persons who instituted the 
suit, but having regard to the representative cha¬ 
racter of the suit they had become parties to Jt, 
and therefore should be brought on record on be¬ 
half of all the worshippers, 

I express my respectful accord with the principle 
enunciated in that case, and hold that the peh' 
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tioner is in the same position as the worshippers in 
a suit under S. 92 and can come on record on the 
death of the party respondent. There is nothing 
either in the rules framed under the Act or in 
the main provisions of the Act which precludes his 
being impleaded as a party, and under S. 151 the 
Court has got power to implead him as a party 
respondent. It follows that this petition should be 
allowed. 

\ (17) C. M. P. Nos. 4002 of 1954 and 6682 of 

1954; The question that arises in both the peti¬ 
tions is whether the interim suspension of tlie 
order of the Election Commissioner should be made 
absolute or should be vacated. 

(18) Under R. 11 of the Rules framed under the 

Madras Village Panchayats Act, the order of the 
Election Commissioner is final. No doubt the ag¬ 
grieved party can in certain circumstances, ques¬ 
tion the validity of it in this Court in appropriate 
proceedings. When once the Election Commissioner 
has found the election to be void by reason of the 

successful party at the election being guilty of 

corrupt practices, there is no reason why he should 
be allowed to continue as President merely be¬ 
cause the revision petition against the order of the 
Election Commissioner is pending. 

(19) The prayer, therefore, for the suspension of 
the operation of the order of the Election Com¬ 
missioner so as to enable him to continue as the 
President should be disallowed. But there will be 
no fresh election pending the disposal of the civil 
revision petition. The civil revision petition is 

, expedited and posted for final disposal as early as 

I possible. There will be no order as to costs in 

either of the two petitions. 

V.R.B. Order accordingly. 
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Guntaka Hussenaiah, Plaintiff-Appellant v. 
Busetti Yerraiah, Defendant-Respondent. 

Second Appeal No. 1369 of 1950, against decree 
of Dist. J., Nellore in Appeal Suit No. 319 of 
1948. 

(a) Evidence Act (1872), S. 45 — Expert evi¬ 
dence — Value and appreciation of. 

The expert’s evidence is only a piece of 
evidence. A Judge of fact will have to con¬ 
sider that evidence along with the other 
pieces of evidence. Which is the main evi¬ 
dence and which is the corroborative one de¬ 
pends upon the facts of each case. It is the 
duty of the trial Court to come to a conclu¬ 
sion on a question of fact on a considera- 
I tion of the entire evidence including that 
of the expert. (Paras 4, 6) 

Anno: Evi. Act, S. 45 N. 1. 

(b) Evidence Act (1872), Ss. 52, 138, 140, 145, 
146, 148, 154, 155 — Scope — Character evidence. 

Section 52 deals with the relevancy of 
character evidence in civil cases. The charac¬ 
ter of a party to a Civil suit cannot be rele¬ 
vant to the decision of an issue arising in 
that suit. But this section has no bearing 


on a case where the veracity of a witness i.s 
in question. This is governed by S. 14G, un¬ 
der which a witness can be cross-examined 
to shake his credit by injuring his charac¬ 
ter. Character evidence may not be relevant 
to decide an issue in a case, but cross-exa¬ 
mining counsel is given liberty under this 
section for the purpose of shaking the credit 
of a witness to put questions to him affect¬ 
ing his character. Sections 52 and 155 deal 
with different matters. Section 52 prohibits 
character evidence in regard to the subject 
matter of the suit W'hereas S. 155 prescribes 
the manner of impeaching the credit of a 
witness. Section 155 cannot, therefore, be 
construed as an exception to S. 52. Further, 
Ss. 155 and 146 are not in conflict with each 
other. Sections 138, 140, 145, 148 and 154 
provide for impeaching the credit of a wit¬ 
ness by cross-examination. (Para 7) 

Anno: Evi. Act, S. 52, N. 1; S. 138 N. 3; S. 145- 

N. 1; S. 146 N. 1; S. 148 N. 1; S. 150 N. 1; S. 

155 N. 2. 

A. Kuppuswami and A. Subramaniam, for Ap¬ 
pellant; M. S. Ramachandra Rao and M. 

Krishna Rao, for Respondent. 

JUDGMENT: This is a plaintiff’s second ap¬ 
peal against the decree and judgment of the 
Court of the District Judge of Nellore setting 
aside that of the District Munsif of Kanigiri 
in O. S. No. 128 of 1947, a suit filed by the ap¬ 
pellant for the recovery of a sum of Rs. 604-12-0' 
from the defendants. 

(2) The plaintiff’s case is that the defendant' 
took from the plaintiff Rs. 502-8-0 to pay to 
butchers and Rs. 10/- for his own expenses oa 
4-4-1944 and signed an entry in the plaintiff’s 
account-book in token of the same. The defen¬ 
dant denied that he took any money from the 
plaintiff and charged the plaintiff with fabrica¬ 
tion of accounts to support a false claim. The 
learned District Munsif. on a consideration of 
the entire evidence, held in favour of the plain¬ 
tiff. The learned District Judge differed from 
him and dismissed the suit. Hence the appeal. 

(3) The finding is one of fact. While conced¬ 
ing that, the learned counsel for the appellant 
argues that the said finding is vitiated by two 
circumstances: (1) The learned Judge has not 
correctly appreciated the scope of expert's evi¬ 
dence and (2) the Judge acted illegally in re¬ 
lying upon previous decisions, where the plain¬ 
tiffs’ suits on promissory notes were dismissed, 
in order to evaluate the character of the plain¬ 
tiff. The learned Judge commented on the man¬ 
ner of approach of the learned District Mun¬ 
sif in regard to the expert’s evidence. He point¬ 
ed out that the learned District Munsif v;as 
wrong in substituting the expert’s decision to his 
own and that he should have exercised his own 
mind in coining to the conclusion whether the 
expert’s opinion was correct or not. He observ¬ 
ed : 

"'The lower Court overlooked the fact that the 
opinion of the expert is only a piece of evi¬ 
dence, which has to be examined and apprais¬ 
ed like any other evidence that might be ad¬ 
duced in the case and that it is the opinion 
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of the Judge that is after all the decision in 
the case. It is, therefore, incumbent upon the 
Court to use its own eyes in deciding whether 
certain handwritings placed before it are simi¬ 
lar or not, utilising of course the opinion of 
the expert and the evidence, which he gave in 
support of it, as a guide but subjecting it to 
a close and searching scrutiny ..,. ” 

(4) The observations are to my mind, un¬ 
exceptionable. The Judge does not lay down 
anything illegal when he points out that it is a 
duty of the Munsif to come to a conclusion on 
a question of a fact on a consideration of the 
entire evidence including that of the expert. 

(5) Another passage of the learned Judge is 
also strongly commented upon. The passage is; 

“Moreover, it is a wrong way of approaching 
the expert’s evidence. It is the expert’s evi¬ 
dence that has to be corroborated by the 
other evidence in the case and not vice versa.’’ 

(6) This statement may not be accurate. The 
[expert’s evidence is only a piece of evidence. A 
Judge of fact will have to consider that evi¬ 
dence along with the other pieces of evidence. 
Which is the main evidence and which is the 
corroborative one depends upon the facts of 
each case. But this general statement does not 
really affect the conclusion of the learned 
Judge, as he has considered the entire evidence 
along with the expert’s evidence. 

(7) Nor are there merits in the second point 
either. The learned Judge discredited the evi¬ 
dence of the plaintiff on the ground that he 
filed similar suits with false claims and that 
they v/ere all dismissed and also on the ground 
that his name figures in the K. D. list main¬ 
tained by the police. To put it differently, the 
learned Judge depended upon the bad antece¬ 
dents of the plaintiff to discredit him. It is 
argued that the learned Judge contravened the 
provisions of S. 52, Evidence Act. Section 52 
says: 

“In civil cases, the fact that the character of 
any person concerned is such as to render 
probable or improbable any conduct imputed 
to him is irrelevant except in so far as such 
character appears from facts otherwise rele¬ 
vant.” 

This section deals with the relevancy of 
character evidence in civil cases. The character 
of a party to a civil suit cannot be relevant to 
the decision of an issue arising in that suit. 
When a question arises whether a contract was 
entered into between the parties, or whether 
it is supported by consideration, the character of 
the plaintiff or defendant is certainly irrelevant 
to the issue whether, there was a contract or 
whether it was supported by consideration. But 
there may be cases in which the character of a 
person may be relevant for the disposal of a 
suit, such as actions for seduction, etc., but this 
section has no bearing on a case where the vera¬ 
city of a witness is in question. This is govern¬ 
ed by S. 146 which says that when a witness is 
cross-examined, he may, in addition to the ques¬ 
tions hereinbefore referred to, be asked any 
questions which tend (1) to test his veracity, (2) 
to discover who he is and what Is his position 


in life or (3) to shake his credit, by injuring 
his character, although the answer to such ques¬ 
tions might tend directly or indirectly to crimi¬ 
nate him or might expose or tend directly or 
indirectly to expose him to a penalty or forfei¬ 
ture. 

Under this section a witness can be cross- 
examined to shake his credit by injuring his 
character. Character evidence may not be rele¬ 
vant to decide an issue in a case, but cross- 
examining counsel is given liberty under this 
section for the purpose of shaking the credit ofj 
a witness to put questions to him affecting hisj 
character. But the learned Counsel says that) 
the provisions of S. 155 of the Act relate to the 
mode of impeaching the credit of a witness, 
that the provisions of that section are excep¬ 
tions to S. 52 and that except in so fav as those 
provisions permitted, character evidence is not 
admissible. The obvious answer is that Ss. 52 
and 155 deal with different matters. Section 52 
prohibits character evidence in regard to the 
subject matter of the suit whereas S. 155 pres¬ 
cribes the manner of impeaching the credit of a 
witness. Section 155 cannot, therefore, be con¬ 
strued as an exception to S. 52. 

Further, Ss. 155 and 146 are not in conflict 
with each other. Sections 138, 140, 145, 148 and 
154 provide for impeaching the credit of a wit¬ 
ness by cross-examination. In particular S. 146 
permits questions injuring the character of a 
witness to be put to him in cross-examination. 
Section 155 lays down a different method of dis¬ 
crediting a witness by allowing independent evi- ^ 
dence to be adduced. I cannot, therefore, agree 
with the learned counsel that S. 155 is an ex¬ 
ception to S. 52 and that, apart from S. 155, his 
character cannot be impeached. If so, it follows 
that the learned Subordinate Judge was certain¬ 
ly justified in discrediting the plaintiff by ans¬ 
wers elicited in the cross-examination to the 
effect that his antecedents were bad. Further, 
in this case, apart from P. W. 1 who is obviously 
an interested witness, the plaintiff has examined 
two more witnesses. The learned Judge, for good 
reasons, disbelieved this evidence. I cannot, 
therefore, hold that the judgment of the learned 
Subordinate is vitiated by any error of law. 

(8) 'The appeal fails and is dismissed with 
costs. No leave. 

K.S.B. Appeal dismissed. 
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CHANDRA REDDI J. (18-8-1954) , 

Bathini Syam Prasad, being minor by next . 
friend B. Anandaramayya, Petitioner v. Bathini ^ 
Mastanamma and another, Respondents. 

C. M. P. No. 5478 of 1954. ^ 

(a) Civil P. C. (1908), O. 32, R. 6 — Scope of. ^ 

Order 32, R. 6 is designed to safeguard the 
interests of the minor and as a protection ^ 
against the guardian frittering away the 
moneys got on behalf of the minor under a 
decree and it Is not designed to protect the ^ 
interests of the opposite side. (Para 6 ^ 
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In pursuance of an order passed on agree¬ 
ment between the parties in appeal, a Com¬ 
missioner was appointed for the ascertain¬ 
ment of mesne profits. After an elaborate en¬ 
quiry, he found that a sum of Rs. 73,800/- 
was due to the minor plaintiff by way of 
mesne profits. Both sides filed objections to 
this report, the plaintiff claiming that he had 
to get at least another Rs. 50,000 and the 
defendants contending that the plaintiff 
would not be entitled to more than Rs. 
40,000/-. This necessitated an enquiry into 
this matter by the lower Court. It was to 
pay the counsel for the plaintiff, in connec¬ 
tion with this enquiry, that the present ap¬ 
plication had been filed. 

Held, that it was not necessary that the 
minor’s guardian should be called upon to 
furnish security for any amount that might 
be directed to be paid to him to pay to the 
counsel for the prosecution of the enquiry 
before the lower Court. (Para 6) 


Anno: C. P. C., O. 32 R. 6 N. 3. 

(b) Civil P. C. (1908), Ss. 11, 151, O. 41, R. 5 
• Order under O. 41, R. 5 — Finality. 

The order passed under O. 41, R. 5 staying 
the execution of the decree is not a final 
one, but a tentative one. It does not decide 
the rights of any parties, but is merely one 
giving some interim relief to parties. The 
High Court has ample power under S. 151, 
to vary the order in proper circumstances in 
order to grant relief and to do substantial 
justice between the parties. Case law dis¬ 
cussed. (Paras 11, 13) 

Anno: C. P. C., S. 11 N. 112; S. 151 N. 4; O. 


R. 5 N. 22. 

ASES REFERRED : Paras 

i) (V36) AIR 1949 FC 1: 1948-1 Mad LJ 103: 

49 Cri LJ 625 (FC) 7 

3) (V37) AIR 1950 SC 77: 1949 FCR 

842 (SC) 

:)) (V40) AIR 1953 SC 198: 1953-1 Mad LJ 
710 (SC) 

D) (V20) AIR 1933 PC 58: 60 Ind App 
76 (PC) 

S) (V16) AIR 1929 Mad 121: 113 Ind Cas 
646 

(’84) 11 Ind App 37: 6 All 269 (PC) 

(V17) AIR 1930 Bom 362: 55 Bom 372 
I) (V17) AIR 1930 Bom 294: 55 Bom 368 
) (V9) AIR 1922 PC 112: 49 Ind App 144 
(PC) 10* 11 

(’87) 9 All 36 
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Govindayya. The trial Court accepting the case 
of the plaintiff gave a decree for possession of 
about acres 80-00 of land and mesne profits for 
the years 1949 and 1950 and also from the date 
of adoption up to the actual delivery of posses¬ 
sion of the properties. 

(3) The defeated defendants preferred an ap¬ 
peal to this Court against the decree and judg¬ 
ment of the trial Court. Pending appeal, they 
obtained an interim stay of execution of the de¬ 
cree. After notice, the parties agreed to certain 
terms and the following is the relevant portion 
of the order passed by the Court based on that 
agreement: 

“The remuneration for the commissioner will 
be fixed by the lower Court. The plaintiff will 
draw the costs without security. Out of the 
amount deposited by the commissioner, each 
year (in accordance with the directions con¬ 
tained in paragraph 4) the respondent will be 
paid at the rate of Rs. 250/- a month on or be¬ 
fore 15th April. As for the expenses of the ap¬ 
peal, a cheque for Rs. 3,000/- will be issued to 
the Advocate for the respondent after the first 
deposit is made and the balance will be order¬ 
ed on application made to this Court. Expedite 
printing.” 

(4) The order was passed on 2-2-1953 and ever 
since the petitioner is being paid a sum of Rs. 
250/- a month for his maintenance and the other 
amounts mentioned in paragraph 9 have also 
been received by him. In pursuance of this order, 
a commissioner was appointed for the ascertain¬ 
ment of mesne profits. It appears, after an ela¬ 
borate enquiry, he found that a sum of Rs. 
73,800/- was due to the plaintiff by way of mesne 
profits. Both sides have filed objections to this 
report, the plaintiff claiming that he has to 
get at least another Rs. 50,000/- and the defen¬ 
dants contending that the plaintiff will not be 
entitled to more than Rs. 40,000/-. This has 
necessitated an enquiry into this matter by the 
lower Court. It is to pay the counsel for the 
plaintiff, in connection with this enquiry, that 
the present application has been filed. 

(5) The application is vehemently opposed by 
Mr. Ramachandra Rao on the grounds first that, 
without furnishing security for the amount to be 
paid to the petitioner no order could be passed, 
and for this position O. 32, R. 6, Civil P. C.. is 
called in aid. This argument has to be repelled 
as a reference to that provision makes it mani¬ 
fest that it has no application to the present 
case. Order 32, R. 6, Civil P. C., is in the follow¬ 
ing terms: 


Advocate General (D. Narasaraju) and P. P. 
Surya Rao, for Petitioner; A. Sithapathi Rao, 
M. S. Ramchandra Rao and A. V. Krishna Rao, 
for Respondents. 

ORDER : This is a petition for directions to 
pay some amount to the petitioner herein in the 
following circumstances: 

(2) The petitioner, who is a minor, represent¬ 
ed by his natural father, filed a suit for posses¬ 
sion of certain properties, as the adopted son of 
one Govindayya Chowdari. The suit was con¬ 
tested, ‘inter alia’, on the ground that the plain¬ 
tiff was not validly adopted by the first wife of 


(1) A next friend or guardian for the suit shall 
not, without the leave of the Court, receive 
any money or other moveable property on be¬ 
half of a minor, either 

(a) by way of compromise before the decree 
or order, or 

(b) under a decree or order in favour of the 
minor. 

(2) Where the next friend or guardian for 
the suit has not been appointed or declared by 
competent authority to be guardian of the pro¬ 
perty of the minor, or having been so appoint¬ 
ed or declared, is under any disability known to 
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the Court to receive the money or other move- 
able property, the Court shaU, if it grants 
him leave to receive the property, require such 
security and give such directions as will, in its 
opinion, sulliciently protect the property from 
waste and ensure its proper application.” 

(6) It is seen that this provision of law is de¬ 
signed to safeguard the interests of the minor 
and as a protection against the guardian fritter¬ 
ing away the moneys got on behalf of the minor 
under a decree and it is not designed to protect 
the interests of the opposite side. It follows that it 
is not necessary that the minor’s guardian should 
be called upon to furnish security for any 
amount that may be directed to be paid to him, 
to pay to the counsel, for the prosecution of the 
enquiry before the District Judge. 

(7) It was next urged by Mr. Ramachandra 
Rao that the order on the stay petition was 
passed by consent of parties and it could not be 
varied or modified without the consent of his 
client. I do not think that the order covers the 
present situation. Provision was made only for 
the payment of costs of appeal including the 
fee of the advocate and some amount for main¬ 
tenance of the petitioner. It has no reference for 
payment of the fee to the counsel, conducting 
the enquiry, either before the commissioner or 
before the lower Court, into the quantum of 
mesne profits. It is true that if the consent order 
governs the application also, it may be necessary 
to allege and prove mistake or fraud or such 
other factors, as would invalidate an agreement 
between the parties. In one sense, the failure 
to provide for this contingency may be said to be 
due to a mistake; but the petition for the direc¬ 
tions is not based on a mistake, and it is, there¬ 
fore, unnecessary to consider, whether the con¬ 
sent order was vitiated by any such mistake. In 
the viev/ I have taken, it is not necessary to con¬ 
sider under what circumstances the consent 
order could be varied or modified. 

This leads me to the point, whether every 
order passed under O. 41, R. 5, Civil P. C., is 
final and conclusive, leaving no power in Court 
to vary, under any circumstances. The Advocate 
General placed before me a number of decisions 
of the Federal Court, of the Supreme Court, and 
the Privy Council — ‘Kuppuswamy Rao v. The 
King’, AIR 1949 FC 1 (A); — ‘Mohamed Amin 
Brothers Ltd. v. Dominion of India’, AIR 1950 
SC 77 CB): — ‘Asrumati Debi v. Rupendra Deb’, 
AIR 1953 SC 198 (C) and — ‘Abdul Rahman v. 
D. K. Kassim and Sons’, AIR 1933 PC 58 (D). 

It is not necessary for me to refer to any of 
them, as they do not throw any light on the 
point for determination here. The question that 
was debated in those decisions was whether an 
order was a final order, either within the mean¬ 
ing of S. 205, Government of India Act. or un¬ 
der S. 109, Civil P. C.. so as to enable the par¬ 
ties concerned to obtain a certificate for leave 
to file an appeal to the Supreme Court or to the 
Privy Council. 

(8) The point for decision in this case is, whe¬ 
ther an order passed in the interlocutory appli¬ 
cation has the incidence of finality and conclu¬ 
siveness. Mr. Ramachandra Rao, counsel for the 
respondents, placed before me a Bench decision 


of the Madras High Court in ‘Parthasarathy 
Apparao v. Venkatadri Apparao’, AIR 1929 Mad 
121 (E). What was decided there, ‘inter alia’, 
was that a judgment recording the findings on 
some point, after hearing objections on both 
sides, is binding upon the successor, and could 
not be re-opened. What happened there was this. 
The High Court remanded a suit to the Subordi¬ 
nate Judge, Bezwada, with directions to restore 
it to take necessary accounts between the parties 
and to pass a final decree. In pursuance of this, 
the Subordinate Judge framed some points for 
determination, received statements of accounts, 
heard objections, took evidence and gave his find¬ 
ings on these points. 

After he was transferred, an application was 
filed before his successor to reopen this matter 
and this was allowed. In a petition for revising 
the order of the succeeding Judge, the High 
Court ruled that this order under revision was 
without jurisdiction as the one passed by the pre¬ 
vious Subordinate Judge was final and conclu¬ 
sive. as between the parties. The reason for the 
learned Judges coming to the conclusion was 
that an adjudication, once given by the Court 
on the earlier occasion, on the rights of parties, 
and in spite of the fact, that it was not a final 
judgment, must be regarded as a final and a 
conclusive one. This decision is, therefore, no 
authority for the contention put forward on be¬ 
half of the respondents. 


(9) Nor does the pronouncement of the Privy 
Council in — ‘Ram Kirpal v. Mt. Rup Kuari’, 11 
Ind App 37 (F) afford any assistance in deciding, 
this case. All that was laid down by their Lord- 
ships was that an interlocutory judgment in a 
suit was as binding upon the parties in every 
proceeding in that suit, as a final judgment in a 
suit. One of the questions that arose for decision, 
before the Judicial Committee was, whether an 
order passed in execution awarding mesne pro¬ 
fits, was binding upon the parties or not. and 
this was answered by their Lordships in the 
affirmative. Thus none of these decisions touches 
the point for determination in this case. 

(10) In this context, I may refer to a passage 
in Daniell’s Chancery Practice (8th Edn.) 
Volume I, page 710. which was relied on by the 
learned Advocate General. 

“Even with the consent of the parties to a 
judgment it cannot be set aside except on the 
above grounds, and in no case will it be set 
aside when the rights of third parties have 
intervened or would be adversely affected. The 
above observations relate only to final orders,, 
since interlocutory orders remain in the con¬ 
trol of the Judge and can be varied by him as 
occasion requires.” 

This passage was relied on by Justice Rangne- 
kar of the Bombay High Court in — Yusuf I. A. 
Lalji V. Abdullabhoy Lalji (No. 2)’, AIR 193(^ 
Bom 362 at p. 363 (G) cited by the Advocate 
General. The question that arose In that case 
was. whether an interlocutory order, made by 
the consent of the parties to a suit, could be set 
aside by an application in the same suit, on pro¬ 
per grounds, or whether a suit had to be filed 
to vacate that order. The learned Judge ex* 
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pressed the opinion that an application was suffi¬ 
cient for that purpose and that a suit was not 
necessary. Therefore the principle enunciated in 
that case cannot govern the present case. 

But in the same volume, there is another 
ruliiag of the same learned Judge at page 294, 
in — ‘Yusuf I. A. Lalji v. Abdullabhoy Lalji (No. 
1)’, AIR 1930 Bom 294 (H). The point for deci¬ 
sion in that case was, whether an order made 
in chambers on the original side of the High 
Court, could be reviewed, if the ends of justice 
required it, although it did not fall within the 
terms of O. 47, Civil P. C. The learned Judge 
thought that, having regard to the interpreta¬ 
tion placed by the Privy Council in — 'Chhajiu 
Ram V. Neki’, AIR 1922 PC 112 (I) the review 
could not be granted under O. 47, Civil P. C., 
but still he had jurisdiction, in order to secure 
the ends of justice, to reconsider the order un¬ 
der S. 151, Civil P. C. In my opinion, the princi¬ 
ple enunciated in this case applies to the present 
case. 

(11) It looks to me that the order passed un¬ 
der O. 41. R. 5, C. P. Code, staying the execution 
of the decree is not a final one, but a tentative 
one. It does not decide the rights of any parties, 
but is merely one giving some interim relief to 
parties. If finality should attach to such an order, 
there will be hardship to the parties concerned 
in several cases. My opinion gains support from 
a passage in Mulla’s Civil Procedure Code (12th 
Edn.) at page 11^1 : 

“The Court making an order under this rule 

may cancel or vary it at any time.” 

The basis of this statement is — ‘Amir Hasan v. 
Ahmed Ali’, 9 All 36 (J). It is no doubt true the 
last mentioned case related to the interpretation 
of O. 47 and the learned Judges expressed the 
opinion that an order obtained ex parte could be 
reviewed under O. 47, Civil P. C., though it did 
not come under the first three categories, but 
would fall within the expression “or for any 
other sufficient reason”. This decision cannot be 
regarded as authoritative, so far as the interpre¬ 
tation placed by that Court on the expression 
“or for any other sufficient reason", having re¬ 
gard to AIR 1922 PC 112 (I). In spite of this 
Mulla has relied upon this for his statement at 
page 1191 (Civil Procedure Code, 12th Edn). 

To the same effect is the passage in Sarkar’s 
Law of Civil Procedure, (3rd Edn.) at page 871. 
The learned commentator has relied on 9 All 36 
(J). It looks to me that this statement could be 
supported, on the basis of S. 151, C. P. Code. 
That section gives recognition to the well estab¬ 
lished principle that every Court has inherent 
power to act ‘ex debito justitiae' to do that real 
and substantial justice for the administration of 
which alone it exists or to prevent abuse of the 
process of the Court, so long as it does not come 
into conflict with the other provisions of the 
Code. 

(12) Failure to pass an appropriate order in 
certain cases causes a great hardship to the par¬ 
ties. For instance in this case, as a result of the 
order of stay the petitioner cannot get a decree 
for mesne profits which, according to the com¬ 
missioner, would come to more than Rs. 70,000/- 


and realise the same by executing the decree; 
nor can he draw out any part of the sum of 
more than Rs. 20.000/- to his credit in court de¬ 
posit which he could utilise for the purpose of 
this litigation. Any order which refuses relief to 
the petitioner will result in his inability to pro¬ 
ceed further with the enquiry in Court. The suit 
was admittedly filed in ‘forma pauperis’ and the 
petitioner would be deprived of the only avail¬ 
able means to conduct the inquiry in the lower 
Court, if this Court does not pass an order put¬ 
ting him in possession of some funds. 

(13) For all these reasons I do not think that 
the order of Sornasundaram J. should be regarded 
as a final one that could not be varied in any 
respect that would operate as an ob.stacle. in the 
way of directing the lower Court to permit the 
petitioner to draw out any portion of the sum 
in Court deposit. That order itself directed the 
inquiry into mesne profits and v/hat was stayed 
was only the passing of the final decree and the 
petitioner certainly requires some money to pro¬ 
ceed with this enquiry. In my considered opi¬ 
nion. this Court has ample power under S. 151, 
C. P. C., to grant a relief of the nature asked for 
in this petition and to do substantial justice 
between the parties. I. therefore, hold that I 
could entertain this petition and direct the lower 
Court to permit the guardian of the petitioner to 
draw out some portion of the amount. I think it 
is sufficient if I direct payment of Rs. 750 - to 
counsel for the petitioner in connection with this 
enquiry. This amount will be paid direct to the 
advocate instead of the amount being paid to the 
guardian of the petitioner, and he, in turn, hand¬ 
ing it over to the advocate. There will be no 
order as to costs. 

D-H.Z. Petition allowed. 


A.I.R. 1954 ANDHRA 43 (Vol. 41, C.N. 21) 

SUBBA RAO C. J. (25-8-1954) 

Anne Viraraghavayya, Appellant v. Alapati 
Gopala Rao, .Respondent. 

Second Appeal No. 558 of 1950. against order of 
Sub. J., Gimtur in A. S. No. 272 of 1949. 

Transfer of Property Act (1882), S. 108(1) — 
Eviction by paramount title. 

Eviction by title paramount destroys the 
effect of the grant and the corresponding 
liability for payment of rent. But eviction by 
a decree-holder of a tenant pending an appeal 
which is ultimately allowed during the period 
when execution of the decree was stayed can¬ 
not be described as eviction by paramount 
title. (Para 5) 

Anno: T. P. Act. S. 108(1) N. 14 Pt. 33. 

Advocate General (D. Narasa Raju) and Y 
Suryanarayana, for Appellant; P. V. Chalapathi 
Rao, for Respondent. 

JUDGMENT: This Second Appeal arises out 
of O. S. No. 262 of 1948, a suit filed by the res¬ 
pondent for recovery of makta from the appel¬ 
lant. 

I 

(2) The facts admitted or found are briefly 
narrated. The plaint schedule property was ori- 
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ginally owned by the 2nd defendant. The plain¬ 
tiff’s father purchased the same in execution of 
a decree obtained against the 2nd defendant. 
After the purchase, he leased out the suit land 
to the 1st defendant for five years under Exhibit 
A-1 dated 7-5-1941. Subsequently, the 2nd defen¬ 
dant filed O. S. No. 134 of 1942 against the plain¬ 
tiff’s father and the 1st defendant for setting 
aside the decree and the Court sale and for pos¬ 
session. The suit was decreed on 31-7-1943. 

The plaintiff preferred an appeal against that 
decree, being A. S. No. 328 of 1943. The appeal 
was allowed on 7-9-1945, and the title of the 
plaintiff’s father was afi&rmed. Pending the 
appeal on 6-12-1943, the plaintiff filed an appli¬ 
cation for stay of execution of the decree and 
for a temporary injunction restraining the 2nd 
defendant from cutting and carrying away the 
crops. The 1st defendant also filed an applica¬ 
tion for temporary injunction. On 14-12-1943, the 
Court made an interim order directing the crops 
not to be cut and posted the application for 
final enquiry to 16-12-1943. 

On 16-12-1943, final orders were made staying 
execution and directing the 2nd defendant not to 
remove the crops. Notwithstanding the said 
orders, the 2nd defendant cut and carried away 
the crops. In 1944, the 2nd defendant entered 
the land. The 1st defendant filed O. S. No. 276 
of 1944 against the 2nd defendant and obtained 
a decree for the value of the crops removed by 
her. The plaintiff filed the aforesaid suit for 
recovery of the rent due for three years 1943 to 
1946. 

t3) The 1st defendant raised the plea that he 
had been evicted by a person with title paramount, 
and therefore, he was not liable to pay the rent 
due to the plaintiff. 

(4) The learned District Munsif held that the 
1 st defendant was evicted by title paramount 
and. therefore, the suit for rent was not main¬ 
tainable. On appeal, the learned Subordinate 
Judge took a contrary view and decreed the suit. 
Hence the appeal. 

(5) The principle of law is well settled, and in¬ 
deed there is no dispute about it. Eviction by 
title paramount destroys the effect of the grant 
and the corresponding liability for payment of 
rent. But the difficulty lies in the application 
of the principle to the facts of each case. Can 
it be said that, in the instant case, the 1st defen¬ 
dant had been evicted by title paramount? From 
the aforesaid narration of facts, it is obvious that, 
at the time the 2nd defendant took possession, 
the appeal filed by the plaintiff was pending and 
the title of the 2nd defendant was not finally up¬ 
held. Any decree that was obtained by the 2nd 
defendant was only tentative and subject to the 
result of the appeal. 

An appeal is only a continuation of the suit and 
the moment an appeal is filed, the finality of 
the decision of the first Court is suspended. But. 
it is said that, though an appeal was pending, the 
2 nd defendant took possession under a decree and 
so her possession could not be equated to that of 
a trespasser or a person taking forcible posses¬ 
sion. This argument ignores the admitted fact 
that possession was not taken in execution of a 
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decree but the crop was forcibly cut despite a stay 
order against the 2nd defendant. The 2nd de¬ 
fendant trespassed upon the land ignoring the 
Older of the Court staying her hands. 

I am, therefore, of the opinion that the re¬ 
moval of the crops, or the taking of subsequent 
possession were illegal acts committed by the 2nd 
defendant. The 1st defendant was not evicted 
by title paramount, but by the illegal action of a 
person in defiance of Court’s order. Eviction byi 
a decree-holder of a tenant pending an appeal 
which is ultimately allowed during the period 
when execution of the decree was stayed cannot 
in any sense of the term be described as eviction 
by paramount title. I, therefore, agree with the 
conclusion arrived at by the lower Court and dis¬ 
miss the appeal with costs. No leave. 

V.R.B. Appeal dismissed. 


A.I.R. 1954 ANDHRA 44 (Vol. 41, C.N. 22) 
UMAMAHESWARAM J. (4-8-1954) 

Maddu Venkata Subbaiah and others, Peti¬ 
tioners V. Alane Adinarayana and others, Res¬ 
pondents. 

Civil Revn. Petn. No. 1701 of 1952, to revise 
the decree of Sub. J., Narasaraopet, D/- 
21-3-1952. 

(a) Civil P. C. (1908), S. 73 — Assets — Mean¬ 
ing. 

The expression “assets” in S. 73 must be 

understood as referring only to money. ^ 

(Para 4) 

Anno: C. P. C., S. 73 N. 4 Pt. 6. 

(b) Civil P. C. (1908). S. 73 and O. 21, R. 52 
— R. 52 cannot override terms of S, 73. 

(Para 6) 

Anno: C. P. C., S. 73 N. 4; O. 21 R. 52 N. 1. 

CASES REFERRED : Paras 

(A) (V26) AIR 1939 Cal 530: ILR (1939) 

2 Cal 143 3 

(B) (’41) 45 Cal WN 674 3, 4 

G. Venkatarama Sastry, for Petitioners; 
Kaduri Seshagiri Rao and Kasturi Siva Prasad 
Rao, for Respondents. 

ORDER : This civil revision petition raises an 
interesting question of law as to the interpreta¬ 
tion of S. 73, C. P. C. The petitioner here¬ 
in filed Small Cause Suit No. 312 of 1952 and 
obtained a decree on 31-7-1952. He filed I, A. 

No. 878 of 1950 and obtained attachment before * 
judgment of two National Savings Certificates J 

standing in the name of the defendant and ^ 

given as security before the Collector of Guntur ^ 
in respect of a licence issued in his name. The j- 
attachment before judgment was made absolute 
on 20-9-1950 after the suit was decreed. ^ 

The respondents herein filed Small Cause Suit 
No. 1 of 1949 on the file of the Subordinate in 
Judge’s Court of Narasaraopet and attached the Ui 

National Savings Certificates before Judgment on Oi 

14-12-1950. Before they were so attached, the v, 
petitioner herein filed E. A. No. 672 of 1950 to aoi 
cash the National Savings Certificates on 

(A; 


1951 
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4-12-1950, but, as the order of attachment before 
judgment was passed by the Subordinate Judge’s 
Court, Narasaraopet. on 14-12-1950, the applica¬ 
tion was dismissed on 12-3-1951. The District 
Munsif of Bapatia, having cashed the National 
Savings Certificates, sent the amount to the 
Subordinate Judge’s Court of Narasaraopet, on 
10-8-1951. 

As per the directions of the District Munsif, 
the petitioner herein filed E. A. No. 115 of 1951 
before the Subordinate Judge, Narasaraopet. 
claiming that he was entitled to the full value 
of the National Savings Certificates. His con¬ 
tention was that the application by the respon¬ 
dents was made long after the receipt of the 
assets and that, therefore, the respondents were 
not entitled to an order for rateable distribution. 
The simple question for consideration is what 
exactly is the meaning of “assets" in S. 73. 

(2) The meaning of the expression “assets" 
given in the Concise Oxford Dictionary (4th 
Edn.) is 

"enough goods to enable heir to discharge debts 
and legacies of testator; property liable to be 
so applied: effects of insolvent debtor; pro¬ 
perty of person or company that may be made 
liable for debts." 

In Webster’s Dictionary, the meaning given is 

“the entire property of all sorts belonging to a 
person, Corporation or an Estate.” 

The learned Advocate for the petitioner con¬ 
tended that the expression “assets” must be con¬ 
strued as including National Savings Certificates 
and that, as the National Savings Certificates 
were received in the Court of the District Mun¬ 
sif of Bapatia on 18-9-1950 long before the order 
of attachment before judgment was made by 
the Subordinate Judge’s Court, Narasaraopet, no 
rateable distribution should be ordered. Though 
no doubt “assets” may ordinarily mean every 
form of property, still I am not prepared to 
adopt the Dictionary meaning in construing the 
provisions of S. 73, C. P. C. The latter part of 
S. 73 furnishes a valuable clue as to the meaning 
of the expression “assets” and it runs in the 
following terms: 

“the assets, after deducting the costs of realisa¬ 
tion, shall be rateably distributed among all 
such persons." 

If the expression “assets” is to be understood as 
meaning every form of property, the costs of 
realisation cannot be deducted out of the assets 
but only out of the moneys realised from and 
by the sale of the assets. So, I agree with the 
contention of the Advocate for the respondents 
that the expression “assets" in S. 73 means only 
money. 

(3) The only two decisions that are directly 
in point and brought to my notice in regard to 
the interpretation of the expression “assets” are 
those reported in — ‘Deva Dutta Serogi and Son 
V. P. G. Mitter and Son’, AIR 1939 Cal 530 (A) 
and — ‘Jogesh Prasad v. Saligram Lachmi Nara- 
yan’, 45 Cal WN 674 (B), In AIR 1939 Cal 530 
.(A) at page 535, MacNair J. states as follows: 


“But this argument appears to me to beg the 
question, namely, what is the meaning of the 
word ‘assets’?, and I can find no reported cases 
in which the term has ever been applied other¬ 
wise than to money. That this is the true 
meaning is substantiated by the provi.sion that 
‘the assets after deducting the costs of reali¬ 
sation shall be rateably distributed’. I have no 
doubt that the word “assets held by court" 
must mean ‘money held by a court’, for it is 
only money and not goods which can be the 
subject of rateable distribution". 

In 45 Cal WN 674 (B) the same construction 
was adopted by a Bench of the Calcutta High 
Court. The observations which are apt and ap¬ 
ply to the facts of this case are as follows: 

"The expression ‘assets held by the court’ obvi¬ 
ously implies the idea of assets realised or 
converted into cash, for unless the property 
has been converted into some form which ren¬ 
ders it available for immediate distribution, the 
court cannot be said to have received or held 
such assets. I am not aware of any reported 
cases either under the present S. 73. Civil 
P. C.. or under S. 295 of the old Code where 
it has been suggested that the exprevssion 
‘assets’ could refer to anything else than 
money and the reason I think is that S. 73 
is applicable only when the decrees are for 
money and the assets on which the court can 
operate under that section, must necessarily 
be money also." 

(4) The further question that was raised in 
45 Cal WN 674 (Bt was whether the cheque 
that was issued by the District Court could be 
regarded as “assets” and the learned Judges held 
that as the cheque was issued by the District 
Judge it might be regarded as equivalent to 
cash or money. I agree with those two decisions 
and hold that the expression “assets” in S. 73[ 
must be understood as referring only to money.^ 

(5) The learned Advocate for the petitioner 
sought to rely upon the difference between the 
language of S. 73 in the present Code and S. 295 
(corresponding to S. 73) under the Code of 1882 
as supporting his contention. Section 295 was in 
the following terms: 

“Whenever assets are realised by sale or other¬ 
wise in execution of a decree _” 

For those words, under the Code of 1908. the 
words “where assets are held by a court” have 
been substituted. The object of the amendment, 
in my opinion, is only to make available all 
assets which are held by a court and not neces¬ 
sarily those only which w'ere realised by sale or 
otherwise in execution of a decree. It does not 
appear that it was intended to enlarge the mean¬ 
ing of the expression “assets" so as to include 
every form of property. 'There is, therefore, no 
force in this contention. 

(6) The next contention was based on the 
terms of O. 21, R. 52, C. P. C. I agree with the 
learned Advocate for the petitioner, that a dis¬ 
tinction is sought to be drawn in the second pro¬ 
viso to O. 21, R. 52 between “the receipt of an 
asset” and “the realisation of an asset”. If an 
asset means only money then, there can be no 
question of realisation of money, as distinguish- 
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ed from the receipt of money. So, even assum¬ 
ing that “asset” is used in a ditlei'ent sense in 
O. 21, R. 52, I am not prepared to import the 
same meaning to the expression “assets” in S. 
73 in the same way. Order 21, R. 52 cannot also 
override the terms of S. 73, Moreover, the Col¬ 
lector had already sent the National Savings 
Certificates to the District Munsif’s Court, 
Bapatla, and the terms of O. 21, R. 52 have 
really no application to the facts of this case. 

(7) As the application for attachment before 
judgment was made by the respondents before 
the National Savings Certificates were encashed, 
and the money was received by the Court, the 
respondents were rightly held to be entitled to 
rateable distribution. 

(8) In the result, the civil revision petition 
fails and is dismissed, but in the circumstances, 
I do not propose to award any costs to the res¬ 
pondents. 

V.R.B. Revision dismissed. 


A.I.R. 1954 ANDHRA 46 (Vol. 41, C.N. 23) 

SUBBA RAO C. J. AND CHANDRA REDDI J. 
(17-8-1954) 

In re, Boya Burranna and others, Accused. 

Referred Trial No. 64 and Criminal Appeals 
Nos. 338 and 339 of 1954, against the judgment 
of S. J.. Kurnool Division in Sessions Case No. 
22 of 1954, D/- 12-4-1954. 

(a) Criminal P. C. (1898), Ss. 208, 252 and 286 
— Non-examination of prosecution witness — 
Inference — (Evidence Act (1872), S. 114). 

A duty lies on the prosecution to examine 
all the witnesses necessary to unfold the 
narration of the events that led to the inci¬ 
dent. But where- the witness is not a very 
important witness and if examined would 
have only advanced the prosecution story 
to the extent of proving an unessential detail, 
and for whose examination the prosecution 
had taken steps to summon but the Court 
refused to grant an adjournment for the pur¬ 
pose, no adverse inference against the prose¬ 
cution can be drawn from the non-examina¬ 
tion of such a witness, though it would have 
been better, if he were examined. 

(Para 7) 

Anno: Evidence Act, S. 114 N. 11; Cri. P. C., 
S. 208 N. 7; S. 252 N. 5; S. 286 N. 6. 

(b) Penal Code (1860), Ss. 302 and 149 — 
Group of persons, found guilty of murder — 
Who inflicted what blows not established — 
Lesser punishment, if warranted — Discretion — 
Accused drunk — Extenuating circumstances — 
(Criminal P. C. (1898), S. 367 (5) ). 

A combined reading of the provisions of 
S. 302. I. P. C. and S. 367(5), Cr. P. C., makes 
it clear that the normal punishment in the 
case of murder is death, but a mitigated 
punishment can be given for stated ex¬ 
tenuating circumstances. When the Statute 
laid down in express terms that reasons shall 
be given for a lesser sentence, it presupposed 
that the normal sentence for murder is 


death. The section, therefore, does not con¬ 
fer an absolute discretion in the Court to 
give one or the other of the alternative 
sentences. The normal sentence is indicated 
and the lesser can only be given for definite 
extenuating circumstances. AIR 1953 All 
220, Not followed. (Paras 16, 17) 

It cannot be laid down as a rule of law 
that in every case where it is not possible 
to allocate the wounds inflicted to a parti¬ 
cular accused, a lesser penalty should be 
given. Where a group of persons brutally 
murdered the deceased, they all deserve the 
same punishment. But there may be cases 
where part taken by each of the accused 
may vary, one of the accused taking a main 
part & other taking a subsidiary part, though 
their common object is to commit murder. 

In such a case, perhaps, there may be a 
good ground for differentiating the accused 
for inflicting punishment. (Para 17) 

Where it was found that all the accused 
who were guilty of murder, were in the habit 
of manufacturing illicit toddy and were 
drunk as usual when they committed the 
murder, but had not primed themselves 
with drink for the purpose of committing 
the murder, it was held that this was suffi¬ 
cient extenuating circumstance for awarding 
the lesser punishment of transportation for 
life. (Para 18) 

Anno: Penal Code, S. 302 N. 19, 24, 28; S. 
149 N. 13, Criminal P. C., S. 367 N. 14. 

CASES REFERRED : Paras 

(A) (V41) AIR 1954 SC 51: 1953 SCJ 678: 

1954 Cri LJ 338 (SC) 7 

(B) (V9) AIR 1922 Low Bur 32: 23 Cri LJ 

437 16 

(C) (V20) AIR 1933 Nag 307: 34 Cri LJ 1168 16 

(D) (V30) AIR 1943 Mad 69: 44 Cri LJ 299 16 

(E) (V40) AIR 1953 All 220: 1953 Cri LJ 

580 16 

(F) (V40) AIR 1953 SC 364: 1953 Mad WN 

Cr 210: 1953 Cri LJ 1465 (SC) 17 

(G) (V31) AIR 1944 FC 35: 46 Cri LJ 

305 17 

P. Basi Reddi (for Nos. 1 to 3), and K. Ven- 
kataramaiah (for Nos. 4 & 5), for Accused; Pub¬ 
lic Prosecutor, for the State. 

JUDGMENT : These are appeals against the 
judgment of the Court of Sessions of Kurnool 
division, convicting the accused under Section 
302 and Section 148, Indian Penal Code and 

sentencing them to death and also to undergo 
rigorous imprisonment for 3 years. 

(2) One Lingareddi was hacked to death, on - 
18-1-1954 at about 10 P. M. near a well called \ 
Kurakulavandla Bhavi in the village of Pedda 
Hothur in Eluru Taluk. 

The case for the prosecution is, the 1st accused 
is the father of accused 2 and 3, and accused 4 
and 5 are illegitimate sons of a divided brother 
of the 1st accused. They were manufacturing 
arrack ilUcitly in the hillock of Kurithegudda, 
which is close to the field of Lingareddi, the 
deceased. Lingareddi was a fairly well-to-do ry^ 
of respectability and he naturally protested 
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Bgainst the actions of the accused. Not only did 
they not heed to his advice, but they also shift¬ 
ed the materials used for distillation close to 
the field of the deceased. 

Two months prior to the occurrence, the de¬ 
ceased broke the pots with a forked stick. Two 
days prior to the incident, the 5th accused drove 
his flock of sheep into the field of the deceased 
and his standing crops grazed. The deceased 
beat the 5th accused. At about 10 P. M. on 
18-1-1954, when the deceased, as usual, was go¬ 
ing to his field to keep watch over the standing 
crops, the five accused who were lying in wait 
in their ‘maliga’ in their garden armed with 
deadly weapons, came to the Marakat rastha. 
surrounded him and stabbed him with spears 
and hatchets, w'hich resulted in his death. 

(3) Exhibit P-11, the plan filed in the Sessions 
Court shows at a glance the locality, where the 
dastardly crime was committed. It will be seen 
from the plan that Marakat road is a cart track, 
which starts from the village and leads to an¬ 
other village called Marakat in the north. The 
1 st accused owned a garden with a house and a 
well thereon to the west of the cart track. The 
deceased also owned fields on the western side of 
the cart track and north of the accused’s fields. 
Between the two. besides other fields, there is a 
cremation ground. On the eastern side of the 
Marakat road after passing the fields of the 
accused, there is a well called Kurakulavandla 
Bhavi. From that W'ell, a footpath leads towards 
the east to Sakkana’s land. The dead body of 
the deceased was found at the point marked in 
the plan, which is 22 yards Irom the well. 

(4) That the deceased was hacked to death in 
a brutal manner is beyond dispute. The post 
mortem certificate Ex. P-6 shows that as many 
as 17 wounds were inflicted on his body. P. W. 
5. the Civil Assistant Surgeon who conducted the 
autopsy on the body described the nature of the 
wounds. According to him, injuries Nos. 1, 2, 3, 
5. 6, 7, 9, 12, 13 and 14 could have been caused 
by sharp edged weapons such as hand axes and 
spears and that injuries Nos. 8, 10, 11, 15, 16 
and 17 could have been caused by a blunt wea¬ 
pon like a stick. He expressed the view that 
death would have been instantaneous and migh^; 
have occurred about 15 hours prior to his exami¬ 
nation. When the weapons seized in the case 
viz., M. Os. 1 to 5 were shown to him he gave 
his opinion that the injuries could have been 
caused with the said weapons. Therefore who 
caused the injuries to the deceased must be held 
to be guilty of murder. 

But the real question is whether the accused 
are the persons who inflicted the injuries on the 
deceased and caused his death. 

(5) Exhibit P-1 is the complaint dated 18-1- 
1954 made by P. W. 1, a nephew of the deceased, 
to the Village Munsif. It purports to have been 
given at 12 mid-night on 18-1-1954. In the com¬ 
plaint, the incident is described as follows: 

At about 10 o'clock in the night the deceased 
after taking his meals, went for watching his 
field Kondachenu. Along with him Chakkala 
Siddappa also went. On the way when they were 
passing Kurakulavandla Bhavi, the five accused 
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came from the field of Boya Burranna and be¬ 
gan to abuse in foul language. The 5th accused 
pierced Lingareddi's neck with a screw-spear. 
The 2nd accused pierced him with a screw-spear 
on his throat. The 4Lh accused cut his head with 
a hatchet. The 1st accused beat him on his head 
and with a hatchet and the 3rd accu.sed beat him 
with a stick on his back. After Lingareddi fell 
down, hio body was pierced with screw-spears and 
cut w'ith hatchets and he was killed. Chakkala 
Siddappa came running and informed these 
facts to the complainant, W'ho w'ent to the scene 
of occurrence and saw Lingareddi’s dead body. 

(6) The report of the Village Munsif shows 
that when questioned, the complainant told him 
that Chakkala Siddappa fP. W. 3) and Hulik- 
appa (P. W. 4) were witnesses to the incident. 
This complaint, which was given two hours after 
the incident gives all material particulars. 

P. W. 1 is the Linga Reddi w^ho gave the com¬ 
plaint. He gives the relationship of the accused 
to each other and the previous incidents which 
created bad blood between the accused and the 
deceased. He says that the accused were illicitly 
manufacturing arrack and that the deceased pro¬ 
tested against their illegal activities. He speaks 
to the fact that the deceased broke 20 or 30 pots 
of fermented liquor. He also mentions the inci¬ 
dent 10 days prior to the occurrence of the 5th 
accused driving his flock of sheep into the field 
of the deceased and getting his karra crop graz¬ 
ed up and of the beating by the deceased of the 
5th accused. 

Finally he narrates the circumstances how 
Chakkala Siddappa, who was watching his field 
during the night time went along with the de¬ 
ceased, how on that fateful night Chakkala 
Siddappa returned home within half an hour 
and told him that his uncle was killed, how he 
woke up the two wives of the deceased and along 
with them went to the place where the dead body 
was found, how he saw near the dead body the 
1 st accused who was sitting fully intoxicated on 
a boulder and remarking sarcastically “Where is 
your junior paternal uncle now?” and how he 
gave the ring of his uncle to him. 

He proves Exhibit P-1 and says that he gave 
it to the Village Munsif. No material circum¬ 
stances have been elicited in cross-examination to 
discredit this witness. A suggestion is made that 
Madiga Narasappa is his farm servant and that 
he came and informed him of the murder of the 
deceased, but he denies it. When it is put to him 
whether he mentioned the Incident to P. W. 6. 
the Village Constable, he denied it. ^ 

The suggestion is made to discredit P. W. 6 
than P. W. 1. P. W. 6 says in his evidence, that 
one Lingareddi told him of the murder, and that 
he made that entry in his diary. P. W. 6 explains 
that that Linga Reddy who told him is a young 
boy who is examined as P. V/. 7. An attempt is 
made to suggest that there is faction in the 
village between Gangadhara Reddi and others In 
connection with the Panchayat Board elections 
and that Gangadhara Reddi is assisting the pro¬ 
secution in this case, but he denies it. 

Indeed learned counsel for the accused does 
not base his criticisms on the alleged factions in 
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the village. There are certain slight discre¬ 
pancies between what this witness stated in the 
Sessions Court and that which he stated before 
the Magistrate. Here he said that he was fully 
drunk, whereas in his deposition before the Magis¬ 
trate, Ex. D-1, he said that he was not drunk. 
After going through his evidence, carefully, we 
see no reason to reject his evidence. 

(7) P. W. 3 is one of the eye-witnesses. Ac¬ 
cording to him he followed the deceased up to the 
moment he was beaten to death. His evidence, if 
accepted, would bring home the guilt to the ac¬ 
cused. (After narrating his evidence the judg¬ 
ment proceeded:) The learned counsel for the 
accused tried his best to establish that this wit¬ 
ness is a liar, but he had failed in his attempt. 
It is said that Valim Sahib to whom this witness 
had given first information of the incident should 
have been examined by the prosecution and the 
non-examination of that witness indicates that 
the version of P. W. 3 that he told him of the 
incident is not true. 

In support of the contention that a duty lies 
I on the prosecution to examine all the witnesses 
'necessary to unfold the narration of the events 
;that led to the incident, reliance is placed upon 
the judgment of the Supreme Court in — ‘Ha- 
beeb Mohamed v. State of Hyderabad’, AIR 
1954 SC 51 (A). But in this case, Valim Sahib 
was not a very important witness. If he is 
examined, he could but have advanced the case 
of the prosecution, except to the extent of proving 
that P. W. 3 was the messenger who carried the 
evil news to the nephew P. W. 1. Further the 
prosecution took steps for summoning him, but 
the Court refused to grant any adjournment. In 
the circumstances, we cannot draw any adverse 
inference against the prosecution though it would 
have been better if they had examined Valim 
Sahib also. 

Some discrepancies in the evidence of P. W. 3 
are also relied upon. In the statement made by 
him under S. 164, Criminal Procedure Code, he 
stated that he was the farm servant of P. W. 1, 
whereas in the Sessions Court, he stated that he 
was a cooly working under P. W. 1. Before the 
Magistrate, he deposed that the accused surround¬ 
ed them i.e., himself and the deceased, whereas 
before the Sessions Court he would say that the 
deceased was surrounded, and that he v/as stand¬ 
ing at a distance of about 16 feet from them. To 
the Sub-Inspector he staled that he saw the 
assailants stabbing and beating the deceased after 
he fell down. In the Sessions Court he says that 
he did nqt see them stabbing the deceased after 
he fell down. In the Magistrate’s Court he said 
that the 1st accused gave a gold ring, whereas in 
the Sessions Court he said it was a silver rmg. 

These are all small discrepancies that would 
always be found in the deposition of the same 
person at different points of time. The learned 
counsel comments that it is not possible for a 
man standing at about 16 feet from the deceased, 
even in moonlight, to depose in minute detail 
how each one of the accused gave a particular 
blow with a particular weapon on a specific part 
of the body. There may be some justification for 
the comment, but we cannot say from the de¬ 


tailed description that P. W. 3 has not witnessed 
the occurrence. They are only embellishments in 
an otherwise truthful version. This witness’s 
name was also mentioned in Ex. P-1 i.e., even at 
the earliest moment, when the complaint was 
made to the Village Munsif, The learned Judge, 
who had seen this witness and observed hia 
demeanour in the witness box, accepted his evi¬ 
dence. After carefully considering his evidence 
we cannot discover any valid reason for rejecting 
the evidence of this eye-witness. 

(8) P. W. 4 is Hulithappa, whom P. W. 3 saw 
at a distance of 16 feet from the place where the 
murder took place, when he turned back to go¬ 
to the village. He says that he w’as about 49 
feet from the deceased when he was near the 
Kurakulavandia Bhavi. He practically describes 
the incident in the same manner in which P. W. 

3 described it. (Their Lordships considered his 
evidence and proceeded:) 

Though it is very difficult to accept a detailed 
description of the manner of beating, there is abso¬ 
lutely no reason to reject his evidence, when he 
states that he saw the accused hacking the de¬ 
ceased with spears and hatches. This witness 
has stood the test of cross-examination very well 
and has impressed the Judge who had seen him 
in the witness box and after going through his 
evidence, we do not see any justification to 
take a different view of his evidence, from that 
taken by the Sessions Judge. 

There is only one corroborating evidence in the 
case. P. W. 9 is a Muslim. (After considering the ^ 
evidence of this witness, the judgment pro- ^ 
ceeded:) P. W. 9 appears to be a disinterested 
witness and we cannot see any tangible motive 
for him to give false evidence to incriminate the 
accused in a murder case. His evidence clearly 
shows that he heard the cry of the deceased and 
also that he saw the five accused surrounding the 
deceased armed with weapons. 

(9) The weapons used in committing the mur¬ 
der and the blood-stained clothes were discovered 
in the garden of the accused. 

P. W. 10 is a Head Constable. At about 1-39 
P.M., he along with Panchayatdars went to the 
garden of the accused. At about 2 P.M. they 
searched the hay rick in that garden and found 
M. Os. 1 to 5 the weapons used. They were all 
blood-stained. Exhibit P-7 is a Panchayatnama. 

At about 2-40 P.M. he searched in the presence 
ot the Panchayatdars the house in the garden 
and they found M. Os. 7 and 8, which were also 
blood-stained. They are the clothes alleged to 
have been worn by the accused. Exhibit P-8 is 
the Panchayatnama in regard to the said M. Os. 

It was only suggested to this witness that the ri 
hay-rick is in the field, which has no enclosure ^ 
and that there is no shutter to the doorway of 
that house. Though there is a remote possibility 
of somebody putting the weapons in the hay¬ 
rick of the accused, his evidence cannot be re¬ 
jected on that speculation. 

P. W. 11, the Village Munsif identifies M. Os, 7 
and 8. He says M. O. 7 belongs to the 1st ac¬ 
cused and that M. O. 8 belongs to the 5th ac¬ 
cused. In cross-examination he says that he had 
seen the 1st accused wearing M. O. 7. His evir 
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dence clearly shows that M. O. 7 and M. O. 8 
belong to two of the accused. The discovery of 
the blood-stained weapons in the hay-rick in the 
field of the accused and of the clothes in their 
house in the garden certainly reinforce the con¬ 
clusion that the accused must have been the 
culprits. 

(10) As against this positive evidence, the ac¬ 
cused have examined six witnesses. Three of the 
five accused have admitted their presence at the 
scene of offence. To explain their presence, they 
examined witnesses to show that, while they were 
at the shop of D. W. 3. one Madiga Narasappa 
who was running towards the village, told them 
of the incident and that they went to the place 
of occurrence, out of curiosity. They sought to 
explain the incident of the ring by stating that 
the 1st accused joined P. W. 1 when he was 
searching for something near the corpse 
and finding the ring he gave it to him, that 
thereafter they were taken to the house of P. W. 
11 where Gangadhara Reddi and Dasi Reddi were 
sitting and that after staying there for one 
hour, they returned home. D. Ws. 1, 2 and 3 
were examined to supoort this story. The sug¬ 
gestion that Madiga Narasappa came running 
towards the village was put to P. Ws. 1. 3 and 4, 
but they denied it. 

(11) (Their Lordships perused the evidence of 
D. W. 1 and continued:) We have no doubt that 
this witness has been improvised for the occasion. 

(12) D. W. 2 is a Madiga. (Their Lordships 
considered his evidence and continued:) His 
evidence is not worthy of credence. 

(13) (Then their Lordships considered the evi¬ 
dence of D. W. 3 and proceeded:) A perusal of 
the evidence leaves no doubt in our mind that he 
had perjured himself in the witness box in a 
belated attempt to support the accused. 

(14) D. W. 4 is one Chinna Lakshmanna. He 
is the younger brother of Govindappa. He says 
that there is party faction in the village between 
them, Gangadhara Reddi and Dasi Reddi, that 
the deceased (sic) & the accused belong to Govin- 
dappa’s party and that P. Ws. 1, 3, 4, 8 and 9 
belong to the Ganghadhara Reddi’s party. We 
have already considered this aspect of the case. 
There is no material to show nor could the learn¬ 
ed counsel substantiate the plea that the wit¬ 
ness, who gave evidence for the prosecution were 
all partisans of Gangadhara Reddi and they 
were using the incident to wreak vengeance of 
Govindappa party-men. We, therefore, hold, agree¬ 
ing with the learned Sessions Judge that the 
five accused murdered Lingareddi at about 10 
P.M. on 18-1-1954. 

(15) The next and more difficult question is 
what is the sentence to be inflicted on the ac¬ 
cused. Mr. Basi Reddi contends that, where a 
number of accused commit a murder and where 
it is not possible to connect a particular accused 
with a particular injury on the dead body and 
where the accused are convicted for murder by 
reason of their constructive liability, Courts 
always have given the lesser sentence of trans¬ 
portation for life. In the alternative, he would 
say that, in the present case, the accused com¬ 
mitted the murder in a state of drunkenness and 


that when it has not been established that they 
had primed themselves with drink to commit 
the murder, the lesser sentence of traiisporta- 
tion for life would meet the situation. 

(IG) The statutory provisions prescribing the 
nature of the penalty in a case of murder are 
Section 302, Indian Penal Code and Sec. 367 (5n 
Cr. P. C. Under Section 302, I. P. C., whoever 
commits murder shall be punished with death, 
and (sic) the Court sentences him to any 
punishment other than death, the Court shall in 
its judgment state the reason why sentence of 
death was not passed. A combined reading of 
these provisions makes it clear that the normal 
punishment in the case of murder is death, but 
a mitigated punishment can be given for stated 
extenuating circumstances. That that is the law * 
has been laid down in innumerable cases by all 
the High Courts. See — Emperor v. Nga Shwe 
Hla U’. AIR 1922 Low Bur 32 (B); — Local 

Government v. Sitrya Arjuna’, AIR 1933 Nag 307 

(C) and — ‘In re, Ramudu', AIR 1943 Mad 6& 

(D) . 

A different note was struck by Agaru-ala J. in 
— ‘Moolchand v. State’, AIR 1953 All 220 (E). 
wherein the learned Judge says as follows at page 
222 : 

"Under Sec. 302, I. P. C., a discretion is vested 
in Courts either to impose a sentence of death 
or of transportation for life. Discretion must 
always be exercised according to principles and 
not according to the humour of the Judge, 
arbitrary or fanciful. The principle upon which 
discretion is to be exercised not being fixed by 
any statute may be interpreted progressively in 
accordance with the spirit of the times, so that 
real and not technical justice may be secured. 
To my mind the true principle of exercising 
the discretion of imposing either the penalty of 
death or of transportation for life should be 
that the sentence of death is awarded in cases 
in which the act is very brutal and highly 
repugnant to morals and the sentence of trans¬ 
portation for life is imposed in all other cases.’' 

(17) The learned Judge’s observations may be 
in accord with the social conscience of the chang¬ 
ing times, but with respect to the learned Judge 
they are in conflict with the express provisions 
of Section 367(5), Cr. P. C. When the Statute 
lays down in express terms that reasons shall be 
given for a lesser sentence, it pre-supposed that 
the normal sentence for murder is death. The 
section, therefore, does not confer an absolute dis¬ 
cretion in a Court to give one or the other of 
the alternative sentences. The normal sentence 
is indicated and the lesser can only be given for 
definite extenuating circumstances. 

The question is what are the extenuating cir¬ 
cumstances in a case where a group of persons 
were convicted of murder under Section 302, 
I. P. C.. read with Sec. 149, I. P. C. Strong re¬ 
liance is placed upon some observations in the 
judgment of the Supreme Court in — ‘Dalip 
Singh V. State of Punjab’, AIR 1953 SC 364 (P) 
in support of the contention that, wherever the 
wounds inflicted are not traced to a particular 
accused, the lesser sentence of transportation 
should invariably be given. The observations re¬ 
lied upon are found at page 368. They are: 
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limits othen\fise imposed on such prices or 
rates. 

Rule 81(4) :— If any person contravenes any 
order made under this rule, he shall be punish¬ 
able with imprisonment for a term which may 
extend to three years or with fine or with both.” 

(4) Under Section 2(9) of the Madras Ration¬ 
ing Order of 1943, a “rationing document” includes 
a rationing book, a ration card or any part of 
any ration book or ration card or any coupon or 
any declaration, authority, permit or other docu¬ 
ment issued or made by or under the provisions 
of this Order. 

Section 13:— “A ration document shall not be 
issued for obtaining any rationed article, ex¬ 
cept by or on behalf of the person to whom 
such document was issued.” 

Section 16:— “No person shall transfer, to 
any other person a ration document issued to 
himself.” 

(5) It is seen from the aforesaid provisions that 
the Ration Order was passed for maintaining the 
supplies and services essential to the life of the 
community. It was intended to ensure an equit¬ 
able distribution of rice to the members of the 
public at controlled rates. To achieve that object, 
it was necessary that the person who buys and 
sells rice, should be under the control of the 
authorities concerned and subject to the regula¬ 
tions made to prevent abuse. The Order, there¬ 
fore. enabled the authorities concerned to issue 
an authorisation to a retail dealer to buy and sell 
rice subject to the conditions laid down in the 
said Order. Under S. 13, the authorisation can¬ 
not be used by any person other than the person 
to whom it was issued. Under S. 16. such a per¬ 
son is prohibited from transferring a ration docu¬ 
ment to any other person. 

Under the Defence of India Rules, any contra¬ 
vention of an order made in exercise of the powers 
conferred under that rule was made an offence 
punishable as such. It is, therefore, obvious that 
any contract involving the transfer of a ration 
document not only contravenes the express pro¬ 
hibition contained in S. 13 of the Order, but also 
relates to an act which is made an offence punish¬ 
able under the Defence of India Rules. Such a 
contract would be void under S. 23, Contract Act, 
as the object of that contract involves something 
illegal or contrary to public policy. 

(6) There are innumerable cases on the ana¬ 
logous provisions in different statutes such as 
the Opium Act, the Abkari Act, etc. It would be 
enough if two of the relevant cases laying down 
the principles are noticed. 

'Nalan Padmanabhan v. Badrinath’, 35 Mad 582 
(A) deals with a question arising under the 
Opium Act. There two persons were farmers of 
opium revenue under Government. They obtained 
a licence from the Collector for the sale of opium 
subject to the condition among others that they 
should not sell, transfer or sub-rent their pri¬ 
vileges without the permission of the Collector, 
They, without the sanction of the Collector en¬ 
tered into an agreement with C, by which they 
admitted him as a partner in the opium busi¬ 
ness. The third party admitted as partner 
brought a suit for dissolution and winding up of 


the business. Benson and Sundara Ayyar JJ. 
held that the agreement was void and the suit 
was not maintainable. At page 586, the learned 
Judges observed: 

“It is well established that the provisions of the 
Abkari and Opium Acts are not intended mere¬ 
ly to protect the public revenue and that the 
prohibitions contained therein are based on pub¬ 
lic policy.” 

' The learned Judges proceeded to state: 

"We are also of opinion that the partnership 
in this case was illegal for another reason, as 
it contravened the provisions of cl. 26 of the 
licence which prohibits the transfer of the right 
of sale granted to the defendants.” 

As regards the meaning to be attributed to the 
word “transfer” the learned Judges observed: 

“But if one person carrying on a trade and pos¬ 
sessing stock and capital, admits another into 
partnership with himself, making the stock 
and capital, the joint property of both, it is 
impossible to contend that there is not a trans¬ 
fer in such a case. The word “transfer” sayo 
James L. J. in the — ‘Gathercole v. Smith’, 
(1881) 17 Ch D 1 (B) is ‘one of the widest terras 
that can be used’ and according to Lush L. J. 
in the same case, the word “transferable” is a 
word of the widest import and includes every 
means by which the property may be passed 
from one person to another. We are not con¬ 
cerned in construing a statute like the Opiunr 
Act with the mere form of the transaction, but 
with the substance of it.” 

(7) It will be seen from the aforesaid decision 
that the learned Judges held that the partner¬ 
ship was illegal for two reasons (i) that it offend¬ 
ed the rule of public policy and (ii) that it con¬ 
travened an express statutory prohibition. A 
Full Bench of the Madras High Court elaborately 
considered the question arising from the Madras 
Abkari Act in — ‘Vein Padayachi v. Sivasooriam 
Pillai’, AIR 1950 Mad 444 (C). The facts there 
are: The parties to the partnership agreement 
sold arrack themselves or through the other 
partners as their agents on a licence granted te 
the defendant alone in which there was a term 
prohibiting him from transfering his rights. The 
partnership agreement was entered into prior t» 
the issue of the licence to the defendant. The 
suit was filed by one of the partners for recovery 
of the amounts due to him under a settlement of 
account in respect of the said partnership. The 
defence was that the suit partnership was illegal 
and, therefore, the suit was not maintainable. 

At pp. 446-447, Horwill J. who delivered the judg¬ 
ment observed: 

“When a licence, which is a personal privilege 
to vend, is acquired by one partner, it is cer¬ 
tainly his licence and not the licence of the 
partnership. Since it was granted to him o* 
the express understanding that it was to be 
used by him and by him alone, its use by the 
partnership would involve a transfer in pre¬ 
cisely the same way as it would if the partner¬ 
ship were entered into after the licence was 
issued. On the question ol public policy, it is 
diflQcult to see any difference between the ob¬ 
ject of the partnership entered into before the 
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licence was granted and one entered into after 
it was granted. In either case, the partner¬ 
ship would be entered into for the purpose of 
bringing about a result prohibited by law, i.e., 
the vending of arrack by a person who had no 
licence to do so." 

At page 449, the learned Judge concluded his 
discussion in the following words: 

“From the above discussion, it is evident that 
there is a long and consistent body of opinion 
of this High Court from — ‘Marudamuthu 
Filial V. Rangaswamy’, 24 Mad 401 (D) on¬ 
wards with which we agree, that a partnership 
entered into for the purpose of conducting a 
business in arrack or toddy on a licence grant¬ 
ed or to be granted to only one of them is 
void ‘ab initio' whether the contract was enter¬ 
ed into before the licence was granted or after¬ 
wards, in that it either involves a transfer of 
the licence, which is prohibited under Rule 27 
and punishable under S. 56 or a breach of S. 15. 
Akbari Act, punishable under S. 55, because the 
unlicensed partner by himself or through his 
agent, the other partner, sells without a 
licence.” 

(8) In my view, the principles laid down in the 
aforesaid decisions equally apply to the facts of 
the instant case. The partnership business of 
buying rice and selling same in the retail shop 
was carried on with the aid of the licence, in 
favour of the 1st defendant. When the licence 
was issued to the 1st defendant, it was intended 
that he should, and none else, use that for doing 
business. Instead the plaintiff and other part¬ 
ners, who had no ration card along with the 1st 
defendant bought and sold rice. It certainly 
was a user of the ration card by persons other 
than the one to whom it was issued in contraven¬ 
tion of Section 13 of the Rationing Order. It 
also involved the transfer of a ration document 
prohibited by S. 16 of the Rationing Order. 

(9) Learned counsel for the appellant sought 
to make a distinction between the Opium and 
Abkari Acts and the Rationing Order and argued 
that no principle of public policy underlay the 
provisions of the Rationing Order. I cannot 
agree. As I have already stated, the Rationing 
Order was introduced in the interests of the 
public for the equitable distribution of rice 
during those days of scarcity. If there was a 
question of public policy in enacting the Abkari 
and Opium Acts, I do not see how the Rationing 
Order of 1943 could be put in a different cate¬ 
gory. It was not issued in the interests of public 
revenue. It was essentially intended to protect 
the public interests and to effectuate that pur¬ 
pose, certain acts deleterious to the public in¬ 
terests were prohibited and the breach thereof 
was made punishable. The suit partnership en¬ 
tered into between the plaintiff and his partners 
in direct contravention of the statutory prohibi¬ 
tions is illegal and unenforceable. The judg¬ 
ment of the lower Court is correct. 

(10) The appeal fails and is dismissed with 
costs. No leave. 

V.S.B. Appeal dismissed. 
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SUBBA RAO C. J. AND UMAMAHESWARAM J. 

(8-7-1954J 

Tangirala Bomasekhara Rao, Plaintiff-Appel- 
lant v. Tangirala Lakshminarasamma and others, 
Defendants-Respondents. 

A. A. O. No. 134 of 1953, against decree of Sub. 
J., Tenali, D/- 5-9-1952. 

Civil P. C. (1908), O. 33 K. 11 — Petition re¬ 
gistered as suit without payment of batta — 
Subsequent withdrawal of petition — Suit dis¬ 
missed — Liability of petitioner to pay court-fees. 

The Court has jurisdiction to make an order 
directing registration of a pauper petition as 
a suit without receiving batta. Where such 
an order for registration was made at the 
request and for the benefit of the pauper 
applicant, and the petition was registered as 
a suit, but subsequently dismissed on an appli¬ 
cation by the pauper for the return of the 
original petition the petitioner is liable to 
pay the court-fees due on it, to the Govern¬ 
ment. (Para 2) 

Anno: Civil P. C., O. 33 R. 11 N. 3. 

G. Venkatarama Sastry, for Appellant; Govt. 
Pleader (P. Satyanarayana Rajuj, on notice. 

SUBBA RAO C. J.: 

This is an appeal against the Order of dis¬ 
missal of O. S. No. 83 of 1952, a suit filed by the 
appellant in forma pauperis. 

The Appellant filed O. P. No. 2 of 1952 on the 
file of the Subordinate Judge’s Court, Tenali on 
15th December 1951, for a declaration that he 
was the adopted son of one Subrahmanyam and 
for possession of the plaint schedule properties. 
The Subordinate Judge granted leave by his Order 
17th July 1952. He adjourned the petition to 
24th July 1952 for payment of batta. It was again 
adjourned for the same reason to 31st July 1952. 
The petitioner failed to pay batta even by that 
date. 

On 31st July 1952, the learned Judge made the 
following Order: 

“Batta memo not filed. Register this petition, 
and then call on for the party to pay batta and 
notice.” 

On that day, the learned Subordinate Judge 
could have dismissed the application on me 
ground the batta was not paid. Instead, he show¬ 
ed indulgence to the appellant and gave him 
another opportunity by directing the petition to 
be registered and calling on him to pay batta 
subsequently. The order was made obviously 
either at the request of the appellant’s advocate 
or, at any rate with his acquiescence. 

Till that date, it is apparent that the appellant 
wanted to pursue the suit. But, subsequently, 
he changed his mind, and on August 1st, 1952 
he filed a petition I. A. No. 921 of 1952 for return 
of the original petition to him. But unfortunate¬ 
ly for him, in pursuance of the order dated 31st 
July 1952, the application was registered as a suit 
and summons were directed to be issued on the 
same date. The learned Subordinate Judge pre¬ 
sumably because he expected that the application 
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would have been registered by that time made an 
order In the following terms: “Return if it has 
not been numbered’’. 

As the pauper application had already been re¬ 
gistered, this order was of no help to the appel¬ 
lant. As the suit was dismissed after it was 
registered, the plaintiff was directed to pay the 
court-fee due to Government. The aforesaid 
appeal is against that order. 

(2) Mr. Venkafcarama Sastry, learned counsel 
for the appellant, argued that the Subordinate 
Judge had no jurisdiction to register a pauper 
application as a suit unless batta for the issue of 
summons was paid. But none of the provisions 
of the Civil Procedure Code or the Rules of 
Practice cited before us state that the Court had 
no jurisdiction to make an order directing regis¬ 
tration of a pauper petition as a suit without 
receiving batta. As no question of jurisdiction 
v/as involved, we find it very difficult to accept 
this appeal. 

The appellant, for whose benefit the order was 
made and who either requested for such an order 
to be made in his favour or had taken benefit of it 
when made, cannot now question the correctness 
of the order made. Indeed, it was an order in 
his favour and he cannot be allowed to turn 
round and say that the Judge should not nave 
made it in his favour and presumably at his re¬ 
quest. There are no merits in this appeal. 

(3) The appeal fails and is dismissed with 
costs. 

(4) The Civil Revision Petition is also dis¬ 
missed. No costs. 

R-G.D. Appeal and revision dismissed. 
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UMAMAHESWARAM J. (11-8-1954) 

Kommu Venkadu and others, Defendants-Ap- 
pellants v. Candrakota Subbaramaiah and others, 
Plaintiff s-Respondents. 

Second Appeals Nos. 1716 and 1717 of 1951, 
against decree of Sub. J., Narasaraopet, in Appeal 
Suit Nos. 97 and 98 of 1950. 

(a) Civil P. C. (1908), O. 6, R. 2 — Omission 
to state exact nature of right — (Easements Act 
(1882), S. 18). 

Omission to use the words “customary 
right" in the pleadings or state the exact 
nature of the legal right does not prevent the 
Court from upholding the customary rights 
if the facts warrant that conclusion. Where 
the defendants have pleaded in their written 
statements that for a period of over 100 years 
they have been passing through the fields of 
the plaintiffs and through the fields of some 
other ryots for going to Mecherla, it is open 
to the defendants to make out a customary 
right. AIR 1950 PC 56. Foil. (Para 2) 

Anno; C. P. C., O. 6, R. 2 N. 9; Easements Act, 
S. 18 N. 10. 

(b) Custom — Ingredients of — (Easements 
Act (1882), S. 18). 


A. I,K. 

The custom should be immemorial in ori¬ 
gin, certain and reasonable in nature and 
continuous in use. Where the right set up 
by the defendants is to pass through culti¬ 
vable lands belonging to the plaintiffs, and it 
is found that the owners of the respective 
fields over which the pathway passed plough 
the entire land without leaving the pathway 
the custom is not proved. So also where the 
lands are of black-cotton soil on which dry 
crops are grown, a custom to pass over cul¬ 
tivable lands of this description is certainly 
unreasonable and cannot be recognised by 
the Courts. (Where the case as set out in 
the written statements was that the cus¬ 
tomary right was being enjoyed for over 100 
years, the user for over 40 years was held in 
the circumstances not sufficient to warrant 
the conclusion that the custom was ancient.) 

(Paras 3, 6) 

Anno: Easements Act, S. 18 N. 10. 

(c) Civil P. C. (1908), S. 100 — Existence of 
customary right. 

The conclusion arrived at by the lower Ap¬ 
pellate Court that the defendants did not 
make out the customary right is not a pure 
question of fact and may be interfered with 
under S. 100. Still a case where the question, 
whether it is reasonable or not has been gone 
into by the lower Appellate Court, the High 
Court will not lightly interfere with that 
finding of fact. AIR 1927 Mad 653, Rel. on. 

AIR 1950 PC 56, Dist. (Para 3) 

Anno: C. P. C., S. 100 N. 21. 

(U) Custom — Reasonableness. 

The period for ascertaining as to whether 
the custom is reasonable or not is the period 
of its inception. AIR 1937 Cal 245; AIR 1948 
Pat 425, Rel. on. (Para 4) 

(e) Cu.stom — Certainty. 

The user whereby it is sought to prove cus¬ 
tom must not be of a nature too wide to 
support the custom as alleged. Where the 
evidence is that all the members of the public 
are entitled to use the pathway and not mere¬ 
ly residents of the villages of the parties, 
the custom is not proved to be certain. (1881) 

17 Ch D 535; AIR 1938 Cal 202; (1876) 24 
WR 603, Rel. on. (Para 5) 

CASES REIFERRED: Paras 

(A) (V37) AIR 1950 PC 56: 29 Pat 1 (PC) 2 

(B) (V14) AIR 1927 Mad 653: 52 Mad LJ 674 3 

(C) (V24) AIR 1937 Cal 245: ILR (1937) 2 Cal 

86 4 

CD) (V35) AIR 1948 Pat 425: 29 PLT 415 4 

(E) (1881) 17 Cffi D 535: 50 LJ Ch 754 5 I 

(F) (V25) AIR 1938 Cal 202: 175 Ind Cas 252 5 ^ 

(G) (1876) 24 WR 603 5 ^ 

(H) (’95) 17 All 87; 1895 All WN 10 6 

(I) (’97) 20 Mad 389 6 

U. Bhimasankaran, S. V. Kondagu, A, Viswa- 
natha Iyer and D. C. Krishnamurti, for Appel^ ^ 
lants; K. Kotayya, for Respondents. ^ 

JUDGMENT: These two Second Appeals arise I 

out of two suits instituted against the residents 
of Mallepalli and Madigapalll for restraining I 
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tlieni from passing through the fields of the plain¬ 
tiffs by means of a permanent injunction. The 
defendants pleaded that for over 100 years they 
were passing through the fields of the plaintiffs 
and through' the fields of some other ryots for 
going to Mecherla, The District Munsif of Guse- 
rala held that the defendants had established a 
customary easement and dismissed the suits. On 
appeal, the Subordinate Judge of Narasaracpet 
allowed the appeals on two grounds, namely that 
the defendants did not plead customary right in 
iheir written statements, and that they did not 
make out the customary right. The Second Ap¬ 
peals are filed on behalf of the villagers of Male- 
palii and Madigapalli. 

(2) The main contentions urged by the learn¬ 
ed advocate for the appellants are that though 
the expression “customary right” is not speci- 
cally mentioned in the written statements, the 
facts set out therein are sufficient to establish a 
customary right in the villagers of Malepalli and 
Madagapalli. It was also contended that the cus¬ 
tom was not unreasonable as found by the lower 
Appellate Court and that the mere fact that other 
villagers were also using that pathway did not 
negative their customary right. I agree with the 
contentions of the learned advocate for the ap¬ 
pellants that having regard to the Privy Council’s 
decision reported in — ‘Lakshmidhar Misra v. 
Ranglal’, AIR 1950 PC 56 (A), the omission to 
use the w'ords “customary right” in the pleadings 
or state the exact nature of the legal right does 
not prevent the Court from upholding the cus¬ 
tomary rights if the facts warrant that conclu¬ 
sion. 

At page 57, Lord Radcliffe in delivering the 
judgment of the Judicial Committee obseiwed as 
follow's: 

“The appellants, as they were entitled to, con¬ 
fined their plaint to the allegation of fact that 
“The said plot has been reserved from time 
immemorial and the people of the locality are 
using it for the said purpose from generation 
to generation” without pleading any special 
legal conclusion from these facts.” 

Their Lordships held that the facts pleaded were 
sufficient to make out a customary right. As in 
the Privy Council case, the defendants have 
pleaded in their written statements that for a 
period of over 100 years they have been passing 
through the fields of the plaintiffs and through 
the fields of some other ryots for going to 
Mecherla. I therefore disagree with the view of 
the Subordinate Judge and hold that it is open 
to the defendants to make out a customary right. 

(3) The essential ingredients of customary 
right are set out in the Privy Council decision 
leferred to supra. The custom should be im¬ 
memorial in origin, certain and reasonable in 
nature and continuous in use. So, the short 
question that falls to be determined is whether 
the defendants have established that the custom 
is ancient, certain and not unreasonable. I have 
perused the entire oral evidence of the defen¬ 
dants’ witnesses and I agree with the Subordi¬ 
nate Judge that the defendants have not esta- 
bll‘=hed that the custom is either ancient or rea- 
.sonable in character. The right set np by the 
'defendants is to pass through cultivable lands be¬ 


longing to the plaintiffs. D. W. 2 admitted in 
cross-examination that the owners of the respec¬ 
tive fields over which the pathway passed plough 
the entire land without leaving the pathw'ay. 
There was no re-examination of this witness on 
this point. 

ft 

D. W. 6 admitted “The lands are cultivated 
without having a pathw'ay, but yet people pass 
along it". The lands are admittedly of black- 
cotton soil on which dry crops are grown. I agree 
with the conclu.sion of the learned Subordinate 
Judge that a custom to pass over cultivable land.s 
Oi this description is certainly unreasonable and 
cannot be recognised by the Courts. Though, 
as pointed out by Lord Radcliffe in — ‘AIR 1950 
PC 56 at p. 58 (Ad, the conclusion arrived at by 
the lower Appellate Court is not a pure que.stion 
of fact and may be interfered with under Sec¬ 
tion 100, C. P. C.. still a case where the question, 
W'hether it is reasonable or not has been gone 
into by the low^er appellate Court, the High Court 
will not lightly interfere with that finding of fact 
as observed by Ramesam J. in — ‘Paddayya v. 
Krishnamurthy’, AIR 1927 Mad 653 at p. 654 (Bi. 

The observations of Ramesam J. are apt and 
are in the following terms: 

“Generally, questions whether a custom of this 
kind which is set up by one party and denied by 
the other in agricultural tracts in this country, 
is reasonable or certain, are eminently questions 
of fact more of common sense than any abstract 
questions of law' and unless there is clearlv a 
misdirection as to the principles of law that 
ought to be applied, eminently questions for the 
lower Appellate Court.” 

I do not, therefore, wish to interfere with the 
finding of the lower Appellate Court. Moreover, 

I am also satisfied on the evidence that the cus¬ 
tom pleaded is unreasonable. 

(4) The learned advocate for the appellants 
contended that the period for ascertaining as to 
whether the custom is reasonable or not is the . 
period of its inception and relied upon the deci¬ 
sion reported in — 'Asaraulla v. Kiamatulla Haji . 
Chaudhuri’, AIR 1937 Cal 245 (C). I agree with 
that contention. There is no evidence in the pre¬ 
sent case that the lands were not cultivable lands 
when the custom originated. The evidence is to 
the effect that the lands are alw'ays being culti¬ 
vated with dry crops. So, the question of the 
custom having been reasonable at the inception, 
but having become unreasonable later on does 
not arise for consideration on the facts of the 
case. The learned advocate for the respondents 
relied on the decision reported in — ‘Baldeo Bind 
V, Abdul Aziz’. AIR 1948 Pat 425 (D) in support 
of the proposition that a customary right claimed 
by the plaintiffs to go in procession through land 
bearing valuable crops should fail on the ground 
that the custom was unreasonable. I adopt the 
reasons of that case and hold that the custom 
pleaded in the present case is also not reasonable. 

(5) The next question is whether the custom 
pleaded is certain. The evidence of the defen¬ 
dants’ witnesses on this question is not uniform. 
D. W. 1 stated that the pathw^ays w'ere useful 
for the villagers of Malenalli and Madagapalli, 
Dwarakapuram and the mountain and that itw'as 
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a public pathway. D. W. 2 stated that all who 
wish to use the pathway might use it, D. W. 3 
said that all persons were entitled to the path¬ 
way. In the chief examination, D. W. 4 said that 
the way was a public way. As the defendants 
have not pleaded that the pathway is a public 
pathway and the evidence is not sufficient to 
make out a dedication by the plaintiffs, the de¬ 
fendants rightly did not contend that the path- 
v/ay is a public pathway. 

The learned advocate for the appellants, how¬ 
ever, contended that the mere fact that other 
villagers used the pathway, did not, in any way, 
.affect their claim of customary right. The answer 
to this contention is to be found in the obseiva- 
tions of Lord Justice Cotton in — ‘(Earl) Dela- 
warr v. Miles'. (1881) 17 Ch D 535 at p. 598 (E). 

-Ir that case what was attempted to be asserted 
was a claim of all the inhabitants of a village 
to use a green for the purpose of recreation. The 
evidence given was that all people, whether of 
the village or not, had used it, and it was held 
that this evidence would not support a claim of 
right in respect of the inhabitants of that vil¬ 
lage. Some of the persons who used it happen 
to be inhabitants of the village, but there was no 
distinction at all as between their user and that 
of all the rest of Her Majesty’s subjects, and 
therefore the user by all Her Majesty’s sub¬ 
jects as such, the villagers not using it as 
villagers, but as Her Majesty’s subjects, did not 
afford any evidence in support of the claim 
sought to be established.’^ 

Biswas J. followed these observations in the 
case reported in — ‘Harisadhan De v. Radhika 
Prasad’. AIR 1938 Cal 202 (F). In Halsbury’s Laws 
of England. Volume 10, para 14 — ‘Hammerton 
V. Honey’, (1876) 24 WR 603 (G) is cited m sup¬ 
port of the proposition that the user whereby 
it is sought to prove custom must not be of a 
nature too wide to support the custom as alleged 
The observations of Jessel, Master of Rolls cited 
in foot-note (c) are instructive; 

‘It must not only be consistent with the custom 
alleged but. if I may use the expression, not be 
too wide. For instance, if you allege a custom 
for certain person, to dance on a green and 
vou prove in support of that allegation not 
only that some people danced, but that every¬ 
body else in the world who chose danced and 
played cricket, you have got beyond your cus- 
tnm It is not confined to what you say it is, 
and if your evidence is good for anything you 
prove a great deal more than you have alleged. 
C canLt select a bit of the practices proved 
which might possibly have a legal origin and 
say that the evidence must be rejected which 
^ould show that bit to be only a small part 

say one-twentieth of 

Iqbai 
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the remaining nineteen-twentieth may be utter¬ 
ly incapable of legal origin, and therefore that 
the one-twentieth must be assumed to have had 
a legal origin. I know there have been some ob¬ 
servations made in cases which come to — 
that the general legal usage is not destroyei 
because an occasional illegal usage is sho\ 
but that does not apply where you have 
dence of a totally different state of thim 
does not support a local custom at alV 

The learned advocate for the appellams 
on the last sentence in the observafi* 

Jessel (M. R.). I do not think that the ' 

in this case falls within the exception mention- 
by the learned Master of Rolls. VS7hat is spoke*. 
to by the defendants’ witnesses is that all tl. 
members of the public are entitled to use th 
pathway and not merely residents of Malepall 
and Madagapalli. 

(6) The last question that falls to be decided 
is whether the custom is sufficiently ancient. The 
two plans filed in the case, Exs. A-1 and A-2 
show that there was no pathway in 1902. T 
question is whether the customary right was p 
quired later. The decision reported in — ‘Ku 
Sen V. Mamman’, 17 All 87 (H) followed in 
‘Palaniandi Tevan v. Pathirangonda Nand? 

20 Mad 389 (I) no doubt lays down that the pr= 
ciple of English Common law that a custom is r 
proved if it is shown not to have been immeuic 
rial is not to be applied to this country. Sir Jc 
Edge in — T7 All 87 (H)’ cited above obser 
as follow's: 

“To apply such a principle as we have bee 
urged by the counsel for the appellant to 
would be to destroy many customary rights f 
modern growth in villages and other places.” 

If really the defendants pleaded that the cu 
tomary right came into existence after 1902, th 
decision in — T7 All 87 (H)’ and — '20 Mad 38^ 
fl)’ might support him. The case as set ou . 
in the written statements was that the customai 
right was being enjoyed for over 100 years. Th 
plaintiffs confronted the defendants with th 
two survey plans for which the defendants wer 
not able to furnish any answer. Is it now ope 
to the defendants to plead a customary rigi 
as having come into existence after 1902? Is 
user for over 40 years sufficient to warrant thf’ 
conclusions that the custom is ancient? I do no ' 
think in the circumstances it is possible for 
to hold that the defendants have established th^ 
the custom is an ancient one. 

(7) In the result the Second Appeals fail an. 
are dismissed with costs. No leave. 

Appeals di.mlss J* 












